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Example Minor Modification Process for Multiple NPDES Permits

1. INTRODUCTION

The U.S. Environmental Protection Agency (EPA) recently promulgated the NPDES Electronic Reporting Rule (“final rule”) to modernize Clean Water Act reporting for municipalities, industries, and other facilities by converting to an electronic data reporting system. This final rule will require regulated entities and state and federal regulators to use existing, available information technology to electronically report data required by the National Pollutant Discharge Elimination System (NPDES) permit program instead of filing written paper reports.
This action will save time and resources for permittees, states, tribes, territories, and the U.S. Government while increasing data accuracy, improving compliance, and supporting EPA’s goal of providing better protection of the nation’s waters. This regulation will help provide greater clarity on who is and who is not in compliance and enhances transparency by providing a timelier, complete, more accurate, and nationally-consistent set of data about the NPDES program.

This memorandum provides an example process for authorized NPDES programs to perform minor modification of multiple NPDES permits to incorporate electronic reporting requirements. This will allow authorized NPDES programs to efficiently incorporate the new electronic reporting requirements into NPDES permits.

2. ENSURING COMPLIANCE WITH THE FINAL RULE IMPLEMENTATION SCHEDULE
EPA is phasing in the electronic reporting requirements of this final rule over the next five years (see 40 CFR 127.16 for a full listing of electronic reporting start dates). The following table lists the main methods by which electronic reporting requirements will most likely be implemented by authorized NPDES programs and NPDES regulated entities under the final rule. As shown in the table below, authorized programs have several mechanisms to minimize the potential for dual reporting (paper and electronic submissions of the same data).

Main Methods by Which Electronic Reporting Requirements Will Be Adopted By NPDES Regulated Entities under the Final Rule

	Method
	Description
	Potential For Dual Reporting (Paper and Electronic)

	Electronic Reporting Allowable in Existing NPDES Permit
	Existing reporting requirements in some NPDES permits may already allow for permittees to switch to electronic reporting (e.g., no explicit requirement to report DMRs on paper forms to the state).
	No

	NPDES Permit Issuance
	NPDES permit issuances are staggered. This means that some NPDES permits will be incorporating electronic reporting requirements before the implementation schedule deadlines. 
	No

	Enforcement Discretion
	Authorized NPDES programs can issue an enforcement letter that allows NPDES permittees to forgo filing paper forms as long as they use the approved electronic reporting systems.
	No

	Minor Modification
	With the consent of the permittee, the NPDES permitting authority can incorporate electronic reporting requirements through a minor modification. This is usually done permit-by-permit but there are no restrictions on a state that would like to take one action to change multiple permits at once. These minor modifications are very specific updates and do not require public notice. The NPDES regulated entity can use these minor modifications to eliminate the potential for dual reporting (paper and electronic).
	No

	Dual Reporting
	The state can also require electronic reporting in addition to paper reporting, which is required by existing permit language. The dual reporting would last only until the permit expires and the next permit is issued with electronic reporting requirements. This is EPA’s least preferred option to phase in electronic reporting.
	Yes


It is important to note that the final rule includes fixed start dates for electronic reporting. In accordance with the final rule’s implemental schedule, and as a means to “fill in the gaps” where NPDES-regulated entities are not yet reporting electronically, EPA will use its authority, as appropriate, to issue targeted individual notices requiring NPDES-regulated entities to electronically report their NPDES program data (see Appendix A to 40 CFR part 127). EPA will coordinate with authorized NPDES programs before sending out these notices. EPA anticipates that it may use individual notices to compel electronic reporting will likely be minimal as electronic reporting, over the long term, reduces burden for the reporter. It is also important to note that many facilities have already made the switch to electronic reporting (e.g., DMR filers in many states are using state e-DMR systems).

EPA also notes that authorized NPDES programs may elect to use the NPDES minor modification process (40 CFR 122.63) to incorporate electronic reporting requirements into existing NPDES permits. The final rule specifically added electronic reporting as a specific example of a minor modification [40 CFR 122.63(f)]. It is also important to note that the final rule did not change the requirement that the permittee provide consent for a minor modification of their NPDES permit, (“Upon the consent of the permittee, the Director may modify a permit to make the corrections or allowances for changes in the permitted activity listed in this section, without following the procedures of part 124.”).
The following section details one option in which an authorized NPDES program can perform minor modifications of multiple NPDES permits. Authorized NPDES programs can use alternative methods to ensure NPDES permittees start electronic reporting by the start dates in the final rule. In a separate memorandum, EPA has provided example permit language for incorporating electronic reporting requirements. It important to note that since 21 December 2015, all NPDES authorized programs must incorporate electronic reporting requirements into all new or re-issued NPDES permits.
3. OPTIONAL METHOD FOR MINOR MODIFICATION OF MULTIPLE NPDES PERMITS

As previously noted, the NPDES minor modification process requires consent of the permittee and will require the authorized NPDES program to contact the NPDES permittee. The following is an optional method for obtaining this consent of each NPDES permittee when the authorized NPDES program is using the minor modification process on multiple NPDES permittees.

1. The authorized NPDES program creates a form letter that is unique to each permittee (e.g., use of a computer program to combine a unique NPDES permit number, name, and address with the stock minor modification language). Upon request, EPA Headquarters can create a form letter in ICIS Business Objects for authorized NPDES programs to use as necessary. The form letter should provide NPDES permittees with an overview of the final rule and the NPDES minor modification process. The form letter should include: 

a. A description of the new electronic reporting process and make clear that the electronic reporting process supersedes the paper reporting process outlined in the previous permit. Description of the new electronic reporting process should include dates when electronic reporting should begin and instructions regarding how the permittee can register for the electronic reporting tool. 

b. Relevant revised sections of the NPDES permit subject to the minor modification and the effective date of the minor modification. 

c. Instructions on how the permittee should send written notice (e.g., postcard, letter, or email) to the authorized NPDES program by a certain date (e.g., three weeks) to indicate the permittee’s consent of this minor modification. The authorized NPDES program may wish to use a postcard for the permittee to document their consent and then mail back to the authorized NPDES program. This might result in a higher response rate than if the permittee has to generate a response letter itself.

2. The authorized NPDES program can receive and track these written notices from permittees as these notices document the consent of each minor modification by each permittee. The state may need to follow-up with permittees that do not respond within the specified time (e.g., three weeks).
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