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UNITED STATES DISTRICT COURT
FOR THE
DISTRICT OF MAINE

STATE OF MAINE, and

PATRICIA AHO, in her capacity as
Commissioner of the Maine Department of
Environmental Protection,

Plaintiffs, CIVIL ACTION NO.:
V.

GINA MCCARTHY, in her capacity as
Administrator, United States Environmental
Protection Agency, and H. CURTIS
SPALDING, in his capacity as Regional
Administrator of the United States
Environmental Protection Agency (Region ),

Defendants.
COMPLAINT
Introduction
1. Plaintiffs State of Maine and Patricia Aho, Commissioner of the Maine Department of

Environmental Protection (“DEP”) (collectively “Plaintiffs” or “Maine”), bring this action to
challenge Defendants’ failure to approve or disapprove certain revisions (submitted by DEP in a
letter dated January 14, 2013) to Maine’s surface water quality standards (“WQS”) pursuant to
the Clean Water Act, 33 U.S.C. 88 1251 et seq. (“CWA”) for unspecified waters that the United
States Environmental Protection Agency (“EPA”) claims may be within Indian territories and/or
lands.

2. Maine’s environmental jurisdiction over all waters within the state is established by the

Maine Implementing Act, 30 M.R.S. 88 6201 et seq. (“MIA”) and the federal Maine Indian



Case 1:14-cv-00264-JDL Document 1 Filed 07/07/14 Page 2 of 24 PagelD #: 2

Claims Settlement Act, 25 U.S.C. 88 1721 et seq. (“Federal Settlement Act” or “MICSA”)
(collectively the “Settlement Acts”), and has recently been confirmed by the First Circuit Court
of Appeals in Maine v. Johnson, 498 F.3d 37 (1* Cir. 2007).

3. Pursuant to the CWA and corresponding federal regulations, Maine has the primary
authority to establish and revise WQS for all waters within the state, and Defendants and EPA
have the non-discretionary duty to timely approve or disapprove those WQS and revisions.

4. Rather than fulfill this duty, Defendants and EPA have in recent years attempted to limit
Maine’s environmental jurisdiction by failing to take any action on Maine’s revisions to its WQS
for unspecified waters in Indian territories and/or lands in direct contravention of the terms of the
Settlement Acts and Maine v. Johnson, 498 F.3d 37 (1 Cir. 2007).

5. At roughly the same time, and without informing Maine, EPA has also communicated
with Maine Indian tribes, including the Penobscot Indian Nation (“PIN”), regarding tribal
environmental matters such as PIN’s efforts to promulgate separate WQS for, and obtain
separate EPA-delegated National Pollution Discharge Elimination System (“NPDES”)
permitting authority over, Maine waters within Indian territories and/or lands.

6. By way of this lawsuit, Maine seeks, among other things, a declaration that: 1) Maine’s
environmental regulatory jurisdiction for all purposes, including Maine’s WQS and revisions under
the CWA, applies uniformly throughout the State of Maine, including to all waters arguably within
Indian territories and/or lands; and 2) the revisions to Maine’s WQS submitted by DEP to EPA by
letter dated January 14, 2013, are deemed approved by EPA and in effect throughout the State of
Maine, including as to those unspecified waters that EPA claims are within Indian territories and/or

lands.
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The Parties
7. Plaintiff State of Maine is a sovereign state with environmental regulatory jurisdiction
over all waters within its boundaries.
8. Plaintiff Patricia Aho is the Commissioner of the Maine DEP and has primary

responsibility for the environmental protection, regulation and control over all waters within the
State of Maine.

9. Defendant Gina McCarthy is the Administrator of EPA and is being sued in her official
capacity.

10. EPA is an agency of the United States and has responsibility and oversight regarding
federal statutes and regulations dealing with the protection, regulation and control over waters
within the United States.

11. Defendant H. Curtis Spalding, who is also being sued in his official capacity, is the EPA
Regional Administrator for Region | (New England), which includes the State of Maine.

12.  Within EPA’s Region I, Mr. Spalding has responsibility and oversight regarding federal
statutes and regulations dealing with the protection, regulation and control over waters within the
United States.

13. As Regional Administrator for EPA’s Region I, Mr. Spalding also oversaw or was
responsible for: 1) EPA’s failure in recent years to take any action on Maine’s revisions to its
WQS (including those WQS revisions submitted by DEP in its letter to EPA dated January 14,
2013) for waters arguably within Indian territories and/or lands, and 2) undisclosed
communications between EPA and PIN and other Maine tribes regarding, among other things,
PIN’s attempts to establish tribal WQS for and obtain EPA-delegated NPDES permitting

authority over Maine waters.
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14. The failure by Defendants and EPA to take any action regarding Maine’s WQS revisions
(including those submitted to EPA by DEP’s letter dated January 14, 2013) has harmed Plaintiffs
by: 1) preventing Maine from establishing its WQS revisions on a statewide basis and from
effectively regulating the unspecified waters that EPA claims may be within Indian territories
and/or lands; 2) creating regulatory uncertainty for such unspecified waters; 3) stripping Maine
of a portion of its environmental regulatory jurisdiction; and 4) undermining the jurisdictional
framework created by Congress and the Maine Legislature in the Settlement Acts.

Jurisdiction
15.  This Court has jurisdiction over the subject matter of this action pursuant to 33 U.S.C. §
1365(a)(2), and 28 U.S.C. §§ 1331, 1346(a)(2), 1361, and 2201 — 2202.

Venue

16.  Venue is proper in this Court pursuant to 28 U.S.C. § 1391 and 33 U.S.C. § 1365.

Defendants and EPA have the non-discretionary duty to approve or
disapprove Maine’s new or revised WQS under the CWA

17.  The CWA aims to “restore and maintain the chemical, physical, and biological integrity
of the Nation’s waters.” 33 U.S.C. § 1251(a).

18.  In establishing the CWA’s regulatory framework, Congress was careful to “recognize,
preserve, and protect the primary responsibilities and rights of States to prevent, reduce, and
eliminate pollution...” 33 U.S.C. § 1251(b).

19.  The CWA requires each state to create and submit WQS to EPA for review. 33 U.S.C.
88 1313(c)(1) & (2).

20. The CWA has deep roots within the State of Maine, as Maine’s Senator Edmund Muskie

was the CWA’s chief architect.
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21. Consistent with this legacy, Maine takes seriously its responsibility and commitment to
protect water quality on behalf of all citizens throughout Maine, including members of Indian
tribes that may engage in sustenance fishing.

22. Defendants and EPA have the non-discretionary duty to either approve or disapprove new
or revised WQS submitted by states such as Maine. 33 U.S.C. 8 1313(c)(2) & (3); 40 C.F.R. 8§
1315 & 131.21.

23. In particular, Defendants and EPA have the non-discretionary duty to either approve new
or revised WQS within 60 days of their submission, or disapprove those WQS within 90 days of
their submission. 33 U.S.C. § 1313(c)(3); 40 C.F.R. § 131.21.

24, If new or revised WQS are disapproved or determined by EPA not to meet the
requirements of the CWA in any way, then Defendants and EPA have the non-discretionary duty
to notify the state of the deficiencies in the WQS and specify the changes required for EPA
approval within 90 days of the state’s submission of those WQS. 33 U.S.C. § 1313(c)(3); 40
C.F.R.8131.21.

Under the Settlement Acts, Maine has the exclusive authority to establish and revise
WQS for all Maine waters, including waters within Indian territories and lands

25. The 1980 Settlement Acts “provided that ‘with very limited exceptions,” [the Maine
Indian tribes] would be ‘subject to” Maine law....” Maine v. Johnson, 498 F.3d 37, 42 (lSt Cir.
2007).
26.  The Settlement Acts establish:

Except as otherwise provided in this Act, all Indians, Indian nations, and tribes

and bands of Indians in the State and any lands or other natural resources owned

by them, held in trust for them by the United States or by any other person or

entity shall be subject to the laws of the State and to the civil and criminal

jurisdiction of the courts of the State to the same extent as any other person or
lands or other natural resources therein.
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30 M.R.S. § 6204 (MIA), confirmed by 25 U.S.C. § 1725 (MICSA).
27. “[T]he then Interior Secretary's state[d] to Congress that the Settlement Acts were
‘intended to effectuate the broad assumption of jurisdiction over Indian land by the State of
Maine.” H.R. Rep. 96-1353 at 28, reprinted in 1980 U.S.C.C.A.N. 3786, 3803-3804 (report of
the Department of the Interior).” Maine v. Johnson, 498 F.3d 37, 45 n.10 (1* Cir. 2007).
28.  “Atthe time the Settlement Acts were adopted, the Interior Department, largely
responsible for relations with Indian tribes, told Congress that the southern tribes’ lands would
generally be subject to Maine law. H.R. Rep. 96-1353 at 28 (report of the Department of the
Interior).” Maine v. Johnson, 498 F.3d 37, 43 (1* Cir. 2007)
29.  Congress understood that, under the Settlement Acts, Maine would retain its
environmental regulatory authority over Maine Indian territories and lands:
The Senate Report, adopted by the House Report, declared that “State law, including but
not limited to laws regulating land use or management, conservation and environmental
protection, are fully applicable as provided in [the proposed bill] and Section 6204 of the
Maine Implementing Act.” S. Rep. 96-957 at 27; H.R. Rep. 96-1353 at 20.
Maine v. Johnson, 498 F.3d 37, 43-44 (1% Cir. 2007).
30.  Congress also understood that any special environmental rights afforded to Indian
tribes generally would be inapplicable in Maine:
The Senate Report stated that “for example, although the federal Clean Air Act, 42
U.S.C. § 7474, accords special rights to Indian tribes and Indian lands, such rights
will not apply in Maine because otherwise they would interfere with State air quality
laws which will be applicable to the lands held by or for the benefit of the Maine
Tribes. This would also be true of police power laws on such matters as safety, public
health, environmental regulation or land use.” S. Rep. 96-957 at 31.
Maine v. Johnson, 498 F.3d 37, 44 n.7 (1* Cir. 2007).
31.  Thus, under the terms of the 1980 Federal Settlement Act (MICSA), no existing

federal laws that afforded Indian tribes any special rights or status, and that affected or
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preempted Maine’s civil regulatory jurisdiction (including Maine’s environmental laws),
would apply in Maine. 25 U.S.C. § 1725(h).
32. Similarly, under the terms of the 1980 Federal Settlement Act (MICSA), no future
federal laws that benefit Indian tribes and that affect or preempt Maine’s laws would apply in
Maine unless those laws were made specifically applicable to Maine. 25 U.S.C. § 1735(Db).
33. In 1987, Congress amended the CWA by, among other things, adding Section 518,
which sets forth Indian tribal rights and responsibilities, and which allows Indian tribes to
apply for “treatment as state” status. 33 U.S.C. § 1377(e).
34.  Generally, outside of the State of Maine, an Indian tribe may be granted jurisdiction
to regulate water resources within its borders in the same manner as states, including the
authority to establish tribal WQS subject to EPA approval, and the authority to issue NPDES
permits for discharges into such waters. 33 U.S.C. § 1377(e); 40 C.F.R. § 131.8; City of
Albuquerque v. Browner, 97 F.3d 415, 418 (9" Cir. 1996).
35. Because it would affect Maine’s regulatory jurisdiction and it was not made explicitly
applicable to Maine, Section 518 of the CWA does not apply in Maine. 25 U.S.C. 8 1735(b).
36.  Congress considered this very issue when enacting Section 518 of the CWA:

This section does not override the provisions of the Maine Indian Claims

Settlement Act (25 U.S.C. 1725). Consistent with subsection (h) of the

Settlement Act, the tribes addressed by the Settlement Act are not eligible to

be treated as States for regulatory purposes. . .
Water Quality Act of 1987, Section-by-Section Analysis, reprinted in 1987 U.S.C.C.A.N. 5, at 43;
see also Maine v. Johnson, 498 F.3d 37, 43 n.5 (1% Cir. 2007).
37. EPA itself also addressed this issue in a 1993 guidance document:

[A provision of the 1980 Federal Settlement Act, 25 U.S.C. § 1725(h)]

would seem to invalidate federal laws that might give the Penobscots
special status, including treatment as a state, for certain environmental
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programs or purposes if it would “affect or preempt” the State’s authority,
including the State’s jurisdiction over environmental and land use matters.

The final critical provision of the 1980 Federal Act for jurisdictional
analysis relates to future legislation. Future federal legislation for the
benefit of Indians that “would affect or preempt” state laws (including the
State Act) would not apply in Maine unless the federal legislation
specifically addressed its application in Maine . .. Thus, any post-1980
special federal legislative provisions that might give Indians special
jurisdictional authority (if, for example, any federal laws in the 1980’s
provided authority for EPA approval of a Tribal environmental program
equivalent to a state environmental program delegated by EPA to the state)
could not provide the Penobscots with such jurisdictional authority unless
the federal legislation specifically addressed Maine and made the legislation
applicable within Maine.

U.S. EPA Memorandum: Penobscot’s Treatment as a State under CWA, 8 518(e), at 8 (July 20,

1993).

EPA has historically evaluated and approved Maine’s WQS and revisions for all
Maine waters, including all waters arguably within Indian territories and lands

38. Historically, both before and after the 1980 passage of the Settlement Acts, EPA
reviewed and acted on Maine’s WQS submissions without mention of any issue regarding
Maine’s jurisdiction over Indian territories and/or lands.

39.  During the 1980s and the 1990s, EPA repeatedly approved Maine’s proposed and revised
WQS even though they applied to areas that Maine Indian tribes claim to be within their
territories and/or lands.

40. For example, in the mid-1980s, Maine substantially revised and strengthened its WQS to
protect its water resources and designated uses. Me. Pub. L. 1985, c. 698, § 15, now as amended
38 M.R.S. 88§ 464, et seq.

41.  Those revised and strengthened WQS applied to all surface waters in Maine, including

waters in or near Indian territories such as the Penobscot River, and none of those WQS
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mentioned or provided any special protection to Indian tribal interests or sustenance fishing. 38
M.R.S. §8§ 464, 467(7).

42.  Although EPA raised unrelated concerns regarding Maine’s revised and strengthened
WQS, EPA did not at that time raise any issue regarding Maine’s jurisdiction over any Maine
waters arguably within Indian territories and/or lands.

43.  When EPA issues a NPDES discharge permit, the CWA requires a certification from the
state pursuant to Section 401, 33 U.S.C. § 1341, that the discharge complies with the state WQS
and state law requirements. PUD No. 1 of Jefferson Co. v. Washington Dep’t of Ecology, 511
U.S. 700, 707-708 (1994).

44, Historically, Maine has issued Section 401 water quality certifications under the CWA for
such EPA-issued NPDES permits throughout the State of Maine, including for areas in or near
Maine waters arguably within Indian territories and/or lands.

45, EPA has never suggested that such Section 401 water quality certifications by Maine were
unnecessary or that Maine’s WQS and revisions were inapplicable to EPA-issued NPDES permits
for those areas in or near waters arguably within Indian territories and/or lands.

46. In addition, EPA, in its oversight role over its CWA delegated authority to Maine under
the Maine Pollutant Discharge Elimination System (“MEPDES”), has historically reviewed draft
MEPDES permits issued by Maine for areas within Indian territories and lands, including the
main stem of the Penobscot River from Indian Island northward to the confluence of the East and
West Branches of the Penobscot River (“Main Stem”).

47. EPA has never taken the position that any WQS other than Maine’s generally-applicable
WQS and revisions govern its NPDES permits, or MEPDES permits issued by Maine, for waters

arguably within Indian territories and/or lands, such as the Main Stem of the Penobscot River.
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48.

For instance, EPA issued a NPDES permit to PIN dated January 26, 2006, for discharges

into the Penobscot River from PIN’s Penobscot Nation Pollution Control Facility in Indian

Island, Maine, which are governed by Maine’s WQS.

49,

50.

EPA’s January 26, 2006 NPDES permit issued to PIN states in part:

B. NARRATIVE EFFLUENT LIMITATIONS

1.

5. The discharge shall not cause a violation of state water quality standards (Maine

Law, 38 M.R.S.A. 467(15)(1)(4) which classifies the Penobscot River as a Class
B waterway in the proximity of the discharge.

APPLICATION SUMMARY

October 31, 2003 — EPA approved Maine to implement the Clean Water Act (CWA)
National Pollutant Discharge Elimination System (NPDES) permit program in the
territories of two Maine Indian tribes, the Penobscot Indian Nation and
Passamaquoddy Tribe. However, EPA did not [at that time] authorize the state to
regulate two tribally owned and operated sewage treatment facilities: the Penobscot
Indian Nations’ Water Pollution Control Facility on Indian Island and the
Passamaquoddy Tribe’s Pleasant Point Facility. . . .

2. RECEIVING WATER QUALITY CONDITIONS

The Penobscot River is classified as a class B waterway in the proximity of the discharge.

Refer to state water quality standards (Maine Law, 38 M.R.S.A. § 467(15)(1)(4)). Class
B waters require that a minimum. . .

6. DISCHARGE IMPACT ON RECEIVING WATER QUALITY

As permitted, the EPA has determined the existing water uses will be maintained and

protected and the discharge will not cause or contribute to the failure of the water body to
meet standards for Class B classification. . . .

Maine’s EPA-delegated authority to issue MEPDES permits throughout the State of

Maine, including for PIN’s facility on Indian Island and the Passamaquoddy Tribe’s Pleasant

Point Facility, were subsequently confirmed by the First Circuit Court of Appeals in Maine v.

Johnson, 498 F.3d 37 (1% Cir. 2007).

10
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51.

Accordingly, EPA has historically acted as if Maine’s generally-applicable WQS have

state-wide application, including to all waters arguably within Indian territories and/or lands.

52.

EPA’s recent failure to take any action on revisions to Maine’s WQS
for unspecified waters that EPA claims are within Indian territories and/or lands

Beginning in approximately 2004, and despite its historical acceptance of Maine’s

generally-applicable WQS on a state-wide basis, EPA began to limit approvals of certain

revisions to Maine’s WQS to waters outside of Indian territories and lands within Maine.

53.

For instance, EPA sent a letter to Maine dated February 9, 2004, which approves certain

revisions to Maine’s WQS, and which states in part:

54,

| hereby approve the revised water quality standards in Chapter 257. This approval is
made pursuant to Section 303(c)(2) of the Clean Water Act and 40 CFR Part 131, and is
based on my determination that the approved revisions are consistent with the
requirements of Section 303 of the Act. . . .

EPA’s approval of Maine’s surface water standards revisions does not extend to waters
that are within Indian territories and lands. EPA is taking no action to approve or
disapprove the State’s standards revisions with respect to those waters at this time. EPA
will retain responsibility under Section 303(d) for those waters. . . .

EPA sent another letter to Maine dated January 25, 2005, which approves other revisions

to Maine’s WQS, and which states in part:

55.

Pursuant to 8303(c)(2) of the Clean Water Act and 40 C.F.R. Part 131, and based on my
determination that the approved revisions are consistent with the requirements of 8303 of
the Act, | hereby approve the following revised standards: . . .

EPA’s approval of Maine’s surface water standards revisions does not extend to waters
that are within Indian territories and lands. EPA is taking no action to approve or
disapprove the State’s standards revisions with respect to those waters at this time. EPA
will retain responsibility under 8303(c) and 303(d) of the Clean Water Act for those
waters. . . .

EPA sent another letter to Maine dated April 17, 2006, which approves other revisions to

Maine’s WQS, and which states in part:

11
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Pursuant to 8303(c)(3) of the Clean Water Act and 40 CFR Part 131, | hereby approve
the following water quality standards revisions: . . .

EPA’s approval of Maine’s surface water standards revisions does not extend to waters
that are within Indian territories and lands. EPA is taking no action to approve or
disapprove the State’s standards revisions with respect to those waters at this time. EPA

will retain responsibility under 8303(c) and 303(d) of the Clean Water Act for those
waters. . . .

56. EPA sent another letter to Maine dated July 7, 2006, which approves other revisions to
Maine’s WQS, and which states in part:

Pursuant to 8303(c)(2) of the Clean Water Act (CWA) and 40 CFR Part 131, | hereby
approve the following water quality standards revisions, except as noted: . . .

EPA’s approval of Maine’s surface water standards revisions does not extend to waters
that are within Indian territories and lands. EPA is taking no action to approve or
disapprove the State’s revisions with respect to those waters at this time. EPA will retain
responsibility under 8303(c) and 303(d) of the Clean Water Act for those waters. . . .
57. EPA sent another letter to Maine dated September 18, 2006, which approves other
revisions to Maine’s WQS, and which states in part:
Pursuant to 8303(c)(2) of the Clean Water Act and 40 CFR Part 131, | hereby approve
footnote J associated with Maine’s human health criteria for dioxin in DEP Rule Chapter
584, Appendix A, Table 1. ..
EPA’s approval of Maine’s surface water standards revisions does not extend to waters
that are within Indian territories and lands. EPA is taking no action to approve or
disapprove the State’s revisions with respect to those waters at this time. EPA will retain
responsibility under 8303(c) and 303(d) of the Clean Water Act for those waters. . . .
58. EPA sent another letter to Maine dated August 19, 2009 (well after the decision in Maine
v. Johnson, 498 F.3d 37 (1* Cir. 2007) was issued), which approves other revisions to Maine’s
WQS, and which states in part:

Pursuant to 8303(c)(2) of the Clean Water Act and 40 CFR Part 131, | hereby approve
the water quality standards revisions in Legislative Chapter 291 (L.D. 1274). ..

EPA’s approval of Maine’s surface water standards revisions does not extend to waters
that are within Indian territories and lands. EPA is taking no action to approve or

12
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59.

disapprove the State’s revision with respect to those waters at this time. EPA will retain
responsibility under 8303(c) and 303(d) of the Clean Water Act for those waters. . . .

Thereafter, Maine’s DEP submitted additional revised WQS to EPA for approval by

letter December 7, 2009, which contained as an attachment an October 27, 2009 letter from the

Maine Office of the Attorney General to EPA stating:

60.

As you know, it has now been established that Maine’s environmental regulatory
jurisdiction, in particular regarding water resources, applies uniformly throughout the
State, and that jurisdiction applies to all of Maine’s waters including those in the
Penobscot River basin. Maine v. Johnson, 498 F.3d 37 (1* Cir. 2007). Thus, it is clear
that these standards apply to those areas previously disputed by the Maine tribes. In
acting on the water quality standards set forth above, therefore, EPA should expressly
confirm their applicability throughout Maine without exception.

In response to DEP’s December 7, 2009 submission, EPA sent another letter to Maine

dated May 19, 2010, which approves the requested revisions to Maine’s WQS, acknowledges

receipt of the Maine Office of the Attorney General’s letter dated October 27, 2009, and states in

part:

61.

I commend DEP for upgrading many of its waters, including 167 miles of rivers and
streams and 214 acres of estuarine waters. Pursuant to 8303(c)(2) of the Clean Water Act
and 40 CFR Part 131, | hereby approve the water quality standards revisions in
Legislative Chapter 163 (L.D. 330), “An Act to Change the Classification of Certain
Waters of the State”: . . .

EPA’s approval of Maine’s surface water standards revision does not extend to waters
that are within Indian territories and lands. EPA is taking no action to approve or
disapprove the State’s revision with respect to those waters at this time. EPA will retain
responsibility under 8303(c) and 303(d) of the Clean Water Act for those waters. . . .

EPA sent another letter to Maine dated November 30, 2011, which comments on yet

other revisions to Maine’s WQS, and which contains a footnote stating:

At present, note that Maine’s state water quality standards are not applicable to the waters
of the federally recognized Tribes in Maine, because the State has not specifically applied
to implement its water quality standards program in these territories and EPA has not
made a specific finding that the State has jurisdiction to implement the water quality
standards program in Tribal waters. EPA is taking no position now on whether the State
has adequate authority to implement its standards in Indian territories. However, even

13
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though the standards do not currently apply in the Indian territories, it appears that they
could have substantial effect on water quality in the Tribes’ territories and on the Tribes’
use of waters adjacent to their territories. EPA recognizes that there are significant
disputes over the exact boundaries of the certain Indian reservations in Maine. But under
any scenario of which EPA is aware, these water quality standards apply in waters
directly adjacent to the tribes’ reservations, and in some scenarios they would apply in
waters that completely surround a reservation. Therefore, it is important to clarify
Maine’s ability to consider and protect the Tribal members’ right to fish for their
individual sustenance.

62. More recently, Maine’s DEP sent a letter to the EPA Regional Administrator dated
January 14, 2013, which sought EPA’s approval of yet further revisions to Maine’s WQS
expressly for all waters throughout the State of Maine, and which states in part:

In recent years, EPA’s approval of new or revised water quality standards in Maine has
included language to the effect that the approval “does not extend to waters that are
within Indian territories and lands.” Although it should not be necessary, by this letter I
am expressly requesting that EPA approve the enclosed water quality standards as
effective throughout the State of Maine without distinction as to waters within Indian
territories or lands. There is no basis in the law for such a distinction, as Maine’s
environmental regulatory jurisdiction is uniform throughout the State, including as to
lands and waters that EPA might consider to be Indian. Maine v. Johnson, 498 F.3d 37,
43 (1% Cir. 2007) (Maine Indian Land Claims Settlement Act, and particularly the Maine
Implementing Act at 30 M.R.S. § 6204, is “about as explicit as possible” in conferring
environmental regulatory authority over Indian lands and waters on the State).

To the extent EPA does anything other than approve the enclosed standards in the
unconditional manner requested, | hereby request that EPA:

-ldentify with specificity each water body or segment thereof to which EPA contends the
enclosed standards do not apply because they are waters “within Indian territories and
lands”; and

-Explain with specificity what water quality standards, if any, EPA contends are
applicable to such water bodies or segments thereof, and the legal basis for that
conclusion.

As | am sure you can appreciate, if it is indeed EPA’s position that Maine’s duly adopted
water quality standards do not apply to some subset of waters within the State, then both
MDEP and Maine’s regulated community are entitled to clear answers to these questions
from your agency. . . .

Exhibit A, attached hereto, is a true and accurate copy of this January 14, 2013 letter and

attachments.

14



Case 1:14-cv-00264-JDL Document 1 Filed 07/07/14 Page 15 of 24 PagelD #: 15

63. DEP welcomes comments from Maine’s Indian tribes on Maine’s proposed new and

revised WQS, and received and considered comments from both PIN and the Houlton Band of

Maliseet Indians on the revised WQS submitted to EPA for approval in DEP’s January 14, 2013

letter to EPA.

64.  EPA responded to DEP’s January 14, 2013 request for approval of its revisions to

Maine’s WQS by letter dated May 16, 2013, which states in part:
Pursuant to Section 303(c)(2) of the Clean Water Act and 40 C.F.R. Part 131, | hereby
approve the following water quality standards revisions to 38 M.RSA 8420, sub-82 as set
forth in P.L. 2011, Ch. 194 (LD 515) “An Act To Review State Water Quality Standards”
and CMR 584, Surface Water Quality Criteria for Toxic Pollutants. . . .
EPA acknowledges your request to approve the revisions for all waters, including waters
that are within Indian territories. Today’s approval does not extend to waters that are
within Indian territories. EPA intends to publish a notice explicitly seeking public input
on the applicability of the revised arsenic criterion in question to waters within Indian
territories before completing its review. Therefore, EPA is taking no action to approve or
disapprove the State’s revisions with respect to those waters at this time. In the
meantime, EPA will retain responsibility under Sections 303(c) and 303(d) of the Clean
Water Act for those waters. . . .

Exhibit B, attached hereto, is a true and accurate copy of EPA’s May 16, 2013 letter.

65.  To date, EPA has not specified any necessary changes to any of the revisions to Maine’s

WQS that were the subject of EPA’s various partial approval letters (including EPA’s May 16,

2013 letter partially approving Maine’s January 14, 2013 WQS submission) that EPA contends

would meet the requirements of the CWA for purposes of those unspecified Maine waters that

EPA claims are within Indian territories and/or lands.

66.  To date, EPA has neither approved nor disapproved any of the proposed revisions to

Maine’s WQS that were the subject of EPA’s various partial approval letters (including EPA’s

May 16, 2013 letter partially approving Maine’s January 14, 2013 WQS submission) for
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purposes of the unspecified Maine waters that EPA claims are within Indian territories and/or
lands.

67.  Todate, EPA has not provided any responses to the requests for information contained in
in Maine’s letter to EPA dated January 14, 2013.

68. By letter dated February 27, 2014, Maine’s DEP again sought EPA’s approval of yet
further revisions to Maine’s WQS for all waters throughout the State of Maine.

69.  DEP’s February 27, 2014 request for approval of further revisions to Maine’s WQS
echoes the statements contained in the DEP’s January 14, 2013 letter, again stating in part:

In recent years, EPA’s approval of new or revised water quality standards in Maine has
included language to the effect that the approval “does not extend to waters that are
within Indian territories and lands.” Although it should not be necessary, by this letter I
am expressly requesting that EPA approve the enclosed water quality standards as
effective throughout the State of Maine without distinction as to waters within Indian
territories or lands. There is no basis in the law for such a distinction, as Maine’s
environmental regulatory jurisdiction is uniform throughout the State, including as to
lands and waters that EPA might consider to be Indian. Maine v. Johnson, 498 F.3d 37,
43 (1% Cir. 2007) (Maine Indian Land Claims Settlement Act, and particularly the Maine
Implementing Act at 30 M.R.S. § 6204, is “about as explicit as possible” in conferring
environmental regulatory authority over Indian lands and waters on the State).

To the extent EPA does anything other than approve the enclosed standards in the
unconditional manner requested, | hereby request that EPA:

-ldentify with specificity each water body or segment thereof to which EPA contends the
enclosed standards do not apply because they are waters “within Indian territories and
lands”; and

-Explain with specificity what water quality standards, if any, EPA contends are
applicable to such water bodies or segments thereof, and the legal basis for that
conclusion.

As | am sure you can appreciate, if it is indeed EPA’s position that Maine’s duly adopted
water quality standards do not apply to some subset of waters within the State, then both
MDEP and Maine’s regulated community are entitled to clear answers to these questions
from your agency. . . .
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70. To date, EPA has neither approved nor disapproved, nor taken any other action that
Maine is aware of, in connection with the Maine DEP’s February 27, 2014 request for approval
of further revisions to Maine’s WQS.

71.  Todate, EPA has never advised Maine 1) what unspecified Maine waters EPA contends
are within Indian territories and/or lands and are allegedly not subject to Maine’s WQS, or 2)
what WQS EPA believes apply within such waters.

EPA’s undisclosed and secret communications with Maine Indian tribes regarding
Environmental matters, and WQS for and NPDES permitting authority over Maine waters

72.  Asearly as 1999, and without informing Maine, EPA has communicated with PIN
regarding plans to promulgate separate WQS (beyond Maine’s WQS) for the Penobscot River in
Maine.

73. For instance, in July 1999, and without informing Maine, EPA and PIN entered into a
Tribal Environment Agreement “in order to better achieve mutual environmental-governmental
goals in the government-to-government relationship” between PIN and EPA, which
contemplates EPA’s implementation of its alleged federal trust responsibility towards PIN, and
which contains a confidentiality agreement regarding communications between EPA and PIN,
“including those that predate this agreement that are requested under the Freedom of Information
Act.”

74. In addition, by letter dated February 4, 2000, and without informing Maine, EPA wrote
PIN stating that EPA would “fully consider”” PIN’s request that EPA promulgate separate WQS
and administer CWA programs for the Penobscot Indian Reservation in Maine.

75.  Following the First Circuit Court of Appeals’ decision in Maine v. Johnson, 498 F.3d 37,

(1% Cir. 2007), Maine’s DEP wrote EPA in mid-2008 urging it to amend its prior NPDES
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delegation decisions with an “acknowledgement both of D.E.P.’s jurisdiction over all dischargers
within the State, and that Maine’s water quality standards apply uniformly throughout the State.”
76. EPA delayed responding to the order on remand in Maine v. Johnson, 498 F.3d 37, 49 (1%
Cir. 2007) and did not take action to approve Maine’s delegated NPDES permitting authority for
purposes of PIN’s facility on Indian Island and the Passamaquoddy Tribe’s Pleasant Point
Facility until March 2012.
77.  EPA’s March 28, 2012 published action taken in response to Maine v. Johnson, 498 F.3d
37, 49 (1% Cir. 2007), states in part:
On October 31, 2003, EPA approved the State of Maine’s application to administer the
NPDES program in the Indian territories of the Penobscot Indian Nation and the
Passamaquoddy Tribe, with the exception of any discharges that qualified as “internal
tribal matters” under MICSA and MIA. . ..
On August 8, 2007, the U.S. Court of Appeals for the First Circuit issued its opinion in

Maine v. Johnson, 498 F.3d 37. ... The court’s mandate was issued on October 2, 2007.

EPA proposed to implement the court’s order by modifying its approval of Maine’s
NPDES program to authorize the State to issue NPDES permits for all discharges within
the Indian territories of the Penobscot Nation and Passamaquoddy Tribe. 76 FR 29747
(May 23, 2011). ... As aresult, the state will assume responsibility from EPA for
issuing and administering the permits for the Penobscot Nation Indian Island treatment
works. . . and the Passamaquoddy Tribal Council treatment works. . . Neither tribe has
applied to EPA to implement the NPDES permit program, so this action does not address
the question of either tribe’s authority to implement the program.

77 Fed. Reg. 23481, 23482 (April 19, 2012).

78.  Shortly thereafter, by letter dated May 29, 2012, and without informing Maine, PIN
wrote EPA requesting a determination that PIN “qualifies pursuant to section 518 of the Clean
Water Act for the purposes of seeking NPDES permit program approval for pollution discharges

in the Penobscot River” originating from “point sources and storm water located within
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Penobscot Indian Territory,” including “waters of the Penobscot River from Indian Island and
northward thereof.”

79. By letter dated July 17, 2012, and without informing Maine, EPA initiated “consultation
and coordination” with PIN regarding PIN’s “request for a determination that the PIN qualifies
for treatment in the same manner as a state (TAS), pursuant to Section 518” of the CWA for
purposes of PIN’s attempt to obtain NPDES permit program approval from the EPA for
discharges into the Penobscot River.

80. By letter dated August 23, 2012, and without informing Maine, EPA wrote to PIN as a
follow-up to a meeting between PIN and EPA Region | staff held on July 25, 2012, which EPA
described as “a very positive and productive meeting, as one step in EPA Region 1’s ongoing
efforts to consult with the PIN and deliberate upon your request for a TAS determination for
purposes of NPDES program authorization.”

81. By letters dated March 6, 2013, sent to each of Maine’s five federally recognized Indian
tribes, EPA, citing its alleged “federal trust responsibility and government-to-government
relationship” with those tribes, and without informing Maine, initiated “consultation and
coordination” with the tribes regarding the WQS revisions submitted by Maine in its January 14,
2013 letter to EPA.

82.  Over three months later, EPA wrote a letter to Maine’s DEP dated June 24, 2013, which
states that “[a]s part of EPA’s trust responsibility to the tribes, EPA must consult with the tribes in
Maine before determining whether to approve the arsenic criteria revisions [set forth in DEP’s

January 14, 2013 letter to EPA] for waters in Indian Territories in Maine.”
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83.  To the extent that EPA claims any authority to invoke a federal “trust responsibility”
towards Indian territories in a manner that affects state environmental jurisdiction under the CWA,
such a trust responsibility would not apply in Maine. 25 U.S.C. §8 1725(h) & 1735(b).

84.  Substantive statutes and regulations must expressly create a fiduciary relationship giving
rise to defined obligations in order for any federal “trust responsibility” to exist with respect to
Maine’s Indian tribes. Nulankeyutmonen Nkihttagmikon v. Impson, 503 F.3d 18, 31 (1* Cir. 2007).
85.  With limited exceptions, Indian “reservation” lands in Maine are not held in trust by the
federal government. Bangor Hydroelectric Co., 83 FERC P 61,037, 61,085 — 61,086, 1998 WL
292768.

86.  EPA’s June 24, 2013 letter to DEP also invited DEP to participate in EPA’s discussions
with Maine’s Indian tribes regarding tribal sustenance fishing rights, and announced EPA’s
intention to seek “public input on the applicability of [Maine’s] revised criterion [as set forth in
DEP’s January 14, 2013 letter to EPA] to waters within Indian territories.”

87.  The Maine Attorney General submitted comments to EPA dated September 13, 2013, on
EPA’s review of Maine’s WQS revisions as they apply within Indian territories, which, among
other things, object to EPA’s public input process as being unlawful under the CWA and
unnecessary, and which assert Maine’s full authority and jurisdiction to promulgate WQS
throughout the State of Maine, including within Indian territories and/or lands. Exhibit C, attached
hereto, is a true and accurate copy of the Comments Of Maine Attorney General Janet T. Mills
On EPA’s Review Of Maine’s Water Quality Standards Revisions As They Apply In Indian
Territories, dated September 13, 2013 (without attachments).

88. By letter dated January 23, 2014, and without informing Maine, PIN wrote to EPA

referencing the “ongoing government-to-government consultations” between EPA and PIN
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regarding the “administration and operation of the Clean Water Act within Penobscot Indian
Reservation.”
89.  PIN’s January 23, 2014 letter to EPA also notified EPA of PIN’s intention to promulgate
its own WQS for application within the Penobscot Indian Reservation pursuant to Sections 303
and 518(e) of the CWA, and sought EPA input on “issues surrounding any competing authorities
between the EPA, the State, and the Penobscot Nation with respect to the promulgation of water
quality standards with the Reservation.”
90.  Asafollow-up to its January 23, 2014 letter, PIN, without informing Maine, sent EPA a
letter dated February 27, 2014, referencing its prior request to EPA for input on “issues
surrounding any competing authorities between the EPA, the State, and the Penobscot Nation
with respect to the promulgation of water quality standards with the Reservation,” and inviting
the EPA Regional Administrator and Region I staff to a meeting to discuss PIN’s forthcoming
WQS application “in relation to the overall environmental regulatory regime within the
Penobscot Indian Reservation.”
91. Maine learned well after-the-fact of the 1999 Tribal Environment Agreement between
EPA and PIN, and many of the other communications between EPA and PIN and other Maine’s
tribes discussing tribal roles in the administration of the CWA in Maine, only by filing public
records requests and conducting its own independent research.
92. EPA wrote a letter dated April 18, 2014, apparently sent to all federally-recognized
Indian tribes (including those in Maine), which states:
[EPA] is initiating consultation and coordination with federally-recognized Indian tribes
concerning a potential reinterpretation of Clean Water Act provisions regarding treatment
of tribes in the same manner as a state (TAS). The reinterpretation could reduce some of
the time and effort for tribes submitting applications for TAS for regulatory programs

under the Clean Water Act. Specifically, EPA is considering reinterpreting section
518(e) as a delegation by Congress of authority to eligible tribes to administer Clean
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Water Act regulatory programs over their entire reservations. This reinterpretation would
replace EPA’s current interpretation that applicant tribes need to demonstrate their
inherent regulatory authority. . . .
93.  On orabout June 10, 2014, PIN published proposed draft tribal WQS as well as a Public
Notice of Hearing and Request for Comments on those WQS, which are presumably for eventual

submission to EPA pursuant to the secret Tribal Environment Agreement between PIN and EPA.

Count 1 —33 U.S.C. 8§ 1313, 1365(a)(2); 28 U.S.C. § 2201
EPA’s Failure to perform non-discretionary duty under the CWA

94. Plaintiffs reallege the allegations contained in paragraphs 1 through 93 and incorporate
them herein.

95. Plaintiffs are citizens entitled to commence a civil action on their own behalf against
Defendants pursuant to 33 U.S.C. 8§88 1365(a)(2), 1365(qg).

96. Plaintiffs have provided the requisite notice pursuant to 33 U.S.C. § 1365(b) by virtue of
a certified letter sent to the EPA Administrator and the United States Attorney General dated
July 23, 2013, which, per the letter’s return receipts, was received by EPA on July 29, 2013, and
by the U.S. Attorney General on August 14, 2013. Exhibit D, attached hereto, is a true and
accurate copy of this July 23, 2013 notice letter and return receipts.

97. Defendants and EPA each have a non-discretionary, official and public duty under the
CWA, 33 U.S.C. § 1313, to timely approve, disapprove, or specify any changes required for
approval of, revisions to Maine’s WQS submitted by Maine to EPA for approval, including those
set forth in DEP’s letter to EPA dated January 14, 2013.

98. Defendants and EPA failed to perform their non-discretionary duties under the CWA by
failing to timely approve, disapprove, or specify any changes required for approval of, the

revisions to Maine’s WQS submitted by Maine to EPA by letter dated January 14, 2013, for

22



Case 1:14-cv-00264-JDL Document 1 Filed 07/07/14 Page 23 of 24 PagelD #: 23

waters that EPA claims may be within Indian territories and/or lands, as reflected by EPA’s
partial approval letter dated May 16, 2013.
99. Plaintiffs are seeking litigation costs, including attorneys fees, pursuant to 33 U.S.C. 8
1365(d).
Count Il - 28 U.S.C. §8 2201, 1361 - Writ of Mandamus
100. Plaintiffs reallege the allegations contained in paragraphs 1 through 99 and incorporate
them herein.
101. Inthe alternative, should the Court decline to order the relief requested by Plaintiffs under
Count I, then there is no other adequate means for Plaintiffs to attain the relief sought, and the
issuance of a writ of mandamus ordering that same relief will result in justice under the
circumstances.
Requests For Relief
Plaintiffs request from the Court the following relief:
a. An order and declaration that the State of Maine’s jurisdiction for all environmental
purposes, including all WQS and WQS revisions under the CWA, extends to all waters of the State
of Maine, including all waters arguably within Indian territories and/or lands;
b. An order and declaration that the revisions to Maine’s WQS submitted by Maine to EPA
by letter dated January 14, 2013 (Exhibit A), are deemed approved by EPA and in effect
throughout the State of Maine, including those unspecified waters that EPA claims are within
Indian territories and/or lands;
C. An order awarding Plaintiffs their attorneys’ fees and costs incurred in bringing and
maintaining this action pursuant to 33 U.S.C. § 1365(d) and 28 U.S.C. § 2412; and

d. Such further and additional relief as the Court may deem just and proper.
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Dated: July 7, 2014 Respectfully submitted,

JANET T. MILLS
Attorney General

/s/ Scott W. Boak
SCOTT W. BOAK
Assistant Attorney General
Six State House Station
Augusta, Maine 04333-0006
Tel. (207) 626-8566
Fax (207) 626-8812
scott.boak@maine.gov

GERALD D. REID

Assistant Attorney General

Chief, Natural Resources Division
Six State House Station

Augusta, Maine 04333-0006

Tel. (207) 626-8545

Fax (207) 626-8812
jerry.reid@maine.gov

PAUL STERN

Deputy Attorney General
Chief, Litigation Division
Six State House Station
Augusta, Maine 04333-0006
Tel. (207) 626-8568

Fax (207) 287-3145
paul.d.stern@maine.gov

Attorneys for Plaintiffs
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BTATRE OF MalWE
DEPARTMINT OF BNV IRONMENTAL PROTRCTION

PATRICIA W, AHD
COMUIEEIONER

PALL R. LEPAGE
AR

Jaiary 14, 2013 = EXHIBIT

Curt Spalding, Regional Administratox
EPA New England, Region 1

5 Post Office Square - Suite 100
Boston, MA 021093912

RE: USEPA Review of P.L, 2011, Ch. 194 and revised 05-096 CMR 584

Dear Mr. Spalding,

Enciosed are materials concerning changes to water quality standards administered by the Durea of
Land and Water Quality of the Maine Department of Environmental Protection (MDEF). These
materials are provided for BPA's review as required by 33 U.S.C, § 1313(c). This packe! includes:

A llst of recent changes to siatutes end mles.

A memo providing information concerning fhese changes,

Copies of the chupters and rules described in this packet,

Copies of other supporting documentation relating to these changes.

A letter from Gerald D. Reid of the Maine Atforney General'a Office certifying that the statutory
changes affecting water quality standards were duly adopted pursuant to state law,

YV YYY

We look forward to BPA's timely review and action, pursuant to 40 CFR § 131,21, which provides in
part that:

{a) After the State submits its officially adopted revisions, fhe Regional Administrator shall either:
{1} Notify the State within 60 days that the revisions are approved, or
{2) Notify the State within 90 days that the revisions are disapproved. Such notification of
disapproval shall specify the changes needed to assure complimee with the requirements of the
Act and this regulation, and shall explain why the State standard is not in compliance with such
requitements, Any new ox revised State standard must be accompimied by some type of

supporting analysis,
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TISBPA Review of P.L. 2011, ¢. 194 and Chapier 584 Page 2 of 2

Tn recent years, EFA's approval of new or revised water quality standards in Maine has included
language to the effect thut the approval “does not extend ta waters that ave within Indian territories and
lands.” Although it should not be necessary, by this letter I am expressly requesting that EPFA approve
the enclosed water quality standards as effective thronghout the State of Maine without distinetion as to
waters within Indian texritories or lands, There is no basls in the law for such a distinetion, as Maine's
environmental vegulatory jurisdiction s uniform throughout the State, inocluding as to lands and waters
that EPA might consider {o be Indian, Maine v, Johnson, 498 F.3d 37, 43 (1%, Cir, 2007) {iMaine Indian
Land Claims Seltlement Act, and particularly ihe Malne Implementing Act at 30 M.R.S, § 6204, is
“ahont as explicit as is possible” in conferring environmental regulatory anthority over Indian lands and

waters on fhe State).

To the extent EPA does anything other than approve the enclosed standards I the unconditional mauner
requested, I hereby request that EPA:

-Identify with specificity each water body or segment thereof to which EPA. contends the enclosed
standards do not apply becanse they are waters “within Indian territorles and lands”; and

-Buplain with speoificity what water quality standards, if amy, EPA contends are applicable to such
waier bodies or seguenis thercof, and the legal basis for that conclusion.

As T am sure you can appreciate, if it is indeed EPA’s position that Maine’s duly adopted water quality
standards do not apply to soine subset of waters within the State, then both MDEF and Maine’s
regulated community ere entitled to clear answers to these questions from your ageney,

Thank you for your assistance in fhis matter. Please contact Matk Margerum (207-287-7842) if you
have any questions or conceins as soon as is reasonably possible.

o, Cominissioner

cet  Mick Knhns, Diteotor, Burean of Land and Water Quality,
Brian Kavanah, Director, Division of Water Quality Management
Don Witherll), Director, Division of Environmental Agsessment
Susanne Meidel, Water Quality Standards Coordinator, DEA
Tan MeClintock, Assistant Atforney Ceneral
Gerald D. Reid, Assistant Attorney Grenersl, Chief, Natural Resouices Division
Ellen Weitzler, USEPA Region 1
Steve Silva, USEPA Region 1
Dave Webster, USEPA Reglon 1
Bob Stration, Maine Department of Inland Fisheries and Wildlife
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Maine Depadment of Envirommnental Protection
Changes to Maine's Water Quality Standards ("The Docket”)
Tanvary 14, 2013

List of Changes to Maine's Water Quality Standards (" The Docket')

P.L, 2011, Ch, 194 (LI} 515). An Act fo Revlew State Waterr Quality Btandavds,
BEffective September 28, 2011,

Descudption: Seolion 2 of Chepter 194 ohanges Maing’s wates quality standards by amending Title 33
MRSA §420, sub-§2, adding a new parageaph J which directs the DEP to use a one in 10,000 risk lovel
when calculating ambient water qualily criteria for inorganic arsenic, Cheptér 194 also adds a new
provision for mercury testing for facilities (Tifle 38 MREA §420, sub-81-B, fB), and provides languags
regarding waste discharge liconses (Titls 38 MRSA §464, sub-§4, T and K).

Poblic Hearing:  Tuesday, April L6, 2011, 1:00 pm, Cross Building Room 216
Wark seseions: Tuesday, May 3, 2011, 1:00 pin, Cross Building Room 216
Wednesday, May 11, 2011, 1:00 pm, Cross Boilding Room 216

06-096 CMR 584, Suriace Water Quality Criterla for Toxle Pollutants,
BEffective July 29, 2012.

Description: This rule revision changes the eancer 1isk Tevel for inorganic arsenic used in caleulating
ambient water quality (human healtl} crfteria and establishes revised inorganic arsenio erlfeta
sccordingly, Funher, this revision updates Maine’s ambient water quality and uman henlth criteria for
pollutants for whieh USEPA lias npdated criteria since Maine’s last revision in 2003, using Maine-
specific paramaters where applicable

Public Hearing:  November 1, 2011, 9:30 am, DEP Response Services Tralning Room
Wrilten Public Comment Periods; November | = December 1, 2011; March 14 — April 13, 2012

Notest The list of statutory and regulatory amendments above is based on Dopasiment legislative and
sulemaking records, ps well as a review of the mosl recent cross-reference tables published by the Maine
Logislalure, available at their website and published in the Laws of the Sfats of Maine, thoough 2011,
Yolune 3,

Rulemaking hearings are noticed on the Maine Secrefary of State’s website, on the DEP's website, by
mgil and email notice to subseuibers to fhe DEP’s rulemaking notice list, and by publication in the legal
notlees of the Bangor Datly News, Lewiston Sun Jounal, Kennebec Jowmnal and Portland Press Herald.

Page 1 of
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Maine Department of Envivonmental Pyotection
Memorandum Deseribing Recent Changes to Maine's Water Quality Standerds

Jaunary 14, 2013

P.L, 2011, Ch. 154 (LD 515}. An Act to Review State Water Quality Standards.
Effective Scptember 28, 2011,

Scetion 2 of Chapter 194 changes Maine's water quality standards by amending Titls 33 MRSA 5420,
sub-§2, adding & now pavagraph J which direcis the DEP fo use a one ln 10,000 risk level when
ealeylating ambient water qualily erilerda for inorganic arsenle. The Depariment has Implemented this
shangs through the amendment of the Department’s rules, Chapier 584, Surface Water Quality Crlterla
for Toxic Pollurants, ag described below,

Chapter 194 also makes changes (o tesling vequivements and other licensing requirements for discharge
permits, Seetion | of Chapter 194 providas the Deparunent the ability to reduce mercury testing for
dischiarpes if there is at loast five yeavs of fest data. Section 3 of Chapler 194 adds two new patagraphs to
Tille 38 MRSA §464, sub-§4. The first allows the Department flexibility in the vse of any allovalion el
aglde for futurs growth, such as the water quality reserve specified In Depariment Regulation Chapter
530, Surface Water Toxics Control Program, when caleulating discharge Timitz for toxics, The second
paragraph added by Seclion 3 specifies that permit limitations for melals be established only as mass

based limits.

Enclosed are the following exhibiis relating to P,L. 2011, Ch. 194 (LD 515), An Act [o Review State
Water Quality Standards:

Bx. ] Marked up version of PL 2011, Chapter 194, as enacted by the Maine Legislature

Clean Copy of M. R.5.A. Title 38, Section 420

Clean Copy of M.R.5.A. Tiile 38, Secfion 464
Puoblic Comments submiited at legislative hearing
Certification by the Maine Attorey General's Cifice that the law was duly adopted pursnan fo

gtate law

FREZ

06-096 CMR 584, Surlace Whater Quality Criteria for Toxlc Pollutants.
Effeclive July 29, 2012.

The July 29, 2012 amendments to {he Department’s Chapter 584 sle linplements the risk level
established by P.L. 2011, ¢. 194, which is listed above. This rule revision cheanges the cancsr sk level
for inorganic arsenic nged in caleulsilng ambient water quality (human health) crileria and establishes
rovised inorganic arsenic oriteria aceordingly. Further, this revision updates Maine’s ambient water
quality and horman health criterfa for pollufants for which USEPA has updated criterla since Meains’s last
revision in 2005, vsing Maine-specific parameters where applicable. :

Revigiois to Chapter 584 were initiated pucsnant to PL, 2011, ¢. 194, An Act to Review State Waler
Quality Standards, signed into Jaw by the Govesnor en fune I, 2011, Over the next several months,
MEDEF held munerons meetings and communications with USEPA and the Maine Deparlment of Health
and Human Services’ Division of Environmental Health to address the requirements of P.L, 2011, ¢. 194

Pago 1 of ]
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Maine Deparviment of Envivemmental Pyoteetion
Memnorandutn Deseribing Recent Changes to Malne's Water Quality Standards

Jaumary 14, 2413

to ensure that the Department’s actions would comply with the requirements of the Federal Clean Waler
Act and our maodates inder state water quality law.

Ou September 14, 2011, MEDEP provided the Notice of Agency Rulemaking Proposel and the
Rulemaking Bacl Sheet for proposed chenges to Chapter 584 to those facilities eurrenily participating in
the Deparlment’s toxics program, individuals who have expressed interest in either ibis specific
rileinaking effoit or Depariment mlemaking in genesal, state and federal agencies (including EPA) and
other pertics typteally involved in the review of draft Maine Pollutant Discharge BElimination Syslem
Pormait and Maiue Waste Dischavge Licenses for waters of the State of Maine,

On September 16, 2011, The Notice of Agency Rulemaking Proposal for Chapter 584 was publighed in
slatewide newspapers puranant to the requirements of 40 CFR §25.3.

On September 20, 2011, MEDEP provided coples of (he existing Chapter 584 wilh proposed olianges
indicated to the above group of intsrested parties. Shortly thereafier, the proposed role was placed on the

Departineni’s websife.

On Qclober 4, 2011, the praposed rule was submitted fo the Maine Secretary of Stale's Office and on
Detaber 12, 2011, the Nofice of Agency Rulemaking Proposs) for Chapter 584 was published in atalenride
newspapers pursuant to the requirements of the Maine Administrative Procedures Act.

Poauant to Maine Law, 38 M.R.S.A., Section 341-H, the Depadment of Eoavircnmenial Froteclion
conduicted a public hearing regarding tiis rule on November 1, 2011, In Augusta, Maine, The record for
wrllten comments remalned open until 5:00 pin on December 1, 2011, The Depariment reviesved all oral
and written cormments received, including those from USEPA. Ii response to evidence received at the
heaving and writlen comments received fiom intorested paitles, (he Department prepared a written
Response (o Comnents and proposed additional changes that resvlied in a proposed role Iat differed
considerably fiom the Deparhinznt’s initial proposal.

On March 13, 2012, MEDEE provided copies of the existing Chapter 584 with bolh initial and newly
proposed changes indicated to the above group of Interested parties.

On Macch 14, 2012, pursoant to the Maine Administialive Procedure Act, 5 MRSA, §8052(5), the
Drepartment reposted the proposed rule for comments from the public concerning the changes from the
initial proposed sile, The second comment period remained open wntil 5:00 pin on April 13, 2012, The
Depariment reviewed all comments received and subsequently prepared a wriltan Response to Conunents,
On Tune 12, 2012, the Basls Statement, Response to Comments, and proposed 1evised Chapler 384 were
placed on tie Department®s website and provided to parties who previously submilted cominents,

Pursuan! lo 38 M.R.S.A,, Seclion 341TI(3)(C), on June 12, 2012, the Department of Environmental
Proteclion piovided notice of and, on Jime 19, 2012, conducted a public mecting for the purpose of
receiving addificnal limited poblic comment on this rule, No addifional public comments wers received,

The Maine Rule 96-096 CMR 584 amendments were adopied by ihe Commissioner of the Maine
Depariment of Bnvironmenial Profection on July 13, 2012, and approved a5 {0 form and legalily by the
Assistant Aliovney Genesal on Yuly 16, 2012, The Rule amendments were filed with the Maine Secretary
of State which assigmed an effective date of July 29, 2012, in accordance with the Maine Administreiive

Frocedures Act.

Page 2 of}
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Mailne Departinent of Lnvironmental Protectton
Memorandum Describing Recent Changes to Maine’s Water Quality Standards
Januwary 14, 2013

Enclosed ace e Eollowing exhibits relaling to 06-096 ChR 584, Swiace Water Cuallty Ciiteria for

Toxic Pollutants:

Ex. 6 Warked-up copy of the ruls

Ex.7 Final copy of the tale -

Fx, §  Teolwivalfseientific basis statement, including public comments received in the nlemaking

_ process and MDEP®s responges to liwse comnents

Bx, 9 Copy of the publle notice for the poblic hearing related to the mls revision (2 documents)

Bx. 10 Certlficatlon by (he Maine Altorney General's Qffics fhat [he rule was duly adopted prsuant (o
state law

Papge 3 of 3
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APPROVED CHAPTER

JWQ 1 194

STATE OT MAINE ¢ GOVERNOR pUBLIC LAW
IN THE YEAR OF OUR LORD { EXHIBIT
TWO THOUSAND AND ELEVEN ]

8.P, 148 - LI, 515

An Act To Review State Water Guallty Standards

Be if enacted by Ihe People of the Stafe of Maine as follows:

See, 1. 38 MIIBA §420, sub-E1-B, F is enacted 1o read:

F, The departrnent may reguire mergury testing once per year for facililies that
malntain af [zasl 5 years of mercury lesting dale.
Sec. 2. 38 MRSA §420, sub-§2, 17 Is enscted o read:

M ing_a [ W o the contra g depariment shel

use a one In 10,000 rlsk |avel when calpylating ambient waier quglity criferin for

inor 56

Sec, 3, 38 MRSA §464, sub-§4, 197 and K are enacted 1o read.:

J._For the purpose of calenlsling waste dischargs lleense limils for toxie subsiances,
she department may uge any unallocated assimilative capacity lhat 1he depariment hag
- sel azide for fulvee gprowlh if 1he vse of thal unallocated sssimilalive capaciky would
avold an exceedgnoe of sppllcable ambien] waler qualify crileria or & deleyminalion
by the depariment of a ressopable polential 1o exceed applicabls ambient water
quality crilerig ,
K. Unless otheryise required by an applicable ¢ffluent limilafion puldeline adopted
by lhe deparment, #ny [imitailons Tor metals [n a wasle discharpe license may be

expressed only as mass-baged Jlmils,

PFage 1+ [2SLA1939{03)-1
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TEXHIBIT

2z

38 §420. CERTAIN DEPOSITS AND DISCHARGES PROHIBITED
38 §420. CERTAIN DEPOSITS AND DISCHARGES PROHIBITED

Mo person, fiom, corporalion or other tegal eality sliall place, deposit, discharge or spill, ditecily or
indivectly, into the ground water, {nland sicfhce walses or tidal waters of this State, or on the iee (hereof, or
ort 1he banks thereal so Waf Me samo oy flow or bevwashed Info such waters, ar in guch manser that the
dralnage therefrony inay flowe into such waters, any of the fllowing substonces: [A989, <. 8%0, PE,
A, 540 (APF}; 1989, o, 0%0, PL. B, 537 (MDY | )

L. wLoreury,

[ 1098, ¢. 500, §1 (RE) .)

1-A. dercury.
[ Apn), ¢, 418, 82 {RP] .]

1-B, Mevenry. Facililizs discharging mercury info the waters of the State shall make reasonable
progress bo develop, ingrrporbe and continuowaly improve pollufon provention praciices, and implement
ecanomically achievable fulure Inprovoments in wasteswater lechnology, In ordey lo redace thelr dependence
pon mereury produsis, redues or remove dischavges of mercnry over time, and Telp in te restoralion of the
waters of the State, This subsection esinblishe: analyient water qualiry criteria for mecenry it identify that
bevel of mercury consfdered safe for hunan healil and the envircnment.

A, The ambicnt criteria fac mevcwry ave as follows;
{1) Ambient water quality critevia for agnatic Hfe.
{2) Freshwater acute: 1.7 micrograms por liler;
(b Freshwnter chronie: 0.91 mlcrogeams per liter;
(c) Salrwatar acnte: 2.1 inicrograms per Hier; end
(d) Salrveater chironie: 1.1 wicrograms por Liley; and

{2) Flsh tlastie residue eriterion for hnman health: 0.2 milligrams per kilogram lu the edible portion
of fish, [2001, <. 418, B3 (WEW).]

B. A fagility Is not in violatlon of the ambient critexia Far inereery if?

£1) The Faeility iz in complionee with oo inlerln dischnrge Fmit gslablished by Lo department
pursient to secton 413, subsestion 11; or

{2) The facility fs in compliance wilh a remediation or correciive nclion plan, leense or order
approved either by (he depariment priesuant to section 1301, 1304, 1319, 1364 or 1365, o by the
Unfted States Bnvirormental Profeclion Ageney under federal Inw with the concurmence of the
depariment, {2001, =. 4.8, 53 (WEH},]

€. The department moy satabliah a site-spenific bloaceumnlation factor for meronry when there is

sulfinient information b Indients that o sile-speeific bioacemnulation fetor will be protective of human
hentih and wlldiife. A site-specific bivaconmdalion faclor may only b established:

(1) As part of a licensing proceeding pursoeit to section 413 by Lhe board; or

(%} As part of A remediation or corrective action plen, license or order approved either by
the department puzsiant (o geclion 1301, 1304, 1319, 1364 or 1363, or by the Uniled States
Brvivonmenlal Protection Ageney under federal law with the conevyence of he depariment,
(2001, c. 418, 53 (WEH) ]

| 1
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PR Tl 36 §420. CERTAIN REPGSITS AND DISCHARGES PROMIBITED

D. Thy department shall establish by rule a slalewide bioacomnulation factor prolective of 35% of

the waters of the Stale based upon data oF acceptable gurality and cepresenting the speeies consumed
by the pibHe following suidelines published by Ihe United States Environmental Protection Agoney.
Bules odopted putsum! g this poragraph ore mejor subsiantive miles as defined fa Tils 5, chopter 375,
subchapler [I-4. [2001, o, 418, §3 [NEH].)

E. The department slall establish by rule stavevvide ambient water quality criteria for mereiry conceming
wildHfe baged upon dain of acceptable quality fom the Stale or the Uniizd Slalcs Envlronmentat
Erotection Agency. Rules adopied pursuant to this paragraph are major substantive meles o3 defined in
Title 3, chapter 375, subchaptar IF-A. [2o001, <. 418, 53 {HER}.)

F. The depnrlment may require mercary lesting ance per year for facilitles that maintain at easl 3 pears
of mercudy testing daka. (2011, o. 194, B1 (HEW}.]

The commisstoner ghnll report o the joinl standing comilies of the Legiskhure baving [arisdietion over
natural resanrees matters by Janvary 13, 2005 and by January 15th evary 3 yeer thereaflor on the statws of
merewny discharges, progeess in implemeniing podlution prevention plans and progress leward alfainment of
erhieatt water quality eriteria for marcwry wadet Lhis subsection, The report may Inelude proposed sintulory
amsndinests, The jrinl stardiog committes of the Lagizleturs haviog jurisdition cver natural reqmrees
inakiers Wy repon o0t any necessary implementing logislation related to these merewry issuns In each sesslon
ity which a seport is required under thiz subseciion.

[ 2012, <. 194, BL (RMD) .}

2. Toxte or Wnznvdons substonces, Ay other toxic snbslance in any amonnt or congenlialion
greator than that Identified or regulated, inglnding complete prohibition of such substangs, by the board,
In identifying and regulating sweh toxic subs(ances, the board shall take info accownt the foxicity of e
subslmice, ils persisience and degradability, the nsual or potential presence of any organism affecied by
such subsiance in any walers af the State, Uie importance of such organiem and the nofure and extens of
The effect of sueh subsiance on such oiganisins, sithar alone or in combinalion with substanees already
in the receiving waters or he discharge. As used in this subsecton, "oxie subsiance” sholl mean those
subsiances or combination of substances, Including disease causing agente, wiish after dischavge or upon
caposure, ingestion, inhalation or assimilalion lnta any organiany, including humans either divectly lrough
1he environment ot inditgetly throwgh ingestion through foad chalns, will, on the basis of infonnalion
awailible to e board either alone or in comblnatlon with other substauces already in the vecaiving weiers
or the dischiarge, canse death, disense, abuormalities, cancer, genetle mutations, physiclogical melfunctions,
inciudimg malfiunelions in repraduction, or physieal deformations in such orgatizm or their offspring.

A, Except a3 nalurelly occurs or as provided in paragraphs B and C, ihe board ahall vegulate taxic
snbstnuces in Mus suslacs waters of the Stale at the lavals gt forth in federal water quality eriievia as
catnblished by the Uniled States Environutenial Proteclion Agsney pursuant ko the Federsl Water
Follwiion Conirral Acl, Public Law 92-500, Sectlon 304(a), 05 amended, (1288, '¢. 856, &2
(MEW); 199¢, o. 8%5, B7 {RFF}.] "

B, The board mny change Me siatovide erlterln estnblished under paragraph A foc n periiculer toxis
substance eskablished puzsuant io the Federal Watzr Pollation Convel Act, Public Late 92-500, Seclion
304¢a), as amended, as Follovs:

{1y By adopting site-spacific numerical exiterin for Lhe toxic substunce to reflect sile-specitic
cirenmstances differant from those yeed in, or any nol eousidered in, e decivation of the slnlowide
criteria. The board shall adopt slte-specific munerical eritoria oily as part of a lcensing proceeding
puravant Lo seclions 413, 411 and 414-4; or

{2} By adopling allernative slateswide ceiteria for e toxic subsiance. The aliemative sfatewlds
critesia gt be adopted Ty rule,

2]
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The hoard nuay substimle site-specific crileria or altemmtive stawwwide eriteria for the criteria established
in poragraph A only upon a finding thet He site-specific eriterla or altemative shtewide crilora ars based
cn sonnd zcleniific rotonale end ate protective of the moat sensitive desiganted uas of the water body,
{ncleding, but not limited to, lnnman cossumpiion of fish'and drinking water supply afier lealment.

! [(1%&9, o. BEG, B2 [WEMN); 1985, c. Bha, &7 {AFF],]

. Wi surface water quality sfandards are ot being met dus to (he presence of a toxie substange for
which o weter qualily criteria have been sslablished puraunnl to the Pederal Water Polturion Contol
Act, Seetion 304(a), sx emended, the hoand shall:

{3 Adopt statewids wrmericad criterin by Tule; or

£2} Adupi site-specific numerical criterin a3 pact of A licensing proceeding wider gections 413, 414
ond ¢4-A,

Withing in this seelion resizicts the autherity of tlie board to adopt, by Tule, slafewide or site-specilic
numerical critera for toxic substances thal are not presently causing water quality standards 1o be
violpted, [1989, <. BBE, %2 [HNIRWY,; 19689, <. 855, 57 [AFF}.)

D. For nmy criteria eztablished under His subsection, the board shall establish the acceptable lewél of
additional risk of cancer to be borne by the affected populaion [eom exposurs Lo he Wwxic sabstance
beligved 1o be cavcinopents, [198%, o. &56, %2 (HEW); 158%, o, 856, &7 {(ATF) . ]

E. In regulaling substances thal ars toxic to bumans, including any rulemaking lo regulnts these
substances, the board shall conslder any infonnation provided by the Depariment of Health ond Hin
Seryices, (1389, <. %56, 52 (NEW), 1929, <, 856, F7 {AFF}; 2003, c.
£8%, Pt. B, §8 (REV}.]

F, Tho Department of Health and Human Servless may sequest ihat the bosrd adopt or revise the
stalewide or site-specific edieia For airy toxic substance based on the need ta protect public health, IF
the reques i3 filed with 1he board, thie board may praposs a Tale and initiate a tulg-moking proceeding.
The board shall tacarporate in its propesal for rulesinking under this paragraph the statewide or site-
specific erltaria recommended by ihe Department of Heollh and Human Services. [1989, ¢. 456,
2 {NEW); 198%, &. 056, %7 (AFF); 2003, ¢, 6839, Pt. B, §E {REV} ]

(., Nurneric watar quelity criterin for 2, 3, 7, & - tetrachlorodibenza -p-dicxin estsblished by tha Unlied
States Environmenlal Pralection Agency under the Tederal Water Pollwion Conlrol Act, Public Law
92500, Sechion (), 4= amended, do not apply elil Tune 1, 1991, and only apply en that daje if

the board has nol adopied Urough rwlanaking or indlvidual licensing procecdings vder this section
alternollve womeric water qual{ly erileria for2, 3,7, 3 - tetrachloradibenan -p-dicsin. Farswant 1o gection
414-A, subzpetion 2, the boaed shall estnblish schedules for compliance with criteria established under
Huls section. These schedules mnst be consistent with the complianes deadlines catablished wader the
Fedaral Waler Pollution Conlcol Act, Public Law 52-500, Seclion 304(I), as omended. {1989, c.
856, B2 {ME®; 1983; c. 856, &7 (AFF] .1

H. Molwithstanding paragmphs D and O, the board may not adopt oy numeris water quality critecla for,
or aceeptable level of addilions] cancer rigk from exposure lo, 2, 3, 7, § - (etrachlorodibenzo-p-diexrin
prior ta January 1, 1924, {1283, ¢, 240, 51 (REW).]

1. talwilhzinnding miy offier provislon of this seetion, the following standords apply nn]jr o & bleach
krafi pulp mill, referved to 1n this parggraph s a "mill."

{1 Afles Toly 31, 1998, a mill may not have & dstectabla quentity of 2, 3, 7, g-letvachloredibenzo-
p-tioxin as measured iy ay intemal waste steeans of g bleach planl. For parposes of compliones,
ihe detection level is 10 picoprama per liter, wnlsss he depnrtment adopls # fower detection lovel by
e, which is & rowtine technical ule pirenant 1o Title 5, chaplar 373, subchapter 2-4, or o bower
deteciion level by lucorporation of 4 imethod in uses by the United Sinles Enviropmental Frofection

Apenioy.
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{23 After December 31, 1299, a milll may not have o detectable quantity of 2, 3, 7, §-
tetrgchlorodibenzo-p-fiwen as measured in ang inlemsl wasie atieam ot ils bleacl plant, The
corranbsaloner may extand Ui Gioie Bwme up to 6 months For a mill iF the eonmissioner deleradnes,
based on mformation proseated by the mill, thal conplianee s not achterable by ihe derdline due
to engineering constraints, availahility of eqniprent or other justifiable teclmical reasons. For
purposes of compliance, the delection Jevel is 10 pioogrinns per liles, unless the depariment adopts
a Iowrer level of detection by rulo, which is o routine techuicel pite prirsant fo Title 5, chapler
375, subclmpter 2-A, or o lower detection lovel by incorporation of a method inwse by the Uiited
States Buvironoeninl Proteetion Agency. Ifa mill fails o achieve Lhis reqoirement, 43 dosumnended
by canfinmatery smmpling, it sholl conduet # site-spesific svaluation of (zasible technologles or
measres to aciisve it Thiz eveluntion nust be submifted to ihe commissioner wilhin 6 monlbes of
the date of confinmaiory smnpling and include a linelable for implementation, aceeptable to the
cormmisgioner, with an implemenlation dale o Intes than December 31, 2002, The commdssioner
may eskabllsh 2 procedure for confiematory sampling,

{3) Afer December 31, 2002, a mill may nal discharge dioxin into its receiving waters. Fer
purpases of this subpiragraph, a mill is considered to have disclmrged dloxin inlo ifs vecciving
waters it 2, 3, 7, B-tetrachlorodibenzo-p-diciin or 2, 3, 7, $-tetrachloredibenzo-p-fucan is detected
i vy of the mill's fnternal wagle strearns of its bleach plant and in a confirmatory smnplo af
levels excesding 10 picograms per liter, unless the departmrent adopts a lower deteetion lewsl
by tule, which 15 a rauting lechnical mle purswant to Tiths 5, chapter 3735, subehaplor 2-A, ora

" lower detection level by incomporation of a metlod inuse by (he Undied States Enviccumenial
Proteotlon Avency, or if levels of dioxin, as defined ln section 420-B, subseclon 1-A, paragrmph
A dotected in fish Hsame sampled belovw the mill's wasiswater outEall ave bigher (han lavels in fish
lissue sampled al an npsiream teferencs site not affecied by the mill's dissharge or on Ouw Basis
of & contparable surrogete procedure acceptable to the commissionet, Tho econmissioner shall
consult with 1he 1echnleal advisery group established in geellon 420-B, subseclion 1, poragraph B,
subparageapl (5) i moking Uiie detarminotion and in evaluating surmegate procediees. The fish-
lissun sampling test must be performed with diflerences beiween the average concenlrations of
dioxin in the fish saples faken wpsieam and downsirea from e mill measured with at least
554 3latistical confidence, IF the mill fails to meat e fsh-tisswe soropling-rezull requiements
i this subprragraph and doss ol demonsirate by Dieconibor 31, 2004 and munnally thereatier to
Lhe commissioner's saiisfaction Hiat its wastewater discharge iz not the source of elevated dioxin
concentrations in fzh below fhe mill, then the coramisyioner wmy puvsus auy rémedy authorized by
Tnwy, ]

" {4) For purposes of documending complianee with subparagraphs {13 and (2) (be interoal wazsls
streain of a blesch plent musl be sampled twice per quaiter by the mill. The depariment ntay
conduct its own saapling wnd analysis of the inlernu! wagle siream of @ bleach plant. Anolyais of the
samples nust be condueted by & drd-parcy Inbarmiory vsing methadology approved by {lie Thnired
Sintes Environmenial Protection Agency, A mill sholl seport to the deportmnent for iofamations!
purposes (e actual laboratory reslts including sevaple defection limits on a frequency Lo he
stablished by the commfszioner,

The conunissioner shall Assess the mill for the costs of any sampling perforned by (e depariment

and oy analysis performed for the department nnder this paragraph and credif fands received to the
Mlaine Envirormen el Proigetion Fund.

The commissioner may reduce s frequency of sampling required by s will affer 3 conserutive
years of samopling have demonstrated the mill does nof have a deteotable quantity of 2,3, 7, 8-
teleachlorodibenzo-p-diexin oz 2, 3, 7, 8-tennchlorodibenzo-p-faran.  [2907%, <. B85, §l
(2MD] . ]




Case 1:14-cv-00264-JDL Document 1-1 Filed 07/07/14 Page 12 of 120 PagelD #: 36

MRS Thita 39 §420). CERTAIN DEPOSITS AWD DISCHARGES FROHIRITED

J. Motwithetanding any other provision of oy to [he contrary, the depariment shall wse A one in 10,000
tlzk lovel when calculallng ambient water quallty gritenia for inorganie argende. [2011, <. 134,
52 (WEW}.)

[ 2011, . 194, E3 (AMD) ]

3. Rndlalogical, chemical or bioloplenl warlnre agenis. Radfo!ogncal chemieal or biological warfare
agenis or high level radionetive wastles.

[ 1972, c. 450, 518 (MEW) .)
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38 §464. CLASSIFICATION OF MAINE WATERS

38 §464. CLASSIFICATION OF MAINE WATERS

The wolees af the Siate sholl be classificd in pecordmace with this adticle. [1995, =. €98, £1%5
MEy) . ] :

1, Flndlngs; objectves; purpose. The Legislamre fnds hat 1he proper managoment of (he Siate's waber
resgurces is of great public inlerest and-concer to the Statz in promoding the genezol welfars; In proveuting
disease; in promoting healy; in providing halktat for fish, shellfish and wildlife; a2 a sowee of yeereational
pppacfundiy; and a2 a rezoures for coimmnerce and industey,

The Leglslature declares thar it is the Slate’s abjective to resfors and maintaln ibe chemical, physical and
binlogical inlegrity of the Statefs wakers and to preservs cetlain pristine stafe walers, The Legislature furthor
declares 1hat m order 1o achieve ibis ohjeclive the Sfate's goals are:

A That the discharge of pollufanis into the waters of The State be sliminaied where appropriate;
{19A5, <. 694, B1&5 (MEF .1

B. That no pollutanis be dischanged into ity walers of the State without fest being given the degres of
treatment necessary bo allow those woters (o atiain their clossHication; and  [1%85, =. 699, 51&

(REHD ]

C. That water quality be sufficient to provide for the protection and propagatlon of Tish, shellfish and
vildlife and provide for tecrealion i and on the water. (1985, o. 624, 15 ([(HEW).]

The Legislature inlends by passage of this articlo 1o esinblish s water qualiny classiffealion syatem which

will altow the Sk to manage ils suiffce welers =0 a5 bo profect Hie quality of those waiers aud, wihere

water quality standards arc noi being achicved, o eaftonee wober quality. This classification system shall

e bazed on water quality standevds which desipnate the vzes and ralated chorcteristica of fiose uses for

ench class of waler snd which also establish water quality criterin necessary to protect (those uses and related
charnctedstios. The Lopfslaiure furlber Intonds by passage of this avticle to assipn to each of the Stams swface
water bodins e watsr quality clossification which shall desigoate (e mdnimum level of auality which the
Legislpture intends for the bady of water. This designolion is intended to diresl Hus State's masagzinent of that
watar body in order to pelideve af lepst that mindmun laval of water quatify.

[ 1985, . 698, 515 (HEW .}

2, Procednres Lne reclassification, Reclassificarion of state waters shall be governed by the following
provisicns,
A. Upon petltion by any person or on ils own ination, the bonrd inay inifinte, followiug public nalive,
and the commissigner shall eonducl classiffeation sowdies md investigations, Informaiion collected
darlng Hiess shudies and inveatigalions must be mads avallabls (o the pubiie it an expeditions manner.
Afler consnltaiion with other stabe ngencics and, where nppropriate, individeals, citizen grovps,
{nddusicies, municipatitics and federal and Inlerstets waler pollution confrol agencies, dis board nay
proposs changoa in water classificalion, (1989, <. 890, Pb. A, 540 [(AFF); 1983, c.
agn, kpt. B, 52 {(AMD).)
B, The board slindl hold publiz hearings in the affected area, or teasonably adjacent to the affecled rrea,
for the purposes of prosenting (o all Interested persons the proposed classification for each particular
water body and obtaining public inpuf. [1989, . 890, Pt. A, §40 (AFF); 19892, <,
890, Fb. B, £34 (AMD].]

C. The board may reconumend chaoges in chssilication it deens necessary to the Legislomre, (1985,
o. 698, 515 [(REW].) '
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D. The Legislnture shall have sole authoriry 10 make any changes in the classificadon of the waters of the
Slate, (1985, o. GOO, F15 (NEH).]

{ 19649, . %90, PL. A, 840 (AFF); 1889, o, 490, Pb. B, BG4 (AMD) )

'3-4. Removal of desipnated uses; cveatlon of subeategorles of designated wses, Rempval of
dezignated vses pnd creation of sabrategodss of desigoaled wses are govemed by the provisions of this
snbsselion and 40 Code of Federat Reogulations, Part 131, a3 amended.

A, The board must conduct o use niainabilily analysis:
{1 Erior to proposhng to the Legislature g dosignated wae of a apecific water hody [hat does not
inglude the vses speeified in the Federal Warer Pollution Control Act, Publle Law 92-500, Seotion
101 {a)(2), ag muended; or ‘
(2} Prios to proposing to the Loglstature the removal of & designated uge ar the ndoption of 3
smbealegeary of such a designated wse that requires less sicigent criteia, [1293, <. 244, &1
fWEH) . )
B. The board may not recomnend to (he Legislalue the removal of o desiguated vse or the astablishmenl
of a sibeategory of the nse, if:
{13 It i5 A existing wse as defined in section 464, subseellon d, parageaph B, subparagrapl (1),
wnlees another designated use is sdopled requiring more swingent criferia,
£2) The uze can be altaned by Implementing efflusnt Horits required wnder the Pederal Water

Pollulion Control Acl, Publfe Lewy 92-300, Sections 301(b) aud 306, as amended and by
implementing cosl-ofective and reasonable best management practices for nonpaint svures contel;

£3) The water bady in question is cumrently altaining ine dezlgnated use; or

(4) Adoption of the recommendation allews the inlvoduciion of a new dischnrge or the expansion
of s exiating discharge inta the watss bady lo guestion that {5 not atkaining (he designaled use,

{1393, o. 344, 51 (MEH).]
€. The bosrd may adopt any recommiendation under this subsection enly afier holdfog a public heoring
in the affceted anca or adjacent to the sffected area. Conduct of the public heating and the bourd's
subsequent decision are govemed by Title 5, chapfer 375, subchapler 1V, [1953, «. 344, 51
(WEW) . ]
. A finding by ihe borrd that attalnment of & designated use is not feasiblo must be supporled by 2
demonsteation that Ue conditions of 40 Code of Federal Regulations 131, 10(g) acomael, 11953, <,
344, 51 (MEW]) )
E. If the bonrd adopts & proposal fo enaet a designated veo undsr paragraph A, subparagraph (1} or [o
remove a designated use or ndapt a subcategory of a designated nse undor parngeaph A, snbparagrapli
£2), it shall forward Ihat proposal ko the joint standing committes of the Legislature having jurisdiction
over nabil resources matiers ul the next regnlar session of the Leglalatora, The board may not forward
any other recommendalion to the Lepizlators undsr thle subsection, The Leplslatues has sole guthority to
make changes in the deslpusied wses of the waters of Ihe State, ineluding the creation of o subcategory of
adesignated uss, [19983, . 344, §1 (MEN).]
T. For the piposes of ihis subseciion, "designabed vse” means the vee specilied in water quality
slandards for each watsr body or segment uidsr seclions 4635 1o 465-C and sections 467 (0 470 whelher
or nol thet wse is being attalned. A desiguated use includes 1ts agsocizted habitat characterlstic under

zections 465 10 465-C. [1993, ¢, 344, 51 (HEW).]

[ 1923, . 344, §F1 (HEW) .]
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2-B. Tempovary renoval of deslgnated uses; use attainabllity anelysls and creation of swheategory
of uses Tor combined sever averflows. When designnted uses arc not belog met 43 a result of combined
sewer ovorflow discltarges, the boerd may, couslslant with this subseciion and 40 Code of Pedern]
Regulationa, Patt 131, lemporarily remove desipuated uses thal ars not sxisting vges and grente a temporary
combined sewer overflow subcatzgory refarred o s 8 C30 subealegory, Nobwilhatanding this subsectlon,

il remains the goal of Ihs Slate ko Tully mainlein and restare watsr quality and eliminate of cantrol combined
sewer overflows as goon A praciicabile,

A. Tihe board may creale lemporary CSO subeategories in olasses B, C and 5B aud SC waters only
when, dug {o the ags, condition and destgn of an existing sewer system, techuical or financin! mitations
prevent the thmely attalnment of all designared usss. Ina C8O subeategory, uses ace suspended only in
the smallest arga possibie, for the shorlest duration praglicable and include only those designaled wses
and areas determined by the board fo have the least potential for public benafir, [L995, <. 284,

51 (WEH) .1

B, Nohwithzlanding subsections 2 and 2-A, C50 subenteguries may be crcated by the boacd upon
appllcation by a mamicipality or quosi-mupicipality having Heensed combined sewer overflow
discharges, if ihe following standotds ora nisl.

{1y The applicant snbmits to the department for approval, with er without cendilions, 4 atudy and
plan, nchuding ap implementalion seheduls, for combined sewer cvorfiow abatement, refemmed to ns
the CSO plan. In order for the hoard te creale 2 C30 subentegory, (he TS0 plan must:

(@) Place high priotity on abatement of combined sewer ovarfiows that affeet walors haelng
ihe greatest potential for poblic nse or bensfit and plan (o relocate any rentaining discharges to
arees where mimdmal impactg or losses of wses would accuor; and

(b) Provide for (e implementation 85 saon as practical of techn ology-based control methads o
achieve best practicable ireatmant or enswre (hal cost-sffeciive best managernent proctizes qro
being implemented.

{2} The boord finds thut sllzinnent of a deslgnated nse is not feasible and such determination
must be swpported by derongtration 1kl the condilions of 40 Code of Pederal Repuiations, Part
131.10{g) are mel,

{3} The boend finda et the uses ta b affected are not exisling uses g defined in subsecilon 4,
paragroph F, subparagraph (1),

(4) The board finda 1bat dischargss From combined sewer overflows srs nat affecting uses that, in
the board's judament, constituts bigh value of imponiant regonrees, In detsrmining if 2 vesourse

is high valne or important the baard sheli consider iis ecanomie, reereallonal and ecological
significance, (ha likelihood that remaval of B combined sewer overflow wilt lead [0 utilization

af that resowrcs and (e effects of other discharges or condliiona on thal resource, (1535, €.
ap4, 51 (HEW L)

C. Privx to creating any CSO subealegory, the board shall adopt roles regarding required shidics,
hest practicable trenlment, sbatement oplions ond relaigd 1sswes for combined sewer overflows, CSO
snbgategarios ruay ba ceealed only altor completion of the fallowing.

{1) Either during or following devetopment of combined sewer abatement plans, licensess shall
condugk prtblle heardngs in the area that would be al¥zeted by o CSO subcategory. Moileez and
records of hearings st be kept pad inchrded ns part of an application made o the board,

{2) Combined seveer overflow abalement plans mnst be submitted to (e departinent far technical
revlawr and epproval.

{3) Licensess praposing CS0 aubeategaries shiall submit formal applicalions (o the board,
Informatlon in the applicaiion ninat Include: deseription of e freaz ond uses to be affeered, the
tine mnd duratlon of effecks, commenls recsived at public henrings, o degoription of conlinuing
elibrls to abake impacls and proposals for periodic review snd update of abatemant pians.

| 3
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{#) The board shall pravide public natice of applications for C80 subeatsgorkes end solicit public
comments, The Board shall alsa consult will agensies, public offfeials ond gther porzons identified
aa having islerest in Hie area to be affected. Based on the resnlls of public hearinga held by tha
applicant, the comments recelved and the Aature of the application, (he board imay hoid a public
hearing,

(5} The bomd may appiove, approve wilh canditdons or deny applications for CE0 subcalzgories,
In cases when a whler budy {6 affected by combined seaver overtlows from more than one lleengee,:
the. hoard shall, to the maximun extent possible, consider regional inpaeis and seek 10 establish
comman goalz and nees for Lioge walers.

{6} Tn a manner prescribed by the bonrd, applicants receiving approvel of CEO subealegorics shall
provide natice to the public in s avea affecred, describing (he limitations on wse of the water body.
f1s86, «. 284, $1 (HEW) ]

D. Upou ereation of a C30 subcalegory and removal of a designated use, the board may temporarily
suspend ot modify waier quality erifern azzoofaied with thal ns¢ as appropriaio, byt only {0 the exient
and duration that thaze criterfa ove aMfected by the fcenges for wehom the assignment is mada. Acilon by
the board under this subsection does not relieve other dischaige sources Trom any requitement o provide
fecessary ireaiment or besl management practices or Lo coraply with wvater quality erileria.  [1285,

. 284, 51 (MEW) ] .

E. Either independently or in conjunction with ke requiremouts of subsesiion 3 and vpon renewal of
individual waste discharge licenses, the deparment shall periodically veefew all ©50 subenategories.
Reviews of 050 subeatopories must ke inlo considoration water quality criferia and ws2s, combined
gewer overflow abatorent lechnology, menitoring daln, Anancial infonnation and vegntalery
requiromants affeciing C80 subcatopordas, [1995, ¢, 224, F1 (NEW).]

Upon petifion by the deparment or any peraon or on its owm wglion, te board may, at its diseeclion,
and faliowing notice and opportunity for hearing, revise or revoke n CSO subeategory when it finds any

changs in the condiiions wnder which the existing designation was made. The failure to comply with Lhe
menstres speeilfed in an approved combined sewer overfluw nbalement plan is cause for revacalion of 4 C30

anbeategony.
f 15995, «. 284, §1 (WEN} .]

3, Roporis to the Leglslatve, The departmen| shall pesiodically repoit to the Legisliture ss govemed
by the following provistons.

A. The comnissloner shall submil to the first regulor session of sach Legislatire 4 report ou the quality

of the Siates waters which descelbes exisling waler guality; [dentifies waters thal ave not aliaining

ihair chassification and siates what measures ave necessary for the attalninent of the standads of their

classificatlon, {1989, ¢, 930, Pt, A, 540 (A¥F); 1889, c. 890, br, B, §EE

{aMD} .1

. The board shail, fiam lime to time, but at least ancs every 3 yeoes, hold public hearings for the

purpese of reviewing e water quulity elagsification system and related standards and, a2 appropriate,

recomumending clhangss in e slandacds to the Lepislamre. (2003, ¢. 551, §6 (AMD].]

€. Tlie copmrissioner shall reparl annuatly ko each regular session of the Leatslamie on the statvs of
Heensed discharges. {1989, <. @50, PG, A, $40 {APF); 1293, c. &30, Pt, B,
55 (AMD).]

D. [i%g%, o. 890, Ft. A, 540 (AFF); 1989, ¢. 290, Pt. B, £55 (RR).]
[ 2003, o, BB1, E& [aMp) ,}

4. General provislons, The classificalion system for surfave waters established by Ihis anticle shall bs
subjest to the follovwing provisions,

4]
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A, Nabwilhstand|ng seclion 414-A, fhe depariinent may not issue a water discharge license for any of the
Follewing dischargss:

(1) Direct discharge of pailntanis 1o waters having a drainags area of less 1hin 10 square miles,
except (hal: '

fa) Dizcharges into these waters thal were licensed prior to Janwary 1, 1986 are altowed 10
continue only wntil practical altematives exist;

{I¥} Starm water discharges 7o campliones with sate pnd loenl requirements sre exenapt from
this subparograph;

(o) Aquatls pesticide or chemical discharges npproved by (he depariment and condueled by
the depariment, the Departinens of Tnland Fisheries and Wildlife or an agent of cither ngency
for the pipose of reglocing biolagical comununities affected by an invasive species are cxempl
fron thiz subparaprapl;

{el) Chemical discharges for the purpose of restodng weater quality fn GPA walers approved by
lhe depnrtment are exenmpt from this subperagraph; aud

{8) Dizcharges of aquatie pealicides appraved by the depuetment for the control of mosquito-
borne diseases in the Interest of public health ond salety using matecials and methods that
provide for profection of nanlarget species are sxsmpt from this subparagraph. When the

. deporiment issues a lieense for the discharge of aquatic paslicides awthorized under this
division, fhe depaiment shll natlfy (e municipality in which (he application fs licensed to
aceur and post 1he notles o the depaiiments publicly aceessible webzils.

£ Wenw direct diseharge of domesiic polluiants to tribuiacies of Class-GEP A waters,

{3) Any discharga into a {ribolary of GPA watera that by itzelf ov in combination wilh other
sotiviries couses waler quality degeadation fhat would impalr (he chavacterisiics and designated uses
of downsirzam GPA walers or causes an inereass in e lkophic state of thoss GPA witers excepl
fir aquaric pesticide or chemical discharges approved by (he depastient and candueied by the
department, Ure Depariment of Intand Fisheries and WildIffs ar an agent of eliher agensy for the
purpose of reatoring biological communilics affected by nn invasive species in the GPPA waters ora
tiitmtary fo the GPA walers;

{4 Dischargs of pollumnts 1o waters of the State thal impanis color, tasts, trbidity, toxiclty,
rodioactivilty or othor propacties ol causs foze waters to be unsnitable for the deslpnated nses and

charagteristice ascribed to thelr clnss,

{5) Discharge of polluiants to any water of he Siate that vlolates seelions 465, 465-A and 465-B,
except as provided in seclion 43 1; canges (ke "pIl" of fresh waters to fall onizide of the 6.0 10 8.5
vimgge; of vauses the "pH" of estiarine and macing vwaters 1o fal outelde of the 7.0 to 8.5 xange;

{6) New discharges of daniestic pollntanis to the surface waters of ihe Siale ikat are nol canveyed
and dreated in rumicipal or quasi-mynicipal sewnge facilities, For Uhe puposes of this sabiparagraph,
v dischorgs” means any overboovd disehargs (hat was nof licensed sz of Juns 1, 1987, excepi
diseharges from vessels and ihosa discharges thot were in contimuous existence for the 12 months
preceding June 1, 1987, as demonstrated by s applicent to (he deporimant with cleor and
convinclng evidence, The volume of the dizcharge from nn overboard disgharge freility thal was
ligensed a¢ of June 1, 1987 is determined by (e netisl or estimated volumg from (e facilitics
connerted i0 the overboard dischinrge facility doring the 12 moihs preceding Juns 1, 1987 or {he
yolume alfowed by the previous licenss, wiilchever i less, waless itis found by the departniant
that nn error was mads during prior Foensing, The months ducing which a dischargs may oceur
from au overboard discharge facility that was licensed as of June 1, 1987 most be determined by
the actual uge of the Facility al the lime of lhe most cecent license application prior to June 1, 1937
or (e aclual vse of the facTiily during the 12 months prior to June 1, 1987, whichever s granter,
It the overboard dlscharge facility was the primary residence of an ovwnor at the time of the most
recent license applicalion prios 1o fune 1, 1987 ar duriing the 12 waonibs prior te June L, 1987, then

IE
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ihe Freility is considercd a year-rownd tesidencs, “Tearround residence’ mesus u faeility thet is
continmously used For maore than § manths of the year. For purgoses of Heensing, the depariment
sivall breat g fmerense in the Heensed volome or quantity of an existing discharge or an expansion in
fhie monilss durlng whiclr the dischargé takes place as 4 new discharge of domestic pollatants,

(7} After the Admolnistator of (e Usited Srofes Bovironmantal Protection Ageney ceases lssning
pevmits for discharges of pollulants to waters of Wi Stale pursuent (o the adminisliatar's authority
undar (he Pederal Water Polhwtion Control Ael, Seciion 402(2)(1), any proposed licenze bo which
the adminisiratar has formally abjected wnder 40 Code of Federal Regulations, Seetion 123.44, as
amended, or any licenss that would not provide for complianes with spplicable regqudraiments of hat
Act or regulations adopted thereunder;

(%) Discharges for which the imposition of conditions can nof enaure compliance widlapplicable
water quality requirements of this State or snother state;

{5} Discharges fhat wenld, it the judgment of the Secretory of the United States Arony, substantially
fimpair anchorage of uvigation;

{10) Tscharges that waonld be incansistent 1ith a plan or plan nendment approved under the
Federal Water Pollution Conlrpl Act, Sectlon 208{k); and

{11) Discherges that would canss mvessonable degradation of marine waters or when insuificieut
infommietion oxisls to make p rensomable judpment whether the discharge would tanss uneeasonabla
degradation of marine waters,

Motwithstanding subparageaph (6), the deparinwnt rany issue a waslewater discharge Heense allowing for
an Inereage n the volume or quantity of dischorges of domestic pollufants from any oniversity, college

o school adminfsivative ait sewaps facility, a5 long as the univemsity, college or school adminisiralive
it has a waslewater discharae license valid on the aifective dnte of this paragraph and the inerease in
discharges does not wiclate the conditions of subparagraphs (1) to (5) and (7} to (11 or cther applicable
laws, [2007, o, 291, 1 ([AMD}.]

B. Al surfiece waters of the State sholi be froe of 3etled subsiances which alker the physical or chemical
natnre of boitor material aud of Aoating subslancas, execpt a3 oabally cctur, which imipate the
characteristics and destgnated vses nseribed to their elass. {1985, <. 624, £15 (NEW).]

. Where natural conditions, including, bur nat limiled to, marshes, logs and sbnormol concenirations of
wildlifs eavse Ihe dissolved oxypen or atharwaler qualily critarla to fall below the min{mun standards
specified i gections 463, 465-A and 465-B, those walers shall not be considered to be failing lo aktain
their clossiFealion beenvse of thase natwral condilions, [1985, «. €98, 815 (NEW).]

D, Excepl as otherwise provided in thie pacagraph, for the purpose of compmilng whether a discharge
will vlolare the classification of any river ar stream, iz assinmilative copacity of the tiver or slream must
be compuled wsing e mirdmum 7-day low flow which ean be expected to ocenr wilh @ frequency of
onco in 10 years. The deparinent may use r different flow rate only for those toxic substances regulnled
pnder section 420. To vse a different flow rate, the departmen must find tat the flow rate is conglstent
with the 1isk being addressed. [1291, <. 159, (AMD],]
E. The walers canlained o excavabions approved by fhe depanment for wagtewater ieaiment puiposes
ara unclossified wolers, [198%, o. A20, PE, A, 540 (AFR], 1985, ©. 820, PL,
B, #5657 {(AMD}.]
F. The nntidegradalion pollcy of the State Is governed by the follewing provisions.
{13 Existing in-strearm water vses and the level of water quality necessary to protect those existing "
vses must be nwinained and protected, Existing in-stresm waler uses are those nses which bave

aciually ocemed on o afier Movember 28, 1975, in ar on a waker body wheiher or mot 1he wses re
Tnehided i the standard for classificalion of the particnlar waler body.

6 |
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Determinations of what constimies an existing in-glreany waler uge on a pacticular wiker body
st be nrade on a case-by-case basis by e depariment, In moking its determination of uses to ba
protecied and maintained, the départment shall ¢consider designated vaes for that water body ond:

(#) Aquatic, estuarine and imncing life present in Uhe water body;

(b Wildlifiz éhat ulilize the wats body,

fe) Habitat, inchiding signiflcant wethinds, within g water Tody supporting existing populntions
of wildll or agualic, estaring or markue Life, or plant s ol is mointained by The water
body,

() Tha usa of 1he waler hody for vecrealion in or on the waler, fishing, water supply, or
vonunereial icivity thal depends directly on the proservatlon of mn exisiing level of waler
gquality. Use of the water body to receive or mansport waste water discharges s not considered
an exlsting use for parposes of this anfidegradarion policy; and

(&) Any other evidence thaf, for divislons (a), (b) and (¢), demansitales thelr ecologleal
sipnificgnes beeanss of their mle or importance I the faneifoning of the geosystem or lheir
ravity and, For divislon (dY, demonssteates its historical or social significance.

{1-A) The depariment may only issus a waste discharge licenss pursupnl to seeiion 414-A, o7
approve o waler quality certification pursmant to the Uhited States Clean Water Acl, Seclion 401,
Public Law 92-500, as amended, when Ihe department finds thal:

(i} The existing in-stream use involves uge of e water body by a papulation of plant lifs,
wildlife, or aquetic, s3iuaring ar marue lifs, or a3 nqualic, esfuarine, nurrine, wildlite, or
plant habiiat, and the applicant has demonsitated that the proposed aclivity weeld not wve a
slgnificont impact on e cxisling use. For parposs of this divislon, slgnificant impact means:

{i) Impaiving ihe viability of the existing population, including aignifican! impaionent
to growlh ond reproduction or an alteration af the habitat which impairs viability of the
existing popnintion; ox

{1) The existing In-stoemn vse involves use of the waler body for recrealion in or on the wetsr,
fizhing, water supply or commersial enlerprises that depend direcily on the preservation of an
axigting level of water quality and the applicont bos demsonstrated 1hat the proposed avitvity
wanld not rezult in significant degradation of the existing use.

The dapartment shall detcrmine what consiliutes a population of a particnlir speeics based npon the
degree of geogaaphic ind repraductive isalation from oher individuais of the same species.

If Ihe depatment Fails to find that the conditions of Mris subparagraph are mef, water quality
certification, pursuant to (he Oniled States Clean Water Act, Sectfon 461, Publle Law 92-500, a3

amended, is denied,

{2) Where high quality weters of the State conslitule an vulsianding national iésonres, that water
quality muat be maintained and protected. For purposes of this paragraph, the Following watars

are considerad ontstanding national tesources: those waler bodiss in natienal mud stote parks and
witdlifes refirges; public rescrved lands; and those waler bodies classified a3 Class AA and 5A
waters pursuaak to section 463, subsection 1; seclioh 463-8, subseclion 1; and lizted wader seclions

467, 468 and 445,

(3) The deparimeni may ondy issue a dischargs leense puranant io section 414-A or approve water
quatity cenifiention pucsuant 1o the Federal Water Pollulion Conlrol Act, Seefion 401, Public Law
02500, ax amended, if the standerds of clagsificaton of the water body aud the requivements of
ihis paragroph are mei. The depurbment may issoe a dischurge Heenee or approve waler quolity
cenifigation for a project affccting 4 water body i which Lhe standards of classification aré not mst
i ihe profect does not cause or conlribuie ta the Fulire of the water Sody Lo meat the standards of

clagsification.

|7
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{4) When the actual qualiry of sty classificd water exceeds the minizunn zlandards of the noxt
highest classification, that higher waler guality must be matatolned and protected, The bomed shall
recammend to the Leglslanire that that water e reclossified in the next higher classificaton.

(5) The deparmant may only issue a dischargs license pursnant to seclion 414-A or approve water
quakity cenification pursuant 1o ihe United States Clean Water Act, Seclion 41, Public Lew
42.500, as amended, which wauld resull in tovwering the sxisting quality of any water body after
mieking a fnding, following opportunity for public paricipstion, tat the selion iz necassary 1o
achiove imporant econamis or social benaflis (o the Stare sod when the aclion is in conformance
will subprraeraph {3). That finding must be made foltowing procedures eslablished by mle of the
board. (2991, o, 66, Pt. B, 51 {AMDN.]

G, [1289, @, 442, §5 (Rr}.]

H. A Wydroposer project, 98 defined by secion 632, constructed alter the effective date of this paragmph
niny cause some changs to the habitat sud aquatio lifs of the project's impovndment and the. wilers
imimedintely downsteeam of gnd mezsumbly affectsd by the project, so long as Ihe habitat and aquatie
lifs ceiteria of thosp waters' classificalion under seations 463, 465-A, 467, and 463 arc met, Thia
paragraph dees nol constihnte auy changs in the criterka for hobitat and aquarle lifs under seclions 465
ond 465-A, [1993, <. 813, Pt. D, 51 (HEW) ]

I (1985, c. 312, 8t (NBEW), 7. 38, 8464, sub-84, § I {RP}.]

1, Par the purpose of ealeulating waste discharge dicense limits for loxie substances, the depadment way
tets any tnallocated assimiletive capacity that the depariment ko set aside for future growlh if the use
of thit woallecnted pssimilative capacity would avoid an exeecdince of applicable smnbient water quality
coiteria or g detarminalion by B deparlent of a xeasonabls poleniinl to exeesd appiicable ambient
siater quality crileria. [2011, o, 194, E3 {(MER).)

K. Unless olherwise required by an applicable efffuent limitalion guidelino adopted by the depariment,
anny limitations For metals in a waste discliarge license moy be expresved only as mass-baged Timits.
[2011, o. 194, E3 (WEW).]

[ 2011, o, 134, §3 (aMD} ]

5. Rulemaking, In secordance with 1he Maine Adminisieative Procadure Act, the Lioard shall
promulgate mies necessary to tmplement the water quality classification systern established by this article. Tn
promulgating rles, 1he boord shall soticit and consider, in addition to sny olher materials, infonnalion on tha
economic awud enefromuental impact of those niles.

Rules shall be promulgated by January 1, 1987, and a5 necessary thereadber, aud shell {nelnde, hut are ot
Yimited to, sampling and analytical meihods, protocols ond procedures for sotisfying lhe water gqnality criterls,
ineluding evaluniion of the impaci of any discharge on the residem biological commwnity,

Rutes adopted pursuan tu this subscetion ehall becone effeclive upon rdoption. Rules adopted pursuant

to Mhie siibsection shall be subminted to the joint standing coinmittes of the Legislators beving jurlsdiction
aver natoral resonrees Bor raview during the next sagular sezsion of ihe Legislatwre following adoption, This
commiltes may submiit legislalion it deens necessary to clavify lepislative intent regarding rules adopied
pursuant ko this subsection, Ifthe commities takes no aclion, the cules shall continwe in effiect,

{ 1985, ¢. 698, BL5 (HEW} .]

6, Implemencoflon of biclogleal water quality cylterda, The implementation of water quality ertterin
perlalning ta the profection of the resfdent biological com munity shatl be poveened by the provisions of ihis
subseellon.

A, Aty lime durlng Lhe kerm of 3 valid waatowater dlscharee icenss that waa jssued prior to (he

effective date of his arlicls, 1he bonrd may modley that licenss in accordance with seelion 241.D,
subgection 3 IF the discharger is nol in compliance witle the waler guality criterin pen arinzing tor the

8 |
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protection of ibe resident biological comimunity. When a discharge Jicense is modified under Lhis
subsection, the board shall ezlablizh & reasonable zehedule lo bring the discharge into compliance with
the watsr oquality eriterin peraining o ihe protection of e resident biologieal commvmity. {1991, <,
66, Pr. A, §13 (REPR); 1991, o, 66, PL. A, 543 [AFF).)

B. When a discharge license is issued after the effective dats of this article ond before the cifective da
of the rules adopied pussuant to subseelion 5, the deparosont shall establish 3 reasonable schednle to
bring the discharge inio compliance with the water quality eriferia perfaining to the protection of the
reeldent blologleal commmnly, [198%, c. 890, Pt. A, %40 {AFF); 1939, c. 831,
Pt. B, 553 (AMD}.]

C, A dischorgor seoking 4 now dizehorgs license following the effective date of the mles adopted nnder
subsgclion 5 shall comply with the water quality criterda of thls artlele. [1985, <. 38, 815
{HERY . ]

[ 1991, c. 66, Pt. A, 513 (AMD); 1991, c. &6, PL. A, 543 (3FF) |

7. Intevdeparimental coordinalion. The commizsionsr, the Comnnizsioner of Marlne Resourees and
the Conmmissioner of Health and Homan Ssrvlecs shadl jolatly:

A, Wake available securate aind consistent information on 1he requirenents of this seciion, zeclion 411-4
pud section 414-A, subsecfion 1-B; ond [198%, <. 442, & {NEW).]

B. Cerbify wasteiwater treatroent and diaposel techtologiea which can be used to replace overbeard
discharges. (1289, <. 390, Po, A, 840 (AFPF); 1949, o, A0, BL, B, 60
(AMD] .1

{ 1982, o, BOQ, BPL, A, E40 (AFF); 1989, c. BSQ, Pt. B, 550 (AMD); 2003,
o, a8, P, B, E7 (REV) .)

%. Development of group systems, Subject b (he provisions of sectlon A14-A, subsection 1-B, the
commisslongr shall coordinate the development and Implementation of wastewater ieainent and dizposal
syslems serving move lhan one residence or commercial estabHshment when individuol replaceraenl systeins

are ant frasible,

[ 2489, . &90, Pb, A, 840 [AFF); 1288, o, 820, Pt, B, £50 (AMD) .]
9. Gxistlng hydopower lmponwndimends managed as great ponds; hnbliat and aguatle Hie exlierla,
[ 2605, ¢. 159, §1 (RP) .}

9-A. Exlsting hydropower inpoundments manoged as great pands; habitat and aguatle Wle
culterin, The following provigions povern kabilat and agquatie life eriterdrn for existing hydropower
inpoundments managed a5 grenl ponds.

A, For ihe pnrposes of waler quality cetification under the Fedarnl Winter Pollution Conteol Act, Public

Lavw 52-500, Secilon 40, as smended, and lieensing of modificalions under sechon 636, the hydeopower

nroject localed on the waler body refarsaced I seclion 467, subsection 7, patagraph C, swbparagrapl (1),

division {b-1), is deenred to haye met the habitat charackedstics and agualls life critecta ln (he exisling

impoundment {6
{1} Tha project iz In existence on June 30, 1952,
{2} The project creates an impoundiment that remaing classified under secllon 465-A after June 30,
1992,

(3) The project creates an lmpoundment thae (s subject to warer level flucations that have an
effect on the habital and aqualic life in the littorat zone so that the habidtal and aquatle Ufe differ

gigaificanlly from that found in an vaimpowsded grent pond; mnd

— . E
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{4) The exizling impounded waters are sble to zupport wll species of Gzl indigenons 1o these waters
and the strueture wnd funetion of 1he reeident binlogical comumunity i the inpaunded walers i3
mainlained. (2005, <. 159, §2 [NEA).]

B. Fu ilis punposss of weater quality eertification under the Fedezral Water Pallulion Control Act, Pubille
Law 92-500, Section 401, a5 amended, and Ueensing of modificatdons wader section 636, Ragped Lake,
locared in the Penobacor Biver, West Branch drainage, {5 deemed to have maf the habltat clwrecleralics
aud aguatic 1ife arlieria in the axdsting Imponndment if that habitat and aquatic ife salisfy the aquatic
life: critexin gontpined in section 453, subsection J, pargraph C, exeept that habitat and aquatic lifs in
the poitions of the water body effected by annual deawdowns of up to 20 feel may reflect the effects of
such drawdowas, based on a uss atlalnability analysiz conducled by the board putsnant o subseelion 2-
A, (2005, o, 159, 82 (HBER} )

. Tor the purposss of water quelity cerlifieation under the Federal Waler Pollution Conliol Ack, Public
Taw 92-300, Zeciion 401, as amynded, and Heensing of modificationz under seclion 536, Seboomaook
Luke, located in the Penobscos River, Wesl Bronch dreinnge, is deened to have met the habitat
characlerisiics end aguatie iife criteria in (he existing impowndment I€1hat habit and aqualic life satisfy
the aquatic life critesin contained in seclioe 4635, subsection 4, parsgroph C, axeept that habita and
Aquatic Kz in the portlons of e water body sffected by oanval drwdowns of wp ko 17 feet may reflect
the effects of such drawdowns, bazed ou a uze allalsability analysiz conducted by the board pursunm to
fubscelion 2-A. {2005, «. 159, 52 (HEW).) '

0, Ouher than rhowe described in poagraphs A, B and C, all npdropower projects with iinpoundmen(s in
exigtonce on June 30, 1992 that remain classified under section 465-A after June 30, 1992 and tat do
nok aioin the habilat snd aqualic life crileria of that section must, ol a minimun, salisty the aqualic iR
crilesit conllained in seclion 465, subseelion 4, pavapraph C, {2005, <. 15%, §2 (HERW).]

B When the aonml water quality of the impounded waterx altaing sy more siingent chavacteristic ar
stiterin of those waters' classification under section 463-A, that wabee qualily nst be mintained and
prolected, [2005, o. 158, 82 (HEH]).]

[ 2005, c. 159, §2 (NBH) .)

10. Exlsitng Lydvapaer inpoundments managed under rlvering classlMeatlons; habitat and
ngquatie Lfe exlierln. For lhe purpozses of weler quality certification noder ihe Pederal Water Pollution
Cantrol Acl, Public Law 02-300, section 401, oz amended, and ths lisensing of modificaiiona under section
636, hydropowar proiecis in existence on ihe effsctive dote of 1his subsection, We impoundments of which are
elassilicd under section 463, are subject to the provisions of this subsection i recognition of sonme changes o
aauatic life and habitar thai have oecwmed due fo the axisiing Dnpoundmenls of 1hese projects,

A, Bxcept a5 provided in patagraphs B and D, the habitst characteristics and aguafic lifi eotena of

Classes A ad B ace deaned (o be met in the existing inipoundments classified A or B of lhoge projects

it:

{1} The impounded wators achleve the aquatle [ife criteria of seclion 463, subseclion 4, paragraph
C. [1991, <. #13, PL. B, 51 (HER).)
B. The habiiat chetacterizlics and aquatic fife critods of Classes A and B ave not deemed 1o be not in the
existing Imponndments of Ghose prafects referred (o in paragraph A T

(1) Peasonable changes can be implesaenied thaf do nel sipaificantly sifect existing encrgy
generalion capahility; and

(2) Those changes would cemll in fprovement in e habifal ard aquelle Kf of the impovunded
waters, ’

If Ihe condilions deseribed in subpacagraphs (0 and (23 ocenr, lhose changes aust be implemnsnted and
the rasulting improvemeny in habltat and aquatic Hfs mazt be sehieved and maintained, [1291, &,

B13, 9L, B, §1 (HEW).]

10 |
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C. TE the condifions deserbed in pavagraph B, subparagraplis (1) and (2] oecur at a project in existence
on the offeclive date of this subseclion, the impovndment of whicl is classified C, the changas described
in paragrmph B, subparagraphs (1) and {2) must be imulenremed and the resylting improvemen| in habilat
and aguarie lile mvst be achieved and maintoined, [15%1, <. 813, Pt. B, 51 (HEW).]

3. When the actval water quality of warera affected by this subseclion arfaing any more siongent
characteriatic or eriterin of toga walees' elasaification wnder secllons 465, 467 and 468, thal waler
quality must be rogintained and pratecied. [1%21, <, 813, -Pt, B, 51 [HEH) ]

[ 1991, <. 013, PE. B, 51 (WEW) .]

11, Divynsireni sivetelies alfectzd by exlsting hydropower peajects, Hydropower profects in
exishence on the effective dale of this snbsection Mhat are loested o woler bodies referenced in seption
467, subseetion 4, paragraph A, subpacographe (1) and (7}, and section 467, subscetion 12, parageapl A,
subparagraphs (7) and (3] are subject ta e proyisions of this subsection,

For the purpeses of waler qualily cerlification of hydropower prajecls under the Fedeml Water Pollution
Coalral Act, Pabdic Law 92-500, Seclion 401, a5 amended, and licensing of modifications o theep
hydropower projecls uder section 636, the habitat characleriatics and aguatic 1ife eriterfa of Class A are
deemed o b maf in the wakers Tmmedately downstream of and meagnrably affecled by the projects Heted In
Ihis subsection if e witeria conlained in section 465, sabsection 4, paragraph C are mef,

[ 1993, . 1, 51i4 (COR) .]

12, Dlsehnrges from eevéndn, fish hatelor|cs, Anwnlicensed dischargs from a fish haichory 1y
congldered, and contliues (o ba cansidered alier it is lieensed puranant to section 4 13, the same a3 a discharge
licensed priar bo fanuacy 1, 1986 for the pirpases of swbseciion 4, peragraph A, snbpavageaph (L3 section
463, subseclion 2, parageaph C; and seclion 4635-A, subseclion 1, pavagraph C if the following conditions are
it

A, The dischergo was Iy axistence prioy (0 Janvary |, 1936; [1928, c. P20, 51 mEW} N
B. The fish haichery is Beensed 1o cublivate Gish by the Department of Inland Fisheries and Wildlifs on
the effeclive date of (hiz subsection; snd (1993, <. 720, §1 (NEW).)

C, An application from (he hatehery for a waste dischmge Heenas s gecepted az complete for processing
by the Depariment of Environmental Protection within 90 days of notificriion that 1 waste disehangs
license iz required pursant to seclion d13. {1999, o, 720, §1 (HEW).)

The Drapactment of Eavlrgnmentsl Fratection shall notify a feh hatchery with an mnlieensed discharge thai
a waste dischorge license is required pucsuant to seclion 413 within 90 days of the eifeclive date of (his
subsection or syithin 90 digs of finding the walicensed discharge, .

[ 1998, o, 720, 51 (MEW} .)

13, Measuromont of dlssolved oxygen in rlverlne Impoundments, Complisnce with dissolved oxygen
crllorla i exigting thverine Imponadmeniz mvst be measred ag follows.

A, Compllonce with dissolved oxyzen criterin may not be mensured within (1,5 meters of fha bollom of
existing fverine jmpoundiments.  [26003, o, 287, 81 {NEH).]
B Where mixing 1& inlibited due to thennal steatiffcation in an existing riverine dinpotndoment,
complienes with numetic dissolved oxygen criterdn may not be meazured below the higher of:

{ [Y The point of thenmal stratificafion whon such swallfiealion acewrs; or

{2) The point proposed by (ls depattment as an aliemslive depth [or & specific riverine
hnpovndment based on all factors inclnded in sectlon 468, sobsechion 11-A and for which q wse

altainability analysiz iz conducted if vequired by the United Stakes Bnvioomuenial Profeclion
A pEngy.

[ 11
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Tor purposes of fiis preagraph, "lhemial slratificalion” means g chanpge of tenperare of at leasl ong
degree Celaios per meter of depil, caueing water below this point In an impoundenant te beeoms isolaled
and ot mix with water above thiz polnt In Ihe ingoyndment, [2002, . 257, &1 (NEW) )

C. Where mixing iz inhibited doe to narwal topograplieal faabures in an existiog rivering {mpoundment,
compllamcs swith numeric dissolved cxygen crilerin moy not be jaeasnred within that portion of the
mpgundment (het 75 wpographically isolaled. Such nairal topographic feakires may inchide, bal not be
livaited to, natiral desp holes or river bollom sille. [2003, o, 257, 51 (W99, )

Mohwithsiauding the provislons of ihis subsection, dissolved oxygen coneenteations 1n exiating dverlng
ionporid nwents yawzt ba sufficient o support existing sud desipnated wses of Mipse waters, For purposes of this
smbseetion, "oxisting rivering impoundineniz" means ofl impowadments of vivers and strenins in existence a8
af Javmmary 1, 2001 ond nol otherwiee classifled ag GPA.

[ 2003, o. 257, 81 (WEW)] .l
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ENVIRON ' | -' 4

Aprli 25, 2011

The Henorahle Thomas B. Saviello

The Honorable James M. Hamper
Co-Chalrs

Jolnt Standing Committee on Environment-
and Natural Résources

State of Maine Lealslalure

Cross Sfate Offlce Bullding, Room 216
Augusta ME (4333

Re: LD 515 - Numeric Amblent Water Quallly Criteria inorganic Arsente

Dear Senator Saviello and Representative Hamper:

My nama ls Rosalind Schaof. | am a board-cerlified toxlcologlst and a Principal at ENVIRON
Intermationa! Corporation, This letter s submitaed In support of the revisions 1o the Maine
Arnblent Watar Quallty Cilteria (AWQC) for Inorganle arsanic proposed in LD 516. Since the
early 1980s my rescarch has focused on characterizing sources of exposurs to arsenle,
including environmental saurces and arsenle naturally prezaent in food and drinking water. Since
the early 2000s, 1 have been sludylng the eclenilflc bases for the U8, Environmental Protection
Agency (USEPA) arsenlec AWQG, specifically the forms of areenlc found in seafood and the
influshce that arsenls concentrations in walar might have on arsenlo concentratlons in fish and
shellfish. Durlng the past two years | have made fwo presentations (durlng June 2008 and
March 2011) on these lasues at mealings altended by rembers of lhe Malhe Dapartment of
Environmental Frotection (Mafne DEF) and the USEPA,

Inorganic arsanle Is naturally present throughout our snvironment. In areas of the world where
wery hlgh concentralions are found In drinking water arsenlc has been shown to cause
increases in some cancers; however, no increasad risk has been obsarvad for the hormal range
of arsenls In food and waler i the Unlted States. Nevertheless, the USEPA regulates arsenic
as though risks were prasent at low levels. Malne's currant AWQC of 0.012 ugfL for water plus
fish and 0.028 ug/L for fish only are sven lower than the USEPA AWQC. The USEFA
methodology for derlving AWQC allows AWQC to ba based on Incremental rlsks ranging from
107 {l.e,, one-in-ane-mllllon} to 10 {i.e., ene-in-ten-thousand). The proposed leglslalion
Increases the Incremental rsk level from 10 to 10", an Incremental risk level that will be
acceptabla to USEPA. Na other aspecls of the AWQC will be changed.

For saveral reasons, the propoased change In tha risk {svel for the arsenle AWQC will not result

In any Increase In health risks to Malne resldents. The primary reagon [s that the najural arsanle -
concentrations in surface waters In Malne are similar o the concertrations of tha proposad
AWQC. There are no Incremental human health bensfits of ragulating arsenic discharges lo
levels below the proposed crlleria because naturally occurring background lavels are In this
range. As long as nalural lsvels are not belng hereased people wili not have increased

axposlre lo argenle, and therefora, will not have increased rsk.

Bevaral other faﬁtnm support the proposad increase In the arsenle AWQC, |t fs the Intention of
the USEFA that the AWQC apply only to inorgantc arsanle, Mast arsenls In surface watar [s In

BOE Flrsl Avanue, SuMe 300, Sealle, Vidh @6104 v anvrancorp.com

Tel: +1 2063364660  Faw: +1 2062381081
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the inorganic form, but in fish most arsenic is in the form of organic eompounds that are much
less toxlc than Inorganic arsenle. On average In frashwaler fish, only 10% of the arsenlc 1s
Inorganic, while In marine and esluarine fish, only 2% ls inorganic. Furthenmare, small changeas
In arsenlo concanirations In surface water do not appear to cause changes In the arzenic
concenlrations In fish, These factors suggest that arsenlc AWQC should be based only on
waler consumption and not on fish consumplion. Conslstent with 1hls concluslon, 23 states and
teriltorles have recaived approval to use the arsenic dinking waler standard of 10 ugfL as thelr
AWQC. More than 5 states and terrliories have even higher AWQC. A numbar of slates apply
the arsenlc AWQG for protecilon of human haallh only to fresh water, and not to marine walers

{whlch are not polable}.

In eonclusion, the propased arsenlc criteria In LD 516 are proteclive of human haalth and ara
mora stringent than whal most other states are dolng. The crltera are al9o conslstant wilh
USEPA methedolagles and guldelines for teveloping human haalth orlterla, and wlll not lead to
Incraased exposure to arsenle for Malne resldenls. Based on ihese findings, | wge this
commillee to aceapt the recommendations made by (ha Deparlment of Environmental

Profeclion and revise the arsenlc AWQC as proposed.

; m%{/

Rosalind A. Schoof, PhD, DABT, Fellow ATS
Princlpal

Sincerely,

oo Members of the Jelnt Standing Commilttea on
Environment and Nalural Resources

G065 Flesl Ayarule, Sulla 300, Saally, Wa 20104 v BTN Can

Tel +1 208.236.9650  Fax: +7 206.338.1864
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Arsenic Bioaccumulatfon in Freshwater Fishes
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Research Institute, Palo Alvo, Callfornia, [F5A: *Bleciric Power Research Instoots,

Washington, D, TIEA

ABSTRACT i

The avsenic ambient water quaiitj- criterion (AWQC) for pratection of human
health via ingestion of aquatic organisms is currently 0.14 pg/L. This AWQC Is de-
rived using a hioconcen lration facior (BCF) of 44, which is a consumptionweighred
average hased on two data points for oysiers and fish that was proposed by the U.S.
Trvironmental Proteciion Agency in 1980 for broad applicaton to freshwater and
marine enviconments. This BCF is based on the assumption that bioaccumuiation
s a simple linear fancilon of the exposure concentratlon. Tn the nearly quarier of
4 centary since this BCE was promulgated, there have heen addidlons to the avsenic
boaccurmulation database and a broader scientific undexstanding of bivaccumu-
lnton mechanisms znd how they can be applied to esimating lssue concentra-
tons in aquatle organisms, From this database, we idenilfied 12 swdies of arsenie
bicaccomulatdon in freshwater Ashes in erder to explore differences o laboratary-
generated BCFs and field-generated bicacrumulation factors {BAFs} and to assess
thelr relationship to amsenic concentrations inwaicr Our analysls Indicates that ar
serde concentrations in tisane and arsenic BAF: may be power fonctions of avseni¢
concentration in water, A power function indicates that che higheat BCF values may
neenr at low backgronnd levels and may decrease as environmental concenivations
ncrease Zbove the amblent range,

Key Words:  arsenle, blozccurmmlation, ambient water goality erlterls, fish
congumption,

INTRODUCTION

The ambient water quality criteria (AWQEC) for awenic for protection of hu-
man health are currently 0,14 ag/L for ingestlon of fish alone and 0.018 pe/L
for ingestion of fish and water. These values are ator below background concentea-
tiens for arsende In fresh, estuarine, or marine water. Congequently, there is current
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Variation of Toial and Speciated Arsenic in Commonly
.Consumed Fish and Seafood

. A. Schoof! and J. W. Yager"
Yntegral Consulting Inc., Mercer Istand, WA, USA; ®Electric Power Research

[nstitaie, Palo Alto, CA, USA

ABSTRAGT . .

This article compiles available data and presenis an approach for predicting
human atakes of inorganic arsenic (As), monomethylarsonic acid (MMA), and.
dimethylarsinic acld (DMA) from yaarine, estuaring, and freshwater seafood when
only total arsenic (As,,) concentrations are reported. Twenty studles provided data
on toial avsenic (Ase ) and As. Mean Ag concentrations were approximately 10 to
20 ng/g wet weight {(vw) in freshwater, anadromons, and marine fish, whereas crag-
maceans and mollnscs had mean Ag concentrations of 40 to B0 ng/g ww, Thirteen
studies provided data for MMA and DMA, MMA was scldomn detected, whereas DA
averaged 10 ng/g ww in freshwater fish, and 45 to 85 ng/g ww In anadromons fish,
miarine fish, crustaceans, and moluscs, There was litlle correlation hetween Asq
concentrations aad As, concenirations; however, when only As,, data are, available
toy mesess heath risks from arenic in seafoad, these daka could support congservakive,
npper ent estimates of the percent of As,, likely to be As,. For marine and estuarine
fish, and crustaceans and moluscs 2-3% of As,, was As; at the 75th percengile of
the dataset. For Freshwater fish As was 10%, of As,, at the T5ih percentile. Duc o
the nonlinearity and low carcinogenic potency of DMA, the reporied DA concen-
watlons shonld nret contribute substantially to petential health risks from arsenic in

seafond.
KeyWords:  inorganic arsenic, dimethylasinic acid, monomethylarsenic acid, am-
bient water quality criterta, fish consumption, seafood arsenic.

INTRODUGCTTON

Tota) arsenic concentratons have historically been used ta estimate arsemic iniake
from fish and seafood; hewever, it has long been kaown that the majority of arsenic
in marine arganisms is in relatively nontoxic formns such as arsencbataine. Thus, patal
arsenic concentrations in fish are not aceusate predictors of the intake of other forms
of arsenic. More recent-studies have reported total and speclaied forms of arsenic,
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Rosalind A. Schoof, PhD, DABT

Principal

Sectls, Warhington
+1 204.326.1653

rschus[@emdrancorp.com

Rasalind hos mote than 25 yeors of expeiaace a ossassing hunran heallh effects and expasures
o chemtool substoncas. She has eanducted numverous site sk ossassments uwder CERCLA, RCRA
and siote laws. Rosellad 1s on Imemationallywecogalzed sxpar on evoluslion of sxposmes lo asente
and metals. She has directed raseetch an the bioovallabilily of malals from sail and disiory
exposites o orsentc and melols, Rasalind has ssrved on sumercus peer revisw panals lor US
agencies, Canodlan mintsities and alher enfiles, and hos been o meinber of thres Pallang!
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" Verso Paper Carp,
Androscogaln M

};_-:_ . PO Box 20
Jay, ME 042393
VERSO.
Kepneth Gallant

Environmantal Servlces

T 207 697 1633
F 207 897 [783

WNATWETSOER BF.COmMm
Aprlt 26, 2011

The Honorable Thomas B. Saviella

The Honorable James Hampetr

Co Chalrs

Jolnt Standing Commilttes on Environment
And Natura] Resourcas

State of Malne Lealslature

Cross State Offlce Bullding, Rcmm 216
Augusta, Maine 04333

RE: LD 51% - Ap Act To Reylew State Water Quality Standards

Daar Senator Savleflo and Representative Hamper:

I am submltting these comments on behalf of both of Verso®s Malne Mills In Jay and In
Bucksport, We are submitting this letter In support of revisions to Malnes Ambfent Waber
Quallty Criterla for Inorganic arsentc as proposed in LD 515. Verso Is partlcularly Interested
In the setting of a new freshwater and saltwater criterla for arsenic based on a risk level of
10 resultlng tn & water quality criterla of 1.2 pEb (parts per billion) and 2.8 ppb
raspectively. This as opposed to the current 107 risk factor, resulting In a frash water
quallty criterla of 0,012 ppb, Verso Is also In support of revlsing sectlon 420 to allow the
reductlon of mercury sampling to once per year and the clarification that metals limits shall
ke expressed only a3 mass-basad limlts, Lastly Verso supports the provision In LD 515 that
allows the Depariment to utlllze any allocation set aslde for future growth If the use of thak
allocatlon would avold a reasonable potential Ainding or an exceedance of applicable amblent

water guallty standards.

As stated above, Malne's current fresh water quallty criterla (WQC) for inorganic arsenic 1s
0.012 ugfl. There are bwenty-nine states with inorganic arsenlc WQC ranglng from 5 ppb o
24 ppb with @ majorty of States at 10 ppb — 833 bmes greater than the State of Malne.

A WQC criterla based on a sk fackor of 10™ |s based on sound selence and rematns
protective of the environment, while allowlng dischargers, wha In reallty have no control of
the discharge of arsenic, o rematn In compllance. Arsenlc is naturally pccurfng and Is
found In khe bedrock of Malne, as a result It occurs fn Maine's surface and groundwaters.,
Arsenic 15 also found In many of the raw makertals utllized I the papermaking process such
as wood flber, clays and fillers, Dlschargets have lItfle or na control of the amount of
arsenic found In thelr effluent, thare 15 little or no predictabliity In what any particular test
result might bea, nor (s there any practlcahle treatment technology to employ to reduce the

discharge of arserlc,

Yersa siimple.”
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If the Malne DEP comtinues the process of placing arsenic imits in licenses based on 1078 rlsk
factors, Industrlal and municipal facllitles that have never been In non-compllanca hefore
wiil be found to be out of compllance with little or no effective means o meat compllance,

Current levels of arsenic found In many of Malne’s public and private drinking water supplles
would exceed the amblent water quallty limits proposed In LD 515 based on the 107 risk
factor and a resulting water quallty criterla of 1.2 ppb, Put slimply, the proposed water
guallty criterla In LD 515 |5 st far more stringent than Malne’s drinklng water standards for

the protection of human health.

Passing LD 515 as propasad will not result th an theresse In arsenle discharged and 1t will
not have a negative Impact on the environment, The sclence shows that LD 515 will be
protective of aguatlc and human IIfe and will not neadlessly put many Industrial and
municlpal dischargers In an out of compllance sltuatlon with little or no means of control,

Yerso urges the committes to vote this leglslation as ought to pass.
Respectfully submiteed,

Kennekh Gallant
Manager, Environment

CcCi

K. Aldrldge
C. Budrick
M, Connor
V. Gammon
C. Jackson
W, McDonzld
W, Taylor

R. Whita
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CrFfice of fhe Chief and Cosnell

Kivk B. Franeis
Chief

Penobscot Mation
12 Wabanaki Way
Connomity Building
Indian Istand, Maine 04463

Bill Thompson
(207) 827-7176

Vice-Chief

‘Wayne T, hMitchel]
Representarive

EAX (207) 827-6042

“AN ACT TO REVIEW STATE WATER QAULITY STANDARDS”
COMMITTEE ON ENVIRONMENT AND NATURAYL RESOURCES
APRIT, 26, 2011

MIL SENATE CHAIR, "SAVAIRLLO, HOUSE. CO-CHAIR, HAMPER
DISTINGUISHED MEMBERS OI' THE: COMMITTEE, MY NAME IS WAYNE
T, MITCHELY. AND I AM THE REFRESENTATIVE TO THU LEGISLATURE
I'OR THE PENOBSCOT NATION. I COME BEFORE YOU TODAY TO
DISCUSS THY BILL BEFORE YOU LD-515 AND TO ENLIGHTEN ¥YOU AS TO
THE CONCERNS AND CONSEQUENCES THIS BILL HAS FOR THE
PENOBSCOT NATION AND HER PEOPLE. :
ALTHOUGH THIS IS A CONCEFT DRAFT BILL AND THE PARAMETERS
WILL BL WORKED OUT IN THIS FUBLIC HEARING AND WORK SESSION
WIE HAVE CONCERNS ABOUT RELAXTNG THL AMBIENT SURFACE
WATER QUALITY CRITERIA FOR ARSENIC, IT IS MY UNDERSTANDING
THAT THERE AR CERTAIN DISCHARGERS O EFFLUENT INTO OUR
RIVERINE SYSTEMS WHO AR STRUGGLING TO MELET THE CURRENT
STANDARDS. THE DILEMMA IS THAT SOME WASTEWATER TREATMENT
PLANTS HAVE SOURCE WATER WITH ARSENIC LEYELS THAT EXCEED
THE SURFACE WATER CRITERIA, I AM IN NO WAY AN EXPERT IN THIES
AREA NOR DO I PRETEND TO BE, HOWEVER, IT SEEMS TO ME THAT
WHEN WE ARE TALKING ABOUT HUMAN HEALTH AND THE RISKS
POSED BY ADJUSTING OR RELAXING THE CRITERIA ONLY ADDS TO
THE PROBABLLE HCALTH EFFECTS ON OUR PLOPLE. HUMAN HEALTH
CRITERIA FOR SURFACE WATER CANNOT BE BASED SOLEY ON HUMAN
CONSUMPTION OF DRINKING WATER AS THE PATHWAY FOR
ENTERING THE HUMAN BODY, EATING ACQUATIC ORGANISMS SUCH
AS FISH IS ANOTHER PATH THAT BIOACCUMULATE ARSENIC, AS SUCH
TO LOWER THIE STANDARD OR RELAX IT TO WHAT IS BEING PROFPOSED
WOULD CHANGE THE ACCEPTABLE CANCER RISKS LEVEL
PROTECITON FROM I IN A MILLION TO 1 IN 10,000, I8 THAT TRULY
WHAT THIS STATE WANTS TO DO TO I'TS CITIZENS?

WE ARL OPPOSED TO THIS BILI. AND ANY RELAXATION OF THE
ARSENIC STANDARDS BECAUSE THERE IS INSUFFICIENT INFORMATION
FOR THE PEOPLE AFFECTED BY THIS BILL: FOR OPEN AND THOROUGH

VETTING.
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SECONDLY, THIL BILL IS TUNNECESSARY DEPARTMENT RULE 069
CHAYTERS 584 “SYRFACE WATER QUALITY CRITERIA FOR TOXIC
POLLUTANTS ALRADY TROVIDES THE PFROCESS FOR ALTERNATIVE
STATLWIDE SPECIFIC CRITERIA. LD 515 AFPEARS ON ITS FACE TO BE
AN ATTEMPT TO CIRCUMVENT THE RULEMAKING AND PUBLIC
PARTICIPATION PROCESS ALREADY ESTABLISHED, CHAPTER 3§84
STATES THAT ALTERNATIVE STATEWIDE CRITERIA”,,, .MUST BL AS
PROTECTIVE AS LPA'S WATER QUALITY CRITERIA, SUCH CRITERIA
MUST ALSO BE PROTECTIVE OF THEL MOST SENSITIVE DESIGNATED
AND DXSISTING USES OF THE WATER BODY,INCLUDING, BUT NOT
LIMITED TO, HABITAT FOR FISH AND OTHER ACQUATIC LIFE, HUMAN
CONSUMPTION OF FISH AND DRINKING WATER SUPPLY ATTER
TREATMENT*

RELAXING THEACCEPTABLE CANCER RISK FACTOR OR OTHERWISE
RELAXING THE HUMAN HEALTH SURFACLE WATER CRITERIA FOR
ARSNEIC VIOLATES THE PENOBSCOT NATIONS SUSTENANCE FISHING
RIGHTS AND THREATENS THE OVERALL HEALTH OIF TRIBAL IEOPLE,
BECAUSE TRIBAL PEOPLE CONSUME SIGNIFICANTLY MORE FISH AND
ACQUATIC ORGANISMS THAN THE GENERAL PUBLIC OR SPORES
PUBLIC, WEAKING THE ARSENIC CRITERIA WOULD FUT PENOBSCOT
PEOPLE AT AN UNACCEFTABLL AND MUCH HIGHER RISK, FOR
EXAMPLE, AT MODERATE LEVEL FISH CONSUMPTION RATES OF
286g/DAY DOCUMENTED IN THE “WABANAKT TRADITIONAL CULTURAL
LIFEWAYSEXPOSURESCENARIO(hitp://www.epa,poyine/govi/iribes/pdfs/DICT
A.pdfy RELAXING THE ARSENIC CRITERIA TO THE LEVEL PROPOSED
WOULD EXCEE 1X10 TQ THE NEGATIVE 4 CANCER RISK FOR TRIBAL
MEMBERS, EPA'S AMBIENT WATER QUALITY METHODS RECOMMENDS
USING 1XI0TO THE NEGATIVE 6 AS AN APPROFRIATE CANCER RISK

. TOR THE GENERAL POPULATION AND INDOCATES® IN CASES WHERLE
FISH CONSUMPTION AMONG HIGHLY EXPOSED POPULATION GROUFS
IS OF A MAGNITUDE 1X10 TO THE NEGATIVE 4 RISK LEVEL WOULD B
EXCEEDED, A MORL PROTECTIVE RISK LEVEYL SHOULD BE CHOSEN”
(EPA METHODOLOGY FOR DERIVING AMBIENT WATER QUALITY
CITERILIA FOR PROTECTION OF HUMAN HEALTH, 2¢00),

THANK YOU FOR LISTENING TO MY TESTIMONY AND I ASK THAT YOU
NOT LOWER THE SURFACE WATER STANDARDS ANY FURTHER.
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STATE OF MATME

DEPARTMENT OF ENVIRONMENTAL PROTECTION .

CHMISIDNET
(s}

PAUL B. LEPAGE ' BARRYL H. DROWH
TOVERKOR B * COLIME SRR

TESTIMONY OF |
DARRYL BROWN, COMMISSIONER
MAINE DEPARTMENT OF ENVIRONMENTAL PROTECTION

SPEAKING IN SUPPORT OF L.D. 515

AN ACT TO REVIEW STATE WATER QUALITY STANDARDS
SPONSORLED BY REPRESENTATIVE THOMAS SAVIELLO

BEFORE THE JOXNT STANDING COMMITTEE ON -
ENVIRONMENT AND NATURAL RESOURCLES

DATE OF HEARING: APRIL 24, 2011

Senator Saviello, Representative Hamper, and members of the conymitice, 1 e Darryl Brown,
Commigsioner of the Department of Buvironmental Protection, speaking in support of L.D. 515 An Aot
T Review State Water Quality Standards, Recently my staff and I have had the opportunity fo discuss
with inferested paties certain aspects of this concept bill and I appreciate the opportonity to work with |
fhem to flesh ont the details that we sée today in Senator Saviello's amendment fo the Bill,

Maine’s water qualily standards are an integral part of the Staie’s overall system to profect and
improve the waters of the Stais, In particular, Maine law and Deparfment regulation establish a
comprehensive system fo ensure that dischavges of toxie aubsiances are appropriately regulated.
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LD 515 - Testimony of Department of Environmental Protection
(April 26, 2011 Page 2 of 5)

Seetion 2 of this bill specifies that the Department shall ntilize a 10™ (1 in 10,000) risk level when
catoulating ambient water quality eriteria for inorganic arsenie. This change would modify the State's
ambient water quality criterion for inorganic sxeenic for the protection of human health for fresh waters
from 0.012 paris per billion {ppb) to 1.2 {ppb). It would also mudify the Btate’s water quality criterion
for inorgamic msenic for the protection of kuman health for marine waters from 0.028 (ppb) to 2.8
(ppb). This change wonld make the State’s ambiént water qualify triteria for inorganio arsehic ]lifl_[l
times less sivingent than it is now. While such a change may seem at first concetning, there are sMal
reagons why the f)cparnnem supports this change. This is a compleit issue with many aspects to it, so
in the interest of time I will limit the defails in my testimony and we will be able to provide a more in

depth disenssion af the woik session. However, some background information is warranted in my

testimony today.
BACKGROUMNG!

In 2005 the Depariment adopted the Environmental Protection Agency’s (EPAs) most recent human
health erileria for inorganic arsenic, Inovpanic arsenic s classified by EPA as a human cavcimoger.
The Department utilizes the human health inorganic arsenic wﬁtﬁr quality criferia when establishing
inorganic arsenic discharge lirnits in waste _disc]x#rgc permits, These discharge limits arve currently
established as a report-only limit (that is they are not enforceable) vatil snch time as the EPA appmvés

a test method for inorganic arsenic,

The inorganic arsenic criferia are derived from g formula fhaf considers a variety of faciors regarding
arsenic and a theoretically exposed person. The factors include a cancer potency factor, 3 cancer risk
level, a bioconcentration factor, an assumed body weight, and an assmned wefer and fish consumption

rate. Changing sny of these factors will change the final human health water quality criferia.

Some of these factors, such as body weight and water consumption rate, ae standard commonly
accepted factors for risk assessment, Otfher factors, such as the cancer potency factor and the
biccoteentration factor are based on the incrganie arsenic gnidance from BPA and are subject to
change as additional research is conducted. One factor, the fish consumption rale, is specific to Maine

and is based on the 97 percentile for Maine recreational anglers who report they consume freshwater
- P - ) .
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fish canglit in Maine lakes, sireams, ponds, and rivérs. This Maine based fish consumption rate of 32.4
erams per day is designed to protect the subpopulation of recreational anglers that freguently consume
sport-canght fish and is higher than the current national defanlt fish consumption rate of 6.5 grams per
ddy used by EPA for arssnic, The final factor, the cancer risk level, may, based on BPA guidance, be
adjusted within 2 normally accepted Tange as a matter of poliey in a risk management decision. This is

. what is proposed in Section 2 of the bill,

CHANGES ARE NECESSARY:
Why should the Yegislature consider such a change? Shortly after the adeption of the inorganic arsenic

criteria in 2005, the regnlated mmniunity began to voice concelnt regarding the technical ability to

meet inorganic arsenic waste discharge limits once they ae established as enforceable limits, A
review by the Department of aveilable arsenic freatment technologies reveals that there is little fo no
implementation of full scale wastewater treaiment technologies for arsenic, There is however data
aveilable on drinking water treatment fechnologles. Based on this data it appears that treating
wastewater effinent to meef curent arsenic discharge limits ig likely not technolbgically o fmﬁnciaII}r

feasihle:_.

1t is worth noting that the corrent drinking wafer standard for arsenic under federal and state
regalations is 10 ppb, or 833 times higher than the freshwater arnhient water criterlon currently
established in Depariment rule, The primacy difference between the drinking water standard and the
ambient criterdon is attributable to the diffevent approaches wsed under the Safe Drinking Water Act
and the Clean Water Act io establish standards. Ths dri.nk:ing water standard was established based on
a risk benefit approach that considered the available arsenic treaiment technology and ifs cost; the

ambient water quality criterion was not,

The current ambient water quality criterin were ostablished with an excess cancer risk level af 1in
1,000,000, The proposed criferia in LD 515 would be established using a cancer visk Jevel of 1 in
10,000. Determining what is an accoptable degree of risk afier considering all of the issues related to

the iﬁnrganic argenic criteria is an appmpﬁate policy decision for the legislature to make.
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It is worth noting that this issue is not upique to Maine. Ambient arsende criteria differ widely across
the country. Many states utilize the cuirent federal drinking water siandard of 10 ppb, Some use the
ﬁrior federal dvinking water standard of 50 ppb. Others have adopted the BEA ambient oriferia and
modified thera based on atate specific factors for fish consumption or an alternative cancer risk facior.

You should be aware that under the Clean Water Act a change in water quality criteria, such ay

proposed by this bill, would require appmvai by EPA in order for it to becoms effective, In order to

approve the revised criteria BEPA will require a demonsteation from the Department that sensitive

_ subpup'ulaﬁans in Meine are not expoged to a cancer risk greater than 1 in 10,000, The Department
believes that this demonsiration can be made given the State’s use of a highes fish consumption rate

than the national guidance, and provisions in the Departiment’s water foxics rale that allows fox site

specific criterfa to be developed for distinef sulpopulations that may consnme higher amounts of fish.

The Department believes that the propesed morganic arsenic criteria, while Jess slringent than the
current criteria, is still appropriately protective and addresses the very real issue of what is
technologically and ﬁnancdaliy achievable. You shoﬁld alzo note that a2 change in fhe current crilena
does not mean that we will see an increase in the amount of arsenic discharged or an increase i the

amonnt of arsenic that people are exposed to, We will most likely continue to experience the same

levels that we corrently see,

My last comment on the inorganic arsenie criteria is that this issue is directly related to another bill,
L.D, 510 An Adet o Exclude Shellfish Processing Facifities from Arsemic Wastewater Testing that was
heaxd at public heaving on March 93, T suggest that the woik sessions for these two bills be schecduled

back to back.

There are other aspects of this bill hat I will bilefly comment on now and provide additional detaile as

necded at the worlk seszion, .
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Section 1 provides the Departnent the ability to reduce mercury testing for discharges if there is at
fessl five yems of fest data, The Depariment has acquired a significant amount of mercury data since

1998 when testing was established and in many cases believes that less testing ls appropriate.

Section 3-wonld all:::-w the Department flexibility in fhe vse of any allocation set aside for futore
gmwth such as the waier (uality reserve spmlﬁﬂd in Department Reguiation Chapter 530, Surface
‘Water Toxics Conirol Program, when calcnlating d1achm:ge limits for toxics, The Department has
‘acquired a significant amount of experience in esiablishing toxics liraifs since Chaptar 530 was

promulgated in 2005 and believes thaf this additional flexibility is reasonable,

Section 4 specifies that permit limitations for metals be established only as mass based limits,
Department Regulation Chapter 530, Surface Water Toxics Control Program specifies fhat metal limits
must be established as both mass based and concentration based limits, The Depariment has acquired
a sipnificant amount of experience in establishing fﬂxics Timits slnee Chapier 530 was promulgated in
2005 and belisves that concentration based limits ate not necessary for the protection of water quality
ag toxivity is a fanction of the mess dischatged under critical condiians, In addition, it is recognized
that most treatment facilities are nof specifically designed for the removal of metals and thersfore
establishment of a concaniration based limit may not be appropriate, Therefore, the Department

helieves that this change iz reasonable.

I appreciate the opporiumity ko provide our comments and would be happy to answer auy questions ov

provide additional information.
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THLa
Janer T, Mulis Fa¥e —
ATTOANEY GENERAL A5 Conences T, Sie 300
PORTLAND, SEAHE 04 108
TeLs [207) BEEOG0
Tax [207) BR2AO25D
State of Mane A o S
TEL: (207) 626-8800 Owrice oF THE ATTORNEY (FENERAL B g
TTY USERS CALL KAINE AELAY 711 6 S7aTs Housy STaTion T 4065902
Auvcusta, pdaws 04333008 Vs [207) 4963200
January 9, 2013

Ann H, Williams

Senior Assistant Regional Counsel
U.5. EFA —Region |

5 Post Office Square — Suite 100
Boston, Massachuseits §2109-3212

Re:  Water Quality Legislation
Dear Atin:

I have beett asked by the MEDEP to review several amendiments to Maine statutes in
order to cetiify changes to Maine’s waler quality standards. As required by 40 CFR § 131.6(¢),
I certify that the following statutory amendients wers duly adopted pursuant to State law,

20112012 Legislatlve Session

o  PL 2011, c. 194 (LD 515), “An Act io Review State Water Quality Standards.” This law
became effective September 28, 2011.

‘The Attorney General joins in the request of MEDEP Commissioner Aho fhat EPA approve
the new and amended water quality standards unconditionally, and without distinction as 1o
Indian waiers, See Maine v, Johmson, 498 F.3d 37, 43 (1% Clr, 2007). To the extent EPA dogs
anything other than uncenditionally approve the enclosed standards as effective throvghout the
State, we also ask that EPA provide a specific explanaiion of the legal basis far the refusal to
grant that unconditional approval, To the extent it is EPA’s position that Maine's duly adopted
water qualily standards do not apply to waters within Indian Teritory, please explain BPA's
position as to what standards are currently spplicable to such waters. EPA’s failure to explain its
position on these issues in recent yeais has complicated the job of those responsible for
implementing the Clean Water Act in Maine, and the job of those responsible for complying wiih
it as well, It lhas generally created confusion where there should be none,

Pursuant to 40 CFR 131.21, we look forward to EPA’s teview and approval. If1can be
of further assistance, please do not hesilate to contaci me.

Sincerely,

Gerald I, Reid
Assistant Attorney General
Chief, Natural Resources Division
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Chapter 584 SurFiee Water Quallly Criterla for Toxle Pollutants

EUMMARY: This rule establishes ambient water quality eriterin for toxic
polintants In Lhe suiface waters of the State. The 1ule also sets forth procedures
that inay be uzed to delermine alternative siatewide crlteria or zite-specific
criteria adopied s part of a Licenzing procesding;

L Cyriterla and Appllenbllity, The ambicnt water quality cilterda established by Whis rule are
applicable o all surface waters of the State, These criteria nr¢ intended 1o prevent the occuimenee
of toxic pollutants in texic mmounts a3 probibited by hoth the US Cleas Water Act and State Law
and protect aquatic Life and human Lealth, Aguatic life eriteria are intended (o assure that [oxic
pollutanis are ol present in concentrations or mmonnts thal would cause acute and or chronic
adverse impacts on organisms in, on or wging the smface waters, Homan health criteriz ave
intended to assure that toxic pollutants dre nol present in concentralions or amounls Lhat would
cause adverse impact to persons who eat organisms or drinkowater taken fiom the surface waters.
In Ibe cage of mmacine waters the consumplion of water will nat be considered for application of
himan heolth eriteria,

2, Narratve Water Qualliy Criterla, Excepi as nafurably oceurs, surface walers must be free of
pollutants fo concentrations which tmpart toxicily and causc thoge waters o he unswitable for the

existing and designated nees of the water bady,
3, Mumerleal Water Qualley Crlteria

A, Statewide Criterin

(1) Statewids Critsrin for toxic pollulants with national waier criterie. Except a3 naturally
ocenr, levels of toxic pollutants in smface walers must nok exceed federal water qualily
criters #% catablizhed by USEPA, pursuani to Section 304{a) of the Clean Water Act, o
alteroalive criteria established below.

Stalewide criterin gre contained in Appendix A of this cole,

(1) Alternative Statewide Criteria. Altcimative stewide crlterin must be adopted throough
rulemaking. Alicmalive stalewide eviteria myst be hased on sound scientific rationale and
Be as protective as BPA’s water quality criteria. Such critevia muat also be protective of
Ihe most sensilive designated and exlsting vses of the water body, inclnding, bul not
limited to, habitat for fish and other aquatic life, lmman consumption of fish aud driaking
waser supply nfter trzatrent, A propasal for alternative statewide criterla must be
initfated in accordanes with petition for nidemaking provisions of the Siate f
Administrative Procedures Act, 3 M.R.5.A., Sectlon 2035, and include g thorough
Literature search of the propertles of the roxicaut, including but ot limited ta its toxicity,
carcinogenicliy, teratogenicity, mulagenicity, bioaccumulalionfbioconcentration, md
regolation by other staes or foreign countrles, Any such proposal must alzo take into
conslderaiion, af a minimum, the following:

(0) Aquatle Life Criteria, Physical, chemical or biological conditions found in Maing
waters that dlffer from the information used as the basis for natlonsl eriterin from the
USEPA, When toxicily testing iz (o be dons, the procedurss in 3{B)(1) will be used.
Ambient data inusi be coltected In gencral conformanee with Chapier 330, seetion
(D) and have sufficient peographic disirbution la reflect varialion of the.
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characteristics in question, Where discharges may affect the factors wsed to delemmine
watcr quality criteria, sipniflcant sources rapresentative of the pollutant,
characterlstics and geographic distiibution will be evaluated as part of n proposal,

{b) Humgn Health Criterla. Changes to statewide oritesla for the protection of human
health must be snpported by information follovwing the general methods and
considerationg specified by USEPA in "Revisions te the Methodology for Deriving
Ambient Water Qualiry Criterla for the Protection of HumanHealth (2000}, EPA-
§22-B-00-004, USEPA, Ofifice of Seience and Technplopy, Washington, D.C., 63
Federal Repister No. 214, pp, 66443-66482, November 3, 2000, The Board ghall
congider this infonnation and informaiion provided by the Department of Human
Services.

The Board may request additional materials and shall comsider all retevant information
when determining whether to adopt alternative statewide criteria.

(3) Siatewide ciltexia for toxic pollntants lacking national criteria, The requirements ol
geciion 3(AX2) also apply to the ndoption of eriteria for loxie pollutants not having water
quality criterin established by USEPA, pucsuant to Section 304(s) of the Clean Water

Acl,

B, Slie-Specille Crlterla, Site-specific numerical criteria for a toxic substance reflecting
specilic cireumstances different from these wsed in, or nof considered in the derivation of (he
statewids criteria, or for toxic pollutants lacking national eriteria, st be adapted by the
Board only as part of a waste discharge licensc prececding, pursuant to 38 MESA Sections
413, 414, and 414-A, Site-specifie criteria rmst be based on sennd scientific rationale, be as
protective pa federal water qualily criteria and mwet be proteciive of the most sensiiive
desigmated nnd existing wees of the water bady, including, but not limited to, habitat for fish
and other aquaiic life, humwan consumption of fish and drinking water supply after teeadment.

Establislunent of slte-specifie criteria must be initioted with a request that Lhe Board assime
jurisdietion for issnance of a license. Where the Department finds a request for gite-specific
criterin yoay affect other somces dischrrging ta the same waterwiy, it may, pursuant to 38
WRSA, Section 414-A(5)(A), recpen for modification those licenses for consideration jn the
same proceeding. The Information necessary to ensure that eriteria are adequatcly svaliated
st be submitted by a person pequesting allomalive eviteria. The adequacy of this -
information shall be determined by the Boavd and moy includs, among other things, a
literature search, user surveys and consumption rate catendations, A literalure seareh of ibe
properties of toxicants includes, buf iz not limited to, its loxicity, earcinogenicity,
teratogeniity, mutagenieliy, bicaccumulation/biacancenivalion, and repulation by oiles
stales or foreipn conntries. Requesis must provide information identifying specific uses of the
water body i question, end any other relevant slle-specific cireumstance or inforntion
different from those nsed, or sny nol considered, in the derlvation of the statewide crifeda.
Relevant information Includes such things ns sensitive or wlgue physicel, chemical or
biclogical condilions of the waterbody, rare or signifieanl plant or wildlife coraro nities and
Ihitals located in the water body, o humen populstions having distinet uses or needs with
regatid to e witer body,

Chaptes 584: Surface Water Quality Crlteria for Toxic Pollutants
Page 2 of 23
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Any request Lo the Board to establish site-specific eriterin must also include, at & i LT,
ihe following. A plan of stedy must be subinitted to the Department for revies and appraval
prlor to the beginming of the studies, and mny inchude the congideration of exigling relevant
scientific Information as well as proposals for site-specific investigations.

(1) Aquatic Life Criterin

(#) Minimum requirements include toxivity lesis conducted generally according 1o the
USEPA Water Quality Standards Handbook: Second Edition, EFA-823-B-84.005-a,
USEPA, Office of Water, Washington, DC, Anpust, 1894, and applicsble Water-
effect Railo Guideuce or other guidance for devslopment of site speciite crileda
approved by the Department.

{6y Por complox effluents with more Ihan one potentially toxic pollutmt, both dilution
waters (receiving water and labaratory water) must be spiked with all pollutanis
preseut in the effluent in sipnificant smownts, except e polintant of inierest, or the
whole sfiluen? ni levels representative of the caleulaled receiving water
concentialions at the appropriate design flove, Pollulants present in significant
amounts relative to toxic levels must be deiennined by means of periodic testing ™ ™
within two yeaus of submitting the plan of study to the Depaximent. The pollutant of
interest must be added at verious concenteations bracketing the largst concenivation
(the existing or snlicipaied criterlon) fe deteanine an appropriste site-specific
criterion, This procedure must he repeated For each pollutant for which site-specific
criteria ace (0 be proposed,

{c) For discharges 1o fizshwater, the water flea (Cerlodapliria dubia) reproduetive and
survival test, and the broak trowt (Safvelims fontinalis), or other salmonid approved
by the Department, survival and growth fesls must be conduelted. For discharges (o
matine waters, Mysid shrimp {Mpsidopsic ohifa) sorvival test, and the sea vrehin
{Arbacia pinciutara) fertilization fest must be conducted,

(d) Resuls shonld be based on measured concenlmtions,

(¢) Vor heavy metal tests, ihe metal roust be added in the form of organic salts of
relatively hiph solubility, snch as nilrate salts or in some cases, chior(de or sulfate

salts.

(D Sufficient testing must bs conducted to properly charsctedize sersotal vatiations and
the waler quelity eriteria of concem. Receiving water and efileent sampling must be
representative of expected conditions and excluds periods of floads, stoma ¢venls aud
almormal operation of the discharge source.

(2) Human Health Criteria. Pecsons requesting site specific criterta for the protection of
himan fiealth rmust provide information following e gensral metheds sud
considerations specified by USEPA. in "Revisions o the Methodology for Deriving
Ambignt Water Quality Critevia for the Protection of Human Health (2000}," EPA-822-
B-00-004, USEPA, Gffice of Science and Technology, Washington, D.C,, 65 Fedesal
Repister No. 214, pp. 6644366482, November 3, 2000. The Board shall consider this
informntion mmd infarmation provided by the Depariment of Human Services, In
determining if slte specific criteria are appropriate, the Board shail first ovaluate whether

Chapter 584: Surface Water Quality Criteria for Toxic Pollutants
Page 3 of 23
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{heve is an identifiable population(s) nsing a water body whose use(s) Is distinet from that
of the population considersd when establishing the statewide criteria. If the Roard
iddentifies sweh & popuiation, it shall consider activities or customs thet would constinite &
use of ihe water body substanilalty different in type or extent thaa that upon which
statewide crlteria are baged, The Bomd shath consider, smong other things, the following,

{A) Shidies designed and implemented to provide aceurate informalion regarding the fact
aud extent of speciflc luman activities that creale a potential exposure k0 toxics in the
water body, including such things a5 the rare of consumption of organisms, use of 2
water body as a drinking water snpply, recreation in and on the watex, and other
specific vses of the wager body established by local eultural or commercial praclices,

{b) The importence of organisms affecied by a loxic substance, taking lato cousideration
their places in the food clain and the degree to which they axe used or consumed by

hwrans;

fc) Scientific evidence lypically velied upon by ¢xperis in the field of toxicology
showing ihe potentinl effsct of a koxic substance in the discharge that is he subjecl of
the licensing, on s health, given a parlicular established wse of the water body,

and

{d) Unique characteristics of the water body or organisms depending on it that effect
exposure of hormans to foxics in the water body.

4, Risk levels, For any pollutant helieved lo be carcinogenie, a risk level that would resull, af most,
in one additional cancer per one million people (risk.of 1 X 107 extposed (o e eaveinopsn mitst
be veed in determining the humen health cilterion, Nolwithstanding the above, the Department
shall utilize g 107 visk level when caloulating ambient water quality criteria for inorganic arsenic.

5, The following assunptions have been uzed Lo deferming the statewide criteria contained in
Appendix A of Lhis ruls.

A, Faorm of metals, All mekals cdferia muat be considered ns total melal.

TNOTE: Persons may request that the Depament sxpress criieria for metals as the dissatved form by
submitting the appropriate information ko allow receloulation of relative loxicity wsing
conversion Tactors end translutar procedures published by EPA! "“The Metals Traoslator:

- Guldance for Calewlating a Total Reeoverable Permit Limit fiom a Dissolved Criterlon”, EPA
229.8-06-007, USEPA, Office of Water, Washingfon, DC, Jung 1996.

B, Amblent water phystcal eharncterlaties. Fresh water quality must be enloulated using a pH
of 7.0, & temperalure of 25 degrees Celsing, and & havduess of 20 mg/L. Marine swoter quality
mmst be calculated using a pH of 8.0, a temperaniee of 20 degrocs Celsius, and 1 salinity of 30
parig per thousend, Hstuarine water quality must be calevlated nsing @ pH of 8.0, 4
temperature of 20 degrees Celsius and 4 salinity of 20 parts per thousend.

NOTE: These charneteristics, however, may vary dependling on the locailen of the dischige, The
velative criteria for o pollutant subject to these considerationa inay be recalenlated in any
given licensing procecding using the actual local anblent physical watcr characleristics. See
Chapter 530,

Chapter 584: Surface Water Quelity Criteria for Toxie Polivtanis
' Fage d of 23



Case 1:14-cv-00264-JDL Document 1-1 Filed 07/07/14 Page 45 of 120 PagelD #: 69

06-086 DEFARTMENT OF ENVIRONMENTAL PROTECTION h

C. Human health nsgomptions, Human henlth criteri ave determined assuming consimnption of

2 Lilers of water md 32,4 prams ﬂf vy gamsms pE]' dn‘_r,- [aken f‘mm Eutfam waters of l}m State

h}r a ]‘Jﬂl'S(lIl wmghmg 70 kg Mg bwithata r the ab
f e

AUTHORITY: 38 MESA Sections 34 1-H, 420, and 46405
EFFECTIVE DATE: Gcetober 9, 2005 (filing 2005-402, 06-026 Chapier 530.5 repr:aled and r»:placed by

this rule and Chapter 530)

Chapter 384! Swrface Water Qualiny Criteria for Toxde Pollutants
Page 5 0of 23
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[ EXHIBIT

06-096 DEPARTMENT OF ENVIRONMENTAL PROTECTION

Chinpeey 584: Swrlnee Water Quality Criterla for Toxle Pollutants

SUMMARY: This vule establishes ambient water quality criteria for toxle
pollutants in the sucface veaters of the State. The rule also sets forth procedures
lhat may be used todeternine alternative statewlde criterka or slte-specific
criterla adopted sz part of 8 licens|ng proceeding. .

1, Criteria nnd Appleability. The ambiem water quality crilerla established by this vule are
applicable to all surface waters of the State, Thess crlteria are intended ro prevent the oceurreacs
of toxic pollutants 10 toxle amounts as prohibited by both the US Clean Water Act and Siste faw
and protect aguatic life and hrman health, Aquatic Jife criteria are Intended to assure that toxie
polluants are not present in concentrations or amounts that would causs acule and or chronie
adverss impacts on organdsms In, on o using the suiface waters, Humean health oriiesia are
infended 1o assure Lhat toxle palutaits are nof present in ¢concentrations or amounts that would
cause adverse hnpact to persons who eat organizms or diink water taken from the surface waters,
In the casa of marine vaters the consumption of water will nol be considered for application of

homan health criteria.

1 Narrative Water Qnallty Critorls, Except as natiraltly occurs, swiface waters must be fiee of
poilylans in concenlrations which impart toxicity and cause ihose watews (0 be unsudiable for the
exisling and designated uses of the water body,

3, Numerleal Water Qunllty Criterin

A, Sinlewlie Crlterin

{1y Statewide Criterla for toxic pollutants with national water eriteria. Except as
netorally ocewr, levels of toxic pollutants in surface waters must not exceed Fedecal water
enrality criterln as established by USEPA, pucsuant to Section 304(a) of the Clean Water
Act, or allemative critera established below,

Statewlde eriterla are contained in Appendix A of this rule,

{2) Alternative Statewlde Critoria. Altemative staiewide crilerdy must be adopied through
rmlemaking. Albernaiive statewide criteria wust be Dased on sound selentifie rationale and
be a5 profective as EPA's water quality eriteria. Such criteria must alzo be proteciive of
the most senslifve designated and existing uses of the water body, including, but not
Jimited to, habitat for fish and other aquatie life, human consumption of fish and drinking
water supply after ireatmeni. A proposal for allemative statewide criteeia must he
initinted in accordance with petiilon forrulemaking provisions of the State
Administrative Procedures Act, 3 M.R.8.A., Section 8035, and include a therough
literstuee zeareh of the properties of the toxlcant, including but not limited to its toxleiry,
paveinogenicity, teratogenicity, mulagenicity, bloaccumulation/bleconcentration, and
regulation by other states or forelgn countries. Any such proposal must also take info
cansideralion, #t a minfmum, the following: :

{a) Aquatle Life Criterfa, Physicnl, chemlenl or biological conditlons found in Maine
waters that differ firont the information used as ihe basis for netlonal orliecia from the
USEPA. When toxiclty testlng 15 1o be done, the procedures in 3{B)(1} wlil be used.
Ambient data must be colleeted in general conformance with Chapier 336, section
¢{DY and have sofitcient geographic distribution (o reflect varlatlon of the
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characteristics fo question. Where dischages may atfect the factors used fo delermine
water quality criterla, signifeant sources representative of the polltant, ;
characieristics and geographic distributlon will be evaluated as part of & proposal.

(b)) Rumnnn Health Criterin, Changes to statewlde criteria for the protectien of human
health minst be suppovted by information following the general methods and
consideratlons specified by USEPA In "Revisions to the Methodology for Deriving
Amblent Water Quality Criteria for the Protection of Buman Health (2000)," EPA-§22-
B-00-004, USEPA, Office of Science and Technology, Washington, D.C., 65 Federal
Register No. 214, pp. 6644366482, November 3, 2000, The Board shall consider thiz
Informatlon and information provided by the Depariment of Homan Services.

The Board may request additional materfals and shall consider all relevant {nformation
when determining whether 1o adop! alternatlve statewids cilterla,

(3) Statewlde eviteria for toxic pollutants Incking national erlterin, The requlremenis of
sevtion 3(A)(2) also apply to 1he adoption of criterla for toxic pollutants not having water
quality criteria established by USEPA, purspant to Sectlon 304(z} of the Clean Water Act,

B. Site-Specific Criterla, Site-specific nunerical crlterla for atoxic substance refleciing
specific gireumstances different from those used in, or ot considered in the derivation of the
statewide critevia, or for toxic polletants lacking national criteria, must be adopied by the
Board only as port of a waste dizscharge license proceeding, pursuant to 38 MRSA Sections
413, 414, and 414-A, Site-specific criferia must be based on sound scientific rationale, ba as
protective as federal water quality criteria and must be protective of {he most sensillve
designated and exisling vses of the water body, including, but nol limited to, habitat for fish
end olher aguatic [ife, human conswmption of flsh and drinking watet supply after trealment.

Establishment of site-speeific crilerfa must be iniitated with a request that the Board assume
furisdiction for issuance oF a license. Where tho Department finds a request for site-specific
criteria ynay affect other sovrces discharging to the same waterway, it may, pucsient to 38
MRSA, Seclion 414-A(5)(A), reopen Tor modification those licenses for consideratlon In 1he
same praceeding, The infarmation necessacy to ensire that eriterie ave adequately evaluated
must be submitted by a person requesting alieenative criterla, The adequacy of this
jafanmation shall ba determined by the Board and may include, among other things, 2
[{terature seatch, wser surveys and consumpfion vate caleulations. A literatyre seurch of fhe
propetties of loxicants includes, but 1z not limited ta, its woxicity, carcinogenicity,
teratopenicity, matagenicity, bioaccumulation/bicconcentiation, and regulation by ather
states or foreian countries. Requests must provide Information identifying specific uses of the
water body in questlon, and any olher relevant slie-spectfic circumstance or information
different from those used, or any not congidered, Jn the derivallon of the statewlde criterta.
Refevant information inelndes such things as sensitive or unique physical, chemical or
hilopieal econditions of the warterbody, rare or significant planr or wildlife commniiles and
habltats located in the water body, or human populations heving distinct uses or necds with
regard ta the water bady,

Chypter 584: Surface Water Quality Criferin for Toxic Pollotants
Page 2 of 2]
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Any request to the Board to esiablish site-specific crileria savst also Include, at @ minimum,
the following. A plan of study must be subinitted to the Department for vevlew and approval
prior to the beginning of the stirdies, and inay inclvde the consideration of existing relevant
sclentific informatlon as well os proposals for site-specitic invesfigations.

{1} Aquatle Lifs Criterla

() Minimum requirements include toxicity tests conducted generally according to fhe
USEPA Water Qualily Standards Handbook: Second Bdition, EPA-823-B-84-003-3,
USEPA, Office of Water, Washinglon, DC, Avgnst, 1994, and applicable Waler-
effect Ralio Guldance or other guldance for developnient of site specific criteria
approved by the Departiment,

{b) For complex efflusnts with mare than one potentially loxie pellutant, buth dllution
waters (receiving water and laboratory watex) must be splked with ail pollutania
present In the efffuent in significant amownls, except the pollutant of interest, gr the
whole efflpent at levels reprosentative of the calenlaled receivlng water
concentrations at e appeopeiate design flow. Pollntants present in slgnificant
amounLs relailve fo foxic levels mmst be determined by means of periodic testing
within twe years of submitiing the plan of study (o the Depariment, The pollutant af
interest 1nust be added at various conicentrations bracketing (he targel concentration
{the exlsting or antlepated ¢riterion) to determine an appropriate site-specific
criterlon, This procedure must be repsated for each polluiant for which site-specifie

cuiteria are to e proposed.

() For discharges to freshwater, the water flea (Ceviodaphnia dubia) reproductive and
survival test, and the brook trout (Sefvelfns fortiinatis), or oiher salmanid approved
by the Department, survival and growth fests musi be conducted, For discharges o
niaring waters, Mysid shrimp (Mysidopsis batia) sorvivel test, and the sea urchin
{Arbucie punctiiata) Textilization test must be condueted.

{) Results shovld be based on ineasured concentralions,

{€) For heavy meial tests, the mefal must be added in the form of inorganic salts of
relatively Mgl solubility, such as nitrate salts or in some cases, shloride ov sulfare

salts,

(f) Sufficlent esiing must be conducted To properly chavactorlze sea sonal variations and
the water quallty eritertn of concem. Recetving water and efflugnt sampling must be
representative of expeeted conditlons and exchude periods of Haods, storm events and
abnormal operation of the dischargs souwce.

{2) Human Healih Crlteria. Persens requesting site speciile erlterda for the profection of
aman health must provide information following the general methods and
considerations specifted by USEPA in "Revisions ta the Methodology for Deriving
Ambient Water Quality Criteria for the Froteetion of Huméan Health (2000)," EPA-822-
B-00-004, USERA, Office of Science and Technalogy, Washlogton, D.C., 55 Federal
Register No. 214, pp, 66443-66482, Movember 3, 2000, The Board shall consider this
tnformatlon and informatlon provided by the Deparbment of Homan Servlees, In
determining If site speclfic orlteria are appropriate, ihe Board shall fiest evaluate whether

Chapter 584: Surface Water Quality Criteria for Toxic Pollutants
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thete 1z an identifiable popuiatlon(s) using o sater body whose uze(s} ia distinet froan that
of ihe popuiatlon considered when establishing the statewide criterka, If the Board
Ideritifies such & population, i shall consider actlvitles or customs that would constitute &
vze of the water body substantially diffecent in type or extent then [hat upon which
statewide criteria are based. The Board shall consider, among other things, Whe following:

{(a) Studics designed and implemented Lo provide seourate informatlon regarding fhe fact
and exteit of specific hniean activities that create a potential exposivs 1 fuxies in the
water body, including such things as the rate of consumption of organsis, use of a
water body as & drinking water supply, recrealion in and on the waier, and other
specific uses of the water body established by local cullural or cominercial prastices;

(b} The haportanee of organisms affezcted by 4 roxic subsiance, taking into consideralion
tleir places in the food chain and the degree to which ihey are used or consumed by

lwmans,

() Sclentific evidence typically relied upon by experts in the fleld of toxicalogy
showing the poteniial effect of a toxic substance in the discharge that s the subject of
ihe licensing, on human health, given a pacticolar esiablished vse of the water body;

and

{d) Unique charactecistics of the water body or organisis depending on if that effect
exposure of humans 1o toxics in the water body. :

e Riglt levels, For any pallmant believed to be carcinogenic, a risk level that would result, at most,
in one additional cances per ong inillion people (Hgkof 1 X 16°% exposed to the carcinogen must
b used In defermining the human health crifevion. Nolevilbstanding the above, the Deparlment
ahall ulilize a 107 tisk level when caleolating ambient water quality eriteria for Inorganic arsenie.

5 The following assumptions have heen nsed 1o detetmine {he slatesvide erfteria contained in
Appeidix A of this rale.

A. Form of metals, All metals criterla must be considered as fotal metal,

NOTE: Persons may requesi that the Department express crlieria Tor metals as the dissolved form by
submitting the appropriate informatlon to allow recalenlation of relaiive loxicity nsing
cariversion Taclors and translator procedures puilished by EPA: “The Metals Translator!
Guidanee for Calenlating a Total Recoversble Permit Limic from a Dissolved Critevion”, EPA
£23-B-96-007, USBPA, Office of Water, Washington, DC, Jung 19956,

B, Ambient water physicnl charaeteristics, Fresh wate qualily must lse caleulated using a pH
of 7.0, a femperature of 25 degress Cesius, and a havdness of 20 ing/L. Minlne water qualily
st be calcnlated vsing a pH of 8.0, i temperafure of 20 degrees Celsivs, and a salinity of 30
parts per thousand. Bstuarine water quelity must be calenlated using a pH of 8.0, &
temperature of 20 degrees Celsius and a salinity of 20 pmis per fhousand,

NOTE: These chavacteristles, however, may vary depending on the logation of the discharge, The
relative critesia for a pollutant subject to these considerations may be recalculated in any
given licensing proceeding using the actual local ambient physical water characterislics. See

Chapter 330,

Chapter 584 Swface Water Quality Criferia for Toxic Pollutanis
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C Human kealth assumptions. Human health criferia are detennined assuming consumption of
2 Liters of water aind 32.4 grams of erganlsing per day taken from sorface waters of the Stafe
by a persan weighing 70 kg. Notwitlisianding the above, when calevlating human healtk
eriteria for inorganic arsenic, the Deparment shall otilize a state-wide consumption value of
138 prams of organisims per day.

AUTHORITY: 38 MRSA Sectlons 341-H, 420, and 464(5)
EFFECTIVE DATE:  October 9, 2005 (filing 2005402, 06-056 Chapler 530.5

repealed and replaced by this rule and Chapter 530)
EFFECTIVEDATE:  July 2%, 2002 — filing 2012211

Chapter 584: Surface Waler Quality Criterfa for Toxic Poliutants
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EXHIBIT

8

CHAPTER 584
Surface Water Quality Criterln for Toxic Pollutants

.-'Illl'l'll"l.lllll...llll.lll'll-'lll:ll'lll'lllllllliIl'l..'llll-llll.l'l'.ll]l'lll.

BASIS STATEMENT

Maine law 38 M.R.5.A, Seciion 4202 requites the Board of Environmental Fintection to
regnlate toxie substances in the surface waters of the Stake pursuent lo state waler quality criterla,
consisiltg of levels set fouth as federal water quality eriierin pursuant to the Federal Clean Water
Act or pursuant to adoption of alfernative statewide or site-specifie eriferia found to be protective
of the maost sensitive designaled use of the water body.

This rule revises an existing Maine yole (06-096 CMR 384, effective date Dotober &, 2005) with
an ariginal effective date of May 17, 1993, The oviginal vule was established in response o
amendments to the Federal Clean Water Act in 1987 and amendments to 38 MRSA, Secfion 420
enacted in 1991, both of witich required Maine o develop comprehensive rmles dealing with
toxic pollutants in licensed wastewater discharges. The Department established and has
managed o surface waters toxics control program sine the effective date of the original ruls,

This rule vevision was initiated pursuant to 2.L. 2011, ¢, 194 (LD 515), Ar det fo Review Stafe
Water Qually Siandards, at the direction of the Jolut Standing Commitice on Envitonment and
Natural Resources, and tvas further revised based on input received duting a public comment
period. This ruls revision changes the cancer risk level, statewide Tish consuimption rate,
bioconcentration Tactor, and establishes a percent inorganic factor for inorpanic arsenic for use in
caloulating ambient water quality (humen health) eriteia. 1t also establishes revised morganic
arsenic criteria gccordingly. Further, this revision updates Maine’s amblent water quality and
fuman health celtecia for pollutants for which USEPA has updated criteria since Maine’s [ast
revision in 2005, nsing Maine-specific pavameters where applicable. The Department anticipates
that the revized mle will operate snecessfully within the Departinent’s existing program.

Pursuait to Maine Law, 38 MLR.S.A,, Section 3d1-H, the Depastment of Environmenial
Protection conducted a public hearing regarding this rule on November 1, 2011, In Augusts,
Maine. The record for written commenits remained open untll 5:00 pm en December 1, 2011.
The rule was repested for further public comment on proposed changes to the proposed ritle on
March 14, 2012, The record for wyitten comements yemained open wntil 5:00 pin on

April 13, 2012. Pursvant to 38 MR.8,A., Section 341-HFHC), the Deparment of
Envirenmental Pratection provided notice of and, on June [9, 2012, conducted a public meeting
for the purpose of receiving additional limited public comment on this rule.

IIllll.lllil!llll-lllIlllIlll.llllllllllI|:l'li'llIllll'llllllll:l'rl-lll:lil_'lll'l|:
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LIST OF COMMENTERS PROVIDING COMMENTS AT THE
NOVEMBER 1, 2011 PUBLIC HEARING AND DURING THE
NOVEMBER 1, 2011 - DECEMEER 1, 2011 COMMENT PERIOD

Oral comments at the public heating:
Al Cara O*Donnell, Houlton Pand of Maliseet Indians
B: Bradley Moore, City of Bangor Wastewater Treatment Plant

Oral comments at the public hearing and provided written comments:
David Anderzon, Maine Wastewater Control Association
Dennis Keaney, FMC Corporation, Rockland, ME
Dr. Rosalind Schoof for FiIC Corporation and
The Arsenic Legislation Coalition
Kenneth Gallant, Yerso Paper Corporation
David Bolstridge, Clty of Rockland Pollution Control Facility
Nick Bennett for Wameal Resources Council of Maine and Maine Rivers
Tyanial Kusnierz, Penobscot Indian MNation

FEeID DTa

Wiitten commenis.
: Brends Commander, Houlton Band of Maliseet Indians
Ellen Ebert, Intepral Consulting Ine,
Jay Beaudoizn, Woodland Pulp LLC
Wlatthew Manahan Esq. for The Arsenie Legislation Coalition
Stephen Silva, US Environmental Protection Ageney, Water Qualily Branch

ZE e

LIST OF COMMENTERS PROVIDING COMMENTS DURING THE
MARCH 14, 2012 — APRIL 13, 2012 COMMENT PERIOD

R Kirsten Hebert, Maine Rural Water Association
P Dr. Rosalind Schoof for The Avsenic Legislation Coalifion
¢  David Bolstddge, City of Rockland Pollution Control Facility

lI[il[l:1-1:-:]..illllliillhilIll11llllli|llllIIlllltl!lltlllllhulltllili
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CHAPTER 584
Swface Water Quality Criteria for Toxic Poliutants

RESPONSE TO COMMENTS

This document notes and responds to all substantive comments offered on the initially proposed
ruis by members of the public at the November 1, 2011 public hearing and in weiting duing the
initial public comment period of November 1, 2011 through December [, 2011 {Section 1).
Further, this document pravides a response to comments received on proposed revisions to the
proposed rule during the second public comment period of March 14, 2012 through April 13,
2012 (Sectlon 2. The letter in parentheses at the end of the comment correspoidds to the person
providing the comment and, if applicable, the organization the person represents, as listed above.
Where appropyiaté, similar coninents have been combined, The Department has considered the
fuil content of all the comments received in formulating its responses, The comments and
responses ave acranged by general subject matter of concerm o commenters.

1. INITIAL PUBLIC COMMENT PERIOD NOVEMBER 1, 2011 — DECEMBER I, 2011,

A, General Comunents om the Rule
Commenters expressed both general oppesition and geneval support of the proposed tule
revisions. The Department is providing summaries of the comiments in opposition and
support, followed by the Departinent’s vesponses below,

Changes in Fuman Health Critertg for Inoyganic Arsenic

1, Comment: Opposed:

Several commenters oppose a change in the humean health criteria for inorganic arsenic
based on cancerns with appropriate proteciions afforded by the eriteria,

The Hoplton Band of Maliseet Indians (HBMI) stafes that a lack of recognition and
profection for the Rindamentally important cultural practice of fishing to provide
food for a family and conununity threstens the health and welfare of our tribe.
Rulemaking which weakens already jnadequate standards harm us even Turther.
The proposed arsenic criterion does not consider other exposuie ronies and possible
gynergistic effects, for example: drinking water well fests over the 10 ug/L drinking
water standard, historical use of pesticides containing arsentc in Maine, a
signiticantiy greater peroentage of smolers smong the iMeliseet population than the
general population, unknown synergistic effects with mercury found in the
Meduxnekeag and other vivers in Mgine. (J)

USEFA states that well sampling programs conducted in Maine in 1999/2600 and
2006/2007 fnclicate that a significant portion of Maine residents are already gxposed
fo elevated arsenic due to high concentrations of atsenic in private drinking water

wells, (i)

Fesponse o Comments Page 3 May 25, 2012



Case 1:14-cv-00264-JDL Document 1-1 Filed 07/07/14 Page 90 of 120 PagelD #: 114

CHAPTER 534
Surface Water Quality Criteria for Toxic Pollutants

The Penobscot Tndian Nation (PIN) states that the existing language in Chapter 534
provides a process for establishing alfetnative statewide or site specific ctiteria for
msente and other pollutants, However, the rule language states that *‘7he affernative
statewide criteria nnist be as profective as EPA's weder guality eviferia. Sich
criterfa nrust also be prafective of the mosi sensitive designated and exisiing ses of
the woler body, including, bt niot imited fo habitar for fish and other aquuotic fife,
Eunien consumption of fish and drinking water supply after treatinent.”” We
contend that the most sensitive designated and existing vses of the Penobscot River
include eonsurnption of fish and other aqualic resotirces for sustenance pUPoses, e
use that is not protected by the proposed change to the arsenic criterla. (1)

PIN fuither states that while meeting ssenic criteria may be a problem for some
dischavgers with avsenic source water issues, many disehargers do not have this
problem. The changes ta this rule seek to relax arsenic criteria state-wide, By
vsinig this blanket state-wide approach to address arsenic, MEDEP woukd be
allowing for a relaxation of arsenic criteria in waters that are already meeting
current criteria, This critevia relaxation goes against the premise of anti-backsliding
and amti-degradation requirciments that waters should be getting cleaner and not
becoming more polluted, (1)

USEPA states that Maine’s proposed arsenic human health criteia revision Is bnsed
on 3 change to the cancer risk factor used in calculating the arsenic water quality
criteria established to proteet human health, Maine’s cuyrent cancer risk factor for
establishing arsenic criteria Is one case per one miliion people {10E-6), The
proposed cancer risk facior for establishing arsenlc criteria is one case per ten
thousand people (10E-4), The other terms vzed by Maine in calevlating the water
quality criteria for arsenic, Inchuding those used to estimate bioconcentration of
arsenic in fish and the wate of fish consumption (FCR), remain wnchanged. USEFA
Tias been asked to address whether the proposed revised human health oriteria for
arsenic {calonlated using a 32.4 gramsiday statewvide fish consumpfion rate} are
suificient to ensure that sensitive subpopulations will not be exposed to a cancer
risk from arsenic exposure greater than one case per fen thousand people (10E-4),
MEDEP?s justification inciuded the existing provision in 06-096 ChR 584 that
allowws the establishment of more stingent eriteria upon a demonsiration that they

are appropriate. (i)

TISEPA states that the rule revisions as proposed would not be adequately protective of
sensitive subpopulations. Further details oo USEPA’s review and determination as well
as the Depactment’s response mre included below.

Changes in Human Health Criterls for Inorpanic Avsenic.

2, Comment; Suppork;

Seversl commenters suppott a change in the human health criterla for arsenic based on
the expense involved in meeting the existing criteria-based limits and the belief that the
existing limits ave unnecessarily stringent.

Eezponse to Comunents Pape 4 tolay 23,2012
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CHAPTER 584
Surface Weter Quality Criteria for Toxic Pollutants

The Maine Wastewaier Control Associgtion (WMWWCA) states, in order 1o ensure
that wastewater dischatges are clean enongh for the receiving water, each POTW
(Publicly Owned Treabment Works) has a discharge permit issued by the DEP. A
Fewr yeara ago the water quality cyitetfa for arsenic weve yevised so low that many
POTWs conld nob meet the [imits, Maty of the discharge Himits were below the
reporting level of the arsenic method, meaning that they were being regulated on
-gomething you can’t measure. Many industriss found they could not meet the
caloulated arsenic limils for local industries through the pretrestment program that
ave based on a water quality criterion maore than a thousand times lower than the
dvinking water limits, Removing arsenic to sub part per billion Jevels would require
very expensive changes to our processes. If MEDEP can’t adopt the tule as
proposed, MWWCA urges a fulley examination of all the factors involved in
calculating the water quality cuiteria, including the cancer slope factor,
blogoncentration factor, and the organic/inorganic vatio. {C)

The FMC Rockland plant is the world’s largest facility processing seaweed to
exiract various grades of cavageenan, an important natural ingredient used in food,
pharmaceutical and personal care products. Low levels of arsenic naturally ooour in
all seaweeds, just as it ocours In the soils, ground and surface waters in Maine, so
that it is preseat in very small quantities in our discharge . The FMC Rockland
plant has meurred nomerous unanticipated operating costs which significantly affect
our ability to compete with overseas producess, Costs related to new water
filtration and new systems for solid waste management have added millions to our
annual operating costs, IF the carrent criteria continue, FMC would be faced with
having to invest several million additional doilars in treaiment wechnology, Thisis
disturbing not fust becavse there appears o be no clear scientific or heglth-based
rationale for these criterla but also because of the severe competitive impacts it will
have on EMC’s Rockland operation; The current atsenic rule seversly (hreatens the
fong-termn viability of our Rockland plant and has no demonstrable benefit to human
health or the envicomment, FMC vrges the Department to revise the inotganie
arsente water auality celteria in a manner protective of public health and the
envivonment, and consisient with that of many other states, (D)

The City of Rockland Pellution Contro! Facllity ireats wastewater from seatood and
seaweed processors containing natural, mostly organic aisenic. X Rockland is
uisble [0 maintain compliance with its effluent limitations, these seaiood and
seaweed processors would be requited o preteat for arsenle at considerable
expense, puiting these businesses al an economic disadvantage with overseas
competitors and other processors who do not have msenic limits, Meany states have
mmueh higher arsenic standards than proposed by Iaine DEP. Mary have adopted
the 10 ug/L drinking water standard and six states ulilize the old drinking water
stendard of 50 ug/L. Therefors, even with the change in criteria proposed, Maing
wanld still have one of the more stringent arsenic AWQs in the nation, (G)

Teesponze o Comments Papo 5 Wlay 25, 2012
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CHAPTER 584
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The City of Bangor Wastewater Treatment Plant has frustration and a concern wilh
the cutrent Inorpanic arsenic limit, There i a possibility that we couid be moved
through the indusirial pretieatment piogran to regulate the water supply. When
sound science supports en inerease in allowable concentrations, we are in support of
that chaige {risk factors). (B)

Verso Paper Corp. supports the revisions to Maine's Ambiemt Water Quality
Criteria for Inorganic arsenic as proposed in Chapier 584, Verso is particolacly
interested in the setting of new fieshwater and saltwater criteria for grsenic based on
a risk level of 10E-4 resulting in water quality cxiterta of 1.2 ppb {parts pex billion)
and 2,8 ppb respectively. The current 10B-6 rlsk factor vesults in freshwater guality
eriteria of 0,012 ppb, Avsenic is natorally occurring and is found in the bedrock of
Maine. Asa rezult, it ocenes in Maine’s surface and ground waters, Arvseni¢ is alzo
fonnd in many of the raw materials uilllzed in the paper-making process such as
wood fibers, clays and filleys, Dischargers have little or no contiol of the amount of
arsenic in their effluent. There ig little or no predietability in what any particula
test result might be nor is there any practical treatment technology to employ to
reduce this discharge of arsenfe, If the Maine DEP does not revise the curvent
Inotganic Arsenic Criteria, industiial and municipal facilities that have nover been
in noncoinpliance before will be found to be out of compliance with little or no
effective means to meet compliance, (F)

The Woodland Pulp LLC Mill is currently facing a proposed arsenic limit of

0,35 ppb, an amount significantly below the Department’s Reporting limit (RL) of
5 ppb. This limit, which is based on inorganic arsenic for which no approved
imethod currently exists, wouid be suspended until USEPA approves a method for
distinguishing between organic and inorganic arsenio. In other words, the mill
would be forced to operate under and comply with theoretical imits that are
uncertain, This level has been set in ovder to comply with the current risk levels for
carcinogenic pollutants in Chaptey 584, including arsenic. It is difficult and
cxpensive to track arsenic ai levels this fiur below the minimum detection limit. (L)

Woodtand Pulp LLC further states, arsenic is penerally ubiquitous in the
environment, found in soll, wood, lime, watey and other materials. Though the mill
does not add arsenic in its processing functions, small amounts exist in the mill's
wastewater stream, Unlike manufaciuring facilities with effluent limits for
poliutants that are added to the manufacturing process and thus can be controlled by
the licenses, levels of mill arsenic discharges are largely governed by the amounts
of avsenic found natucally in the raw materials we uss, including the background
levels of arsenic found in the St. Croix River, where the mill draws its process
water. The proposed revision to Chapter 584 will address these ¢concerns by sefting
5 L 0E-4 risk frctor fov inorganic arsenic that is proteciive of human health without
imposing vncertain, expensive and unnecessary finaneial burdens on dischargers, It
will achisve pratecting the environment and protecting jobs and ecenomic
development by impoesing limits on arsenle discharges af levels that ¢an be
supporied by the seience. (L) '

TResponse o Commnents Page o May 25, 2012
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CHAPTER 584
Surface Water Quality Criterta for Toxic Pollutants

Response to Comiments #1 and #2

Valid comments have bgen received bolh in opposition and in support of the proposed
chanpes to Maine's inorganic arsenic human health criteria, Maine®s water quality lavs and
our amblent water quality eriteria (AWQC) are designed to ensure protection of aquatic
resources, aquatie Life, and humen health through attainment of water quality standavds
including site specific classification standards. Maine takes this responsibility very setiously,
The revisions proposed to Maine s Surface Wafter Quality for Toxte Poltutanis (06-096 CMR
584) were Initiated pursuant to P.L. 2011, ¢.194, dn et to Review State Water (hialily
Standards (codified at 38 M.R.S.A., § 420(2)(73), and at the direction of the Maine
Legislature’s Joint Standing Commiitee on Envivonment and Natural Resources, Consistent
with P.L. 2011, ¢.194, the proposed revisions change the cancer risk level for inorganic
avsenic used in caloulating Ambient Water Quality Human Health Criteria and revise the
inorganic arsenic criteria accordingly. This action was taken with the intent of implementing
the revislons required by P,L. 2011, ¢.194, consistent with Maine’s water quality [avws and
gonls, in & manner approvable by USEPA. Additlanal revisions were proposed by the
Department (MEDEP) lo incorporate necessary changes in criteria for other pollutants since

" Maine's [ast rule revision In 2005,

Buased on the comments received in the first public conunent perfod and a review of
methodologies nsed for establishing inorganic arsenic criteria in other states and USEPA
tegions, the Depastment proposed and sought comnment on yevised human health eviteria.

The tevised AWQU (IA) were developed bused on analysis and revisions of several of the
factows used in caleulating AWQC, This involves such factors as the bloconcenfration facter,
fisly consumption rate, and percentage of inorganic arsenic, and is described in detoll in
SecHon 1.E of this document, The Deparhnent undertook (his wider revision process in
response to comments veceived, both in apposition and support fo the initial proposed role.
Those comments that represent reoccurring themes, such as cultural practices, sustenance
fishing, and curmlative effects, me addiessed in greater detail in subsequent sections of this

dacument.

The Depaitment theorizes that the cammenter’s concerns veith anti-backsliding and anti-
degradation provisions of Maine [aw (38 MLR.S.A., Section 464.4.F) were likely related to 2
cancer risk level of 10E-4 and a statewide fish consumption ate of 32.4 g/diy. The
Department maintains that the revised criteria developed [rom a more votnplete weview of
underlying factors will better allow the Department to meet the requirements of Maine law
{38 MR.S.A., Scction 464 4. F(1)). “existing Mn-sfream waler uses and the level of water
quadity necessary fo profect those existing wses must be maintained and profected.”

AWQC and Drinking Water Standards (DWS) are often compared, but differences in the
caloulation methods and application of these standazds should be noted, AWQC are
established purswant to the goals described above: protection of aquatic resources, aeuatic
life, and hmman health through stiainment of watet quality standards including site specific
classification standards. The Human Health AWQC caleulation uses pollutant-specific
values for cancer visk. level, cancer potency factor, subject body weight and water

Response to Commicnls Page 7 Mlay 25, 2012
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consumption, biocencentration factor, and fish consumption rate, Human Health AWQC for
water and organisms considers two rottes of exposure; drinking of water and eafing of
organisms. The acceptable cancer risk level specified In Maine rule has been 1 case per 1
million people (10B-6), however USEPA allows for rates between 10E-6 and 1 case per
10,000 people (10B-4) if sensitive subpopulations are protected to af least 10E-4. The
Human Health AWQC are developed pursuant to the US Clean Water Act (CWA) regatdless
of cost or technical difficulty in achisving them, DWS are developed pursuant to the US
Safe Drinking Water Act and utilize the mntcipated cost of complisnce using availabie
leatment technology in the caleulations, equating to cance visk levels of 1 case per 1,000
people (10E-3). DWS consider one routs of exposure: drinking of water. For some states,
USEPA has approved use of the previous national DWS of 50 ug/L or covrent DWS of 10
ug/L, as their AWQC (IA). However, USEPA indicates that this has only been done where it
represents fhose states’ mast stringent criteria to date aud that fhey are not considered
necessarily protective of hunan health, Unfortunalely, there is no consistency in the AWQUC
(IA) appraved by USEPA actoss the country, Both the Human Health AWQC and DWS
utilize an underlying factor of risk to the population, but their respective acceptable risks are
different,

B. Scotion 4; Bfck levels, and

Appendix A, Table 1: Crirerin for Fripvify Pollutant Nsted purswant to 304} of the

Clean Water Act and Fooinofes o 1y I3

Nurmesous commentets provided comments regarding the proposed change in the arsenic
cancer rlsk factor from one cage per ons miliion (10E-6) to ence case per fen thousand
(10E-4} and in the resulting changes in arsenic human health criteria for consumption of
water and crganisms from 0,012 ug/L to 1.2 ug/L and in consumption of organisms only
from 0,028 ug/L to 2.8 ug/l. As the former results in the latter, comments received both
in opposition and support tended to combine these proposed changes. As thers were no
comments received regarding proposed changes to any other pollutant listed in Appendix
A, Table 1, comments involving these iwa sreas ave inchided together.

Section 4: Risk levels,

Change in Cancer Risk Level for Inorganic Arsenle
3. Comment; Opposed:

Several conmmenters oppose the propesed change allowing the use of & (10E-4) risk level
to calculate human health criierla for arsenie,

NROM and Maie Rivers state that arsenic is one of very few known human
carcinogens. This proposal will potentially allow 100 times more atsenic into
Maine’s aquatic environment, {H)

LRespongs o Comments Fape 8 Ilay 25, 2012
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The HBM] state that the initial changes proposed fo Chapter 584 will increase cancer
risk for our iribal membership. (1) These changes propose weakening the cancer visk
level fram one ity one iillion ta one in 10,000 which does not adequately protect
general populations and, in particular, sensitive populations such as the Maliseets and
other Maine tribes that practice sustenance fishing, (A} Combining a weakened
cencer-tisk level with an already inadequate fish consumption vate 1o establish an
srsenic water qualily eriterion will not protect the subsistence lifeways that embody
our culture aod traditions. {1 Traditional uses have been modeled by Wabenaki
Traditional Cultural Lifeways Exposure Pathway Scenario. The proposed rule
changes do not take into consideration other arsenic exposure pathways from drinking
and cooking with gronndvwater resources, The health issues that our iribal tembers
face are increasing in part due to the lack of available clean resources like water and
raditionsl foods. Tribal cultuie subsisted for thousands of years living on the food
and water provided by the land and these are the resources that we need to protect for
the health, safely snd wellbeing of the next generations and for today, (A)

Several commenters observed that while USEPA’s ambient weater quality
methodology does provide a range of cancer risk [evels fron ten to the minus four
Io ten to the minus six (I}, criterla for cavcinogens should not b set at a level that
wonld result in & cancer risk level greater than 10B-4 for sensliive subpopulations.
{Methodology for Deriving Ambient Water Qualily Critetia for the Protection of
Human Health (2000} EPA-822-B8-00-004). (DO

The PIN states that under Maine DEP*s propasal, wibal people canrylng out susienafice
fishing practices would be exposed to cancer risks thet would exceed 10E-4, USEPA
methodology Indleates that 8 more protective risk level should be chosen, Tt is
iportant for Maine DEP to understand that For populations of people that eat more fish
than the general population, such as Penobscot teibal members with sustenance fishing
rights, you are increasing their cancer risk beyond the 10E-4 level, (1)

USEPA. states that while Maine's criterin are derived based on a nominal cancer

iisk factor of 10E-4, USEPA must consider afresh the appropriateness of the other
terms Maine vsed fin concert with this new risk factor) to caleulate fhe proposed
arsenic eriteria, in order to address Maine’s question whether the proposed criteria

In fact provide a 10E-4 levet of protection to sensitive subpopulations, This is
because Maine’s new eancer risk factor eliminates a i00-fold factor of congeryatism
that previously existed when USEPA approved the now-current criteria, (N)

USEPA further states that MEDEP has indicated “in fhe event thet sensifive
subpopulafions andfor Maine fiself wish to pursue establishing even ntore
profective standaids for specific waters, additional protection 15 provided in the
exfsting rife (06-096 CMR 584), Section 3.B(2) through the ability for paities fo
requiest establistunent of site specific man healfh criterie’. Hovwever, with the
existing fish consumption rate of 32.4 grams/duy and the poposed new cancer risk.
factor, USEPA does not agree that Maine’s site-specific revision process can
separately address USEPA’s concerns, Such an approach would ansform Maloe’s
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initig] binden (1o establish that revised water quality critevia are sufficient fo
“nrotect the designated water uses,” 40 CFR 131.5(a)(2)) into a public burden fo
subinit data and other information to the State demonsirafing that more stringent
site-specific criteria are wananied, Furthermore, USEPA nofes that under Chapter
584 such site-specific criteria could only be developed “as part of a waste discharge
license praceeding,® Focusing on site-specific cxiteiia only in connsetion with a
porticular permit has the potential to deprive the State of opportunities to evaluate
ciiteria in a more comprehensive way across a water body, The cuirent strocturs
also inevitably ties the deliberation of a site-specific eriterion to the polentia! timing
demands of a pacticalar permit transaction, possibly depriving the State of the
opportunity to consider fuily the broader issues raised when evaluating whether ko
adopi a new criterion, (N)

USEFA states that Maine has not demonstrated that iks inltial proposal to revise
statewide arsenic criferia will be protective of sensitive subpopulations to no greater
than g 105-4 cancer risk level, In deriving the proposed criteria, Maine failed to
consider adequately the exposure o axsenic of subsistence fishers that avre members
of the Matne [ndini Tribes, the Penobscot nation and Passamaquoddy Tilbe 1o

pacticular, i)

Several commenters state that new scientific evidence indicates that arsenic is a
more potent carcinogen than was previously inderstood (N}, USEPA states that
current national recommended water quality criterla and the emrent USEPA RIS
cancer slope factor (as of November 2011) are based on studies which indicated risk
of skin cancer due to exposnre fo arsenic. Newer studiss, however, indicate that
arsenic exposuie also results in internal cancers such as bladder and Ipng cancer.
The Nationsl Ressarch Cotneil and the USEPA Science Advisory Boavd provided
advice on the assessment of risks of inorganic arsenic recommending that the visk of
arsenic induced internal camcers be included in evaluating the health effects of
arsenic, but it las not vet been finalized by the Apeney. (N) NRCM and Maine
Rivers slate, #s a resull, USEPA is cintently considering incressing the arsenic
eancer slope fastor up to 25 times. Thus, it makes no sense at a time when JSEPA
is recognizing an increased threat from arsenic that MEDEP is proposing to allow
substantially moce of it into our aquatic erviromnent, ()

WNRCM and Maine Rivers further state, USEPA’s pretecatiment process 1s supposed
to necessifate POTW operators to check their inputs for toxic contaminants and then
require that the contaminants be dealt with if they are deteoted. Fuither, Chapter
530 allows the flexibility to set site specific criteria for individval dischargers with
high arsenic inputs fiom & drinking water wtility In their system Huwough a Use
Attainability Analysis (UAA)., We do not believe it is ncceptable to simply relox
standards s that POTWs do not need to perform their pretreatment function or that
itis mecessary to do so For the entive state so that the minotity of facilities that have
acsenic problems do not have to perform 2 UAA or petition for a site specific
criterion, (H)

Response to Commenle Page 10 May 25, 2012
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USEPA reconunends that Maine DEP proposes statewide arsenie criferia that
MEDEP can demanstrate are protective of the general population as well as the
sensitive subpoputatians in Maine, notably the Maine Indian Tribes® subsistence
fishers. Such criteria should be devived from scientifically sound values for the
different variables that comprise the caleulation of the criferia including, bui not
limited to, a supportable FCR, (N)

Section 4: Risk fevels,

Chanpe in Concer Risk Level for Inorpanic Arsenic
4. Commment: Support:

Other commenters cxpressed support for the proposed revision to the cancer isk level.

I'MIC Corporation and the Argenic Legislation Coalition {ALC} state that inovganic
arsenic Is namrally present throughout our environment, In areas of the world
where very igh concentrations of arsenic are found In drinking swater, srsenic has
been shown fo causs increases in some cancers; however, while TUSEPA regultates
arsenic as though risks are present af low levels, no increased risk has been
observed for the normal range of sysenic in food and water In the Unlted States,
Maine’s corrent AWQC {TA) of 0.012 vg/L for water plus organisms (e.g., fish) and
{1,028 ug/L for ovpaniams only are even lower {inare stringent) than the USEPA
AWQC (IA)., The USEPA methodology for deriving Human Heglth AWQC allows
AWOQC fo be based on theoretical ineremental visks ranging from 10E-6 or, one in a
million, to 10B-4, or one in 10,000, These are only theavetical risks, not actual
rigks. The proposed change in the theoretical risk level for the arsenic AWQC is
mlikely to result in any lncrease in actual health risks ko aoy Maine resident. Tha
primary reason is that the natuial arsenic concentiations in simface waters are
simiiar to the concenirations of the proposed AWQUC (IA) with a median As
concentration in US rivers of 1 ug/L and a 75" percentile of 3 ug/L. Consequently,
the proposed arsenic AWQC of 1.2 ug/L for water and organisms will have lilile or
no likelihood of increasing natural water concentrations In yivers. The proposed
AWQC (JA) of 2.8 ug/L for organisms only will be applied primarily to non-
potable waters such as estuaring and mavine waters, Arsenic concentrations in
coastal waters and estuales are higher on ayveiage than concentiations i
freshwater, and ave generally in the range of 1-3 ugfL, so the AWQC (IA) for
ouganising only will not change srsenic concenlrations in estuaries and coastal
wafers, There is no nman health benefit of setifthg AWQC {TA) to levels below the
proposed criteria becanse naturally-occurring background levels are in this range.
As long as nalural levels do not change, peaple will not have increased exposure fo
arsenie and, thevefore, will not have increased risk, (E)

FMC Corporation and the ALC further state, the proposed Chapter 584 inorganic
arsenie ciiterla are protective of human healih and sve more stringent than criteria
gpproved by most otlier states, The criteria ave also consistent with USEPA
mefthodologies and guidelines for developing uman health criteria and, as long as
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there are no Increases above natueal levels, will not [ead to increased exposure to
atsenic for Iaine residents, Even huge fish consurmers will be protected because
the argenic concentrations in fish will not change. Despite the nominal increase of
the theoretical cancer risk ievel to 10E-4, the actual incremental risk will be far
lowwer, and most likely will be negligible. (E)

Vevso Paper Corperation states thet an inorganic arsenic WQU risk factor 10E-4 is
based on sound science and remains protective of the envivonment while allowing
dischargers who in reality have no control over the discharge of msenic to remain in
compliance, Curent levels of ssenic found in many of Maine’s public and private
drinking water supplies exceed even the new ymblent witer quality limits proposed
In Chapter 584 based on the 10E-4 risk factor and a resulting waier quality ciiteria
of 1.2 ppb. Put simply, the proposed water quality criteria In Chapter 584 are still
far more steingent than Maine’s drinking water standaids for the protection of
hyman health. Passing Ch 584 as propased will not resuit in an ihcrease in arsenic
discharged and it will not have 1 nepative impact on the environment, The science
shotes that the new inorganic arsenic celteria will be proteciive of aquatic and
human life and wil) not needlessly put many industrial and municipal dischargers in
an out-of-compliance situation with little or no means of control. (F)

Respanse to Comments #3 and #4

USEPA's Methodology for Deriving Ambien Lity Ciiterin for the Protection of
Human Health (2000)(EPA-§22-B-00-004), (TISEPA's AWQC Methodology) Section 2.4
indicates, "EFA beltaves that both 10{e-6)and I0(e-5) nay be acceptable for the generad
population and that highly exposed poprlations showld not exceed a 10(e-A) risk level ”
"EPA understands thai fish consumption rofes vavy considerably, especiatly anong
subsistence popwlations, and it is such prear vartation anong these popedarion graups that
meay niake either 10(e-8) ar 10{s-S)proteciive of those groups at a 10{e-4) risk level, ¥ “Such
determinations showld be wade by the Stafe or Tribal anthorities and ave sibject to EPA's
review and approvdt or disapproval under Section 303(c) of the CW.d, ™ (o ensure that the
criteria ave “adequrately profeciive of the wmost highly exposed subpopulation, © USEPA
allows for rates between 10E-6 and 10E-4 if sensitive subpopnlations are adequately
pratecied, The revision in cancer risk level from 10E-6 to 10E-4 i3 in response to P.L. 2011,
¢.194, An Act to Rewlew State Water Qualliy Standards {codified at 38 MR.8.A, § 42002000,
It is Maine’s intention that AWQUC (LA) be proteciive of all consumers, including highly
exposed pepulations. As noted above, based on comments received on [he initis] proposed
rule, the Departnient proposed revised human healtl criteria based on vevlslons to several of
the factors used in calonlating AWQC. The Department has veviewed each of the appropriate
factors involved and provides details on the revised criteria at Section 1.R of this document.

The Department theorizes that USEPA’s concerns with Maine's process for establishing zite-
specific human health criteria were likely greater when considering a cancer visk level of
16E-4 and a statewide fish cangumption rate of 32,4 gfday, and that these conceins ave likely
“lessened with the revised criteria, Even with vevised criteria developed fiom a moue
complete review of nuderlying factors, the Department mainiains that in the event that
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sensitive subpopulations and/or Maine itself wish to pursue establishing ‘even more proteclive
standards for specific waters, additional proiection is provided in the existing mle {06-096
CMR 584), Section 3.B through the abillty fo request establishment of slte specific criteria,
If the Board of Environmental Protection deteraines “there is an identiflable population{s)
using et water body whose usefs) fs distinel from that of the popwlation considered when
establishing the statewide oriteric™ “ir shatl consider activities or customs that would
consiitufe « ise of the weder body substanfafly different in bwpe or exient than that upon
-which statewide criteria ave based” Section 3.B(2). Concems have been expressed
regaiding the requirernent that site specific criteria must be adopted as pait of o waske
discharge license proceeding, However, “where the Departinent finds o request for site-
specific criferfa may qffect other sowrces discharging to the saine watersvay, it My, pursuont
fo 38 MRSA, Sectfon 414-A{SHA), yeopen for modification those licenses for considerafion in
the saine proceeding.” Section 3.B. As noted in the Response fo Cominents for the 2005
tevlsions on Chapter 584 on this very topie, “this wi! atlow one presentation of the facts,
participation by all parties, and consistent licenses”, thus ensuring an appiropriate approech
to thisissue.

Appendix A, Table 1: Criteria for Priority Polinfont listed prasuant to 304(a) of the
Clean Water Aet and Footnotes 1o Table 1,

Fish Canspmption f Sustenance Rights
5. Comnent: Opposed:

MNumerons commenters provided comments regarding the appropriateness of the fish
consumption rate used by the Depaviment, the siudy from which data was obtained
(ChemRisk (1992), Ebert et al (1993)), and the issue of sustenance vights for Natlve
Americans,

The following comments were provided by the PIN and the HBMI;

To use a 10E-4 risk level for calenlating the AWQC for inorganic arsenic and the
324 gram per day fish consumption rate vsed by baine DEP for the arsenic criteria
would result in an ambient water quality and human health criteria for inorganic
arsenic criteria of 1.2 wg/L, which would not adequately protect the health of
Penobscot tribal members. The Penobscot Nation has iegally protected austenance
fishing rights within their reservation waters which would be affzcled by this nile.
The changes to this rale would prevent tribal members from being able to fully
exercise these sustenance rights and would put our people’s heaith at visk. (1) The
“Wabanaki Traditiona! Cullural Lifeways Exposuve Pathway Scenario” reflects a
Wabanaki subsistence exposure pathway via fish consunption as 286 - 314 grams
per day, a far cry from the state’s fish consumption rate of 32.4 gams per day (THJ).

Response 1o Comunants Page 13 Seluy 25, 2012
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Muine DEF commonly refers to consumption rates from the 1992 ChemRisk study as
evidence that the 32.4 giams per day rate it uses is proteciive of Maine tribes. However,
we believe the study is flawed and does not accurately reflect consumption tates of
Penobscot or other tribal people. ((T) Clearly Pencbseot peopls would be exposed to
much higher and vneccepiable risk levels when consuming fish at sustenance levels, (1)
The ChemRisk study was initiated after fish consvraption guidelines were already in
place, thus potentially characterizing fish consumption that is inhibited or suppressed by
loxic exposme concerins (D)) when people were being warned against eating fish from
Maine rivers, including the Penobscot. The surveys for the study weve done in 1990,
Maine Bureau of Health and ME DEP fivst issued consumption advisories in 1987 for the
Penobscot, and then issued move resfrictive advisories in 1990, (D

The sample size of 43 Native Americans anglers Is to low to make any statistically valid
concluzions vegarding fish consmmption in this population. (7} Because the ChemRisk
study only sucveyed people that held a 1989 Maine resident fishing license it likely did
not semple Penobscot sustenance fisherman (I) or Maliseet iribal members who obtain
their llcenses from tribal governments (J). Penobscot tribal members get sustenance
fishing licenses directly from the tribe and are not required to get Maine vecreational
licenses to fish in tribal waters, including the Penobscot River, Likewise, it is our
experlence that tribal people who carry out subsistence lifestyles pre not likely to be
“captured” in mall or telephone surveys. We believe that the cansumption rates from the
Wabanaki Exposwe Scenario Study more acourately reflect sustenance fishing practices
and demonstiate the inadequate protection effered by the proposed rule changes. (D)

USEPA provided the following commenis:

USEPA belleves that Maine's reliance solely on the ChemRisk survey of recreational
anglers in Maine in the 1982-1990 {ishing season is not justified in determining an
adequate level of protection for the Maine Indian Tribez, Pirst, the ChemRisk study
involved a survey of recreational anglers only, and did not consider fish consumption by
persons who take fish for their individual sustenance, e.g. members of the Majue Indian
Tribes. The ChemRisk study was based on a survey of anglets who were required to
obtain recreational fishing licenses from the State of Wafne, However, the Maine Indizn
Tribes have asserted to USEPA during consultation that members of the Penobscot
Nation and the Passamaquoddy Tribe are not required to obtain such licenses under state
law. By definition, therefore, members of the Penobscot Nation and the Passamaquoddy
Tribe were not Included in the population surveyed. MEDEP has indicated to USEPA
that some “anglers of Native American heritage” who fish for recreational purposes aid
whao are required to obtain a fishing license from the State were surveyed by ChemRisk;
however, that fact does not address ar cure USEPA®s coneerns beeause there is no
mdication the survey assessed subsistence triba) consumers. Thus, USEPA concludes
that Maine is not in possession of adequate lacal or specific data that would spport use
of a FCR of 32.4 grams/day, in combination with a cancer risk factor of 10E-4, a3 partof
the deteymination of an adequate level of protection for the Matne Indiai Tribes®
subsistence fishing uze, (N}
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Case 1:14-cv-00264-JDL Document 1-1 Filed 07/07/14 Page 101 of 120 PagelD #: 125

CHAPTER 584
Surface Water Quality Criteria for Toxle Pollutants

USEPA nates that the Maine Imptementing Act, as ratified by the federal Maine
Indign Claims Settlement Acl, speclfically recognizes the reserved right of the
Penabscot Nation and Passamaquoddy Tribe to take fish within the boundaries of
their Tndian reservations for theit individual sustenance, There may also be other
wibal uses that merit speelfic examination or furthef docvmentation fo deiermine
whether there is an identifiable population that is making a use of waters distinct from
that of the general population. For example, the Tribes and other subpopulations may
engage in fishing for the sustenance in waters outside the boundaries of the tribal

resetvations. (M)

For use in these revised criteria, EPA does not helieve that Maine has adequately
demonstrated that a stetewids FCR of 32.4 grams/day accurately reflects the Maine
Tndhisin Tribes® vate of fish consumption. In particular, EPA does not believe that
ilaine has adequately demenstrated how this FCR would protect the Maine Indian
Tribes’ unique uses of the waters in the State, especiaily the right of the Penobscot
Mation and the Passamaguoddy Trlbe ta take fish fov their individual sustenance. (IN)

Appendix &, Table 1: Criteria for Priovity Poliutant fisted pursugnf (o 304ta) of the
Clean Water Aet and 1, ex to Tahle 1.

Yijsh Consomption f Sustenance Rights
G, Comment: Support;

The following comments were provided by the principal author of the ChemRisk (1992)
an¢ Ebert et al (1993) raports,

The 32.4 gfday fish consumption rate that forms the basis for Maine's current wQC
is based on the assumption that one-half pound (227 g) of recrealionally caught fish
obtaned fram Maine waters may be consumed weekly throughout the year, The
ChemRlsk and HBRS {1992} findings are divectly relevant to the selection of an
appropriate fish consumption rate for rulemaking. The USEPA has established a

- methodology for states and ribes to develop ambient waler quality criteria (UJSEPA
2000), This methodology recommends the following hierarchy for selecting fish
consuraption rates (FCRs) to be vsed in the following order of preference; L. site-
specific FCR that represents at least e central tendency of the poptlation surveyed
{either sport or subsistence or both); 2, reports from existing fish intalte surveys that
reflect similar geography aud population groups {i.e. from neighboring State or
Tribe or a similar watershed type); 3. use intake rate assumptions from national
food consamption surveys; 4. USEPA’s defaults of 17.5 g/day for the genaral adult
population and sport fishers, and 142.4 giday for subsistence fishers, (K

USEPA (2000) uses the default rate of 17.5 g/day in its national 304(a) criteria
derivations. Tt has been chosen o be protective of the majorlty of the general
population. In addition, USEPA states that it “has provided definiidt vahies for
States and quthorized Tribes that do not have adeguate information on local or
reglonal consumprion pafterns, hased on nunerous studies that EPA has reviewed
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on sport anglers and subsistence fishers.” While USEPA’s methodology allows
substantlal flexibility in the development of state-specific or waterbody-specitic
WQC, it is clear that protection of every potentially exposed individual is not its
goal, Instead, the methodalogy strives to protect average consumpiion among all
potentially exposed populations, including higher consuming subpopulations. (K}

USEPA’s preferred methodology for selecting fish consumption rates is the use of
State-specifie data where available. Such data me available in Maine for the
general angler population and also for vavious, potentiatly sensitive ethnic
subpopulations in the state. A one-year siate-wide survey of licensed Maine
recreational anglers wag conducted in 1591 (ChemRisk 1992; Ebert et al, 1993).
Those survey data indicated that 95 percent of the Maine anglers surveyed who
consumed sport-caught fish obtained through both open-water and ice-fishing in
Maine, consuimed a total of 26 p/day or less, Atthe time the suvey was ponduocted,
there were fish consumption advisories present on onlfy 200 miles of the more than

- 37,000 niles of vivers, streams and brooks in the state, and theve were no advisories
present on any of Maine’s roughly 2,500 lakes and ponds. As result, Maine
anglers had the ability to fish from a neavly nnlimited number ol non-advlsory
Maine waterbodies during that time period. (K)

Fish consumption rates for # nuinber of identified subpopulations were alse
asiimated based ant those survey data. The group with the highest consutaption
rates was fhose indivlduals who identified themselves as Native Americans. A total
of 148 Native Amexicans were included tn the surveyed papulation (11 percent of
the population who participated) and 96 of those individuals reporied consuming
fieshoeater fish thet had been sport-caught, ‘While the median consumption rate
(50" percentile) of 2.3 g/day for this subpopulation was similar to other groups
evaluated, the arithmetic mean of 10 g/dav veas higher than the average of 6.4 g/day
for the total population, and the 95™ pexcentile of 5i g/day (since corrected to

60 gfday based on a revision of sample size) was nearly double the 95" percentile
for the toial angler popuiation {ChemRisk and HBRS 1992), These data indicated
that there was a portion of tle Native Americen populaiion that, on aveiage, was
consoming fish at higher rates than the genera) angler population, However, only
six percent of the 96 Nutive Americans who consumed fish consumed at rates
higher than the 32.4 g/day upon which the current WQC s based. In addition, the
maxirnum rate teported by this subpopulation (162 g/day) was lower than the
meximum consumption rate of 182 gfday reported for the entire populaion
‘surveyed, Thus, while the average Native American angler consumed morg than
the avorage tecreational angler, the consumption rates for the very highest
consumers were similar to these for the population at large. (K)

Questions regarding potential fish consumption of Native Arnerican tribal members
have aclsen, in pait, from the reported results of a dietary reconstruction siody
conducted by Harper and Ranco (2009). These anthors estimated historical
consmmplion rates between 286 and 514 gfday for Maine’s Native Ameiican {ribes
bused on assumptions about caloric intake and literature-based information about
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the historlcal distary practices of Native Americans in the 16™ 17% 18", and 16™
centutles. The stated infent of that report was to reflect ths historical patterns of
individuals fully using their nataral resources, and the vepott asserted that
ladividuals could not retoen to these patteras because of present-day environmental
confamination conditions but that they would retusa to this behavior "ance
protective standards ave in place.” This veport implies that impaired water quality is
whe reason that individuals do not cocrently consime fish at the histovically higher
wates, and that a substantial number of them would retutn ta those historically
tigher consumption rates if water quality was improved. However, neither
agsertion is likely fo be true. (K)

All individuals who lived in daine in the 16", 17" 18™ amd 19" centuries lived in a
subsistence manner, Thus, this behavior was not limited to the ibes, Hunting,
fishing, farming and trading were the only way that individuals could feed
themselves as there were no widely available commercial foods, Due to the current
commercial availability of fresh, frozen and prepared foods in stores and
sestaurants, and public assistance for low incoime persans, this lifestyle is no longer
necessary for survival in Maine. (K)

At the time that the Maine angler survey was sonducted, advlsortes were limited to
specific main stem reaches of four waymwater rivers in the State but there were no
advisorles on any other waterbodies, Thus, Maine anglers had a vast number and
variety of nan-advisory fishing resources avaiiable at that time. Despite this, only
65 percent of the licensed Native Americans who participated in the suivey actually
consumed sport-caught fish, This percentage was lower than the 77 percent of the
total angler population surveyed that consamed sport-caught fish. Thus, even when
nearly unlimited resources were available, none of the Native Americuns ineluded
in the survey consumed at (he levels asserted by the Harper and Ranco study. (K)

All of the syailable data indicate that it is highly unlikely that a substantial number
of Mative Americans in Maine would retura to historical subsistence behaviors that
aceeed prior to the 20™ contury even if Maine waterbodies wete returned {0 2
pristine condition, This is largely due to the commerciel availability of a wide
variety of mavket-based foods. In fact, when nearly all of Maine’s water bodies
were viewed as pristing, due fo the lack of advisories at the time the iMaine angler
survey was conducted, this type of behaviol was nat exhibited, It is recommended
that the current fish inpestion rate of 32.4 giday be retained as the basis for the
WQC for arsenic. This vate s protective of more than 95 percent of the total angler
population in Maine and is protective of 94% of the Native American angler
population in the state. It is based on state-speeific data, as outlined in the fivst tier
of USEPA’s (20003 hieravchy, and it exceeds the rate of 17.5 sfday thai USEPA
nses 1o develop ils natlonal water quality criferia. (K)
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The following comunents were provided by the ALC,

As a lepal clarification, Native Americans in Maine do not have sustenance fishing
righis outside the tibal reservations, and the geagraphic scope of the tribal
reservations is [imited under the teans of the Act 1o Implement the Malne Indian
Claims Settlement (the “Tmplementing Act™), 30 MRSA, Sections 6201-6214, The
Implemeniing Act gives the members of the Penobscat nation end the
Passamaquoddy Tribe sustenance fishing rights “within the boundarles of their
sespective Indian Reservations,” Outside those iribes’ reservations they ave subject
to the same Fishing restrictions as any other citizens of the Stale, including season
and bag limits, Purther, the Houlton Band of Maliscet Indians (HBMI) does not
have sustenance fishing 1ights at all, Qutside of the Penobscot Nation and
Passamaquoddy Tribe reservations, no one has a right of sestenance or subsistence

fishing, (M)

‘The Penabscot Nation Reservation is defined in the Implementing Act as Indian
Tsland and all islaids in the Penobscot River noith of Indian Island that existed on
June 29, 1818, excepting any island transfened to anyone outside the Penobscot
nation subsequent to June 29, 1818 and before 1980, Those islands do not include
anty portion of the Penobscot River (reference 6/3/97 letter from Maine Office of
Aftorney General to USEPA Region 1), Nor dogs the Penobscot River inelude
islands in the branches of the Penobscot River (veference 12/16/93 letter from
Malne Office of Attovney General to Bureau of Indian Affairs), (M)

Principles of riparian ownership do not apply to extend the Penobscot Nation
TReservation to the middle of the Penobscat River because the Penobscot Mation
does not "ovwn® the Penobscot Nation Reservation, Rathey, the State of Maine owns
the Penobscot Nation Reservation in trust for the Penobscot Natlon. The scope of
ihe Penobscat Nation Reservation, therefore, 1s only as delineated in the
Implementing Act, and does not extend to any portion of the river itself, (M)

Therefore, no one has a right to snstenance fishing in the Penobscot River, or
anywiiers else in the State of Maine outside the tibal reservations, ingluding the
Meduxnekeag River — and it would viclate the Implementing Act fo recognize such
avight. Native Americans not only will not retorn to “historic consumption rates”
outside the Gibal reservations, but tiey are not permitted to do so pursuant to Maine
law. Further, it would be impermissible for the DEP to establish state-wide numerlc
human health water quality ceiteria that are protective of a tribel sustenance fish
consurption right that does not exist outside the teibal reservations. If the
Penobseot MNation or the Passamaquoeddy Tribe can demaonstvate diffsrent fish
consumption rafes for waters within theiv reservations, however, it may be possible
for the Tiibes to meet the critria in Chapter 584,3(B) for adoption of site-specific
waler body eriteria. ()
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Response to Comments #5 and #6

The Depaiment recognizes that there may be increased consumpiion rates as 4 result of
subsistence fishing. The Depaciment chooses not to substantislly addiess comiments mede
regarding the physical boundarles of the areas where sustenance fishing itghls exist, the
vefurn fo historic consuraplion rates in arcas where sustenance fishing rights unquestionably
exist, ot other issues related to the Maine Indian Claims Settlement Act cifed above, as
theze issues need not be addiessed to establish protective AWQC, The Depariment’s
silenece on these issues should not be constiied as agresinent with the commenters,

Instead, the Department chooses to focus on the larger Jssues involved with establishing
lunman health criteria for incrganic arsenic that will be appropriately protective of all #aing
conzumers, including high risk populations,

The Depariment affers one exception to the above note. Cominenters have questioned
whether tribal members requive state fishing licenses and whether members may have been
exeluded from the ChemRisk survey. The extent of teibat or Maine Indian Tribal State
Cojamission jorisdiction over watei: bodies within Indian tevtitortes is deseribed in the
Maine Indian Claims Settlement Act, 38 M.R.S.A, § 6207. The Penabscot Nation and
Passamaquoddy Tribe have exclusive jurisdiction over fishing on any pond located whaolly
within Penobscat ot Fassamaquoddy terrifory whicl is less than 10 acres i size.

30 MR.S.A, § 6207(1). The Maine Inctian Tribal-State Commission has exclusive
jutigdiction over fishing on any pond 10 o more acres in size if 50% or more of the linear
shoveline is within Penobacot or Passamaquoddy tertitory, and in any section of & viver or
stream, both sides of which are in Indian territory or cne side of which is within Penobscot
or Pagsamaguoddy territory for a continuous length of % mile oc more, 30 MR.S.A. §
6207¢3). The Maine Department of Inland Fisherles and Wildlife (MDIFW) indicates that
tribal members do noi reauire state fishing licenses for fishing in tibal waters, but da
require state licenses when fishing in non-teibal waters, Where state lesiises are required,
the initial license is issued by the Tribe, whereas subsequent litetime licenses ave issued by
MDIFW, The nuniber of keibal waters in Maine is relatively small in comparison o all
watess. Tt is possible that some individuals may have fished exclusively in tribal waters if
1939-1990, not requived a state fishing license, aad thus were not inciuded in the
population of license holders poientially surveyed. Although these individuals would be as
valid as ather anglers surveyed, the Department notes that such surveys typically only
sample a cross-section of the popalation and do not includs every possible individual,

Ag to concems with the validity of the ChemRisk (1992) and Ebert {1993) stndy/icpodts,
the Department provided information on the ovigin of Maine’s fish consnmption rate in
its Response to Comunenis on its 2003 revisions to Maine Rule 056-096 ChR 584,
“ChemRisk (Ebart et al) condicted a mailed survey of 2,500 randomiy selecfed Malne
anglers for the 1989-1990 fishing season, obtaining responses frot 1,612 anglers (64%%
response rate). From these data estimaies have been oblained a o35™ percentile fish
intake value of 21 granss per day for all anglers, 26 grams per day for fish corsiming
anglers, and 31 grains per day for a subsef of anglers of Maofive American heritage

(N=1I 4’3)"'3. These abave estiinates reflect consumphion of recreationally caught fish fiam

"Response o Comments Paga 19 Wlny 25, 2012



Case 1:14-cv-00264-JDL Document 1-1 Filed 07/07/14 Page 106 of 120 PagelD #: 130

CHAPTER 534
Surface Water Quality Criteria for Toxic Pollutants

ali waters.” “These data have been reviewed by EPA and ave listed a5 one of the key
stirdies providing inforination on fieshwater recreational fish consumptior’, "

cheRisk, 1952, Consunption of freslwyater fish by Maine anglers, A Teclinica] Reporl, Portlhnd, ME,
Cheanillsk, a division of MelarenfHart, Bevised July 24, 1994

*Elion E, Hagrington NW, Boyle ht J%, Keenan RE Bl
fish zumao i | Aumerlean T Figlierles ement, Yol 13:737-745.
? PA, 1 E re Foclors Handl S Environmenl ction Agen s of Iy

and Developmen], Washington DC. BPAGI0A-95- 0020

Curiently, Maine utilizes a fish consumption rate of 32.4 grams/day (the equivalent of
one 8-ounce fish meal per week), This represents the 97" percentils for Maing
recreational englexs for all waters, the 94" peccentile for Natlve American anglers in
Maine, and exceeds USEPA’s current consumnption rate of 17.5 grams/day that is based
on the 90™ pexcentile consumption rate for the US adult population (USEPA's AWQC
Mothodology Section 1,6) and USEPA's previous rate of 6.5 grams/day. Maine notes
that, at this time, USEPA is still using the 6.5 gvam/day consumption rate for caleulating
arsenic criferia, Using a eancer visk factor of 10E-6, Maine maintains that the 32.4
praen/day fish consumption rate is not anly protective of the sensitive subpopulation of
fish consnuming recreational anglers, but is also protective of the higher-end sengitive
subpopulation of native American recreational anglers based on the only emplrieai data
of which Maine is aware (ChemRisk (1992), Ebext et al (1993)). The question remains as
to wheiher this rate is adeguately protective with the 18E-4 risk factor.

Thoungh numerons commenters, including USEPA, criticize the ChemRisk 1992 (Ehert et
al 1993) study, it is cited by USEPA in the 2011 Exposure Factors Handbook in foth
Section 10.10.3, Recommendations — Recrentional Freshwater Anglers, and Seclion
10,104, Recommendations — Native American Subststence Populations, Asto its
adequate representation of the Native American population, the ChemRisk study sampled
(.12% of the general population in Maine end approximately 1.9% of the Mative
American population in Maine, The ChemRisk study sampled 0.59% of the general
population fishing license holders and 4.5% of the Native Amsrican lifetime fishing
license holders on non-iribal linds based on eucrent numbers. Therefore, contrary (o
assertions made by commenters, Native Americans in Maine were represented at a bgher
percentage than was the general population.

As noted by commenters, some fish consamption adyisorles were in place at the trie of
the ChemRisk survey, The fitst fish consumption advisories were due to dioxin in the
Andrescoggin River in [985, the Kennebee [River and Penohscot River in 1987, and the
Prasumpscot River and West Buanch of the Sebasticook River in 1990, The 1950
advisory was subsequently revised and removed in 1992. Additional advisories have
been established since the ChemRisk swvey pertod, based on mercury, diogin, DDT, and
other contaminants. Additionslly, public awareness of historical pollution in
imcustrialized rivers can be expected to have suppressed fish consumption en a local
besis. The Department is unable to quantify the extent of suppression due to historical
polluiion in the major ivers or the dioxin advisories in place at the time of the ChemRisk
study, but believes that the ChemRisk (Ebert et al) estimates of fish congumption for

Fesponze 1o Cormmenls Fapa 20 ay 25, 2012



Case 1:14-cv-00264-JDL Document 1-1 Filed 07/07/14 Page 107 of 120 PagelD #: 131

CHAPTER 584
Surface Water Quality Crlteria for Toxie Pollutants

rivers and steeams ag well as the inclusive “all waters” category are likely to have been
affected to some degree. The Department heliswes that this effect is likely similar in
other studies of recreational end subsisience anglers that are used clsewhers and
neveriheless considers the ChemRisk (Ebert et al} study to provide the best available

Maline-based data.

The ChemRisk (1992) and Bhext et al (1993) study calculated Fish Consumption Raies by
combining fates from all sourees including rivers/streams, lakesfponds, open water fishing,
ice fishing, personally caught and gift fish, The Department has recenily caiculated the 99™
percentile of this data to be 37.6 prams/day for lakes/ponds and 128 gramsfday for all
\vaters [0 represent the most highly exposed subpopulation. To meet the responstbility in
USEPA's AWQC Methodology of ensuring eriteria are “adequiately profective of the most
Mehly exposed subpopdlation’ with a change in the Cancer Risk Level noted above, the
Department proposed to uze the 138 gram/day (99" percentils) valoe as a vevised state-
wide fish consumption rate in calevlation of inorganic arsenic AWQC, As this is local
population-specific empivical data, it is a preferred value to the nationgl default subsistence
fishing consumption rate of 1424 grams/day (also 99" nevcentile) according to EPA's
AWOQC Methodology (Sections 1.6, 2.6, 2,8.2), Further, s the ChemRisk (1992} and Ebert
el al {1993) study is cited by EPA in the Exposure Factors Handbook in both Section
10.10.3. Recomimendarions — Recreational Frestneater Anglers and Section 10.10.4,

. Recommendations — Native American Subsistence Populations, Maine belicves that the
validity of the study and the protective nature of its revised fish consymption rate for
sensitive subpopulations (138 grams/day) are demonstrated,

werle (Tnorganic F

. Inorganic Arsenic Portlon of Total
7. Comrment:

Woodland Polp LLC states that much of thelr arsenic discharges are o “prganic”
and not “inorganic™ arsenic. Organic arseic is universally accepted as not hazmful
to human health or the environment and is not tegulated by the Department.
Assumpiions tegarding the amount of inovganic axsenic (versus the harmless
organic) In fish tissus ave wildly off the maik. Althcugh inorganic arsenic levels in
fish tissue rangs only fram 2-10%, the assumption is that 100% of arsenic in fish
tigsue ig inorganic. This vesults in cffluent limits “orders of magnitude lower than
necessary to piotect human health”, Indeed, our arsenic limit of (1,35 ppb is Just for
the inorganic arsenic, with no limits on organic ssenic. The Depariment has used
an assurnption that 50% of a facility’s avsente discharges ate organic, The ratios of
inorganic fo organic atsenic in our discharges vary widely, and with o obvious
correlation to mill operations. As a result, there is a sigaificant chance that the
mill’s orgenic arsenic dischavges will be subjeot to its limif, even though there isno
harm to human health or the environment from organic avsenie. The existing
AWOQC (1A} are based on flawed assumptions regarding the levels of inorganic
arsenic that may exist in our environneent without adversely impaciing human
tealth. The current visk level of 10E-6 in Chaptey 584 assumes fish consumption
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rates that ave almost double the consumption rates used by U.8. EPA and an
excessive bicaccumulution. (L)

FMC Corporation and The Arsenic Legislative Coalition state that on average, in
freshwater fish only 10% of the arsenic is inorganic while in maving and estuaring
fish only 2% is inorganic. (E)

Respouse to Copunent #7:

Arsenic is widely present in the snviconment, 1t is Found in our soils, water, and in the raw
materials used by our manufacturers, In goidance developed following the 2003 rule
yevision, Maine noted 8 wide range of inorganie factors in the literature between 1% and 39%
depending on the arsenic source represented. Maine settled on & rebuttable presumption of
5(% inorganicforganic in tolal arsenlc io be used in applying the established criteria fhyongh
effluent limitations. Al the suggestion of USEPA and from the example of other states and
USEPA regions, Maine is proposing to establish an inorganic fagtor in AWQC (JA)
caloulations. The curient literatue discusses a range of 10-30% inorganic aisenic in fotal
arsenic.

Of many avoilable studies, Lovensana et al (2009 schalarly veview) reports, ¥ Data from the
sworidwide Herature Indicate the percent of inorganic arsenic T marine/esitaring Fnfish
does not exceed 7.3% and in shellfish can reach 25% in organisms from presumably
wnconiaminated aveas, wirh few dote avatlable for freshwater organisms. However,
percentages can be much higher In orgonisms fran contaminated areas and in seaweed. US
site-specific data for marinesestuarine finfish and shellfish ave shnilar to the worldwide date,
and for freshwater finfish indicate thot the average percent inorganic arsenic 1s generally
<109, but ranges up fo nearly 30%.” “Data for freshwafer or gonisms  from presumed or
Inown contaminited US site assessments indicated that whereas average percen iHorEanic
arsenie values were generafly <10% for finfish, the percent inorganic avsenic varlues for
individucal samples or composites of a particidar fype of fish can vary widely from nof
detected to nemly 3024.”

1tis noted that there Is variability even among USEPA Regions, with some using a 10%
inorganic fretor, while others use a 30% inorganic factor. Some species appear o
consistently have low levels of inorganic ausenic, -Aside from this, some Tigures at the lower
end of the range in reviewed studies are actually based on average results, while the
maxirautn amounts ave observed to approach or exceed the upper end of the range depending
on species, portions of the organisms analyzed, ele. As Maine typically seeks to be
protective of human health and aquatic life at ruch higher than average levels (i.c. p5™
percentile), the Depaitment 13 iecommending the more conservative 30% Inorganie Factor,
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M. USEPA Comment B lication of Maine Water Quality Standards,

8, Comment;

USEPA provided the following, which is essentially a vepeat of u comment that it
made for the 2005 Chapter 584 rulemaking, “af present, note thal Maine's state water
quaity standards are not applicable fo waters of the federatly recognized Tribes in
Maine, because fhe State has not specificaily applied to tnplement its water quality
standards program n these territories and EPA has nof made a specific finding that
the State kas hurlsdiction fo fplement the water qudality standards in Tribal waiers,
EPA Is takdng no position now on whether the State has adequate authority fo
Ihiplenient its standards in Indlan ferritories.”

Response to Comment §;

Maine provides the response thet it provided in the 2005 procesdings, “Maine submils ity
Water guiatity standards fo EPA for approval, purstiaat to Section 303 of the fedeval CHA,
1o be applicable io all State woters, Uniil vecently, EPA has never quaiified its
acknowledaments as applving only to certain State waters, nor Indicated that such
standards as applied to the waters of the federally vecogmized Tribes in Merine were
inconsisient with the CWa or any ofher federal law. The Maine Implementing Act and
Jederal Maine Indian Clatms Setflement det provide that exeept for ceridin infernat irthal
matters not applicable here, the Tribes, and the lands and naturel resources owned by fhe
Tribes, ‘shall be subject fo the ks of the State...fo the same extent as any other person or
Tanids or other natural resources therein.' The Deparimeni thus disagrees thof ‘Matne’s
steve weter qualily standords gre nort applfeable to the waters of the federally recogmized
Tribes in Moine.™ That Maine’s water quality standards apply statewide, including in
Tndlism Tetritory and Indian Reservations, has sloce been confirmed by the U.S. Court of
Appeals for the First Cireuit in Maine v. Johnson, 498 F.3d 37 (1* Cir, 2007),

E. Explasation of ihe Revised AWQC (JA):;

The initial proposed revisions to the AWQC for Inorgenic arsenic were prompted by the
Maine Legislature (P.L, 2011, ¢.194, dn Aot fo Review Staje Water Cuadity Standards)
and were limited to the cancer visk factor, Based on comments received from USEPA
and other commenters and to ensure adequate protection of the general population ag well
as hiphly exposed fish consuming subpopulations, the Department conducted & wider
teview of the Factors need for establishing inorganic arsenic crileria in Maine, other
states, and USEPA yegions, The Department proposed revisions to several other relevant
factors, which resulted in revised AWQC for inorganic avsenic, The revised criteria ave
less shlngent than the initinlly proposed eriterin, However, the process utilized is
consideted by USEPA to be more transparent and more protective of sensitive
subpopulations at the 10B-4 cancer risk level, This process has been used by other states,
such as Oregon, and approved by USEPA, The factors used to arive at the revised
AWQC (LA) are described below,
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Chapter 584 norganic Arsenic AWQC for Human Health

Parameter 2005 (previous) rule | Initial proposed rule | Adopfed 2012 yule
Cancer Rigk Level 1.00E-06 1.005-{14 1.00E-04
Body Weight To kg 70 ke T kg
Cancer Potency Factor 1.75 mplke/day 1,73 mefke/day 1.75 mgfkelday
Water Consumption 3 Liday 2 Liday 2 Liday
Bioconcentration Factor | 44 Likg 44 Likg 26 Likg
Fish Consuraption Rate | 32.4 gfday 32.4 gfday 138 g/day
Inotganic Factor 50% rebuttable 40% rebuttabls 3%

L presumption in limits | presumption in timits
Criteria
Human Health; 0,012 ug/L 1.2 ugfl 1.3 ugll
Water and Chepanisms
Human Health: 0.028 og/L 2.8 ug/l 3.7 ugll
Organizms only

Cancer Risk Level: Indicated change pucsnent to PL 2011, ¢, 194, AAn def fo Review State
Water Quelity Standards (codified at 38 M.R.S.A, § 420(23())).
Body Weight: Mo change is made to the stamdard subject body welght of 70 kg,

Cancer Potency (Slope) Factor: The 1.75 mgfkg/day is the crurent USEPA valve,
promulgated in the National Toxics Rule (1992), In 1998, USEPA established a value of

1.5 mg/kg/day in the Integrated Risk Information System (IRIS) database, however the
national cilteria was not vevised and the 1992 value remains in effect, Both

1,75 mgfkg/day and 1,5 mefkg/day are based on arsenic effects in skin cancer. The Science
Advisory Board and National Research Council nosw recommend a duaft potency factor of
25.7 mag/kgfday based on cancers in interngl evgans such as the bladder and lungs as more
applicable to arsenic consumption. But, this vaiue has not been formally adopied and
TISEPA advises it cani not be used at this time. A date has not been provided for adeption
of & vevised Cancer Polency Factor, Some states and USEPA regions have utilized the
1698 TRIS factor of 1.5 mgskg/day, though it was not formally adopted by USEPA. Based
on the expectation that a revised facior may be greater then the existing factor, the
Department chooses to continue to use USEPA’s adopted 1992 value of 1.73 mgfleg/day

and not to incorporaie the less steingent, 1998 IRIS factor,
Water Consumption: No change {s made to the standard water consumption rate of 2LIday.

Biocongentration Factor (BCFY: The 44L/kg value is the curvent BCF for USEPA (dutbtent
Water Quatity Criterio for Avsenic, 1984) and Maine (2005). 1t is based on a limited data
set of studies for two species; eastern oyster (1982} and bluegill (1980). A more recent
analysis by USEPA calenlated the proposed 26 Likg value from the geametiic mean of the
previons studies and three additionel studizs on rainbow trout (1994), The vevised BCF of
26 Likg was approved by USEPA for marine watsrs in Oregon (2011} and USEPA HQ has
recommended it for vse in Maine waters statewide,
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Fish Consnmption Rate {FCR): As noted above, the Departrent is proposing fo revise the
FCR used in caleulating AWQC for inorganic arsenic from ihe cutrent 32,4 gfday 1o

138 g/day. This value will be prafective of 99% of the high end fish consuming, Naiive
Arnierican sensitive subpopulation in Malne pursuant o the ChemRisk (1992) and Ebet
et al (1993) study.

[iorganic Factor; As noled ahove, the Department is applying a 30% Inotganic factor (TF}
in caleulating AWQUC for inovganic arsenic, representative of estimates of the percentage
of inorganic arsenic in total avsenic. Previously, the Department did not specify an IF in
enleulation of AWQC (LA). However, the percent inorganic was addressed in calculation
of effluent limitations for arsenic, By default, the AWQC ([A) asswned 100% inorganic
arsenic. But, during limit ealculations, the Depauiment spplied a rebutiable presumption
of 50% inorganic arsenic, representative of the veriability in previous estimates of the
percent inorganic,

AWOC (TAY: The deseribed values resuit in Ambient Water Quality Human Health
consumption of water and otganisims (freshwater) etiterte of 1.3 ug/L #nd Human Health
consumption of orgattisms only {imarine water) criteria of 3.7 ug/L.

2, SECOND PURLIC COMMENT PERIOD MARCH 14, 2012 - AI'RIL 13, 2012,

During the public comment period for the revised proposed rule, the Deparlment recsived
comments from three patties, focused primarily along fhe following themes.

A. The pronosed rule is still very conservative

1, Comment:

The Maine Rural Water Association (MRWA) stated, the proposed rules are still ovecly
conservaiive and are stricter than the majority of other states, Even though these
proposals are decreasing the burden they are still too vesivictive. Some arens of the State
with high natural levels of arsenic will continue to find compliance with the proposed
revised criteria to be a challenge particularly IF thely drinking water or an industry
impacted by soil arsenic concenteations such as potato, landfill leachate, paper, wood
products, fish or marine products discharges to the treatment plant. {O)

The Arsenic Legislation Coalition (ALC) supports the praposed changes in the AWQC
for inorganic arsenic becanse, as it described in its earlier comments, they will not cause
increased exposures to incrganle atsenle and, thus will be health protsctive for all Maine
residents, Each of the revised faciors can be shown to be very conservative. (F)
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The City of Rockland Polhytion Control Facility stated, when the [egislature passed LIy 513,
An Act 1o Review State Waier Quality Standards, it was recopnized rhat the cuwrent Chapter
584 arsenic AWQC was unnecessaxily stringent. The least complex method to address this
issue was to modify the Cancer Risk Level, leaving all other parametfers unchanged, The
revised criteria will continue to puf an unnecessary burden on municipalities and industries in
Malne, The City of Rackiand appreciates and suppolts Maine DEP efforts in proposing
important modifications to the Chapter 584 arsenic AWQS. However, the City does nat
suppoit the revised modifications to the Fish Consumption Rate, Bioconcentration Factor and
Inorganic Factor, The Cify contimies to support the iniilal proposed e, and will only support
parameter modifications that ave protective without being overly stringent. (Q)

Response to Comment #1

The Department’s initial proposed ambieni, water quality (human health) criteria for inorganic
arsenic (AWQC(TA)) proposed to change the acceptable cancer visk Factor from 1 case per [
miltian people (10E-6) to 1 cage per 10,000 people (10E-4) as mandated by P.1. 2011, ¢. 194,
but did not propose to revise any of the other parametsis used in calenlating AWQC(IA). In its
commenis, USEPA noted that well sampling progvams conducted tn Maine in 1992/2000 and
2006/2007 indicate that a significant portion of Maine residents are alveady exposed to elevated
arsenic due to high concenbations of arsenic in private duinking veater wells. Whereas prior
argenic toxicity information was based on risks of skin cencey, more recent studies indicate
risks of intermal cancers as well, Based on this aud other issues noted above, USEPA
determined that the Department’s initial proposed revised human health eriteria for inorganie
arsenic were not sufficient to ensure that sensitive subpopuiations would not be exposed to a
cancer risk from inorganic arsenic exposuve greater than one case per ten thousand people
(10E-4}, and thus would not be adequately protective of sensitive subpopulations, (Comment
1.A.1, Opposed) This prompted the Department to review methodolopies used Tor establishing
inorganic arsenic criteria in other states and USEPA regions md propose revised criferia that
wonld be adequately protective of sensitive subpapulations. The result is a process in which
several underying parameters involved in the caleulation of AWQU{IA) were evalvated and
vevised, resulting in a inove transpavent process that the Depsactinent believes is based on
appropiafe sclence and policy. As noted above, in addition to the change in cancer risk factor
mandated by P.L. 2811, ¢. [94, revisions were made [n the statewlde fish consompticn rats,
bioconcentration factod, and percent inorganic factor used In caleulating AWQC(IA), A
discussion of the basis for each of the vevised pavamefers is included v 1B above,
Interestingly, thowgh not the inteation of the review, in this reevaluation process the proposed
criterin became less siringent, The previons AWQC{IA) were 0,012 ng/L for consumption of
vaater and organisms (HHWO} and 0.028 ng/L for conswmption of organisms (HHO) only.

The initially propesed criteria were 1.2 vg/L (HHEWO) and 2.8 (HFO). The revised arlteria are
1.3 ug/L. (HEWO) and 3.7 ug/L. (HHO), The Depmtment belicves the revised proposed criterin
are attainable and afford protectlon of Maine citizens and thevefore stands by the revised

criteria,

Rosponse o Conmnenls Page 26 Moy 25, 2012
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CHAPTER 534
Surface Water Quality Criteria for Toxic Fellutants

B. Revision 1o Fish Consumption Rate

2. Comment
One of the revised parameters upon which the revised AWQUC(IA) is based is the fish
conshmption rate. Commenters expressed concern with the revision from 32.4 giday to

138 g/day.

The City of Rockland Pollution Control Facility supported the initially proposed ruls that
leaves the current Fish Consumption Rate at 32.4 g/day. The revised criteria are based on
an increased Fisk Consamption Rate of 138 gfday, On ieviewing EPA Exposiie Factors
Handbook, EPA/GO0/R-09/052F, Seprember 2011, Table [0-5, it is appavent fish
consumption rates are highly variable acrazs the county. Given this significant
varinbility, e Fish Consumption Rate within ihe Exposuve Factors Handbook Table

10-5 Summavy ranges for Sintewide Surveys, which include data from Maine based
consumption studies (i.e. 5-51 g/day) should be considered, (Q)

The MRWA states, Maine wants to follow Oregon with 4 much higher fish consumption
rate value of 138 g/day, but enly consider it for the arsenic calculation. We are stongly
opposed to inereasing fish consumption values as this will lead to the argument that why

is Maine using Increased fish consumption for arsenic but not for other polluiants suech 23
copper, lead, zinc and organios? Opening the door to the argument that an increased fish
consmnplion value should be used in all toxics since it is agreed that there 1s population -
in Maine that depends on subsistence fishing would greatly burden small communities by
requiring tertiary freatrent {0 meet much tighter water quality oriretla. {C)

The majority of highly exposed figh consuming subpopulations exist in limited aveas of
the State. The MRWA submits that Maine should consider site specific criteria for sveas
separately than the remsinder of the State. The majotity of the subpepulations which
comsume fiore fish are consumlng more freshwarer fish. Different sxeas in Maine have
differing naturally occurring levels of atsenic in the water, Since there I3 significant
vaviation throughout the state, criteria should be evaliated based on site specific criteria
in order to be tuly science based. The fish consnmption rate should only be applicable 1o
those regions that there is 4 subpopulation that exists based on subsistence fishing, (0)

The MRWA belleves the State also should deteymine the fish consemption rate in (hose”
subpopulations in Maine and not base it an other states ethnic practices, If Maine
proposes to follow Oregon in increasing the fish conspmption rate value nsed in the
treies calenlation and eomntinue to reinain 3o conservative with all the factors allowabls,
we submit that there should be vatiances allowed for namrally oecurving bockgeound
concenkrations in the permitting process, {0)

Reaponse to Coments Page 17 Wlay 25, 2012
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CHAPTER 584
Surface Water Quality Criteria for Toxic Pollutants

Response to Comment #2

Maine is using a higher fish consumption rate for use in calculating AWQC(LA) fo ensure
protection of sensitive subpopulations, as ls required by USEPA’s AWQC Methodology.
This action is not kaken with an intent to foliow any othet state and it specifically utifizes
Maine data, As noted above in the Response to Comments #1,8.5 and #I.E.[u;f Maine’s
previons staiswide fish consamption rate of 32.4 grams/day represents the 97" percentile
forr Maine recreational anglers for all waters and the 94™ percentile for Native Ametican
anglers in Maine. Using a cancer risk factor of 10E-6, Maine maintelned that the 32.4
gram/day fish consumplion rate is not only protective of the sensitive subpopulation of
fish consuming recreational anglers, but is also proteciive of the higher-end sensitive
subpopulation of native American recreational anglers based on the only empirical data
of which Maine is awave (ChemRisk (1992), Ebert et al {1993)). The question remained
as fo whether this rate was adequately protective with the [0E-4 risk factor.

USEPA determined that the Department’s initially proposed revised AWQC(IA), in
which only a change in the cancer risk factor wes proposed, were not sufficient fo ensure
that sensitive subpopulations would not be exposed fo & cancer visk from arsenic
exposore greate than one case per ien thousand people (10E-4), and thus would hot be
adequately proteciive of sensitive subpopulations. (Comment 1.A.1, Oppaosed).

To meet the responsibility in USEPA’s AWQC Methodology of ensuring critevia are
“adequately proleciive of the most highly exposed subpopulation” with a change inlhe
Cancer Risk Level noted above, the Department is using the 138 gram/day (99™
percentile) value for Mative American anglers in Maine as a new state-wide fish
consumption vate in caloulation of inorganic arsenic AWQC, As this is local population-
specific empirical data, 1t is a preferred value to the national default subsistence fishing
consumption rate of 142.4 grams/day (also ggh percentile) aceording to EPA’s AWQC
Methodology (Sections 1.6, 2,6, 2.8.2), Further, as the ChemRisk (1992) and Ebert et al
(1993) study is cited by EPA in the Exposuce Factors Handbook in both Seciion 10,10.3,
Recopmendations — Recreaftona! Freshweter Anglers vnd Section 10,104,
Reconmiendeations — Native American Subsistence Popularions, Maine believes thal the
validity of the study and the protective nature of its revised fish consumption rate for
sensitive subpopulations (138 prams/day) are demonsivated,

The revizion ko the statewide fish consumption rate nsed in caleulating AWQC(LA) only
applies to caleulation of criterls for inorganic avsenic. All other criteria except for
inorganic mrsenic ave still cajculated based on a cancer rigk facior of 10E-6 and thus do
nat reauire a change in the fish consumiption rate in order to he profective of the most

sensitive subpopulation.

Bezponse to Comimenls Pags 28 Mlay 35, 2082
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CHAPTER 534
Surface Water Quality Criterfa for Toxic Pollutants

As noted above (Comment #1.B.3; Opposed), in its initial proposed rule, the Departiment
ieferenced additional protections provided In the existing rule (06-096 CME 584.3 B(2))
thvough the ability for parties to request establishment of site specific human health
criteria. As noted in the same gection, USEPA determined that chis opportunity alone did
not adequately address its concerns with prolection of sensitive subpopulations, [t was
determined that a new statewide lish consempiion rate was vequired. However, the
existing rule section clted is still available if it is determined that some areas regoire a
pieater rate in order to ensure adequate protections,

The Depm‘tmcnt notes that the connnenter's suggestion to consider backpround
concentratioms is already provided for in Depariment rule 06-096 CMR 530, Surface
Water Toxics Confiol Propram, Section 4.C Background congenirations.

The Department believes the revised proposed statewide Hsh consumption rate is
appropriate for inorganic arsenic and therefore stands by the revised proposed culieria,

C. Inorganic Factor

3. Coratment

Ce of the revised parameters upon whicl: the AWQCIA) is based is an Inorganic Factor
(JF). Commenters expressed concern with the revision to wilize a 309 IF, suggesiing a
lower TE [nstead.

The ALC restated previous comments that "mrosf arsente In fish s In the form of organle
componnds that are much less toxic then inovgonic arseric. On average in freshwater
Jish, less fthan 102 of the aisenic is inorganie, while in inavine and estuarine fish, only
2% is Inorganic (Schoof and Yager 2007). Ay noted by Schoaf and I’ag&r 2007}, in
freshuvater finfish, the mean orzanie arsenie fraction was 7.2%, the 75" percentile was
10% and the 90" percentile was 16%, Maine DEP has selected a nurcimim value fo
represent the inorganic arsenic fiaction, but fish consuiners will be exposed (o various
kinds of fish from various sources over their lifethne, so use of o vadie close o a
maxfwur Wil yieltd substantial overestivctes of potenfial exposiae to Inoreanle arsenle.”

®

The MRWA iz supportive of the changes to the criteria that have made them less strict,
but feels they are still overly conservative and would encourage using a lower inorganic
fraction for the caleulation of fhe ¢ritevia of 10% rather than 30% which is overly
conservative. {0}

The City of Rockland Pollution Confrol Facility states, if the Inarganic Arsenic Factor 12
to be modified, a representative factor should be established, Aninorganic factor of 10%
wonld be more representative of actual freshwater fish concentrations and overly
protective in the case of marine fish, (3}

Tesponse to Comments Page 2% nay 25, 2012
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CHAPTER 584
Surface Water Quality Criteria for Toxle Pollutants

Eespanse to Comment #3

As noted in Response ko Commenl #1,C.7 above, the curvent litergture discusses a range of
10-30% inorganic arssnic in tofal arsenic. 1t is noted that thers is variability even among
USEPA Regions, with some using a 10% inorganic factor, whils others use a 30% inorganic
factor, Some species appear to conzistently have low levels of inorganic arsenic. Aside from
this, same figures at the lower end of the range i reviewed studies ars actually based an
average iesults, while the maximum amounts are observed to approach oi exceed the upper
end of the range depending on speeies, portions of the organisms analyzed, etc. As Maine
typically seeks to be protective of human healih and aguatic life at much higher than average
levels {L.e. 95™ percentile), the Departenent stands by its use of the more conservative 30%
Inorganic Factor, However, the Depertment does not role out reconsideration of any of the
parameters utilized in calcnlating the AWQUO(IA) as additional information becomes
gvailable and as appropriate.

D, Bioconceniration Feclor

4. Comnent

One of the revised parameters upon which the AWQUC{IAY is based is the
Biaconcentration Factor (BCF), Commenters expressed concern with the proposed
revision from 44 Lekg to 26 Like, sugpesiing a lower BCF instead.

The ALC comments that the consumption-weighted BCF was intended for broad
application io freslnwater and estugrine environmentis, but that current consumption
pafterns suggest that the BCT shonld be even lower than proposed. (P).

The City af Rockland Pollution Coutrol Facility comments that, based on available fish
consumpfion date, 26 Likg is overly stringent as well. (Q)

Response to Comanent #d

As noted above in Section 1.E, Explanation of the Revised AWQC (TA),
Bioconcentration Factor, the previous BCF of 44 Likg for inorganic arsenic is based on a
limited data set of studies. The revised BCF of 26 Likg was caleulated by USEPA.ina
recent analysis of thiee additional sindies. USEPA recommended that the 26 L/kg BCF
be utilized statewide in Maine, The Department believes the ravised proposed statewide
BCE is appropriate for inorganic arsenic and therefore stands by the 2012 revised criteris,

Respanse o Comments Page 30 Mday 25, 2012
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CHAFTER 584
Surface Water Quality Criteria for Toxic Pollutants

E. Sumsnary Statenients

5. Cominent

The ALC states, the revised inorganic arsenic eriteria ave proteciive of hwman health and
ace mote stringenl than criteria approved by most other states. The criteria ave nlso
consistent with USEPA methodologies and guideiines for developing human health
criteria and, as long as there ave no increases sbove natural levels, will not lead to
inereased exposure to arsenic for Maine residents. Even high fish consumers will be
protected because hoth the assumed fish consumption rate has been increased and _
because the arsenic concentrations in fish will not change, Furthermore, less than 10% of
grsenic in fish is Inorganic arsenie, providing a preates than theee-fold protective factor
for the revised AWQC, Based on these findings, the ALC urges the Maine DEP to adopt
the inorganic arsenic AWQC as revised, (F)

Response to Comment #5

The Department offers no response,

Besponse o Comnasnlz Paga 31 Tfny 23, 2012
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Notice of Agency Rule-making Proposal

AGBNCY; DEPARTMENT O ENVIRONMENTAL PROTECTION
CHAPTER NUMBER AND TITLE: 06-096 CMR 384, Sucface Water Quality Criteria for Toxic Follufants
PROPOSBD RULE NUMBER (feave blank; assigned by Secretary of Stae):

CONTACT PERSON FOR THIS FILING:;
Robert I, Sivalton

Maine Department of Buviranmental Protection
17 State Houge Station

Augusta, Me 04330-0017

Tel: (207) 215-1572

Baw: (207) 287-3435
Robert.D.Straitoni@deine.Gov

CONTACT FERSON FOR SMALL BUSINESS TNFORMATION ({f d\fferent):

PUBLIC HEARIMG (if any): f\!wamhtr 1, 2011, %30 em, MEDEFP Essponse Services Trainlog Boon, 4 Blossom
Lae, Avgusta, ME 04330

COMMENT DEADLINE: December 1, ?l]ll

HRIBF *3UMMARY: The surface waters of the Siale are managed o prevent contamination from foxic polluants
in toxic amounts in order fo meat the gnﬂis of the Clazm Waler At aud Maine's water quality standads, -
Taxic compounds may not be dlsc]mrged in amounts that may cange toxic mpasts ¢n ﬂqualw organjsms or
atfect human hoalth. Thie rule revision changes the eancer risk level for inorganic arsenie used in
cafeilating ambient water quality (human bealth) eriterls and establlshes revised inorganie acsenio cifieria
aceordbigly, Turther, this revigion updates Iaine’s mnbient water qualily and human health crilerdia for
poihstants for which DSEPA lias updated orlterla gince Malne's last revision in 2003, using Maine-specifio

parameters where applicable,

IMPACT.ON MUNICIPALITIES OR COUNTLES ¢If any) This rule vevislon will benefit munisipaitiss that
operate affected Publicly Owned {wastowater) Treatnont Warks (POTWs) by eliminating eriteria for
arsenle fhat is helieved (o be unatfainable and establishing new arsenio criteria still within USEPA .
guu:ln]inas Duither, itwill hanaﬁt affeated munlclpallifes Ly ensuelng that the Dopartment wiilizes the most |

current criteria,

STATUTORY AUTHORITY FOR THIS RULE; 38 MRSA, 341-H, 420, and 464
SUBSTANTIVE STATE OR FEDERAL LAW BEING IMPLEMENTED (If difforont):

TMAIL FOR OVERALL AGENGY RULEMAKING LIAISON; Mike Karaglannes@maine. gov

¥ Check one of thie folfowing hwe boxes,

X The above summary i for use in bath the newspaper aid \ebsite Roitess. -

E] The above susmeary 1s for the rewspaper itolfee enle A lore detatled swnmary S basle staterent i affivched
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Rule-Making Fact Sheet
(5 MRSA §8057-4)

AGENCY: DEPARTMENT OF ENYIRONMENTAL PROTRCTION
" 'NAMB, ADDRESS, PHONE NUMBER OF AGENCY CONTACT PERSON:

Robbrf I, Steaiton

Maine Depariitient of Enviconraental Frotection
17 State House Station

Augusta, Me 04330-0017

Tel: {207)215-1579

Fax; (207) 287-3435

Robert D.Straton@ddaine.Gov

CHAPTER NUMBER AMD ROLE TITLE: 06-086 CMR 584, Surface Water Quality Criteria for Toxic
Pollutants

STATUTORY AUTHORITY: 38 MRSA, 341-H, 420, and 464

DATE AND PLACE OF PUBLIC HEARING: Novenber 1, 2011, 9:30 am, MBDEP Responge Services
Traluing Moom, 4 Blossom Lane, Augusta, MB 04330 '

COMMENT DEADLINE: Decembar 1, 2011
PRINCIPAL REASON OR FURPOSE FOR PROPOSTNG THIS RULE:

Thig rule revision was initiated porsuanl to P, 2011, e, 194 (LD 515, An Act fo Review State Water
Chadity Stardordds, and at the request of the Yolnt Standing Committes on Eoylronjaent and Natural
Resources. This rule vevision changes the cances risk lovel for inorganio arsonio used in calculating
ambisnt water quality {lmman healll) orlteria and establishes rovised Inorganic arsenle criteria
sccordiogly, Furthor, this revision wpdates Maine’s ambient water quatity and lurman bealth eriterla for -

_ pollutants for which USEPA has wpdated criterls slnce Maine’s Jast revislen in 2005, using Meine-"
specifio parameters where applicable, )

ANALYSIS AVD RXPECTED OFERATION OF THE RULE:

This action revises an existing Mains rule (06-096 CMIL 584, affective date Octaber 9, 2005) with an
origival effective date of May 17, 1983, ‘The ariginal rule was established Jn rosponse to amendments (o
the Federal Clean Water ActIn 1987 and amendments 5o 3§ MRSA, Seetion 420 enacted In 1921, liath of
which requived Msaine to develop comprehensive ruivs doaling with toxic polluants in llcensed
wasfewater diseharges. Tiwe Department estallished and has nanaged n surface waters toxtes contral
program sincg the effeclive date of the original rule. The Deparbnent anficipates that the revised mla

wilt operate successfuily within the Departmant's ex/sting program.

FISCAL IMPACT O THE RULE:

_ A Cost Bonefit Analysis has been determined winecessary at tiis time, This mle reviston Is autlelpried
to result In no increased cosls to the repulated conummnlty and no appreciable increased costs o the
Deparfment. It fs mandated by "law and ey result in less regulatory burdens on the regulated

conmnity,
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fi "o

Rule-Making Cover Sheet 2 01 2_2 1 1
T EXHIBIT
(O

TO: secretary of Stafe
ATTH; Admluofstrative Procedurs Officer,
Stote House Statlon 101, Augusin, Maine 04333,

10 Apencyt DEPARTMENT GF ENVIRCNMENTAL PROTRCTION

r—

2. Agonoy nmbrella and uait number; 05-096 } o r‘;iliwe
€ dlgitumbrsln # and 3 ¢t anll ¥)

3 Title of 1ule: Swf i nali Iterfa for Toxio Follutents JUL 2 4 2{”2

4, Chapter numbeyr assiguerl'tu the ruls ChR 584 . oy
- {muetbs 3 figlls or leas) . SECREYARY OP 87ATR

5. Date(s)ymethod(s) of notice: Published rulemaking advertisements: Septomber 16, 2011 (Claen
Wiater Act); Qotober12, 2011 (APAY; March 14, 2012 (APA, second comment period)

6. Datafs)/place(s) of henring(s): November 1, 2011, 9:3¢ are, MEDEP Rasponse Services Training
Roon, 4 Blozsom Yane, Augusta, ME 04320

7. Typei O nswmle 5] parital amendpaoni(s) of existing ruie
O suspeneion of exigtingula [0 rapeat of rule O emergency rle

a mﬁoat aud replace; complets xeplassment of exisfing -:shaptm with formsr version
sloulfaasonsly repealed,

o

N efphone of agency contact gerson: Robort D, Skatton, (207) 215-1579

% Iio major subsfantive rule under Title §, ¢, 375, auh-CI0-A, check one of the followlug

L1 Provigional adoption 0 Xfnal adoption

prdar fo Leglalaiive revlewd)
O emergency ndopflon of major-substantive vule

10, Certifieation Statement: ), Pafvicls W, Alo hereby pertify thal the sitached is a frue copy of the

rdes} dﬁsmbc{l above and lawFully adopted by
cpartmer fal Pioteallon on ll 5 30 551

maneof agencd _ (dmie)
I fortlier eertify that all portions of thiz rale are adopied in uompllance with the
requirements of the Maine Aduinistvative Procedure Act,

Slgnabares vt" .fj ) .
¢oidetnal [gndtupe, persnnally slgned by the head of Sgency)

Prioted name & #itle: : .
' |

11. Approved s to form ond legality by the Atforney General on Jul; ﬂ : <
(dele)
Siguatiro_ Y, Ve oo g MU

{originel slgnsture, personelly signed by an Asstplant Attarney Benersl) JUL 24 2012

Printed Name; _ Jonel M, MoGiintock, Assietant Atforney ( anek

THE SEGHETAHY

BFRECTIVEDATE: Uil 29 2010
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\)‘\GED Sbf,&d‘
g % UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
AN 3 Region 1 _
%Moe 5 Post Offlce Square, Suite 100
45, o)
A proté Boston, MA 02109-3912
May 16, 2013

Patricia W, Aho, Commissioner

Maine Department of Environmmental Protection
17 State House Statlon

Augusta, ME 04333-0017

Re: Review and Action on Water Quality Standards Revisions

Dear Corminissioner Aho:

By letter of January 14, 2013, the Maine Department of Environmental Protection
(“DEP") submitted rovisions of the State’s surface water qualily standards to Region 1 of
the United States Environmental Protection Agency (“"EPA" or “Region”) fort review,
The revisions were adopted by the DEP on July 13, 2012, By letter to EPA dated January
9, 2013, Maine's Assistant Attorney General in the Natural Resources Division certified
the revisions as having been duly adopted pursuant to state law, The Region has
completed its review of the submitled revisions to the arsenic criteria as further described
below, .

Pursuant to Section 303(c)(2) of the Clean Water Act and 40 C.F.R. Part 131, T hercby
approve the following water quality standards rovisions (o 38 MRSA §420, sub-§2 as set
forth in P.L, 2011, Ch. 194 (LD 515) “An Act To Review State Water Quality Standards”
and CMR 584, Surface Water Quality Criteria for Toxic Pollutants.

1, Revision of the cancer risk Jevel used to calculate the human health criteria for
arsenic from one in 1,000,000 to one in 10,000 and

2. Revision of the arsenic criteria to protect human health from 0.012 to 1.3 pg/L
for the consumption of water and organisms and from 0,028 (o 3,7 pg/L for
the consumption of organisms only.

We are still reviewing revisions to the acrolein and phenol criteria and are not taking
action on those revisions at this time.

EPA acknowledges your request fo approve the revisions for all waters, including walers
that are within Indian territories. Today’s approval does not extend 1o waters that arc
within Indian territories, EPA infends to publish a notice explicitly seeking public input
on the applicability of the revised arsenic criterion in question to waters within Indian
tervitories before completing ils review, Therefore, EPA is taking no action o approve or
disapprove the State's revisions with respeet 1o those waters at this time, In the
meantime, RPA will retain responsibility under Seotions 303(c) and 303(d) of the Clean
Water Act for those waters, ‘
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Discussion

In implementing 1D 515, DEP reviewed (he available scientific literature on the faclors
ihat are used to derive waler quality criteria to protect human health uses including
fishing, recrention in and on the water, and, where applicable, diinking water, DEP also
reviewed data specific to waters in Maine and used the information to derive arsenic
criteria for Maine's waters,

~ Arsenic is a known carcinogen thal may cause cancer in skin or internal organs such as
the liver, lungs and bladder.” In its 304(a) criteria recommendations, EPA states that
arsenic criteria should be applied as inorganic arsenic.? As is the case for all pollutants,
EPA’s 2000 Human Health Methodology encourages states 1o use local and regional data
when making risk management decisions inherent in developing criteria, including
decisions inherent in selecting the appropriate fish consumption rate, target risk level and
bioaccumulation factor,’ :

Maine’s revised numeric criteria for arsenic were derived using the same general
methodology and cquations used to calculate EPA’s current 304(a) recommended criteria
for carcinogens. The rovised criteria and the input variables used to calculate the criteria
are summarized in Table 1 below, The paragraphs that follow explain those components
of the caleulation that have been revised Lo form the basis of Maine’s new arsenic criteria,

Cancer Risk Factor (RF); The State of Maine enacted LD 515 in 2011 directing DEP to
revise Maine’s human health water quality criteria for arsenic based on a cancer risk
factor of 1 in 10,000 rather than the previous RF of 1 in 1,000,000, EPA’s recommended
methodology for the derivation of water quality criteri states that [ in 1,000,000 or I in
100,000 may be acceptable cancer risk faciors for the general population and that highty
exposed populations shoutd not exceed a 1 in 10,000 risk level! :

Fish Consumplion Rate (FCR): Maine’s previous 32.4 g/day FCR represents the 94
percentile for Native American anglers in Maine and the 95" percentile for the total
angler population in Maine, based on data from a 1990 survey of licensed Maine anglc:rs5 .
fn deriving the new arsenic ctiterla, DEP used 138 g/day, which is the 99" percentile of
this survey, 1o ensure that the crileria are proteotive of subsistence fishers, a highly
exposed population, This approach is consistent with EPA recommendations for

ih

! Agency for Toxic Substances and Disease Registry {ATSDR), Toxicological Profile for Arsenie. Atlanta,
Georgla, August 2007, Available at: hitp:faww.atsdr.cde govisubstances/ioxsubsiange.osp2loxid=3

2 BPA, Natlonal Recommended Water Quality Criteria, uman health criteria for arsenic published 1992,
available at: htlp://water.epn.gov/scilcch/swguidance/smndards/crilerlafcurrciMndcx.cﬁn

> 84 BPA, 2000, Methodology for Deviving Amblent Water Quality Criteria for the Protection of Human
Iiealth. U.S. Environmental Protection Agency, Office of Water, Washingtoa, D.C, EPA-822-B-00-004.
page 2-6, Avallable at: hlm:l/w\s'w.enn,uov/wmerscience/criieriw’humgnhcaith/mothod/cmunlcle.mlf

S RPA. 2000. Methodology for Deriving Ambient Water Quedity Crlieria for the Protectlon of Huma
Health. 1.8, Bavironmental Protection Ageney, Office of Water, Washington, D.C. EFA-822-B-00-004.
page 2-6. Available at: Ay cpa.povivaterselonceferiterieiumanhontthimethod/complete pdf

3 Ebent, £.S., R.E. Keenan, J.W, Knlght, and N.W, Harrington, Conswmprion of Freshwaier Fish by Malne
Anglers, proceedings of the 1992 TAPPI Rnvironmental Conference,

2
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Table 1 - Comparison of Maine's Previous and Revised Arsenic Criteria

Parameter 2008 criteria 2012 eriteria
Cancer Risk Faclor (RF) 1x10° ix 10"
Body Weight (BW) 70 kg 70 kg
Cancer Potenoy Factor (q1¥) 1.75 mg/kefday | 1,75 mpske/day
Water Consumption (DW) 2 Liday 2 Liday
Bioconcentration Factor (BCF) 44 Likg 26 Likg
I*ish Consumption Rate (FCR) 32.4 g/day 138 p/day
Inorganic Pactor (IIF) none’ 30%
Criterla to profecl human health for consuming | 0.012 pg/L 1.3 pg/L
fish and drinking water (water + organism)
=1,000 x RF x BW

ql* x [DW + (BCF x FCR x [I}]
Criteria to protect human health for consuming | 0,028 pg/L 3.7 ue/L.
fishonly
=1,000 x RF x BW

qi*x BCF x FCR x IF

estimating fish consumplion rates for subsistence fishers and is appropriate to ensure that
highly exposed subpopulations are nol exposed to a risk level greater than 1 in 10,000,

Inorganic Factor {IF): Arsenic is present in the environment and in {ish tissue in both
organic and inorganic forms, Inorganic arsenic is the form that is most foxic to humans
and used o develop toxicity data for cancer and other end points, The IF is the ratio of
inorganic arsenic to total arsenic in fish tissue, DEP conducted ifs own literature search
which found a range of observed IF values from 10 to 30%, According to DEP's review,
the lower end of this range is based on average results, whereas maximum amounis are
observed to approach or exceed the upper end of the range depending on specics and
other factors, DEP chose the more protective end of this range,”

Bioconcentration Factor (BCF): Bioconcentration refers to the uptake and retention of a
chemical by an aquatic organism from water, The BCF is the ratio of the concentration of
a substance in the tissuc of an aquatic organism (o its concentration in the ambient water
in sliuations.whore the organism is exposed through the water only and the ratio does not

¢ The 2005 criteria did not include adjustment to the critoria based o an assumption of  ratio of inorganic
1o 1otat arsonie. Therefore, IF was not included In the 2005 ealexlatios, Inslead, DEP assumed a ratio of
50% inorganic arsenic to total arsenic in deveioping waler quallty based sffluent limils for dischurgers
subject to licensing undor Maino's National Pollution Discharge Blimination Systesn, EPA urderstands
that with the adoption of the now arsenie oriteria, DEP will no longer niake those adjustments,

"See 112712011 omai) from Raber D. Stratton, DEP, to Ellen Weitzier and Stophen Silva, BPA.
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change substantially over time, Maine has updated the BCF used for the arsenic critcria
based on a 2011 BCF derivation for arsenic conducted by EPA in support of an arsenic
crileria revision in Oregon,® The 2011 derivation used a larger set of studies than were
available in 1980 when the 44kg/L BCF (used in the 2005 Maine arsenic criteria) was
developed.

EPA approves of the WQS revision (o the arsenic criteria on the basis of the
demonstrated use of available sound science, including state specific data, to derive the
new criteria,

We look forwatd to continued cooperation with Malne in (he development, roview and
approval of water quality standards pursuant to our responsibilities under the Clean Water
Act. Please contacl Ellen Weitzler (617-918-1582) if you hiave any questions,

Sincerely,

D

Kenneth Moraff, Acting Director
Office of Ecosystem Protection

cc: Brian Kavanah, MEDEP
Tracy Bone, EPA SSB
Jennie Bridge, EPA

YEPA, Region 10, Technical Support Document for Action on the State of Oregon's New and Revised
Fluman Health Water Quadity Criterla for Toxics and Associated Implementation Provisions Submitted July
12 and 21, 2011, October 17,2011
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COMMENTS OF MAINE ATTORNEY GENERAL JANET T. MILLS ON EP’S
REVIEW OF MAINE WATER QUALITY STANDARD REVISIONS AS THEY APPLY
IN INDIAN TERRITORIES

SEPTEMBER 13, 2013

The State of Maine, by and through its Office of Attorney General, hereby submits the
following comments in response to EPA’s “Public Notice of EPA’s Review of Maine Water
Quality Standard Revisions as They Apply in Indian Territories.” EPA secks comments on the
State’s authority under the Maine Implementing Act, 30 M.R.S.A. §§ 6401 ef seq. (“MIA”) and
Maine Indian Land Claims Settlement Act, 25 U.S.C. §§ 1721 ef seq. (“MICSA”) to set water
quality standards (“WQS”) in Indian territories, and on whether these particular WQS revisions
adequately protect water quality in Indian territories. Pursuant to the operative statutes, Maine
has the authority and responsibility to establish WQS for all of the waters of the State, including
any waters within or near Indian territories, and the statutes do not permit EPA or any of the
Maine Tribes to set WQS in the State’s stead, as is more fully explained below.

EPA’s Current Review is Unlawful and Unnecessary

At the outset, we object to EPA’s review process, which is unlawful. EPA’S authority
over state water quality standards is set forth at 33 U.S.C. § 1313(c)(3), which authorizes EPA to
specify any changes to the proposed standards the agency believes are necessary under the Clean
Water Act (“CWA”) within 90 days of their submission. The standards in question here were
submitted to EPA in January of 2013, and 90 days has long since passed. Therefore, EPA has no
authority to require any changes to these standards in connection with their federal approval.

Additionally, there is no legitimate 1'easoﬁ for EPA to establish a separate federal notice
and comment process concerning these proposed standards. In its notice EPA says it is soliciting

comment “in case” some members of the public were not aware that the State intended to apply

1



Case 1:14-cv-00264-JDL Document 1-3 }Filed 07/07/14 Page 2 of 11 PagelD #: 150

these standards to Indian waters. As the state rulemaking record makes clear, and as EPA knows
well given its own participation in that process, one of the central issues commenters addressed
was whether the standards were sufficiently protective of Indian subsistence fishers. These
commenters included the Penobscot Nation and EPA, both of which submitted extensive
comments, as well as the Houlton Band of Maliseet Indians. The record shows that Maine’s
Native American community was well aware of the rulemaking and actively participated in it.
This being the case, it is a mystery which “members of the public” EPA believes may have
missed their chance to comment at the state level because they were unaware these standards
would apply to Indian territories. Once again EPA is acting as a “roving commission,”
presumably in order to justify an outcome where EPA has some new-found WQS jurisdiction.
See Michigan v. EPA, 268 F.3d 1075, 1084-86 (D.C. Cir. 2001). Courts have been highly critical
of EPA for similar maneuvering on state-tribél issues. Jd. (criticizing and rejecting EPA effort to
“create” jurisdictional controversy in order to justify imposition of a federal Clean Air Act
program in “disputed” territory).

We also note that EPA has made no finding that Maine haé inadequate authority to adopt
and enforce its WQS within or adjacent to Indian territories. EPA cannot assert federal authority
when it merely professes uncertainty regarding a state’s jurisdiction over tribal territory; it must
first make a formal finding that a state lacks jurisdiction. Michigan, 268 F.3d 1075, 1084-86. As
the agency is surely aware, such a finding is precluded not only by the express terms of the MIA
and MICSA, but also by the First Circuit Court of Appeals ruling in Maine v. Johnson, 498 F.3d
37 (1* Cir. 2007).

Pursuant to the MIA, Maine’s environmental regulatory authority applies uniformly

throughout the State, including to Indian lands and waters. 30 M.R.S.A. § 6204. When EPA

2
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denied Maine delegation of the National Pollution Discharge Elimination System (“NPDES”)
program as to three tribal facilities on the grounds that the State lacked jurisdiction, the First
Circuit vacated the decision, finding that the MIA is “about as clear as is possible” in conferring
jurisdiction on the State over Indian lands and waters. Johnson, 498 F.3d at 43, EPA’s
reluctance to acknowledge the State’s authority to adopt and enforce its WQS in Indian Territory
today is reminiscent of the agency’s now discredited decision-making on the State’s NPDES
application, but is inexplicable in light of the Johnson decision, which provides clarity on the
jurisdictional issue.
EPA’s Historical Treatment of Maine’s Proposed WQS

For years, both before and after the 1980 passage of MIA and MICSA, Maine adopted
and revised its WQS, submitted them to EPA for federal approval, and EPA acted on them, all
without any mention of an issue regarding jurisdiction over Indian territories.! For example in

1986, Maine substantiaily revised and strengthened its WQS to protect its water resources and

' Four years after the passage of the Settlement Acts, EPA issued its 1984 “Policy for the
Administration of Environmental Programs on Indian Reservations ” (“1984 Policy™), available at
hitp://www.cpa.gov/tribal/pdf/indian-policy-84.pdf. That document specifically acknowledged
that a state could have “an express grant of jurisdiction from Congress sufficient to support
delegation to State Government.” 1984 Policy at 2. This language is a clear reference to settlement
acts such as MICSA. Not surprisingly, Maine commented on a draft of that document to make that
connection, explaining “that a settlement act conferred state authority over the Penobscot Nation
and the Passamaquoddy Tribe and thus ‘ruled out the possibility of delegating any programs to
the tribes.” The Origins of EPA’s Indian Program, 15 Kansas Journal of Law & Public Policy
191 at 294, fn. 497 (Winter 2006). EPA apparently accepted that at the time, just as it should
have. But while “[t}he 1984 Policy remains the cornerstone for EPA’s Indian program,” EPA is
now acting at variance with it in Maine, since the agency continues to resist that Congress has
expressly granted jurisdiction over Indian tetritories to the State. EPA Policy on Consultation
and Coordination with Indian Tribes, May 4, 2011 at 4, available at
http://www.epa.gov/tribal/pdf/cons-and-coord-with-indian-tribes-policy.pdf

3
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designated uses. Me. Pub. L. 1985, ¢. 698, § 15, now as amended 38 M.R.S.A. §§ 464 ef seq.
These standards provided various classifications for different levels of protection, and
specifically applied to every surface water in Maine, including waters in or near Indian
territories, such as the Penobscot River. /d. at § 464(7). None of the standards or designated
uses mentioned or provided any special protection to tribal interests or sustenance fishing. Id.
EPA raised various unrelated concerns regarding these standards and their application to various
waters, including those in or near Indian territories, without any mention that applying these
standards to Indian territories required special EPA approval or triggered some different level of
scrutiny.” In a letter dated April 24, 1987, EPA specifically discussed standards for the
Penobscot River and its West Branch, with no mention of tribal issues.” Repeatedly and
consistently, EPA approved Maine’s proposed standardé, even though the standards expressly

applied to areas the Tribes claim to be within their territories.”

2 Letters dated July 16 and August 20, 1986, from EPA Regional Administrator, to DEP
Commissioner (Exhibit (Ex.) 3).

3 Letter dated April 24, 1987, from EPA Regional Counsel to Counsel to the Governor of Maine
(Ex. 4).

% Letters dated June 28, 1999, from EPA Director, Office of Ecosystem Protection, to Acting
DEP Director, Land and Water Quality (Ex. 11); March 25, 1993, from Acting EPA Regional
Administrator to DEP Commissioner (Ex. 9); April 12, 1993, from EPA Chief, Water Quality
Branch to DEP Commissioner (Ex. 10); December 20, 1990, from EPA Regional Administrator
to DEP Commissioner (Ex. 8); May 11, 1989, from EPA Assistant General Counsel to Maine
Deputy Attorney General (Ex. 7); November 3, 1988, from EPA Director, Waste Management
Division, to DEP Director, Bureau of Water Quality Control (Ex. 6); May 21 and August 31,
1987, from EPA Regional Administrator to DEP Commissioner (Ex. 5). Moreover, EPA’s earlier
communications regarding Maine’s WQS also did not mention any issue regarding tribal lands,
waters or fishing rights. Letters dated November 12, 1985, from EPA Deputy Regional
Administrator to DEP Commissioner (Ex. 2); February 20, 1985, EPA Regional Administrator
to DEP Commissioner (Ex. 1).
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At about the time Maine filed its application for NPDES delegation, EPA for the first
time included language in its WQS approval letters indicating that the new and revised standards

»5 Maine has now repeatedly and in writing asked

were approved except as to “Indian territory.
EPA to explain the legal basis for its refusal to approve its WQS as to Indian territory, asked
which water bodies the agency considers to be within Indian territory, and asked what standards
apply there if in fact Maine’s do not. EPA has refused to answer these questions directly. The
agency’s handling of this issue has done nothing to help Maine citizens, including tribal
members, but has created confusion where none should exist in the wake of the Johnson
decision,

It should be noted here that EPA’s official position today — that Maine’s WQS de not
apply within Indian territory because EPA never expressly approved them as applicable there —
apparently has only theoretical meaning to the agency. EPA has reviewed dozens of draft
permits for dischargcs on the Main Stem of the Penobscot River, including for a facility on the
Penobscot Reservation at Indian Island, but has never once taken the position that Maine’s
generally applicable WQS did not in fact govern these applications. Of course, EPA could never
take that position because if it did, it would have to point to some alternative set of standards that
apply instead of ‘Maine’s, and would have to explain the legal basis for all of this, which is not
possible. So while EPA on the one hand maintains that it has never approved Maine’s WQS as

to Indian territory, on the other hand it continues to apply Maine’s standards to each and every

CWA proceeding in the State.

> Letters dated February 9, 2004 from Linda M. Murphy, Director, Office of Ecosystem
Protection to DEP Commissioner; April 14, 2004 from Linda M. Murphy, Director, Office of
Ecosystem Protection to DEP Commissioner and January 25, 2006 from Linda M. Murphy,

~ Director, Office of Ecosystem Protection to DEP Commissioner (Ex. 12).

5
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Similarly, whenever EPA itself issues a NPDES permit, the CWA requires a certification
from the state pursuant to section 401, 33 U.S.C. § 1341, that the discharge complies with the state
water quality standards and state law requirements. PUD No. ! of Jefferson Co. v. Washington
Dep't of Ecolagy, 511 U.S. 700, 704 (1994). Maine has been issuing section 401 certification
throughout the state, including in areas in or near claimed tribal waters, without any hint from EPA
that jurisdiction to do so is lacking,

Maine’s Authority under the MIA and MICSA to Establish WQS in Indian Territories

113

The Federal Water Pollution Control Act Amendments of 1972 instituted “a

comprehensive program for controlling and abating water pollution.” Train v. City of New Yor,
420 U.S. 35, 37 (1975). In establishing this regulatory framework, Congress was careful to
“recognize, preserve, and protect the primary responsibilities and rights of States to prevent,
reduce, and eliminate pollution.” CWA § 101(b), 33 U.S.C. § 1251(b).

It is now well-established that Maine has primary jurisdiction over the waters in the State,
including any waters in or near Indian territory. The 1980 Settlement “provided that ‘with very
limited exceptions,” [the Tribe] would be ‘subject to* Maine law....” Johnson, 498 ¥.3d at 42.
One of the cornerstones of the MIA establishes:

Except as otherwise provided in this Act, all Indians, Indian nations, and tribes

and bands of Indians in the State and any lands or other natural resources owned

by them, held in trust for them by the United States or by any other person or

entity shall be subject to the laws of the State and to the civil and criminal

jurisdiction of the courts of the State to the same extent as any other person or

lands or other natural resources therein.

30 M.R.S. § 6204. “[T]he then Interior Secretary's state[d] to Congress that the Settlement Acts

were ‘intended to effectuate the broad assumption of jurisdiction over Indian land by the State of

Maine.” I1.R. Rep. 96-1353 at 28, reprinted in 1980 U.S.C.C.A.N. 3786, 3803-3804 (report of
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the Department of the Interior).” Johnson, 498 F.3d at 45 n.10. This jurisdictional principle was
confirmed and approved in MICSA. 25 U.S.C. § 1725.
At the time the Settlement Acts were adopted, the Interior Department, largely
responsible for relations with Indian tribes, told Congress that the southern tribes'
lands would generally be subject to Maine law. IL.R. Rep. 96-1353 at 28 (report of the
Department of the Interior). The Senate Report, adopted by the House Report,
declared that “State law, including but not limited to laws regulating land use or
management, conservation and environmental protection, are fully applicable as
provided in [the proposed bill] and Section 6204 of the Maine Implementing Act.” S.
Rep. 96-957 at 27; H.R. Rep. 96-1353 at 20.
Johnson ,498 F.3d at 43-44 (emphasis added). Congress understood that under the new law
Maine would retain its environmental regulatory authority over the Tribes and their territories.
The Senate Report stated that “for example, although the federal Clean Air Act, 42
U.S.C. § 7474, accords special rights to Indian tribes and Indian lands, such rights
will not apply in Maine because otherwise they would interfere with State air quality
laws which will be applicable to the lands held by or for the benefit of the Maine
Tribes. This would also be true of police power laws on such matters as safety, public
health, environmental regulation or land use.” S. Rep. 96-957 at 31.
id at 44 n.7.
In the face of this, EPA has previously asserted in dicfa that it has a “trust responsibility”
to “take over promulgation of”” WQS insofar as they affect tribal waters (68 Fed. Reg. 65052,
65067-68 (November 18, 2003)). Maine strongly disagrees. First, “reservation” lands in Maine
are not held in trust by the federal government. S.Rep.No. 96-157, 96™ Cong., 2d Sess. (“Senate
Report”) 15 (1980); H.R.Rep. No. 96-1353, 96" Cong., 2d Sess. 15-16, reprinted in 1930
U.S.C.C.AN. (“House Report™) at 3791; Bangor Hydroeleciric Co. (Milford), 83 FERC P61,037,

61,085-86 (1998).°

® The federal Department of Interior (“DOI”) has previously stated that fee title to the islands in

the Penobscot River was held by Maine in trust for the benefit of the Penobscot Indian Nation.

Bangor Hydroeleciric Co. (Milford), 83 FERC at 61,086. See also, Mattaceunk Hydroelectric

Project, P-2520-072;, Scoping Document 2, at § 221 (2013), available at
7
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Second, to the extent that EPA could ever lawfully invoke a federal “trust responsibility”
towards Indian territory in a manner that affects state jurisdiction under the CWA, such trust
responsibility would not apply in Maine. Title 25 U.S.C. § 1725(h) of the federal Settlement Act
makes clear that federal Indian law that would otherwise affect or preempt the jurisdiction of
Maine relating to “environmental matters” has no effect in Maine. 7d. § 1735(b).

Likewise, in 1987, Congress amended the CWA by, inter alia, adding section 518, which
sets forth tribal rights and responsibilities. Section 518 allows Indian tribes to apply for
“treatment as state” status. 33 U.S.C. § 1377(¢). Generally, outside of Maine, a tribe may be
granted jurisdiction to regulate water resources within its borders in the same manner as states.
This includes the authority to establish tribal water quality standards subject to EPA approval,
and the authority to issue NPDES permits for discharges into such waters. Cify of Albuquerque
v. Browner, 97 F.3d 415 (9" Cir. 1996). Because it would affect Maine’s regulatory jurisdiction
and it was not made explicitly applicable to Maine, Section 518 does not apply in Maine. 25
U.S.C. § 1735(b). Indeed, Congréss considered this very issue:

This section does not ovén‘ide the provisions of the Maine Indian

Claims Settlement Act (25 U.S.C. § 1725). Consistent with

subsection (h) of the Settlement Act, the tribes addressed by the

Settlement Act are not eligible to be treated as States for

regulatory purposes...
Water Quality Act of 1987, Section-by-Section Analysis, reprinted at 2 1987 U.S.C.C.A.N. (1987
CWA Analysis™), at 5, 43 (emphasis added). EPA itself addressed the issue in a 1993 guidance

document:

http:/elibrary.ferc.gov. (“Beginning with the 1984 relicensing of the West Enfield Project, the
Commission has consistently concluded that the Uniled States does not have a proprietary
interest in the aboriginal lands (i.e. the river islands) of the Penobscot Nation, and so these
lands are not a “reservation” within the meaning of the Federal Power Act.”)

8
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[The provisions of the 1980 Federal Settlement Act] seem (o
invalidate federal laws that might give the Penobscots special status
... if it would “affect or preempt’ the State’s authority, including the
State’s jurisdiction over environmental and land use matters...

[Alny post-1980 special federal legislative provisions that might
give Indians special jurisdictional authority . . . could not provide the
Penobscots with such jurisdictional authority unless the federal
legislation specifically addressed Maine and made the legislation
applicable within Maine.

U.S. EPA Memorandum: Penobscot’s Treatment as a State Under CWA, § 518(e), at 8 (July 20,
1993) (1993 EPA Memorandum™) (emphasis added) (Ex. 13).

Additionally, EPA has no “trust responsibility” toward Indian tribes except to the extent
that Congress has created it by statute, The First Circuit has explained that the federal “trust
responsibility” toward the Maine Tribes is fully and exclusively expressed through the substance of
the statutes and regulations that an agency is charged with administering. Nulankeyutmonen
Nkihttagmikon v. Impson, 503 F.3d 13, 31 (1% Cir. 2007). To the extent that EPA attempts to
breathe into this “trust responsibility” concept substantive or procedural requirements that are not
embodied in statute, the agency is acting unlawfully. This conclusion is particularly compelling in
the context of the CWA, because there is no written set of standards - narrative, numerical or
otherwise - that anyone may review to assess whether a particular action complies with this “trust
responsibility.” For the agency to give this concept independent substantive or procedural
meaning, therefore, is for the agency to grant itself license to handle any tribal issue in whatever
way it sees fit, and declare the result to be compelled by a “trust responsibility.” That is the height
of arbitrary and capricious decision-making. Michigan, 268 F.3d at 1085 (rejecting EPA argument
that its interpretation of the Clean Air Act is correct simply because it favors Indian interests).

The notion that EPA has some free-floating, undefined, all-encompassing trust responsibility that is
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understood only by the agency simply cannot stand, because it would effectively overwrite and
render meaningless express provisions of the MIA and MICSA.

In sum, it is plainly obvious to all who wish to see that any waters arguably within Indian
territories are to be treated like all other waters within Maine, the State has clear authority to issue
WQS for these waters, and EPA has no trust responsibility that authorizes the agency to apply
heightened scrutiny to Maine’s WQS before approving them as to Indian Territory.

The Substantive Adequacy of Maine’s WQS revisions

The CWA has deep roots in Maine, as Senator Edmund Muskie was the law’s chief
architect. Conistent with this legacy, Maine takes seriously its responsibility and
commitment to protect water quality on bebalf of al/ citizens throughout Maine, including
sensitive subpopulations that engage in sustenance fishing. For reasons expressed in DEP’s
submission to EPA in support of the revised standards, which we incorporate by reference,
the proposed standards establish human health criteria based on technically sound and
objective data and analysis regarding cancer risk, fish consumption rates and
bioconcentration. EPA itself has relied on some of the same studies and the same analytical
approach in other contexts, and the human health criteria are grounded in the empirical, local
population-specific data that EPA prefers. The rulemaking record shows that the DEP took
into account all the evidence and argument that was presented, including by the Maine Tribes
and EPA itself, and provided a reasoned decision supported B}' that 1;ecord. On the merits,
there is no basis for EPA to disapprove, require revisions to, or otherwise second-guess the

outcome of DEP’s rulemaking here.

10
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JANET T. MILLS
ATTORNEY GENERAL
Dated: September 13, 2013

#Paul Stern _
Deputy Attorney General
Chief, Litigation Division
Gerald D. Reid
Assistant Attorney General
Chief, Natural Resources Division
6 State House Station
Augusta, ME 04333-0006
(207)626-8800
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R AT R

REGIONAL OFFICES

84 Hariow ST. 2ND FLOOR
Bancor, Maing 04401
TeL {202) 9413070

Bax (207) 941.3075

Janer T. MirLs
415 Congress ST, 5TE. 301

ATTORMEY GENERAL
PorTAND, MAINE 04101
TeL: (207) 822.0260
Fax: (207) 822.0259
STATE OF MAINE A
TEL: (207} 625-8800 OFFICE OF THE ATTORNEY GENERAL Cimggf iﬂﬂ‘&;’fgf‘ .
TTY USERS CALL MAINE RELAY 711 6 StarE HOUSE STATION et {207) 49,5702
Avcusta, MAINE 04333.0006 Fax: {207) 4963291
July 23, 2013
By certified mail

Gina McCatthy, Administrator

U.S. Environmental Proicction Agency
Ariel Rios Building

1200 Pennsyivania Avenue, NW
‘Washington DC 20460

Eric Holder, Aftorney General
U.S. Department of Justice

950 Pennsyivania Avenue, NW
Washington DC 20530

Re:  60-Day Notice of Intent to Sue for Failure to Pexrform Nondiscretionary
Duties under the Clean Water Act

Dear Administrator McCarthy and Attorney General Holder:

I_:i 1980 the Federal Government, the State of Maine (“Maine”™), the Penobscot Indian
Nation and the Passamaquoddy Tribe negotiated a comprehensive settlement of Indian land
claims to an area consisting of approximately two-thirds of Maine’s land.mass. Congress
approved that settlement in the Maine Indian Land Claims Settlement Act, 25 U.S.C. § 1721 ef
seq., which ratified and confitmed the Act 1o Implement the Maine Indian Land Claims
Settlement Act, set forth in Maine law at 30 M.R.S. §§ 6201 ef seq. (“the Settlement Acts”).
These laws create and define a nationally unique state-tribal relationship,

Of patticular relevance to this letter, the Settlement Acts unambiguously confitm Maine’s
regulatory authority over Indian lands and natural resources. 30 MIR.S. § 6204; 25 U.S.C, §
1725(b)(1). These laws provide that Maine’s authotity to regulate environimental matters applies
uniformly throughout the State, without distinction as to tribal and non-fribal lands and natural
resources, and this premise is foundational to the Settlement Acts, When the First Circuit Court
of Appeals was catled upon 1o interpret and apply these provisions in a case involving the U.S,
Environmental Protection Agency’s (“BPA”) refusal to recognize Maine’s authority to
implement the Clean Water Act in Indiay territory, the Court held that the Seftlement Acts are
“about as explicit ... as is possible” in cbfiferring environmental regulatory authority on the State
over Indian lands and natural resources. Maine v. Johnson, 498 E,3d 37, 43 (1 Cix, 2007).
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Consistent with Federal law, each year Maine submits to EPA new and amended water
quality standards for EPA’s review and approval. 33 U.S.C, § 1313. For many years EPA
approved these standards without distinetion as to Indian lands and waters, as the Settlement
Acts require. However, shortly before the Johnson case was filed, EPA for the first time began
inserting language into its approval letters stating that its decision “does not extend to waters that
are within Indian territories or lands,” Despite the First Circuit's emphatic ruling against EPA in
the Johnson case, and despite Maine’s repeatedly and explicitly requesting that EPA approve its
water quality standards as being effective throughout the State as the Settlement Acts require,
EPA continues to refuse to approve these standards asto “Indian territories.”

On May 16, 2013, EPA failed to take action approving Maine’s most recent submission,
filed on January 14, 2013, seeking approval of revisions to Maine’s surface water quality
standards for waters “within Indian temitories....” (enclosed as Exhibit A),

Title 33 U.S.C. § 1313(c)(3) provides:

If the Administrator, within sixty days afier the date of submission of the
revised or new [WQS], determines that such standard meets the
requirements of this chapter, such standard shall thereafter be the water
quality standard for the applicable waters of that State, If the
Administrator determines that any such revised or new standard is not
consistent with the applicable requirements of this chapter, he shall not
later than the ninetieth day after the date of submission of such standard
notify the State and specify the changes to meet such requirements, If such
changes are not adopted by the State within ninety days after the date of
notification, the Administrator shall promulgate such standard pursvant to
paragraph (4) of this subsection,

EPA made no finding of inadequate authority to administer or enforce the program within
Indian territories. Indeed, the Johnson decision would preclude such a finding, Neither has EPA
specified any changes to Maine’s standards that it might claim are necessary in order meet the
requirements of the Clean Water Act. EPA, in its own words, states that it “will retain
responsibility under Section 303(c) and 303(d) of the Clean Water Act for those waters.” Those
provisions of the Clean Water Act afford EPA that authority only if a state fails to adopt EPA’s
requested changes, but EPA has made no such requests here; therefore EPA has no authority to
“retain responsibility” under these circumstances. Simply put, EPA is acting outside of the law.

Maine has repeatedly requested in writing that EPA. identify which-water bodies it
considers to be “within Indian territories” in Maine, and to explain what water quality standards
it believes apply to those water bodies if in fact Maine's do not, EPA has refused to answer
these fundamental questions. EPA’s failure to act or otherwise explain itself creates uncertainty
for Maine, the Maine Tribes, Maine’s towns, Maine’s citizens and Maine's regulated community
as to how the Clean Waier Act is to be implemented and enforced in the vicinity of “Indian
territories” in Maine. More broadly, EPA is promoting the misconception that some different set
of rules, rather than the State’s generally applicable statutes and regulations, applies to Indian
lands and natural resources in Maine. This misconeeption flies in the face of the federal court’s
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ruling in Johnson and fundamentally undermines one of the core purposes of the Settlements
Acts,

Against this background, Maine hereby provides this notice of its intent to sue EPA for
failure to perform a nondiscretionary duty pursuaot to 33 U,8.C, § 1365(b)(1) of the Federal
Water Pollution Control Act, specifically for its failure to act on Maine’s January 14, 2013,
application for approval of new and revised water quality standards as it relates to Indian lands
and waters, all as required by 33 U.S.C. § 1313.

The identity of the person giving this Notice is the State of Maine, which is a sovereign
state, and which is represented in this matter by its Attorney General, Janet T. Mills, whose
~ address and contact information are as follows:

Janet T. Mills

Afttorney General

State of Maine

6 State House Station
Augusta, ME 04333-0006
Tel.: (207)626-8599

Fax: (207)287-3145

Counsel of record in this matier and their contact information are as follows:

Paut Stern Gerald D. Reid

Deputy Attorney General Assistant Attorney General

Chief, Litigation Division Chief, Natural Resources Division
6 State House Station 6 State House Station

Augusta, ME 04333-0006 Augusta, ME 04333-0006

Tel. (207)626-8568 Tel, (207)626-8545

Fax: (207)287-3145 Fax: (207)626-8812
paul.d.stern@maine.gov jerry.reid@maine.gov

If EPA does not comply with its non-discretionary duty to act on Maine’s application for
approval of its water quality standards Indian territories within 60 days, Maine intends to file suit
in federal court to compel EPA to comply with the law,

Sincerely,

(w,/yﬁlMZ)

Janet T, Mills
Attorney General

Enclosure
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cc:

The Honorable Paul LePage

The Honorable Susan Collins
The Honorable Angus King

The Honorable Michael Michaud
The Honorable Chellie Pingree
Kirk Fraucis, Chief

Reubin Cleaves, Governor
Joséph Socobasin, Chief

Brenda Commander, Chief
Richard Getchell, Chief

Curt Spalding, EPA Region I Administrator
Commissioner Patricia Aho
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Exhibit A

\)‘\\‘Eo 874’6:’.
2 % UNITED STATES ENVIRONMENTAL PROTECTION AGENGY
3 m 8 Region 1
%, S 5 Post Office Square, Suite 100
2 protd®

Boston, MA 02109-3912

May 16, 2013

Patricia W. Aho, Commissioner

Maine Department of Environmental Protection
17 State House Station

Augusta, ME 04333-0017

Re: Review and Action on Water Quality Standards Revisions
Dear Commissioner Aho!

By letter of January 14, 2013, the Maine Department of Environmental Protection
(“DEP™) submitted revisions of the State’s surface water quality standards to Region 1 of
the United States Environmental Protection Ageney (“EPA™ or “Region™) for review.
The revisions were adopted by the DEP on July 13, 2012, By letter fo EPA daled Januvary
9, 2013, Mainc’s Assistant Attorney General in the Natural Resources Division certified
the revisions as having been duly adopted pursuant to state law. The Region has
completed its review of the submitted revisions to the arsenic criteria as further deseribed
below. :

Pursuant to Section 303(c)(2) of the Clean Water Act and 40 C.F.R. Part 131, T hereby
approve the following water quality standards revisions to 38 MRSA §420, sub-§2 as set
forth in P.1. 2011, Ch. 194 (LD 515) “An Act To Review State Water Quality Standards”
and CMR 584, Surface Water Quality Criteria for Toxie Poliutanis,

1. Revision of the carcer risk level used lo calculate the human health criteria for
arsenic from one in 1,000,000 to one in 10,000 and

2. Revision of the arsenic criteria to protect human health from 0.012to 1.3 pg/L
for the consumption of water and organistas and from 0.028 to 3.7 pg/L for
the consumption of arganisms onty.

We are still reviewing revisions lo the acrolein and phenof criteria and ate not taking
action on those revisions at this time.

EPA acknowledges your request to approve the revisions for all waters, including walers
that are within Indian territories, Today’s approval does not extend lo walers that are
within Indian territories, EPA intends to publish a notice explicitly seeking public input
on the applicability of the revised arsenic criterion in question lo waters within Indian
territorics before compieting its review. Therefore, EPA {s taking no action to approve or
disapprove the State’s revisions with respeet to those waters at this time, In the
meantime, EPA will retain responsibility under Sections 303(c) and 303(d) of the Clean
Water Act for those waters,
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Discussion

In implementing LD 515, DEP reviewed the available scientific Hterature on the factors
that are used to derive water quality criteria to protect human health uses including
fishing, recreation in and on the water, and, where applicable, drinking water. DEP also
reviewed data specific to waters in Maine and used the information (o derive arsenic
criteria for Maine's waters, :

Arsenic is a known carcinogen thal may cause cancer in skin or internal organs such as
the liver, lungs and bladder.® In ils 304(a) criteria recommendations, EPA states that
arsenic criteria should be applied as inorganic arsenic.” As Is the case for all pollutants,
EPA’s 2000 Human Health Methodology encourages states 10 use {ocal and regional data
when making risk management decisions inherent in developing criteria, including
decisions inherent in selecting the appropriate fish consumption rate, target risk leve! and
bioaccumulation factor.”

Maine’s revised numeric criteria for arsenic were derived using the same general
methodology and equations used to calculate EPA’s current 304(a) recommended criteria
for carcinogens, The revised criteria and the input variables used to calculate the criteria
are summarized in Table 1 below, The paragraphs that follow explain those components
of the calculation that have been revised to form the basis of Maine’s new arsenic criteria,

Cancer Risk Factor (RF); The State of Maine enacted LD 515 in 2011 directing DEP to
revise Maine’s human health water quality criteria for arsenic based on a cancer tisk
factor of { in 10,000 rather than the previous RF of 1 in 1,000,000, EPA’s recommended
methodology for the derivation of water quality criteria states that 1 in 1,000,000 or | in
100,000 may be acceptable cancer risk factors for the general population and that highly
exposed populations should not exceed a 1 in 10,000 risk level.*

Fish Consumption Rate (FCR}: Maine’s previous 32.4 g/day FCR represents the 94"
percentilé for Native American anglers in Maine and the 95" percentile for the total

angler population in Maine, based on dala from a 1990 survey of licensed Maine anglers’,
In deriving the new arsenic criteria, DEP used 138 g/day, which is the 99™ percentile of
this survey, to ensure thaf the criteria are protective of subsistence fishers, a highly
exposed population. This approach is consistent with EPA recommendations for

' Agency for Toxic Substances and Diseaso Registry (ATSDR). Toxicological Profile for Arsenle. Atlanta,
Guorgia, August 2007, Available at: {ngp:.::‘www.msdg.,c_d_ggggg:bﬂ\nces:’tnxsubxﬁmcc.nsn?mxid-3

2 5P A, National Recommended Water Quality Criteria, human health criteria for arsenic published 1992,
available ai: htlp:/lwaler.cpa.gnvlscilech/swguidancelslandardslcrltcria!currcmlindex.cfm

> 84 BPA. 2000, Methodology for Deriving Ambient Water Quality Criteria Jfor the Protection of Human
Heaith. U.S. Environmental Protection Agency, Office of Water, Washington, D.C. EPA-822-B-00-004.
page 2-6. Available at: lmp:l/www.t-na.pov/wmorsciencelcrileriafhumanhealtlv‘method/cnmpic!c,mlj‘

1 EPA. 2000, Methodology for Deriving Ambient Water Quatity Criteria for the Protection of Fuman
Health. U.S. Environmental Protection Agency, Office of Water, Washingtor, D.C. EPA-822-B-00-004,
page 2-6. Available at: l_\up::'-'\\.'\\'w.cna.uox-."wmcrxcicncc!crilcria!humm\heahh!)n‘plhp(l:'cmnplclg.pdf

S Bbert, £.S., R.E. Keenan, J.W. Knight, and N.W. Harrington, Consumption of Freshwarter F ish by Muine
Anglers, proceedings of the 1992 TAPPI Environmental Conference.




Case 1:14-cv-00264-JDL Document 1-4 Filed 07/07/14 Page 7 of 9 PagelD #: 166

Table 1 - Comparison of Maine's Previous and Revised Arsenic Criferia

Parameter 2005 eriteria 2012 criteria
Cancer Risk Facior (RF) 1x 10 ix 1074
Body Weight (BW) 70 kg 70 kg
Cancer Potency Factor (g1 %) 175 mg/kp/day | 1.75 mg/kg/day
Water Consumption (DW) 2 Liday 2 Liday
Bioconcentration Factor (BCF) 44 Likp 26 Liks
Fish Consumption Rate (FCR) 32.4 p/day 138 g/day
Inorpanic Factor (IF) none® 30%
Criteria to proteet human health for consuming [ 6.012 pg/L 1.3 ug/L,
fish and drinking water (waler + organism)
=1,000 RF x BW

ql * x [DW + (BCF x FCR x IF)]
Criteria to protect human health for consuming | 0,028 pg/L 3.7 ng/L '
fish only
=1,000 x RF x BW

q1* x BCF x FCR x IF

estimating fish consumption rates for subsistence fishers and is appropriate to ensurc that
highly exposed subpopulations are nof exposed to a risk level greater than 1 in 10,000,

Inorganic Factor (IF): Arsenic is present in the environment and in fish tissue in both
organic and inorganic forms, Inorganic arsenic is the form that is most toxic to humans
and used to develop toxicity data for cancer and other end points, The IF is the ratio of
inorganic arsenic to tolal arsenic in fish tissue, DEP conducted its own literature search
which found a range of observed IF values from 10 to 30%. According to DEP’s review,
the lower end of this range is based on average results, whereas maximum amounts are
observed to approach or exceed the upper end of the range depending on specios and
other factors. DEP chose the more protective end of this range.”

Bioconcentration Factor (BCF): Bioconcentration refers to the uptake and rctention of a
chemical by an aquatic organism from waler, The BCF is the ratio of the concentration of
a substance in the tissue of an aquatic organism (o its concentration in the ambient water
in situations wherc the organism is exposed through the water only and the ratio does not

® The 2005 criteria did not include adjustment to the criteria based on an assumption of a ratio of inorganic
10 total arsenic. Therefore, IF was not inciuded in the 2005 caleulation. Instead, BEP assumed a ratio of
50% inorpanic arsenic (o total arsenic in developing water quality based effluent timits for dischargers
subject to licensing under Maing's National Pollution Discharge Elimination System. EPA understands
that with the adoption of the new arsenie criteria, DEP will no longer make these adjustiments.

"See 1/27/2011 eimail from Robert D. Stration, DEP, to Ellen Weltzler and Siephen Silva, EPA.
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change substantially over time. Maine has updated the BCF used for the arsenic criteria
based on a 201 | BCF derivation for arsenic conducted by EPA in support of an arsenic
criteria revision in Oregon.® The 2011 derivation used a larger set of studies than were
available in 1980 when the 44kg/L BCF (used in the 2005 Maine arsenic criteria) was
developed. ' ‘

EPA approves of the WQS revision to the arsenic criteria on the basis of the
demonstrated use of available sound science, including state specific data, to derive the

new criferia, ,

We look forward to continued cooperation with Maine in the development, review and
approval of water quality standards pursuant to our responsibilities under the Clean Water
Act. Pleasc conlact Ellen Weitzler (617-918-1582) if you have any questions.

Sincerely,

.’/ e ,'v"'\m_,f*’*‘*“ -

Kenneth Moraff, Acting Director
Office of Ecosystem Protection

cc: Brian Kavanah, MEDEP
Tracy Bone, EPA SSB
Jennie Bridge, BPA

¥  EPA, Region 10, Technical Support Document for Action on the State of Oregon's New and Revised
Human Health Water Quality Criteria for Toxics and Associated Implementation Provisions Submitied July
12 and 21, 2011, Oclober 17,2011
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