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BEFORE THE ADMINISTRATOR 
UNITED States ENVIRONMENTAL Protection Agency 

In the Matter of the Title V 
OperatingPermit Issuedto: 

. . 
Indian River Power LLC 
to operate an electricity generating power . Facility Permit No. AQM-OOS/00001 
plant located in Millsboro, Delaware 

. 

. . 
PETITIO.N REQUESTING THAT.THE Administrator Object TO 
issuancew of the PROPOSED TITLE V OPERATING PERMIT FOR . 

INDIAN RIVER POWER PLANT 

Pursuantto section 505(b)(2) of the Clean Air Act (Act) 42 U.S.C. § 7661d(b)(2). and 40.. 
- - . - . . . . 

C.F.R. § 70.8(d), the Clean AirCouncil (Council) hereby petitionsthe Adminisaratpr(Administrator) 

of the United StatesEnvironmental Protection Agency _(EPA) to object toissuance ofthetitleV · . . . . . , .... 

operating permit for the Indian River Power Plant, Permit No•. AQM-005/00001.The proposed 

permit wasissued on April 5 2004 by the Secretary of the·Delaware Department ofNatural 

Resources (DNREC). This petition is.filed within sixty days followingthe expiration ofthe EPA's . . . 

45-day 42 U.S.C. § 7661d(b)(2). Thereview period, as required by section 505(b)(2) of the Act 
. . 

Administrator must grant or deny this petition within sixty days after·it is filed. Id. 

In compliance with section 505(b)(2) ofthe Act, this petition isbasedon objections to Indian 

River's proposed permit thatwere the public commentraised during period. Copies.ofthe Clean Air 

Council's September 18,2002 written comments on the draft permit ·are attached as Exhibit A. If the

Administrator determines he or she mustthat a permit does not comply with legalrequirements 

objectto its issuance See 40 C.F.R. §70.S(c)(l) ("TheAdministrator willobject to the issuance of 

any proposed permit.determined by the Administrator not to bein compliance. with applicabt• 
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. requirements or requirements underthis part"). · 

The Mid-Atlantic Environmental Law Center (Center) represents the Councilin thismatter

The Center is a not-for-profit environmental law firm thatprovides legal services to individualsand 

public interest organizations in environmental. matters. · The-Center works to ensure .that 

environmentalrequirements are met and-that legislationand regulations are adequatelyimplemented 

by responsible federal, state and local agencies. The· Center is located at Widener UniversitySchool

of Law and works in· tandem with students in Widener's Environmental and Natural ResourcesLaw 

Clinic.

The Council is a member-supported, non-profit environmental organizationdedicatedto 
. . 

protect everyone's right to breathe clean air. Founded in 1967the Council is the oldestmembcr-

supported environmental organization in the Mid-Atlanticregion. The Council works through
. . 

public education, community advocacy, and government oversight to ensure enforcement of

environmental laws. The·Council has members who live. work, recreate and breathe air in the· state 

of Delaware and throughout the Mid-Atlantic region, including the air impacted by emissions from 

the Indian River Power Plant· 

The Council requests that the Administrator object to the final Title V permit for Indian Rive:r . 

Plant because the proposed permitfails to contain or require a compliance schedule, SeeDraft

Permit, page 69, Condition 5. ·This is improper for two reasons. First, a ·compliance scheduleis 

required because the Indian River Power Plant had repeated violations of its Title V ·operating 

permit, including releases of soot, combustion products, and other unspecified pollutantsWhile the 
. . 

June 1 1, 2002 pcnnit application submitted.by Indian River PowerLLC included a compliancestatus
. . 

form prepared on November 2.0; 1996indicating that all sources are incompliancewith all 
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applicable requirements during the period of September
2001 through February 2002 alone. the 

permittee had at. least 176 unauthorized releases. see www.dnrec.state.de.us/DNRECCeis/(Copy 

attached as Exhibit B). When these releases were raised during the public commentperiodDNREC · 
. . 

·admitted that during thenine-week period ofMarch 10, 2002 to May 13, 2002, the permitteehad at 

I _least 58 unauthorized releases. See Exhibit C comments.at p. 12DNREC_response to the Center's

(Response to Comment B Indian River Powerand p. 19 (Response to Comment R). In addition, the

Plant received a notice of violation from DNREC in April 2003 forpermitviolitioas that,according 
. . . 

to the DNREC website,. have still not been corrected.SeeExhibit D. Immediate corrective action 

should be taken to prevent these repeated and ongoingreleases and a complianceschedule shouldbe­
. . . 

incorporated into the Title V permit reflectingthe permitee'sobligations. 40 C.F.R.§ 70.6 provides · 

that the compliance schedule must include a schedule of remedialmeasures andan enforceable 
. . . 

sequence ofmilestones that will lead to compliance. as well as aschedule for submissionofcertified 

- . progress reports. Becauseofthe permittee's history ofviolations, ascheduleofcompliance must be 

incorporatedinto the proposedpermit 

Second., even if there are no pending violations, 40 CFR 70.6(c) requires aschedule of 

· compliance. · Seealso42 1:J.S.C. § 7661 c(a). · 40 C.F..R.. § 70.6(c)(3) requires that the permitinclude 
.... ..- · 

acompliance schedule consisteat with _40 C.F.R. § 70.5(c)(8). Under §70.5(c)(8)(iii), a permit 
. . . . 

application• must include a compliance schedule for all part 70 sources that contains: 

(A) for all applicable requirements with which the sourceis in compliance, a 
statement that the source will continue to comply with such requirements. 

' 
1 DNREC suggeststhat,because 40 CFR. 70.5(c)(8) applies to permitapplication it hasno applications10 

the actual permit itself SeeExhibit Cat p. 19(Response to COmmentQ). Hownc,. 40 C.F.R. 70.6(c)(3)specifically 
applies 40 CFR70 .5(c)(8) suggestion is wrong.to the permit itself, and thus DNREC's . 
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. (B) For applicable requirements that will become effective during the permit a 
·statementthat the source will meet such requirements· on a timely basis . . . · 

(C). A schedule of compliance for sources that are not in compliance with all 
applicable requirementsat the time ofpermitissuance. Such a schedule shall include 
a schedule ofremdial measures,· including an enforceable sequence ofactions.with 
milestones, leading to compliance with any applicable requirements for which the 

) . source will be in noncompliance at this time of permit issuance.. The compliance 
scheduleshall resembleand be at least as stringent as that containedin anyjudicial 
consent decree or administrative orderto which the source is subject. Any such 
schedule of compliance shall be supplemental · to, and shall not sanction 
noncompliance with, the applicable requirementson which it is based. 

11 	
. . 

Thus, 40 CFR 70.6(c) requires permits to include a compliance schedule even tor sources that are in 

·compliance. 	Theserequirements create federally enforceable permitprovisionsthat facilitatefuture 

enforcement actions. The Indian River Power Plant draft ·	 .permit, however, does not contain 

I required compliance schedule. 
. . . . . ,. Indeed. Clean Air Council is concerned that the- draft permit reflects a fundamental 

. 

misundentanding of the regulations by DNREC In its response to comments raising this.issue, · 

DNREC claims_ that "a compliance schedule is only required where thereis an ongoing 

noncompliance issue.• See Exhibit C at p.19 (Response to Comment Q). That contradicts the . 	 ' . . . ' 
express requirement of 40. CFR 70.S(c)(S)(iii)(A), applicable to the draft permit via 40 CFR · · . 

70.6(c)(3). Likewise, DNREC's suggestion that a complianceplan is not required because the... 

permittee submitted an opacity reduction plan dated December 18, 2002. seeExhibit C at p. 19 · 

. (Response to.Comment R), also ignores the express languageof40 CFR70.5 (c)(8)(iii) Rejection 

ofthe Indian River Power Plant draft permit for failure to include the required compliance schedule 
. 	 . . ' 

would send a needed message that DNREC cannot ignore the expressrequirements ofthe federal 
. . ' ' 	 . . 

regulations. 
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In light of the significant noncompliancewith 40 CFR Part 70 and the Act identified in this

petiiton. Clean Air Council respectfully requests that the Administrator object to the issuance of the 

Title V permit for Indian River Power Plant . 

Dated: Augustl 8, 2004

enneth T.Kristi . 
Director, Widener University School of Law· 

Environmental.and NaturalResources Law Clinic 
or Counsel, Mid-Atlantic Environmental LawCenter 

· 460 l ConcordPike
·P.O. Box 7474 
Wilmington, DE 19803 

On behalfthe CleanAir. Council 
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