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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

City and County of Denver (CO),
Petitioner,
V.
Case No. _19-1177

Environmental Protection Agency,

Respondent.

PETITION FOR REVIEW

Pursuant to Federal Rule of Appellate Procedure 15(a), Circuit
Rule 15, and section 307(b)(1) of the Clean Air Act, 42 U.S.C.
§ 7607(b)(1), the City and County of Denver, Colorado (“Petitioner”),
petitions this Court to review the Environmental Protection Agency’s
final agency action entitled “Repeal of the Clean Power Plan; Emission
Guidelines for Greenhouse Gas Emissions from Existing Electric
Utility Generating Units; Revisions to Emission Guidelines

Implementing Regulations,” published at 84 Fed. Reg. 32,520 (July 8,
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Petitioner seeks a determination by the Court pursuant to section

307(d)(9) of the Clean Air Act, 42 U.S.C. § 7607(d)(9), that the rule is

unlawful and must be vacated.

Dated: September 4, 2019

Respectfully submitted,

FOR THE CITY & COUNTY OF

DENVER

KRISTIN M. BRONSON
City Attorney

/s/Robert A. Wolf

Robert A. Wolf

Assistant City Attorney
City and County of Denver
1200 Federal Blvd.
Denver, CO 80204

(720) 944-2626
robert.wolf@denvergov.org
Attorney for Petitioner
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CERTIFICATE OF SERVICE

I hereby certify that pursuant to Circuit Rule 15(a), a copy
of the foregoing Petition for Review was served on September 4,

2019 by first class mail, postage prepaid on the following:

Andrew Wheeler, Administrator
Office of the Administrator (1101A)
Environmental Protection Agency
1200 Pennsylvania Ave., NW
Washington, DC 20460

Correspondence Control Unit
Office of General Counsel (2311)
Environmental Protection Agency
1200 Pennsylvania Ave., NW
Washington, DC 20460

William Barr

Attorney General of the United States
U.S. Department of Justice

950 Pennsylvania Ave., NW
Washington, DC 20530

/s/Robert A. Wolf
ROBERT A. WOLF
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60

[EPA-HQ-OAR-2017-0355: FRL-9995-70—
OAR]

RIN 2060-AT67

Repeal of the Clean Power Plan;
Emission Guidelines for Greenhouse
Gas Emissions From Existing Electric
Utility Generating Units; Revisions to
Emission Guidelines Implementing
Regulations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The U.S. Environmental
Protection Agency (EPA) is finalizing
three separate and distinct rulemakings.
First, the EPA is repealing the Clean
Power Plan (CPP) because the Agency
has determined that the CPP exceeded
the EPA’s statutory authority under the
Clean Air Act (CAA). Second, the EPA
is finalizing the Affordable Clean Energy
rule (ACE), consisting of Emission
Guidelines for Greenhouse Gas (GHG)
Emissions from Existing Electric Utility
Generating Units (EGUs) under CAA
section 111(d), that will inform states on
the development, submittal, and
implementation of state plans to
establish performance standards for
GHG emissions from certain fossil fuel-
fired EGUs. In ACE, the Agency is
finalizing its determination that heat
rate improvement (HRI) is the best
system of emission reduction (BSER) for
reducing GHG—specifically carbon
dioxide (CO,)—emissions from existing
coal-fired EGUs. Third, the EPA is
finalizing new regulations for the EPA
and state implementation of ACE and
any future emission guidelines issued
under CAA section 111(d).

DATES: Effective September 6, 2019.

ADDRESSES: The EPA has established a
docket for these actions under Docket ID
No. EPA-HQ-OAR-2017-0355. All
documents in the docket are listed on
the https://www.regulations.gov/
website. Although listed, some
information is not publicly available,
e.g., confidential business information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available electronically through https://
www.regulations.gov/ or in hard copy at
the EPA Docket Center, WJC West
Building, Room 3334, 1301 Constitution

Ave. NW, Washington, DC. The EPA’s
Public Reading Room hours of operation
are 8:30 a.m. to 4:30 p.m. Eastern
Standard Time (EST), Monday through
Friday. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the EPA
Docket Center is (202) 566—1742.

FOR FURTHER INFORMATION CONTACT: For
questions about these final actions,
contact Mr. Nicholas Swanson, Sector
Policies and Programs Division (Mail
Code D205-01), Office of Air Quality
Planning and Standards, U.S.
Environmental Protection Agency,
Research Triangle Park, North Carolina
27711; telephone number: (919) 541—
4080; fax number: (919) 541-4991; and
email address: swanson.nicholas@
epa.gov.

SUPPLEMENTARY INFORMATION:

Preamble acronyms and
abbreviations. The EPA uses multiple
acronyms and terms in this preamble.
While this list may not be exhaustive, to
ease the reading of this preamble and for
reference purposes, the EPA defines the
following terms and acronyms:

ACE Affordable Clean Energy Rule

AEO Annual Energy Outlook

ANPRM Advance Notice of Proposed
Rulemaking

BACT Best Available Control Technology

BSER Best System of Emission Reduction

Btu British Thermal Unit

CAA Clean Air Act

CCS Carbon Capture and Storage (or
Sequestration)

CFR Code of Federal Regulation

CO, Carbon Dioxide

CPP Clean Power Plan

EGU Electric Utility Generating Unit

EIA Energy Information Administration

EPA Environmental Protection Agency

FIP Federal Implementation Plan

GHG Greenhouse Gas

HRI Heat Rate Improvement

IGCC Integrated Gasification Combined
Cycle

kW  Kilowatt

kWh  Kilowatt-hour

MW Megawatt

MWh Megawatt-hour

NAAQS National Ambient Air Quality
Standards

NGCC Natural Gas Combined Cycle

NOx Nitrogen Oxides

NSPS New Source Performance Standards

NSR New Source Review

OMB Office of Management and Budget

PM, s Fine Particulate Matter

PRA Paperwork Reduction Act

PSD Prevention of Significant Deterioration

RIA Regulatory Impact Analysis

RTC Response to Comments

SIP State Implementation Plan

SO, Sulfur Dioxide

UMRA Unfunded Mandates Reform Act

U.S. United States

VFD Variable Frequency Drive

Organization of this document. The
information in this preamble is
organized as follows:

1. General Information

A. Executive Summary

B. Where can I get a copy of this document
and other eelated information?

C. Judicial Review and Administrative
Reconsideration

II. Repeal of the Clean Power Plan

A. Background for the Repeal of the Clean
Power Plan

B. Basis for Repealing the Clean Power
Plan

C. Independence of Repeal of the Clean
Power Plan

1II. The Affordable Clean Energy Rule

A. The Affordable Clean Energy Rule
Background

B. Legal Authority To Regulate EGUs

C. Designated Facilities for the Affordable
Clean Energy Rule

D. Regulated Pollutant

E. Determination of the Best System of
Emission Reduction

F. State Plan Development

G. Impacts of the Affordable Clean Energy
Rule

IV. Changes to the Implementing Regulations
for CAA Section 111(d) Emission
Guidelines

A. Regulatory Background

B. Provisions for Superseding
Implementing Regulations

C. Changes to the Definition of “Emission
Guidelines”

D. Updates to Timing Requirements

E. Compliance Deadlines

F. Completeness Criteria

G. Standard of Performance

H. Remaining Useful Life and Other
Factors Provision

V. Statutory and Executive Order Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

B. Executive Order 13771: Reducing
Regulation and Controlling Regulatory
Costs

C. Paperwork Reduction Act (PRA)

D. Regulatory Flexibility Act (RFA)

E. Unfunded Mandates Reform Act
(UMRA)

F. Executive Order 13132: Federalism

G. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

H. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

I. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

J. National Technology Transfer and
Advancement Act (NTTAA)

K. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

L. Congressional Review Act (CRA)

VI. Statutory Authority
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I. General Information

A. Executive Summary

With this document, the EPA is, after
review and consideration of public
comments, finalizing three separate and
distinct rulemakings. First, the EPA is
finalizing the repeal of the CPP which
was proposed at 82 FR 48035 (Oct. 16,
2017) (“Proposed Repeal”). Second, the
EPA is promulgating ACE, which
consists of emission guidelines for states
to develop and submit to the EPA plans
that establish standards of performance
for CO, emissions from certain existing
coal-fired EGUs within their
jurisdictions. Third, the EPA is
finalizing implementing regulations that
provide direction to both the EPA and
states on the implementation of ACE
and any future emission guidelines
issued under CAA section 111(d). This
document does not include any final
action concerning the New Source
Review (NSR) reforms the EPA
proposed in conjunction with the ACE
proposal; the EPA intends to take final
action on the proposed NSR reforms in
a separate final action at a later date.

First, the EPA is repealing the CPP. In
proposing to repeal the CPP, the Agency
proposed a change in the legal
interpretation of CAA section 111, on
which the CPP was based, to an
interpretation of the CAA that “is
consistent with the CAA’s text, context,
structure, purpose, and legislative
history, as well as with the Agency’s
historical understanding and exercise of
its statutory authority.” * After further
review of the EPA’s statutory authority
under CAA section 111 and in
consideration of public comments, the
Agency is finalizing the repeal of the
CPP. The discussion of the repeal
action, along with the EPA’s
explanation that it intends the repeal of
the CPP to be independent from the
other final actions in this document, can
be found in section II below.

Second, the EPA is finalizing ACE,
which consists of emission guidelines to
inform states in the development,
submittal, and implementation of state
plans that establish standards of
performance for CO» from certain
existing coal-fired EGUs within their
jurisdictions. In these emission
guidelines, the EPA has determined that
the BSER for existing EGUs is based on
HRI measures that can be applied to a
designated facility. ACE also clarifies
the roles of the EPA and the states under
CAA section 111(d). With the
promulgation of this action, it is the
states’ responsibility to use the
information and direction herein to

1Proposed Repeal, 82 FR 48036.

develop standards of performance that
reflect the application of the BSER. Per
the CAA, states may also consider
source-specific factors—including,
among other factors, the remaining
useful life of an existing source—in
applying a standard of performance to
that source. In this way, the state and
federal roles complement each other as
the EPA has the authority and
responsibility to determine BSER at the
national level, while the states have the
authority and responsibility to establish
and apply standards of performance for
their existing sources, taking into
consideration source-specific factors
where appropriate. A full discussion of
ACE can be found in section III of this
preamble.

Third, the EPA is finalizing new
implementing regulations that apply to
ACE and any future emission guidelines
promulgated under CAA section 111(d).
The purpose of the new implementing
regulations is to harmonize aspects of
our existing regulations with the statute,
in a new 40 CFR part 60, subpart Ba, by
making it clear that states have broad
discretion in establishing and applying
emissions standards consistent with the
BSER. The new implementing
regulations also provide changes to the
timing requirements for the EPA and
states to take action to more closely
align with the CAA section 110 state
implementation plan (SIP) and federal
implementation plan (FIP) deadlines.
The discussion of the final revisions to
the implementing regulations is found
in section IV below.

The implementing regulations (and
ACE which is promulgated consistent
with those regulations) make clear that
the EPA, states, and sources all have
distinct roles, responsibilities, and
flexibilities under CAA section 111(d).
Specifically, the EPA identifies the
BSER; states establish standards of
performance for existing sources within
their jurisdiction consistent with that
BSER and also with the flexibility to
consider source-specific factors,
including remaining useful life; and
sources then meet those standards using
the technologies or techniques they
believe is most appropriate. As this
preamble explains, in the case of ACE,
the EPA has identified the BSER as a set
of heat rate improvement measures.
States will establish standards of
performance for existing sources based
on application of those heat rate
improvement measures (considering
source-specific factors, including
remaining useful life). Each regulated
source then must meet those standards
using the measures they believe is
appropriate (e.g., via the heat rate
improvement measures identified by the

EPA as the BSER, other heat rate
improvement measures, or other
approaches such as CCS or natural gas
co-firing).

These three rules have been informed
by more than 1.5 million public
comments on the Proposed Repeal and
500,000 public comments on the
proposals for ACE and the new
implementing regulations. Per CAA
section 307(d)(6)(B), the EPA is
providing a response to the significant
comments received for each of these
actions in the docket. After careful
consideration of the comments, the EPA
is finalizing these three rules, with
revisions to what it proposed where
appropriate, to provide states guidance
on how to address CO, emissions from
coal-fired power plants in a way that is
consistent with the EPA’s authority
under the CAA.

B. Where can I get a copy of this
document and other related
information?

In addition to being available in the
docket, an electronic copy of this
document is available on the internet.
Following signature by the EPA
Administrator, the EPA will post a copy
of this document at https://
www.epa.gov/stationary-sources-air-
pollution/electric-utility-generating-
units-emission-guidelines-greenhouse.
Following publication in the Federal
Register, the EPA will post the Federal
Register version of these final rules and
key technical documents at this same
website.

C. Judicial Review and Administrative
Reconsideration

Under CAA section 307(b)(1), judicial
review of these final actions is available
only by filing a petition for review in
the United States Court of Appeals for
the District of Columbia Circuit (D.C.
Circuit) by September 6, 2019. Under
CAA section 307(b)(2), the requirements
established by these final rules may not
be challenged separately in any civil or
criminal proceedings brought by the
EPA to enforce the requirements.

Section 307(d)(7)(B) of the CAA
further provides that only an objection
to a rule or procedure which was raised
with reasonable specificity during the
period for public comment (including
any public hearing) may be raised
during judicial review. This section also
provides a mechanism for the EPA to
reconsider a rule if the person raising an
objection can demonstrate to the
Administrator that it was impracticable
to raise such objection within the period
for public comment or if the grounds for
such objection arose after the period for
public comment (but within the time
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specified for judicial review) and if such
objection is of central relevance to the
outcome of the rule. Any person seeking
to make such a demonstration should
submit a Petition for Reconsideration to
the Office of the Administrator, U.S.
EPA, Room 3000, WJC South Building,
1200 Pennsylvania Ave. NW,
Washington, DC 20460, with a copy to
both the person(s) listed in the
preceding FOR FURTHER INFORMATION
CONTACT section, and the Associate
General Counsel for the Air and
Radiation Law Office, Office of General
Counsel (Mail Code 2344A), U.S. EPA,
1200 Pennsylvania Ave. NW,
Washington, DC 20460.

II. Repeal of the Clean Power Plan

A. Background for the Repeal of the
Clean Power Plan

1. The Clean Power Plan

The EPA promulgated the CPP under
section 111 of the CAA.2 Section 111(b)
authorizes the EPA to issue nationally
applicable new source performance
standards (NSPS) limiting air pollution
from “new sources” in source categories
that cause or significantly contribute to
air pollution that may reasonably be
anticipated to endanger public health or
welfare.3 In 2015, the EPA issued such
a rule for GHG emissions—in particular,
CO>—from certain new fossil fuel-fired
power plants 4 in light of the Agency’s
assessment ‘‘that GHGs endanger public
health, now and in the future.” 5 CAA
section 111(d) provides that, under
certain circumstances, when the EPA
issues a CAA section 111(b) standard,
the EPA must develop procedures
requiring each state to submit a plan to
the EPA that establishes performance
standards for existing sources in the
same category.® The EPA relied on CAA
section 111(d) to issue the CPP, which,
for the first time, required states to
submit plans specifically designed to
limit CO, emissions from certain
existing fossil fuel-fired power plants.

The CPP established emission
guidelines for states to follow in

242 U.S.C. 7411.

31d. 7411(b)(1).

4The CPP identified “[flossil fuel-fired EGUs” as
“by far the largest emitters of GHGs among
stationary sources in the U.S., primarily in the form
of CO».” 80 FR 64510, 64522 (October 23, 2015).

5 Standards of Performance for Greenhouse Gas
Emissions from New, Modified, and Reconstructed
Stationary Sources: Electric Generating Units, 80 FR
64510, 64518 (October 23, 2015); see also
Endangerment and Cause or Contribute Findings for
Greenhouse Gases Under section 202(a) of the CAA,
74 FR 66496 (December 15, 2009) (2009
Endangerment Finding). The substance of the 2009
Endangerment Finding, which addressed GHG
emissions from mobile sources, is not at issue in
this action.

642 U.S.C. 7411(d)(1) (emphasis added).

limiting CO, emissions from those
existing fossil fuel-fired power plants.
Those emission guidelines included
both state-specific “goals” and
alternative, nationally uniform CO,
emission performance rates for two
types of existing fossil fuel-fired power
plants: Electric utility steam generating
units and stationary combustion
turbines.”

In the CPP, the EPA determined that
the BSER for CO, emissions from
existing fossil fuel-fired power plants
was the combination of: (1) Heat rate
(e.g., efficiency) improvements to be
conducted at individual power plants,
in combination with (2, 3) two other sets
of measures based on the shifting of
generation at the fleet-wide level from
one type of energy source to another.
The EPA referred to these three sets of
measures as “‘building blocks’’: 8

1. Improving heat rate at affected coal-
fired steam generating units;

2. Substituting increased generation
from lower-emitting existing natural gas
combined cycle units for decreased
generation from higher-emitting affected
steam generating units; and

3. Substituting increased generation
from new zero-emitting renewable
energy generating capacity for decreased
generation from affected fossil fuel-fired
generating units.

While building block 1 relied on
measures that could be applied directly
to individual sources, building blocks 2
and 3 employed measures that were
expressly designed to shift the balance
of coal-, gas-, and renewable-generated
power across the power grid.

2. Legal Challenges to the CPP,
Executive Order 13783, and the EPA’s
Review of the CPP

On October 23, 2015, 27 states and a
number of other parties sought judicial
review of the CPP in the U.S. Court of
Appeals for the D.C. Circuit.® After
some preliminary briefing, the Supreme
Court stayed implementation of the
CPP, pending judicial review.1° The
case was then referred to an en banc
panel of the D.C. Circuit, which held
oral argument on September 27, 2016.

On March 28, 2017, President Trump
issued Executive Order 13783, which
affirms the “national interest to promote
clean and safe development of our
Nation’s vast energy resources, while at
the same time avoiding regulatory
burdens that unnecessarily encumber
energy production, constrain economic

7 See 80 FR 64707.

8]1d.

9 See West Virginia v. EPA, No. 15-1363 (and
consolidated cases) (D.C. Cir. October 23, 2015).

10 West Virginia v. EPA, 136 S. Ct. 1000 (2016).

growth, and prevent job creation.” 11
The Executive Order directs all
executive departments and agencies,
including the EPA, to “immediately
review existing regulations that
potentially burden the development or
use of domestically produced energy
resources and appropriately suspend,
revise, or rescind those that unduly
burden the development of domestic
energy resources beyond the degree
necessary to protect the public interest
or otherwise comply with the law.” 12
The Executive Order further affirms that
it is “the policy of the United States that
necessary and appropriate
environmental regulations comply with
the law.” 13 Moreover, the Executive
Order specifically directs the EPA to
review and initiate reconsideration
proceedings to “suspend, revise, or
rescind” the CPP “‘as appropriate and
consistent with law.” 14

In a document signed the same day as
Executive Order 13783 and published in
the Federal Register at 82 FR 16329
(April 4, 2017), the EPA announced
that, consistent with the Executive
Order, it was initiating its review of the
CPP and providing notice of
forthcoming proposed rulemakings
consistent with the Executive Order.

In light of Executive Order 13783, the
EPA’s initiation of a review of the CPP,
and notice of the EPA’s forthcoming
rulemakings, the EPA asked the D.C.
Circuit to hold the CPP litigation in
abeyance, and, on April 28, 2017, the
court (still sitting en banc) granted
motions to hold the cases in abeyance
for 60 days and directed the parties to
file briefs addressing whether the cases
should be remanded to the Agency
rather than held in abeyance.?® Since
then, the D.C. Circuit has issued a series
of orders holding the cases in abeyance.
While the case has been in abeyance,
the EPA has been reviewing the CPP
and providing status reports to the court
describing the progress of its
rulemaking.

In the course of the EPA’s review of
the CPP, the Agency also reevaluated its
interpretation of CAA section 111, and,
on that basis, the Agency proposed to
repeal the CPP.16

3. Public Comment and Hearings on the
Proposed Repeal

Publication of the Proposed Repeal in
the Federal Register opened comment
on the proposal for an initial 60-day

11 See Executive Order 13783, section 1(a).

12 Jd, section 1(c).

13 Id. section 1(e).

14 Id, section 4(a)—(c).

15 Order, Document No. 1673071 (per curiam).

16 See Proposed Repeal, 82 FR 48035 (October 16,
2017).
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public comment period. The EPA held
public hearings on November 28 and 29,
2017, in Charleston, West Virginia, and
then extended the public comment
period until January 16, 2018. In
response to requests for additional
opportunities for oral testimony, the
EPA held three listening sessions in
Kansas City, Missouri; San Francisco,
California; and Gillette, Wyoming. The
EPA also reopened the public comment
period until April 26, 2018, giving
stakeholders 192 days to review and
comment on the proposal. The EPA
received more than 1.5 million
comments on the Proposed Repeal.

B. Basis for Repealing the Clean Power
Plan

1. Authority To Revisit Existing
Regulations

The EPA’s ability to revisit existing
regulations is well-grounded in the law.
Specifically, the EPA has inherent
authority to reconsider, repeal, or revise
past decisions to the extent permitted by
law so long as the Agency provides a
reasoned explanation. The authority to
reconsider prior decisions exists in part
because the EPA’s interpretations of
statutes it administers ““[are not]
instantly carved in stone,” but must be
evaluated “on a continuing basis.” 17
This is true when, as is the case here,
review is undertaken ““in response to
. . .achange in administrations.” 18
Indeed, “[algencies obviously have
broad discretion to reconsider a
regulation at any time.” 19

2. Legal Basis for Repeal of the Clean
Power Plan

The CPP departed from the EPA’s
traditional understanding of its
authority under section 111 of the CAA
and promulgated a rule in excess of its
statutory authority. Because the CPP
significantly exceeded the Agency’s
authority, it must be repealed.2°
Fundamentally, the CPP read the
statutory term “‘best system of emission
reduction” so broadly as to encompass
measures the EPA had never before
envisioned in promulgating
performance standards under CAA
section 111. In contrast to its traditional
regulations that set performance
standards based on the application of

17 Chevron U.S.A. Inc. v. NRDC, Inc., 467 U.S.
837, 863—64 (1984).

18 National Cable & Telecommunications Ass’n v.
Brand X internet Services, 545 U.S. 967, 981 (2005).

19 Clean Air Council v. Pruitt, 862 F.3d 1, 8-9
(D.C. Cir. 2017).

20 As noted above, the EPA received more than
1.5 million comments on the Proposed Repeal. The
Agency’s consideration of and responses to
significant comments are reflected in section I1.B.2
of this preamble.

equipment and practices at the level of
an individual facility, the EPA in the
CPP set standards that could only be
achieved by a shift in the energy
generation mix at the grid level,
requiring a shift from one type of fossil-
fuel-fired generation to another, and
from fossil-fuel-fired generation as a
whole towards renewable sources of
energy. The text of the CAA is
inconsistent with that interpretation,
and the context, structure, and
legislative history confirm that the
statutory interpretation underlying the
CPP was not a permissible construction
of the Act.

a. CAA Requirements and Background

In 1970, Congress enacted section
111(b) of the CAA, authorizing the EPA
to promulgate “‘standards of
performance” for new stationary sources
in certain source categories.?! Congress
also directed the EPA, under CAA
section 111(d), to “prescribe regulations
which shall establish a procedure” 22 for
states to establish standards 23 for
existing sources of certain air pollutants
to which a standard of performance
would apply if such existing source
were a new source.24

Since 1990, new- and existing-source
CAA section 111 rulemakings have been
governed by the same statutory
definitions.25 The CAA defines the term
“standard of performance” in two
sections. CAA section 111(a)(1) defines
it, for purposes of section 111 (which
contains the new- and existing-source
performance standard authority in,
respectively, CAA section 111(b) and
111(d)), as:

a standard for emissions of air pollutants
which reflects the degree of emission
limitation achievable through the application
of the best system of emission reduction
which (taking into account the cost of
achieving such reduction and any nonair
quality health and environmental impact and
energy requirements) the Administrator
determines has been adequately
demonstrated.26

21 CAA Amendments of 1970, Public Law 91-604,
84 Stat. at 1683—84 (Dec. 31, 1970); see also 42
U.S.C. 7411(b).

22 See section IV (addressing changes to the
implementing regulations).

23 As originally enacted, CAA section 111
required states to establish “emission standards’ for
existing sources, but Congress replaced that term
with “standard of performance” as part of the CAA
Amendments of 1977. See Public Law 95-95, 91
Stat. at 699 (Aug. 7, 1977) (“Section 111(d)(1) . . .
is amended by striking out ‘emissions standards’ in
each place it appears and inserting in lieu thereof
‘standards of performance’”).

24 CAA Amendments of 1970, 84 Stat. at 1684; see
also 42 U.S.C. 7411(d).

25 See infra n.51.

2642 U.S.C. 7411(a)(1).

And CAA section 302(]) defines
“standard of performance” as “‘a
requirement of continuous emission
reduction, including any requirement
relating to the operation or maintenance
of a source to assure continuous
reduction.” 27

EPA’s role under CAA section 111(d)
is narrow. Indeed, CAA section 111(d)
tasks states with “establish[ing]
standards of performance for any
existing source” and “‘provid[ing] for
the implementation and enforcement of
such standards of performance.” It
requires further that the regulations the
EPA is directed to adopt must permit
the state ““to take into consideration,
among other factors, the remaining
useful life of the existing source to
which such standard [of performance]
applies.”” 28 After all, Congress found
that “air pollution prevention . . . and
air pollution control at its source is the
primary responsibility of States and
local governments.” 29

In contrast to CAA section 111(b)
(where the EPA may directly establish
performance standards for emissions
from new sources), the EPA implements
CAA section 111(d) by issuing
regulations that it calls “emission
guidelines” 30 These guidelines provide
states with information to assist them in
developing state plans establishing
standards of performance for existing
designated facilities within their
jurisdiction that are submitted to the
EPA for review. Such information
includes the EPA’s determination of the
“best system of emission reduction,”
which is commonly referred to as the
BSER.

b. The Plain Meaning of CAA Sections
111(a)(1) and (d)

CAA section 111(d) provides that
“each State shall submit to the
Administrator a plan which (A)
establishes standards of performance for
any existing source for [certain air
pollutants] . . . and (B) provides for the
implementation and enforcement of
such standards of performance.” 31
Given how Congress has defined the
phrase “standard of performance” for
purposes of CAA section 111, the plain
meaning of CAA section 111(d),
therefore is that states shall submit a
plan which “establishes [a standard for

2742 U.S.C. 7602(1).

2842 U.S.C. 7411(d)(1).

2942 U.S.C. 7401(a)(3).

30 See American Elec. Power Co. v. Connecticut,
564 U.S. 410, 424 (2011). See generally Section IV,
infra (discussing the promulgation of revised
implementing regulations governing the EPA’s
issuance of emission guidelines); 40 CFR part 60,
subpart B.

3142 U.S.C. 7411(d)(1) (emphasis added).
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emissions of air pollutants which
reflects the degree of emission
limitation achievable through the
application of the [BSER] . . .] for any
existing source.”

While CAA section 111(a)(1) provides
that the EPA determines the BSER upon
which existing-source performance
standards are based, Congress expressly
limited the universe of systems of
emission reduction from which the EPA
may choose the BSER to those systems
whose “application” to an “existing
source” will yield an ‘““achievable”
“degree of emission limitation.” 32
“[Wlhere . . . the statute’s language is
plain,” courts explain, our “ ‘sole
function . . . is to enforce it according
to its terms.’’ 33

The EPA begins with the meaning of
“application,” as it appears in CAA
section 111(a)(1). In the absence of a
statutory definition, the term must be
construed in accordance with its
ordinary or natural meaning.3¢ Here the
ordinary meaning of “application”
refers to the “act of applying” or the
“act of putting to use.” 35 Accordingly,
a standard of performance must reflect
the degree of emission limitation that
can be achieved by putting the BSER
into use. Furthermore, the ordinary and
natural use of the term “application,”
which is derived from the verb “to
apply,” requires both a direct object and
an indirect object. In other words,
someone must apply something to
something else (e.g., the application of
general rules to particular cases). In the
case of CAA section 111, the direct
object is the BSER. CAA section 111(d)
also provides that the indirect object is
the “existing source”—"each State shall
submit to the Administrator a plan
which (A) establishes standards of
performance for any existing source”
(emphasis added). The Act further
defines an “existing source” as “‘any
stationary source other than a new
source,” 36 and in turn defines a

32]d.

33 Air Line Pilots Ass’n v. Chao, 167 F.3d 602, 791
(D.C. Cir. 2018) (quoting United States v. Ron Pair
Enterprises, 489 U.S. 235, 241 (1989)).

34 See Leocal v. Ashcroft, 543 U.S. 1, 10 (2004).

35 Merriam-Webster’s Collegiate Dictionary (11th
ed. 2003) (“1: an act of applying: a (1) : an act of
putting to use <~ of new techniques> (2) : a use to
which something is put <new ~s for old
remedies>""). Definitions are also provided from
when CAA section 111(a)(1) was last amended, see
The Oxford English Dictionary (2d ed. 1989) (“The
action of applying; the thing applied. 1. a. The
action of putting a thing to another, of bringing into
material or effective contact”), and first enacted, see
American Heritage Dictionary of the English
Language (2d ed. 1969) (“1. The act of applying or
putting something on. 2. Anything that is applied,
such as a cosmetic or curative agent. 3. The act of
putting something to a special use or purpose.”).

3642 U.S.C. 7411(a)(6).

“stationary source” as “‘any building,
structure, facility, or installation which
emits or may emit any air pollutant.” 37
Consequently, CAA section 111
unambiguously limits the BSER to those
systems that can be put into operation
at a building, structure, facility, or
installation. Such systems include, for
example, add-on controls (e.g.,
scrubbers) and inherently lower-
emitting processes/practices/designs.

Conversely, the plain language of
CAA section 111 does not authorize the
EPA to select as the BSER a system that
is premised on application to the source
category as a whole or to entities
entirely outside the regulated source
category. First, Congress specified that
“standards of performance” are
established “‘for new sources within
such category” 38 and ““for any existing
source.” 39 CAA section 111, therefore,
does not allow for the establishment of
standards for the source category or for
entities not within the source category.
Instead, CAA section 111 standards
must be established for individual
sources. Second, because CAA section
111 standards reflect an “achievable”
“degree of emission limitation” through
application of the BSER, an owner or
operator must be able to achieve an
applicable standard by applying the
BSER to the designated facility.
Accordingly, the BSER—Ilike standards
of performance—cannot be premised on
a system of emission reduction that is
implementable only through the
combined activities of sources or non-
sources. Thus, the EPA is precluded
from basing BSER on strategies like
generation shifting and corresponding
emissions offsets because these types of
systems cannot be put into use at the
regulated building, structure, facility, or
installation.20

c. Statutory Structure and Purpose
Confirm That a “System of Emission
Reduction” Must Be Applied to an
Individual Source and That CAA
Section 111 is Intended to Best Design,
Build, Equip, Operate, and Maintain
Sources so as To Reduce Emissions

While the plain meaning of CAA
section 111 provides that the BSER must
be applied to a building, structure,

3742 U.S.C. 7411(a)(3).

3842 U.S.C. 7411(b)(1)(B) (requiring the
Administrator to establish performance standards
“for new sources within such category” rather than
for the category itself as a whole) (emphasis added)

3942 U.S.C. 7411(d)(1)(A).

40 The CPP’s BSER was in part designed to consist
of generation-shifting. See, e.g., 80 FR 64,776 (final
rule) (describing ‘building blocks’ 2 and 3 as
“processes of shifting dispatch from steam
generators to existing NGCC units and from both
steam generators and NGCC units to renewable
generators.”).

facility, or installation, Congress’ intent
is also manifest in the statutory
structure and purpose. ‘“‘Statutory
construction,” the Supreme Court
instructs, “is a holistic endeavor.” 41
The interpretation of a phrase ‘‘is often
clarified by the remainder of the
statutory scheme—because the same
terminology is used elsewhere in a
context that makes its meaning clear, or
because only one of the permissible
meanings produces a substantive effect
that is compatible with the rest of the
law.” 42

(1) The Statutory Structure Limits a
“System of Emission Reduction” to
“Systems” That Have a Potential for
Application to an Individual Source

The conclusion that CAA section 111
standards are limited as described above
is confirmed by considering the
section’s place in the overall statutory
scheme. Congress tied CAA section 111
to the Best Available Control
Technology (“BACT”) provisions in
CAA section 165.43 Section 165
provides that “[a]ny major stationary
source or major modification subject to
[preconstruction requirements] must
conduct an analysis to ensure the
application of [BACT].” 44 A permitting
authority must “conduct a BACT
analysis on a case-by-case basis . . . and
must evaluate the amount of emission
reductions that each available
emissions-reducing technology or
technique would achieve, as well as the
energy, environmental, economic and
other costs. . . .””45 The EPA has long
recommended that permitting agencies
conduct this analysis through a top-
down assessment of the best available
and feasible control technologies for the
emissions subject to BACT.46 “Based on

41 Czyzewski v. Jevic Holding Corp., 137 S. Ct.
973, 985 (2017) (citing United Savings Ass'n v.
Timbers of Inwood Forest Associates, 484 U.S. 365,
371 (1988)).

42 Utility Air Regulatory Group v. EPA, 573 U.S.
302, 321 (2014).

4342 U.S.C. 7479(3) (“In no event shall
application of ‘best available control technology’
result in emissions of any pollutants which will
exceed the emissions allowed by any applicable
standard established pursuant to section 7411 or
7412 of this title.”).

441.S. EPA, DRAFT New Source Review
Workshop Manual: Prevention of Significant
Deterioration and Nonattainment Area Permitting,
B. 1 (October 1990) (“NSR Manual”), available at
https://www.epa.gov/sites/production/files/2015-
07/documents/1990wman.pdf. Though the EPA
never finalized this draft, it continues to follow the
analytical approach to the BACT analysis contained
within the NSR Manual. See also U.S. EPA, PSD
and Title V Permitting Guidance for Greenhouse
Gases (March 2011) (“GHG Permitting Guidance”),
available at https://www.epa.gov/sites/production/
files/2015-07/documents/ghgguid.pdyf.

45 GHG Permitting Guidance at 17 (emphasis
added).

46 See id. at 17—44.
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this [technology] assessment, the
permitting authority must [then]
establish a numeric emission limitation
that reflects the maximum degree of
reduction achievable. . . .”47

In no event, Congress specified, can
application of BACT result in greater
emissions than allowed by “any
applicable standard established
pursuant to section [1]11 or [1]12
. . . .”48To ensure such an exceedance
does not occur, NSPS serve as the base
upon which BACT determinations are
made and are commonly viewed as the
BACT ““floor.” 49 However, because
Congress refers to “any applicable
standard established pursuant to section
[1]11,” without reference to either
subsection (b) or (d), any applicable
existing source standard would also
function as a BACT “‘floor.” 50

The EPA has consistently taken the
position that BACT encompasses ‘“‘all
‘available’ control options . . . that have

47]d. at 17, 44—46.

4842 U.S.C. 7479(3).

49 GHG Permitting Guidance, 25 n.64 (“While this
guidance is being issued at a time when no NSPS
have been established for GHGs, permitting
authorities must consider any applicable NSPS as
a controlling floor in determining BACT once any
such standards are final.”).

50 Accordingly, certain commenters incorrectly
argue that the scope of CAA section 169 is
irrelevant to regulating existing sources under CAA
section 111(d) because only CAA section 111(b)
standards (i.e., NSPS), not CAA section 111(d)
existing-source standards, apply to sources subject
to BACT. However, both CAA section 111(b) and (d)
rely on the same definition of “standard of
performance” in CAA section 111(a), and the term’s
statutory history (that is, its evolution through
repeated acts of Congress from 1970 to 1990)
supports the conclusion that Congress intended for
the term to have the same meaning under both
programs. Between the 1970 and 1977 CAA
Amendments, “standards of performance” applied
only to the regulation of new sources under CAA
section 111(b); existing sources, on the other hand,
were required to meet “‘emission standards,” which
was an undefined term. See Public Law 91-604, 84
Stat. at 1683—84. Between the 1977 and 1990 CAA
Amendments, CAA section 111(a)(1) provided three
context-specific definitions: One definition applied
to all new stationary sources regulated under CAA
section 111(b) (basing standards on the best
technological system of continuous emission
reduction (“TSCER")); the second applied only to
new fossil-fuel-fired sources regulated under CAA
section 111(b) (basing standards on the TSCER and
requiring a percent reduction in emissions); and a
third applied to existing sources regulated under
CAA section 111(d) (basing standards on the best
system of continuous emission reduction). See
Public Law 95-95, 91 Stat. at 699—700. In 1990,
however, Congress replaced the three separate
definitions with a singular definition of “‘standard
of performance” under CAA section 111(a)(1), to
apply throughout CAA section 111, based on
application of the BSER. See Public Law 101-549,
104 Stat. at 2631. The legislative history of CAA
section 111 demonstrates that Congress knew full
well how to require either that the regulations
applying to new and existing sources would be
different in definition and scope (as in both the
1970 and 1977 versions of the Act) or that they
would be the same and demonstrates that in 1990
they plainly chose the latter course.

the potential for practical application to
the emissions unit and the regulated
pollutant under evaluation.” 31 This is
so because BACT reflects a level of
control that the permitting agency
‘“determines is achievable for such
facility through application of
production processes and available
methods, systems, and techniques,
including fuel cleaning, clean fuels, or
treatment or innovative fuel combustion
techniques for control.” 52 Put simply,
both the statutory text and the EPA’s
long-standing interpretation provide
that BACT is limited to control options
that can be applied to the source itself
and does not include control options
that go beyond the source.

Because CAA section 111 operates as
a floor to BACT, section 111 cannot be
interpreted to offer a broader set of tools
than are available under section 165.
Also, because BACT is limited to
control options that are applied to an
individual source, so too with section
111. The explicit statutory link of CAA
section 111 standards to BACT, the
statutory definition of the latter, the
Agency’s consistent position that BACT
must apply to and be achievable for a
particular facility, and the text of CAA
section 111(b) and 111(d), confirm the
conclusion that the text of 111(a)(1) can
only be read to mean that standards of
performance (and the BSER on which
they are predicated) are likewise
measures applied to individual
facilities.

(2) The Purpose of CAA Section 111 is
To Design, Build, Equip, Operate, and
Maintain Individual Sources so as To
Reduce Emissions

Congress intended that CAA section
111 would set minimum requirements 33

51 GHG Permitting Guidance, 24 (emphasis
added).

5242 U.S.C. 7479(3) (emphasis added).

53In a 1978 BACT guidance document, the EPA
explained that performance standards reflect
emission limits “which can reasonably be met by
all new or modified sources in an industrial
category, even though some individual sources are
capable of lower emissions. Additionally, because
of resource limitations in the EPA, revision of new
source standards must lag somewhat behind the
evolution of new or improved technology.
Accordingly, new or modified facilities in some
source categories may be capable of achieving lower
emission levels that [sic] NSPS without substantial
economic impacts. The case-by-case BACT
approach provides a mechanism for determining
and applying the best technology in each individual
situation. Hence, NSPS and NESHAP are Federal
guidelines for BACT determinations and establish
minimum acceptable control requirements for a
BACT determination.” U.S. EPA, Guidelines for
Determining Best Available Control Technology, 3
(December 1978).

Further, while some commenters suggest that the
BSER must reflect the “‘greatest degree of emission
control,” citing to section 113 of Senate bill 4358
(S. 4358, at 6, 1970 Legis. Hist. at 554—55), Congress

on individual sources to be designed,
built, equipped, operated, and
maintained to reduce emissions. This
purpose is evidenced in the history of
CAA section 111(a)(1)’s text and
corroborated by legislative history. CAA
section 111 was originally enacted as
part of the 1970 CAA Amendments. In
that enactment, state plans under CAA
section 111(d) were to establish
“emission standards” rather than
“standards of performance.” The EPA’s
CAA section 111(d) implementing
regulations, issued in 1975, provided
that, in the case of existing sources, the
EPA would issue “emissions
guidelines,” that these guidelines would
“reflect the degree of emission
reduction achievable through the
application of the [BSER] which (taking
into account the cost of such reduction)
the Administrator has determined has
been adequately demonstrated for
designated facilities,” and that state
plans establishing standards of
performance for existing sources would
be developed in light of these
guidelines.>* Then in 1977, Congress
replaced the term “emission standard”
under CAA section 111(d) with the
phrase “‘standard of performance”—a
phrase defined for all of CAA section
111 in section 111(a)(1). Thus, the
history behind CAA section 111(a)(1) is
relevant to understanding EPA’s
authority for both sections 111(b) and
(d).

The 1970 enactment of CAA section
111 represents a choice between two
alternative approaches to direct federal
regulation of stationary sources. Under
the House bill, the Administrator would
have been authorized to establish
“emission standards” for new sources of
pollutants that may contribute
substantially to endangerment of the
public health or welfare. These
standards would have “require[d] that
new sources of such emissions be
designed and equipped to maximize
emission control insofar as
technologically and economically
feasible.” 55 The House bill did not
contain any analogous provisions for
existing sources. Nevertheless, the
House bill contemplated that under
CAA section 111, individual sources
would be designed to emit less.

Under the Senate approach, the
Administrator would have established

imposed no such requirement. See Sierra Club, 657
F.2d at 330 (“we believe it is clear that this language
is far different from the words Congress would have
chosen to mandate that the EPA set standards at the
maximum degree of pollution control
technologically achievable.”).

5440 FR 53346.

55H.R. Conf. Rep. No. 91-1783, 46 (December 17,
1970) (emphasis added).
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“standards of performance” for new
sources based “on the greatest emission
control possible through application of
[the] latest available control
technology.” 56 This would have
ensured ‘“‘that new stationary sources
are designed, built, equipped, operated,
and maintained so as to reduce
emission[s] to a minimum.” 57
Accordingly, such standards would
have reflected ““the degree of emission
control which can be achieved through
process changes, operation changes,
direct emission control, or other
methods.” 58 A separate provision
governing emissions of “selected
agents” authorized the Administrator to
develop “emission standards” for both
new and existing sources.5® However,
the Senate “‘recognize[d] that certain old
facilities may use equipment and
processes which are not suited to the
application of control technology. The
[Administrator] would be authorized
therefore to waive the application of
standards . . . .”’60

The conference substitute settled on
the language largely reflected in the
current wording of CAA section
111(a)(1); the differences between the
1970 enactment and the current version
are not relevant to this discussion. As
explained above, both the Senate and
House bills contemplated only control
measures that would lead to better
design, construction, operation, and
maintenance of an individual source 61
and, in the case of existing sources
under the Senate bill, the waiver of
standards if certain sources could not
apply new control technologies.
Accordingly, recognizing that a “system
of emission reduction” is limited to
control technologies or techniques that
can be integrated into an individual
source’s design or operation (i.e., add-on
controls and lower-emitting processes/
practices/designs) is the only
interpretation compatible with the
fundamental principle, reflected in the
original competing drafts of the
provision, that sources should be

56 Id. (describing the approach under the Senate
amendment).

57 S. Rep. No. 91-1196, 15-16 (September 17,
1970) (emphasis added).

58 d. at 17.

59]d. at 18-19.

60 [d. at 19.

61 References to “‘other alternatives,” “other
means,” or “other methods” in the Senate bill and
accompanying report are not evidence that Congress
intended to confer boundless discretion. In fact,
these terms must be interpreted in light of the other
specifically listed control techniques. For example,
the Senate bill’s reference to “control technology,”
“processes,” and ‘“‘operating methods” are properly
read to denote measures that can be applied to
individual sources—and “other alternatives” must
be interpreted ejusdem generis: in the same fashion.

0 ce

designed, built, equipped, operated, and
maintained to reduce emissions.52

d. The CPP Unlawfully Exceeds the
Scope of CAA Section 111(a)(1) and
Must Be Repealed

Before the CPP, the EPA had issued
only six CAA section 111(d)
rulemakings, in the form of a “guideline
document” with corresponding
“emission guidelines.” 63 Conversely,
the EPA has issued around seventy CAA
section 111(b) rulemakings, including
several for new fossil-fuel-fired steam-
generating units.64 Every one of those
rulemakings applied technologies,
techniques, processes, practices, or
design modifications directly to
individual sources.

In the CPP, the EPA determined that
the BSER for reducing CO- emissions
from existing fossil fuel-fired power

62To be sure, the Agency does not contend that
a “system of emission reduction” is limited to
technological improvements. Indeed, the CAA
Amendments of 1990 make clear that CAA section
111 is not to be limited to “technological systems.”
See supra n. 51 (discussing amendments to CAA
section 111(a)(1)). But that does not mean CAA
section 111 therefore authorizes basing BSER on
generation shifting ‘““‘measures,” such as substitute
generation from lower- or non-polluting power
plants, which cannot be applied to individual
sources like add-on controls or inherently lower-
emitting processes/practices/designs.

63 (See 1) Phosphate Fertilizer Plants, Final
Guideline Document Availability, 42 FR 12022
(March. 1, 1977) [Final Guideline Document:
Control of Fluoride Emissions from Existing
Phosphate Fertilizer Plants, March 1977, Doc. No.
EPA—-450/2—77-005]; 2) Emission Guideline for
Sulfuric Acid Mist, 42 FR 55796 (October 18, 1977);
3) Kraft Pulp Mills; Final Guideline Document;
Availability, 44 FR 29828 (May 22, 1979) [Kraft
Pulping, “Control of Emissions from Existing
Mills,” March 1979, Doc. No. EPA-450/2—78-003b];
4) Primary Aluminum Plants; Availability of Final
Guideline Document, 45 FR 26294 (Apr. 17, 1980)
[Primary Aluminum: Guidelines for Control of
Fluoride Emissions from Existing Primary
Aluminum Plants, December 1979, Doc. No. EPA—
450/2-78-049b]; 5) Standards of Performance for
New Stationary Sources and Guidelines for Control
of Existing Sources: Municipal Solid Waste
Landfills, 61 FR 9905 (March 12, 1996); and 6)
Standards of Performance for New and Existing
Stationary Sources: Electric Utility Steam
Generating Units, 70 FR 28606 (May 18, 2005)
(hereafter, the Clean Air Mercury Rule or CAMR)
(vacated in New Jersey v. EPA, 517 F.3d 574 (D.C.
Cir. 2007) (reviewing an action that sought to shift
regulation of certain emissions from power plants
from the CAA section 112 hazardous air pollutants
regime to the section 111 standards regime and
holding that the EPA failed to comply with the
delisting requirements of section 112(c)(9) and thus
vacating the corresponding section 111 standards
for electric utility steam generating units). This list
of six CAA section 111(d) rulemakings does not
include any guideline documents mandated by and
carried out in compliance with CAA section 129
(governing solid waste incinerator units).

64 See generally 40 CFR part 60, subparts D—
TTTT. In fact, steam-generating units were among
the first sources regulated under section 111(b). See
36 FR 24876 (December 23, 1971) (promulgating
standards for steam generators, portland cement
plants, incinerators, nitric acid plants, and sulfuric
acid plants).

plants was the combination of three
“building blocks™”:

1. Improving heat rate at individual
affected coal-fired steam generating
units;

2. Substituting increased generation
from lower-emitting existing natural gas
combined cycle units for decreased
generation from higher-emitting affected
steam generating units; and

3. Substituting increased generation
from new zero-emitting renewable
energy generating capacity for decreased
generation from affected fossil fuel-fired
generating units.

This was the first time the EPA
interpreted the BSER to authorize
measures wholly outside a particular
source.%> The EPA reached this
determination by interpreting the
statutory term “application” as if it
instead read “implementation” (without
pointing to any legal basis for equating
those terms), and interpreting the phrase
“system of emission reduction” broadly
as “‘a set of measures that work together
to reduce emissions and that are
implementable by the sources
themselves.” 66 ““As a practical matter,”
the Agency continued, “the ‘source’
includes the ‘owner or operator’ of any
building, structure, facility, or
installation for which a standard of
performance is applicable.” 67 The EPA
then concluded that the breadth of a
dictionary definition of the word
“system’ established the bounds of its
statutory authority, finding that the
phrase ““ ‘system of emission reduction’

. . means a set of measures that source
owners or operators can implement to

65 CAMR, which relied in part on a cap-and-trade
mechanism, was still ultimately “based on control
technology available in the relevant timeframe,” an
approach fundamentally different than the CPP’s
second and third “building blocks,” which were not
based on systems that could be applied to or at
individual sources. Indeed, the rule explained that
the BSER refers to “‘the combination of the cap-and-
trade mechanism and the technology needed to
achieve the chosen cap level.” 70 FR 28620
(emphasis added). Accordingly, the Agency
concluded that it would be ‘“‘reasonable to establish
a cap on [the basis of using a particular technology]
and require compliance with that cap at a later
point in time when the necessary technology
becomes widely available.” Id. To the extent that
CAMR’s BSER (i.e., the combined control
technology and cap-and-trade program) is premised
on application to the source category (as opposed
to an individual source), however, CAMR would be
unlawful. Trading as a compliance mechanism
under CAA section 111 is discussed in section
III.F.2.a of this preamble.

6680 FR 64762 (citing the Oxford Dictionary of
English (3rd ed.) (2010), among others). The EPA
reached this interpretation in part on the
assumption that “the terms ‘implement’ and ‘apply’
are used interchangeably.” See Legal Memorandum
Accompanying Clean Power Plan for Certain Issues
at 84 n.175.

6780 FR 64762.
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achieve an emission limitation
applicable to their existing source.” 68

In reviewing the CPP, the EPA
concludes that the interpretation relied
upon in the CPP ignored or
misinterpreted critical statutory
elements and rules of statutory
construction. After reconsidering the
relevant statutory text, structure, and
purpose, the Agency now recognizes
that Congress “spoke to the precise
question” of the scope of CAA section
111(a)(1) and clearly precluded the
unsupportable reading of that provision
asserted in the CPP. Accordingly, this
action repeals the CPP.69

(1) The CPP Is Impermissibly Based on
“Implementation” Rather Than
“Application” of the BSER

CAA section 111(a)(1) provides that
standards of performance reflect an
emission limitation achievable “through
the application of the [BSER]. . . .” In
the Legal Memorandum accompanying
the CPP, the Agency stated in a footnote
that “the terms ‘implement’ and ‘apply’
are used interchangeably.” 70 Thus, the
Agency decided, “the system must be
limited to measures that can be
implemented—*"“appl[ied]”—by the
sources themselves . . . .” 71 But
Congress does not in fact use these
terms interchangeably in the Act, and in
CAA section 111(a)(1), as in other
source-focused standard-setting

68 Id. The EPA acknowledged, nonetheless, that
“regulatory requirements’” in the CPP would be
based ““on measures the affected EGUs can
implement to assure that electricity is generated
with lower emissions’ and that “do not require
reductions in the total amount of electricity
produced.” Id. at 64778. But the EPA did not
exclude such “measures” (i.e., reduced utilization
and demand-side energy efficiency) as being
outside the scope of the dictionary definition of
“system.” Indeed, the EPA believed they would
play an important compliance role under the CPP.
See id. at 64753-657 (discussing reduced utilization
and demand-side energy efficiency measures under
rate-based and mass-based state plans). See also n.
83, infra.

69 One commenter asserted that, rather than
repeal the CPP, the EPA should retain building
block 1. As explained in the Proposed Repeal,
however, while heat rate improvement measures
may be considered in a CAA section 111 standard,
“building block 1, as analyzed, cannot stand on its
own. 80 FR 64758 n. 444; see also id. at 64658
(discussing severability of the building blocks).”” 82
FR 48039 n.5. Accordingly, today’s action repeals
the whole of the CPP and does not retain building
block 1 as the BSER. In any case, as discussed in
the ACE proposal, “building block 1, as constructed
in [the] CPP, does not represent an appropriate
BSER, and ACE better reflects important changes in
the formulation and application of the BSER in
accordance with the CAA.” 83 FR 44756
(discussing the EPA’s change in approach to
analyzing heat rate improvement measures). See
section III for the EPA’s evaluation of heat rate
improvement measures under ACE.

70 Legal Memorandum Accompanying Clean
Power Plan for Certain Issues at 84 n.175.

7180 FR 64720.

provisions in the Act, used a term
(“application”’) meaningfully different
than the one CPP read into that section
(“implementation”’)—and the term that
Congress actually used is one that
reflects the CAA’s other source-focused
standard-setting provisions.”2

The Act is replete with provisions
calling for the “implementation” of “a
system,” 73 “control measures,” 74
“emission reduction measures,” 75 and
even ‘‘steps, by owners or operators of
stationary sources,” 76 but CAA section
111(a)(1) is not among them. Congress
defines “implementing” under CAA
section 105(a)(1)(A) as “any activity
related to the planning, developing,
establishing, carrying-out, improving, or
maintaining of such programs [for the
prevention and control of air pollution
or implementation of national primary
and secondary ambient air quality
standards].”” 77 But again, “applying” is
not included in this list defining
“implementing.” In the case of the Act’s
standard-setting provisions, on the other
hand, BACT and maximum achievable
control technology (MACT)
requirements—like CAA section 111—
are based on “application of”” control
measures to individual sources.

Functionally, the two terms send
different signals. “Implementation”
requires a subject and direct object (I
implement the plan), whereas
“application” requires a subject, direct
object, and indirect object (I apply the
protocol to the subject). That is, an
owner or operator can implement a

72 See, e.g., 42 U.S.C. 7412(d)(2) (describing
MACT as “through application of measures,
processes, methods, systems or techniques
including, but not limited to, measures which—(A)
reduce the volume of, or eliminate emissions of,
such pollutants through process changes,
substitution of materials or other modifications, (B)
enclose systems or processes to eliminate
emissions, (C) collect, capture or treat such
pollutants when released from a process, stack,
storage or fugitive emissions point, (D) are design,
equipment, work practice, or operational standards

., or (E) are a combination of the above;”); id.
at 7479(3) (describing BACT as ““achievable for such
facility through application of production processes
and available methods, systems, and techniques,
including fuel cleaning, clean fuels, or treatment or
innovative fuel combustion techniques for
control”).

7342 U.S.C. 7412(r)(7)(H)(vii) (“the Administrator

. . shall develop and implement a system for
providing off-site consequence analysis
information”).

741d. 7511a(b)(2) (“Such plan provisions shall
provide for the implementation of all reasonably
available control measures”).

75 1d. 7412(i)(5)(C) (“‘prior to implementation of
emissions reduction measures”).

76 Id. 7410(a)(2)(F) (emphasis added) (‘‘require, as
may be prescribed by the Administrator—(i) the
installation, maintenance, and replacement of
equipment, and the implementation of other
necessary steps, by owners or operators of
stationary sources”).

7742 U.S.C. 7405(a)(1)(A).

system (without anything more and
without any particular object of the
system being implied), but an owner/
operator must apply a system fo another
object (i.e., the source). CAA section 111
illustrates this distinction. Congress
provided, in CAA section 111(d)(1), that
state plans must provide “for the
implementation and enforcement of
such standards of performance,” but
that EPA’s regulations must also permit
a state “in applying a standard of
performance to any particular source” to
take into consideration, among other
factors, the remaining useful life of the
existing source to which such standard
applies. Thus, whereas state plans more
broadly “implement” the CAA section
111(d) program, states “appl[yl”
standards to individual sources.
Congress could have defined a standard
of performance as reflecting the
“implementation of the BSER by the
owner or operator of a stationary
source,” but Congress did not. Simply
put, equating the terms “implement”
and “apply” conflicts with the plain
language of CAA section 111(a)(1) and
their use throughout the Act; this
conflict is compounded by the
conflation of the source with its owner,
different concepts that are separately
defined, see CAA section 111(a)(3), (5).

Now take generation shifting, the
basis for the second and third “building
blocks” of the CPP’s BSER. The CPP
recognized that an owner or operator of
a regulated source can “‘shift” power-
producing operations to a different
facility, such as a nuclear power plant,
through bilateral contracts for capacity
or by reducing utilization. But just
because generation shifting is
“implementable” by an owner or
operator (i.e., just because an owner or
operator of a given source can subsidize
generation elsewhere that will reduce
demand for generation from that) does
not mean that generation shifting can be
“applied” to the source.”® And indeed,
the CPP shifted generation from one
regulated source category to another and
from both those regulated source
categories together to other forms of
electricity generation outside any
regulated source category. Because the
CPP is premised on “implementation of
the BSER by a source’s owner or
operator”