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Glossary of Acronyms and Abbreviations 

Act Clean Air Act [42 U.S.C. Section 7401 et seq.] 
ADEQ Arizona Department of Environmental Quality 
Agency U.S. Environmental Protection Agency 
APTI Air Pollution Training Institute 
ARS Arizona Revised Statutes 
CAA Clean Air Act [42 U.S.C. Section 7401 et seq.] 
CAM Compliance Assurance Monitoring 
CFR Code of Federal Regulations 
Department Maricopa County Air Quality Department 
EJ Environmental Justice 
EMS Environmental Management System 
EPA U.S. Environmental Protection Agency 
FCE Full Compliance Evaluation 
IMPACT Integrated Management Permitting and Compliance Tool 
NAAQS National Ambient Air Quality Standard 
MCAQD Maricopa County Air Quality Department 
MCESD Maricopa County Environmental Services Department 
NESHAP National Emission Standards for Hazardous Air Pollutants, 40 CFR Parts 61 & 63 
NOD Notice of Deficiency 
NOV Notice of Violation 
NOx Nitrogen Oxides 
NSPS New Source Performance Standards, 40 CFR Part 60 
NSR New Source Review 
OIG EPA Office of Inspector General 
PM Particulate Matter 
PM10 Particulate Matter less than 10 micrometers in diameter 
PM2.5 Particulate Matter less than 2.5 micrometers in diameter 
PSD Prevention of Significant Deterioration 
PTE Potential to Emit 
Region U.S. Environmental Protection Agency Region 9 
SIP State Implementation Plan 
SO2 Sulfur Dioxide 
Team EPA Region 9 program evaluation team 
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Executive Summary 

In response to the recommendations of a 2002 Office of Inspector General (OIG) audit, the 
Environmental Protection Agency (EPA or we) has re-examined the ways it can improve state and local 
title V operating permit programs and expedite permit issuance. Specifically, the EPA developed an 
action plan for performing program reviews of title V operating permit programs for each air pollution 
control agency beginning in fiscal year 2003. The purpose of these program evaluations is to identify 
good practices, document areas needing improvement, and learn how the EPA can help the permitting 
agencies improve their performance. 

The EPA’s Region 9 (the Region) oversees 47 air permitting authorities with operating permit programs. 
Of these, 43 are state or local authorities with title V programs approved pursuant to part 70 (35 in 
California, three in Nevada, four in Arizona, and one in Hawaii). The Region also oversees a delegated 
title V part 71 permitting program in Navajo Nation and part 69 permitting programs in Guam, 
American Samoa, and the Commonwealth of the Northern Mariana Islands. Because of the significant 
number of permitting authorities, the Region has committed to performing, on an annual basis, one 
comprehensive title V program evaluation of a permitting authority with 20 or more title V sources. 
This approach covers about 85% of the title V sources within the Regional boundaries. 

The Region recently conducted a title V program evaluation of the Maricopa County Air Quality 
Department (MCAQD or Department), whose permitting jurisdiction includes sources located in 
Maricopa County, Arizona. This is the second title V program evaluation the EPA conducted for 
Maricopa County. The first title V program evaluation was conducted in 2004 when the agency was 
known as the Maricopa County Environmental Services Department (MCESD) within the Maricopa 
County Health Department. Thus, this evaluation will be both a follow-up to the MCESD’s 2004 title V 
program evaluation as well as the first title V program evaluation for the MCAQD, which was created 
after the completion of MCESD’s title V program evaluation. The EPA Region 9 program evaluation 
team (Team) for this evaluation consisted of the following EPA personnel: Meredith Kurpius, Air 
Division Associate Director; Gerardo Rios, Manager of the Air Permits Section; Ken Israels, Program 
Evaluation Advisor; Sheila Tsai, Program Evaluation Coordinator; Lisa Beckham, Lead for Arizona Permit 
Oversight; Eugene Chen, Air Permits Office Program Evaluation team member; and Khoi Nguyen, Air 
Permits Office Program Evaluation team member. 

The program evaluation was conducted in four stages. During the first stage, the Region sent the 
MCAQD a questionnaire focusing on title V program implementation in preparation for the site visit at 
the MCAQD’s offices (see Appendix B, Title V Questionnaire and MCAQD Responses). During the 
second stage, the Team conducted an internal review of the EPA’s own set of MCAQD title V permit 
files. The third stage was a site visit, which consisted of Region 9 representatives visiting the MCAQD 
office, located in Phoenix, AZ, to interview Department staff and managers. The site visit took place 
December 11-14, 2018. The fourth stage involved follow-up and clarification of issues for completion of 
the draft report. 
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As a result of the Region’s previous evaluation of Maricopa County’s program, the Region issued a 
Notice of Deficiency (NOD) to ensure that Maricopa County’s title V program meets regulatory 
requirements.1 The key deficiencies were: 

1. Maricopa County did not demonstrate that it collected fees sufficient to fund its permit 
program, nor that is used fees solely for program costs. 

2. Maricopa County’s fee rule and the implementation of the rule contributed to the delay in 
issuance of initial title v permits. 

3. Maricopa County issued title V permits that did not assure compliance with all applicable 
requirements. 

4. Maricopa County’s processing of permit revisions was deficient. 
5. Maricopa County could not demonstrate that it was providing sufficient staffing. 

On October 23, 2006, the EPA received MCAQD’s submittal, the ‘‘Response to the Notice of 
Deficiency,’’ (NOD Response), dated October 20, 2006. In the NOD Response, and the preceding 
quarterly updates, MCAQD explained and documented how each of the deficiencies identified in the 
NOD had been, or were being, addressed. The NOD Response contains documented internal 
organizational and operational changes within MCAQD, an interim guidance document for title V 
permit revisions, a copy of the revised fee rule and new delinquent fee policy, a fee demonstration, a 
description of the improved accounting system, a workload assessment for title V, and other 
supporting attachments. On November 9, 2006, the EPA announced that MCAQD had corrected the 
deficiencies identified in the NOD.2 

The Region’s 2019 title V program evaluation of the MCAQD part 70 program and program 
implementation concludes that the MCAQD implements a solid program, with experienced staff and 
management. We specifically find that the former deficiencies remain corrected by the Department’s 
actions in 2005 and 2006 to: revise Maricopa County’s fee rule and to demonstrate that sufficient fees 
are used to cover program costs, and that fees are used solely for title V (Finding 7.3); implement 
guidance documents and written procedures on processing of permit revisions are used to assure 
compliance with all applicable requirements (Findings 2.2 and 2.6); and maintain adequately staffing 
levels (Finding 7.8). We have also identified certain areas for improvement and also recognize areas 
where the Department’s program is strong and should be actively maintained. Major findings from our 
report are listed below: 

1. Finding: MCAQD staff have a clear understanding of, and the ability to correctly implement, the 
various title V permit revision tracks pursuant to Department and federal regulations.  (Finding 
2.3) 

1 70 FR 32243 (June 2, 2005). 
2 71 FR 67061 (November 20, 2006). 
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2. Finding: The Department documents its rationale/justification for minor permit revisions. 
(Finding 2.6) 

3. Finding: The Department incorporates applicable requirements into title V permits in an 
enforceable manner. (Finding 2.7) 

4. Finding: The MCAQD includes sufficient monitoring to ensure compliance with applicable 
requirements. (Finding 3.2) 

5. Finding: The MCAQD provides public notices of its draft title V permitting actions on its website 
and online access to all related files on its website. (Finding 4.1) 

6. Finding: The MCAQD should improve notification regarding the public’s right to petition the EPA 
Administrator to object to a title V permit. (Finding 4.2) 

7. Finding: The MCAQD’s jurisdiction contains a significant number of linguistically isolated 
communities for which MCAQD consistently provides translation services. (Finding 4.3) 

8. Finding: The MCAQD has no permit backlog and issues initial and renewal permits in a timely 
manner. (Finding 5.1) 

9. Finding: he MCAQD’s permitting and compliance managers communicate effectively with each 
other and meet routinely to discuss programmatic issues. (Finding 6.2) 

10. Finding: The MCAQD tracks title V program expenses and revenue. (Finding 7.3) 

Our report provides a series of findings (in addition to those listed above) and recommendations that 
should be considered in addressing our findings. As part of the program evaluation process, the 
MCAQD has been given an opportunity to review these findings and consider our recommendations. As 
part of the program evaluation process, we gave the MCAQD an opportunity to review these findings 
and consider our recommendations on July 9, 2019, when we emailed an electronic copy of the draft 
report to the MCAQD for comment. 

The EPA received no comments response from the MCAQD on August 16, 2019. Having no comments, 
no changes were made to the final report except for minor administrative edits. 
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1. Introduction 

Background 

In 2000, the EPA’s Office of Inspector General (OIG) initiated an evaluation on the progress that the 
EPA and state and local agencies were making in issuing title V permits under the Clean Air Act (CAA or 
the Act). The purpose of OIG’s evaluation was to identify factors delaying the issuance of title V permits 
by selected state and local agencies and to identify practices contributing to timely issuance of permits 
by those same agencies. 

After reviewing several selected state and local air pollution control agencies, the OIG issued a report 
on the progress of title V permit issuance by the EPA and states.3 In the report, the OIG concluded that 
the key factors affecting the issuance of title V permits included (1) a lack of resources, complex EPA 
regulations, and conflicting priorities contributed to permit delays; (2) EPA oversight and technical 
assistance had little impact on issuing title V permits; and (3) state agency management support for the 
title V program, state agency and industry partnering, and permit writer site visits to facilities 
contributed to the progress that agencies made in issuing title V operating permits. 

The OIG’s report provided several recommendations for the EPA to improve title V programs and 
increase the issuance of title V permits. In response to the OIG’s recommendations, the EPA made a 
commitment in July 2002 to carry out comprehensive title V program evaluations nationwide. The 
goals of these evaluations are to identify where the EPA’s oversight role can be improved, where air 
pollution control agencies are taking unique approaches that may benefit other agencies, and where 
local programs need improvement. The EPA’s effort to perform title V program evaluations for each air 
pollution control agency began in fiscal year 2003. 

On October 20, 2014, the OIG issued a report, “Enhanced EPA Oversight Needed to Address Risks From 
Declining Clean Air Act Title V Revenues,” that recommended, in part, that the EPA: establish a fee 
oversight strategy to ensure consistent and timely actions to identify and address violations of 40 CFR 
Part 70; emphasize and require periodic reviews of title V fee revenue and accounting practices in title 
V program evaluations; and pursue corrective actions, as necessary.4 

The EPA’s Region 9 oversees 47 air permitting authorities with operating permit programs. Of these, 43 
are state or local authorities with title V programs approved pursuant to part 70 (35 in California, three 
in Nevada, four in Arizona, and one in Hawaii). The Region also oversees a delegated part 71 title V 

3 See Report No. 2002-P-00008, Office of Inspector General Evaluation Report, “EPA and State Progress In 
Issuing title V Permits”, dated March 29, 2002, which can be found on the internet at 
https://www.epa.gov/sites/production/files/2015-12/documents/titlev.pdf 

4 See Report No. 15-P-0006, Office of Inspector General Evaluation Report, “Enhanced EPA Oversight Needed to Address 
Risks From Declining Clean Air Act Title V Revenues”, dated October 20, 2014, which can be found on the internet at 
https://www.epa.gov/sites/production/files/2015-09/documents/20141020-15-p-0006.pdf . 
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permitting program in Navajo Nation and part 69 permitting programs in Guam, American Samoa, and 
the Commonwealth of the Northern Mariana Islands. Due to the significant number of permitting 
authorities, the Region has committed to performing one comprehensive title V program evaluation of 
a permitting authority with 20 or more title V sources every year. This approach would cover about 
85% of the title V sources in the Region once the EPA completes evaluation of those programs. 

Title V Program Evaluation at Maricopa County Air Quality Department 

The Region’s evaluation of the MCAQD’s title V program is the 14th such evaluation. The first 13 
evaluations were conducted at permitting authorities in Arizona, Nevada, California, and Hawaii. This is 
the second title V program evaluation the EPA conducted for Maricopa County. The first title V 
program evaluation was conducted in May 2004 when the Air Program was part of the Maricopa 
County Health Department: Maricopa County Environmental Services Department (MCESD). Thus, this 
evaluation is both a follow-up to MCESD’s 2004 title V program evaluation as well as the first title V 
program evaluation for the MCAQD, which was created in November 2004. The EPA Region 9 program 
evaluation team for this evaluation consisted of the following EPA personnel: Meredith Kurpius, Air 
Division Associate Director; Gerardo Rios, Chief of the Air Permits Office; Ken Israels, Program 
Evaluation Advisor; Sheila Tsai, Program Evaluation Coordinator; Lisa Beckham, Lead for Arizona Permit 
Oversight; Eugene Chen, Air Permits Office Program Evaluation team member; and Khoi Nguyen, Air 
Permits Office Program Evaluation team member. 

The objectives of the evaluation were to assess how the MCAQD implements its title V permitting 
program, evaluate the overall effectiveness of the MCAQD’s title V program, identify areas of the 
MCAQD’s title V program that need improvement, identify areas where the EPA’s oversight role can be 
improved, and highlight the unique and innovative aspects of the MCAQD’s program that may be 
beneficial to transfer to other permitting authorities. The program evaluation was conducted in four 
stages. In the first stage, the EPA sent the MCAQD a questionnaire focusing on title V program 
implementation in preparation for the site visit to the MCAQD office. (See Appendix B, Title V 
Questionnaire and MCAQD Responses.) The title V questionnaire was developed by the EPA nationally 
and covers the following program areas: (1) Title V Permit Preparation and Content; (2) General 
Permits; (3) Monitoring; (4) Public Participation and Affected State Review; (5) Permit 
Issuance/Revision/Renewal Processes; (6) Compliance; (7) Resources & Internal Management Support; 
and (8) Title V Benefits. 

During the second stage of the program evaluation, the Region conducted an internal review of the 
EPA’s own set of MCAQD title V permit files. The MCAQD submits title V permits to the Region in 
accordance with its EPA-approved title V program and the Part 70 regulations. The Region maintains 
title V permit files containing these permits along with copies of associated documents, permit 
applications, and correspondence. 

The third stage of the program evaluation included a site visit to the MCAQD offices in Phoenix, 
Arizona to conduct further file reviews, interview MCAQD staff and managers, and review the 
Department’s permit-related databases. The purpose of the interviews was to confirm the responses in 
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the completed questionnaire and to ask clarifying questions. The site visit took place December 11-14, 
2018. 

The fourth stage of the program evaluation was follow-up and clarification of issues for completion of 
the draft report. The Region compiled and summarized interview notes and made follow-up questions 
to clarify the Region’s understanding of various aspects of the MCAQD’s title V program. 

MCAQD Description 

The MCAQD is a regulatory agency whose goal is to ensure that federal clean air standards are 
achieved and maintained for Maricopa County. The MCAQD is governed by the Maricopa County Board 
of Supervisors and follows air quality standards set forth by the federal CAA in accordance with Arizona 
Revised Statutes (ARS) Title 49-473.B. (1992). Currently, Maricopa County is designated nonattainment 
for areas shown in Figure 1. Maricopa County is designated nonattainment for PM10 and ozone. 

Figure 1. Maricopa County Nonattainment Areas 
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The MCAQD has a staff of about 138 employees including managers, inspectors, engineers, specialists, 
and support staff. The MCAQD is divided into six groups: Director’s Office, Compliance, Permitting, 
Planning, Monitoring and Travel Reduction & Outreach. The Director’s Office handles the finances and 
support functions. The Compliance group handles complaint response, inspections, and enforcement 
activities. The Permitting group issues title V and non-title V permits. The Planning group works on 
rules and AQI forecasting. The Monitoring group operates an extensive network of ambient air quality 
monitors and provides the measured air quality data to agencies, industry, and the public. The Travel 
Reduction & Outreach group provides public outreach, manages records, and provides travel 
reduction. 

Coordination with the State of Arizona 

The Arizona Department of Environmental Quality (ADEQ) is responsible for submitting the State 
Implementation Plan (SIP) and federally-mandated air permitting programs for Arizona to the EPA. The 
MCAQD is a local air pollution control agency within the state. State law and delegation agreements 
between the ADEQ and the MCAQD describe the roles and responsibilities of each agency and 
delineate jurisdiction of sources within Maricopa County. On November 12, 1993, the ADEQ, on behalf 
of the MCESD (now MCAQD), submitted Maricopa County’s proposed operating permits program, 
pursuant to title V of the Act and the Arizona Comprehensive Air Quality Act, for approval to the EPA. 

The ARS, Title 49, Chapter 3, Air Quality, provide authority for county air quality control agencies to 
permit sources of air pollution, including sources operating pursuant to title V of the Act. Arizona law 
provides that the ADEQ has jurisdiction over sources, permits and violations that pertain to (1) major 
sources in any county that has not received New Source Review (NSR) or Prevention of Significant 
Deterioration (PSD) approval from the Administrator; (2) metal ore smelters; (3) petroleum 
refineries; (4) coal-fired electrical generating stations; (5) Portland cement plants; (6) air pollution by 
portable sources; (7) mobile sources;5 and (8) sources located in a county which has not submitted a 
program as required by title V of the Act or a county that had its program disapproved.6 All other 
sources located in Maricopa, Pima, and Pinal Counties are under the jurisdiction of the Counties. 
Arizona law further provides authority for the Director of ADEQ to delegate to local air quality control 
agencies authority over sources under ADEQ jurisdiction.7 

Arizona law provides authority for county air quality control agencies to review, issue, revise, 
administer, and enforce permits for sources required to obtain a permit.8 It mandates that county 

5 However, per §209(a) of the Clean Air Act, “No State or any political subdivision thereof shall adopt or attempt to enforce 
any standard relating to the control of emissions from new motor vehicles or new motor vehicle engines subject to this 
part.” See Section 209 of the Clean Air Act for more details. 
6 See ARS 49-402. 
7 See ARS 49-107. 
8 See ARS 49-480(B). This statute states the following: “Procedures for the review, issuance, revision and administration of 
permits issued pursuant to this section and required to be obtained pursuant to Title V of the Clean Air Act including 
sources that emit hazardous air pollutants shall be substantially identical to procedures for the review, issuance, revision 
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procedures for review, issuance, revision and administration of permits for sources subject to the 
requirements of title V of the Act be identical to the procedures for such sources permitted by the 
State. Under Arizona law, all sources subject to permitting requirements within the State of Arizona, 
exclusive of lands within the exterior boundaries of Indian reservations, are covered by either the state 
or county permitting program. 

The MCAQD Title V Program 

The EPA granted interim approval to the MCAQD’s title V program on November 29, 1996 and full 
approval on December 7, 2001, effective November 30, 2001.9 

Part 70, the federal regulation that contains the title V program requirements for states, requires that 
a permitting authority take final action on each permit application within 18 months after receipt of a 
complete permit application. The only exception is that a permitting authority must take action on an 
application for a minor modification within 90 days of receipt of a complete permit application.10 The 
MCAQD’s local rules regarding title V permit issuance contain the same timeframes as Part 70.11 

Currently, there are 32 sources in Maricopa County that are subject to the title V program. The 
Department has sufficient permitting resources, and processes title V permit applications in a timely 
manner. The MCAQD currently does not have a title V permitting backlog. 

The EPA’s Findings and Recommendations 

The following sections include a brief introduction, and a series of findings, discussions, and 
recommendations. The findings are grouped in the order of the program areas as they appear in the 
title V questionnaire. 

The findings and recommendations in this report are based on the EPA’s internal file reviews 
performed prior to the site visit to the MCAQD, the Department’s responses to the title V 
Questionnaire, interviews and file reviews conducted during the December 11-14, 2018 site visit, and 
follow-up emails and phone calls made since the site visits. 

and administration of permits issued by the department under this chapter. Such procedures shall comply with the 
requirements of sections 165, 173 and 408 and Titles III and V of the clean air act and implementing regulations for sources 
subject to Titles III and V of the clean air act. Procedures for the review, issuance, revision and administration of permits 
issued pursuant to this section and not required to be obtained pursuant to Title V of the clean air act shall impose no 
greater procedural burden on the permit applicant than procedures for the review, issuance, revision and administration of 
permits issued by the department under sections 49-426 and 49-426.01 and other applicable provisions of this chapter.” 
9 61 FR 55910 (October 30, 1996 and 66 FR 63166 (December 5, 2001), respectively. 
10 See 40 CFR 70.7(a)(2) and 70.7(e)(2)(iv). 
11 See MCAQD Regulation II, Rule 210. 
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2. Permit Preparation and Content 

The purpose of this section is to evaluate the permitting authority’s procedures for preparing title V 
permits. The requirements of title V of the CAA are codified in 40 CFR Part 70. The terms “title V’ and 
“Part 70” are used interchangeably in this report. Part 70 outlines the necessary elements of a title V 
permit application under 40 CFR 70.5, and it specifies the requirements that must be included in each 
title V permit under 40 CFR 70.6. Title V permits must include all applicable requirements, as well as 
necessary testing, monitoring, recordkeeping, and reporting requirements sufficient to ensure 
compliance with the terms and conditions of the permit. 

2.1 Finding: The MCAQD has a quality assurance process for reviewing draft versions of permits 
before they are made available for public and EPA review. 

Discussion: The MCAQD has two permitting groups, one for title V permits and one for minor 
source permits. One permit manager oversees both groups and each group have one supervisor 
and eight permit engineers. The MCAQD has developed standard permit conditions/templates 
and updates them as new regulations are introduced. The templates ensure consistency from 
permit to permit. Typically, once a permit writer completes the draft permit, it is reviewed by 
supervisor, manager, and then director for completeness, accuracy, and approval. It is then sent 
to compliance and the source for review before going to public notice. During our interviews, 
both staff and managers indicated that all draft title V permits are thoroughly reviewed before 
they are made available for public and EPA review. 

Recommendation: The MCAQD quality assurance process appears to be very thorough, 
especially with the inclusion of their compliance group in the process. The MCAQD should 
continue its quality assurance practices. 

2.2 Finding: The MCAQD maintains template documents developed to provide direction for several 
elements of permit writing. 

Discussion: As mentioned in Finding 2.1, the MCAQD uses template permits and statements of 
basis with standard permit conditions and analysis to ensure consistency. One of the permitting 
supervisors oversees template document updates to ensure consistency. They look at all the 
processes and keep a list of the regulations to stay on top of the changes that goes into the 
rules. They have monthly division meetings where they could discuss any new regulations 
and/or identify any inconsistencies in the templates to keep the templates up to date. 

Recommendation: We encourage the MCAQD to continue to implement the practice of 
writing template conditions and maintain their standards of consistency and accuracy while 
also updating the templates as needed. 
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2.3 Finding: MCAQD staff have a clear understanding of, and the ability to correctly implement, the 
various title V permit revision tracks pursuant to Department and federal regulations. 

Discussion: MCAQD Regulation II, Rule 210 – Title V Permit Provisions, contains clear definitions 
for Administrative, Minor, and Significant Title V revisions. The EPA has found that MCAQD 
rules are consistent with federal title V definitions and requirements pursuant to 40 CFR Part 
70. The permit writers follow Rule 210 definitions as guidance to determine which of the title V 
permit tracks applies to a permit revision. Their determination regarding which track applies is 
also verified by the supervisor during the review process. The MCAQD’s understanding of the 
criteria for classifying title V revisions allow for effective processing of title V permit changes. 
During the EPA’s 45-day review, the EPA has not had to comment on the MCAQD’s title V 
revision classification. 

Recommendation: The MCAQD should continue to ensure engineering staff successfully 
implement and categorize title V permit actions. 

2.4 Finding: The MCAQD uses an electronic database to track title V permits effectively. 

Discussion: The MCAQD uses several databases to track multiple activities within the 
Department. The main database that the MCAQD uses is the Environmental Management 
System (EMS). EMS tracks the history of the permits from the initial application to the final 
issuance of the permit including public notice dates, dates of proposed and final permits sent to 
the EPA (if applicable). Draft and final permits are uploaded into EMS and allowable emission 
limits, equipment list, and billing, etc. are documented. EMS can generate reports such as 
engineering productivity, list of all permits, control plans, applications received, pending 
applications, permits issued, and permits scheduled for public notice, etc. It also includes 
performance testing dates and compliance inspection reports including NOVs and settlements. 
A SharePoint system is also used to keep templates and is updated by engineers with manager 
approval when there is a rule change. The public can also access all MCAQD records from 
another system called OnBase. Anything related to a permit (revisions, violations) can be looked 
up in the OnBase database and staff and public can conduct their own file review. 

During our site visit, the MCAQD demonstrated the EMS and OnBase’s flexibility and utility in 
retrieving critical information related to specific title V permits. Most managers and staff 
believe their current system is sufficient; however, they are also working on a more modernized 
database, the Integrated Management Permitting and Compliance Tool (IMPACT). The IMPACT 
database is a web-based system that is able to take online submittals for all permit applications, 
reports, and emissions inventory. All the documentation in IMPACT would be available in 
OnBase as well. IMPACT contains linkage to Shared CROMERR Services. It will be more 
integrated and can use workflows to generate to-do lists for what is assigned and what is late. It 
could also generate checklists for inspectors and have outward facing GIS maps to locate 
facilities. 
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Recommendation: The EPA commends the MCAQD for directing resources to build and 
upgrade a well-structured database that provides a variety of tools for effectively implementing 
the title V program. The EPA encourages the MCAQD to devote the necessary resources to 
modernize its system to avoid potential problems in the future. 

2.5 Finding: The MCAQD consistently identifies regulatory and policy decisions in Statements of 
Basis. 

Discussion: 40 CFR part 70 requires title V permitting authorities to provide “a statement that 
sets forth the legal and factual basis for the draft permit conditions” (40 CFR 70.7(a)(5)). The 
purpose of this requirement is to provide the public and the EPA with the Department’s 
rationale on applicability determinations and technical issues supporting the issuance of 
proposed title V permits. A statement of basis should document the regulatory and policy 
issues applicable to the source and is an essential tool for conducting meaningful permit 
review. 

The EPA has issued guidance on the required content of statements of basis on several 
occasions. This guidance has consistently explained the need for permitting authorities to 
produce statements of basis with sufficient detail to document their decisions in the permitting 
process. For example, the EPA Administrator’s May 24, 2004 Order responding to a petition to 
the EPA to object to the proposed title V permit for the Los Medanos Energy Center includes 
the Administrator’s response to statement of basis issues raised by the petitioners. The Order 
states: 

“A statement of basis ought to contain a brief description of the origin or basis for each permit 
condition or exemption. However, it is more than just a short form of the permit. It should 
highlight elements that EPA and the public would find important to review. Rather than 
restating the permit, it should list anything that deviates from a straight recitation of 
requirements. The statement of basis should highlight items such as the permit shield, 
streamlined conditions, or any monitoring that is required under 40 CFR 70.6(a)(3)(i)(B)…Thus, it 
should include a discussion of the decision-making that went into the development of the title V 
permit and provide the permitting authority, the public, and EPA a record of the applicability 
and technical issues surrounding the issuance of the permit.” Order at 10. 

Appendix C of this report contains a summary of the EPA guidance to date on the suggested 
elements in the Statements of Basis. 

The EPA reviewed many MCAQD title V permits and statements of basis or, as the Department 
refers to them, technical support documents (TSD). In general, the TSD includes five main 
sections: introduction, facility/process description of regulated activities, emission related 
information, actual emission reported, and applicable federal and county requirements. The 
MCAQD representatives stated during interviews that it was difficult to have a standard format 
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for title V because they are only renewed every 5 years. But during each renewal, the 
Department adds additional sections to the TSD as necessary; for example, some TSDs include 
alternate operating scenarios, CAM requirements, and performance testing. 

The TSDs typically start with a facility description, summary of revisions received, summary of 
application regulations, attainment classification, permitting history, general process 
descriptions and process changes descriptions. The emissions sections include general 
methodology, potential/allowable emissions, changes in emissions, and greenhouse gas 
emissions if applicable. Applicable federal and county requirements section include discussions 
on local rule and NSPS/National Emissions Standards for Hazardous Air Pollutants (NESHAPs) 
applicability, and non-applicable requirements. 

We found that the Department routinely provides clear descriptions of technical, regulatory, 
and/or policy issues made in the permitting process. As an example, the TSD for the 
Trendwood, Inc. renewal permit provides a detailed summary of facility description, permitting 
history, and applicable requirements. The Department documented its decision for the control 
efficiency factor used in its BACT analysis and makes corrections to its previous misidentified 
determination that the facility does not meet RACT/BACT. 

The Department tends to embed certain documents (such as detailed emissions information 
and operating and maintenance plans) within the TSD through clickable icons as attachments. 
However, clicking on the icons in the TSD does not always open the documents. See, for 
example, TSDs for Trendwood, Inc. (Permit Number: V99-002), Marlam Industries (V97-022), 
Luke AFB – 56th Fighter Wing (Permit Number: V97-017). As a result, the public may not easily 
access all the information during the public notice period. 

Recommendation: We commend the MCAQD for its attention to detail in ensuring technical, 
regulatory, and policy decisions are well-documented and recommend they continue this 
practice to support their title V permit decisions. We additionally recommend that the 
Department ensure that the documents intended to be attached to the TSD are actually 
available as part of the TSD, and/or are included as appendixes to the TSD. 

2.6 Finding: The Department documents its rationale/justification for minor permit revisions. 

Discussion: The MCAQD can produce records for all permit revisions, including administrative 
and minor permit revisions easily through their database system. The changes between each 
renewal are also briefly discussed in the renewal or listed in the permitting history table if 
available. 

In the previous program evaluation, the MCESD processed more than 90% of its permit 
revisions under procedures for minor revisions when a portion of them should have been 
processed as significant permit revisions. As stated in Finding 2.3, unlike the MCESD, MCAQD 
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staff have a clear understanding of, and the ability to correctly implement, the various title V 
permit revision tracks pursuant to Department and federal regulations. 

A letter dated May 4, 2005 to Trendwood Inc. provides a good example where the MCAQD 
determined the minor permit revision did not meet the requirements for processing as a minor 
permit revision. For CMC Steel, permit revision number 1.0.1.0, clearly documents a minor 
modification determination for operational changes at the facility with thorough regulatory 
applicability determinations. 

Recommendation: The MCAQD should continue its practice of thoroughly documenting its 
permit decisions. 

2.7 Finding: The Department incorporates applicable requirements into title V permits in an 
enforceable manner. 

Discussion: A primary purpose of the title V program is to provide each major facility with a 
single permit that ensures compliance with all applicable CAA requirements. To accomplish this 
purpose, permitting authorities must incorporate applicable requirements in sufficient detail 
such that the public, facility owners and operators, and regulating agencies can clearly 
understand which requirements apply to the facility. These requirements include emission 
limits, operating limits, work practice standards, and monitoring, recordkeeping, and reporting 
provisions that must be enforceable as a practical matter. 

Based on our review of the Department’s title V permits, the MCAQD incorporates applicable 
requirements into its title V permits with the appropriate level of detail. For example, Goodrich 
Corporation permit V97007 and the related TSD include an applicability analysis, applicable 
conditions, and appropriate citations for requirements. 

Recommendation: The MCAQD should continue its good practice of incorporating 
requirements in sufficient detail to ensure that permit conditions are practically enforceable. 
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3. Monitoring 

The purpose of this section is to evaluate the permitting authority’s procedure for meeting title V 
monitoring requirements. Part 70 requires title V permits to include monitoring and related 
recordkeeping and reporting requirements. (See 40 CFR 70.6(a)(3).) Each permit must contain 
monitoring and analytical procedures or test methods as required by applicable monitoring and testing 
requirements. Where the applicable requirement itself does not require periodic testing or monitoring, 
the permitting authority must supplement the permit with periodic monitoring sufficient to yield 
reliable data from the relevant time period that is representative of the source’s compliance with the 
permit. As necessary, permitting authorities must also include in title V permits requirements 
concerning the use, maintenance, and, where appropriate, installation of monitoring equipment or 
methods. 

Title V permits must also contain recordkeeping for required monitoring and require that each title V 
source record all required monitoring data and support information and retain such records for a 
period of at least five years from the date of the monitoring sample, measurement, report, or 
application was made. With respect to reporting, permits must include all applicable reporting 
requirements and require (1) submittal of reports of any required monitoring at least every six months 
and (2) prompt reporting of any deviations from permit requirements. All required reports must be 
certified by a responsible official consistent with the requirements of 40 CFR 70.5(d). 

In addition to periodic monitoring, permitting authorities are required to evaluate the applicability of 
Compliance Assurance Monitoring (CAM), and include CAM provisions and a CAM plan into a title V 
permit when applicable. CAM applicability determinations are required either at permit renewal, or 
upon the submittal of an application for a significant title V permit revision. CAM regulations require a 
source to develop parametric monitoring for certain emission units with control devices, which may be 
required in addition to any periodic monitoring, to assure compliance with applicable requirements. 

3.1 Finding: The MCAQD successfully implements the CAM requirements. 

Discussion: The CAM regulations, codified in 40 CFR Part 64, apply to title V sources with large 
emission units that rely on add-on control devices to comply with applicable requirements. The 
underlying principle, as stated in the preamble, is “to assure that the control measures, once 
installed or otherwise employed, are properly operated and maintained so that they do not 
deteriorate to the point where the owner or operator fails to remain in compliance with 
applicable requirements” (62 FR 54902, October 22, 1997). Per the CAM regulations, sources 
are responsible for proposing a CAM plan to the permitting authority that provides a 
reasonable assurance of compliance to provide a basis for certifying compliance with applicable 
requirements for pollutant-specific emission units (PSEU) with add-on control devices. 

Based on interviews conducted during our site visit, we found that permit writers and managers 
at the MCAQD understand the purpose of the CAM rule. Interviewees consistently displayed 
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knowledge of CAM applicability and permit content requirements. Of the total 32 MCAQD title 
V permits, there are three title V permits with CAM monitoring: SFPP (V95002), CMC Steel 
(V07001), and WinCup (V97012). In our review of Department permits we found that the 
Department generally explains CAM applicability correctly and adds appropriate monitoring 
conditions to title V permits for sources subject to CAM. However, in the case of the SFPP 
permit, the specific CAM requirements were not included in the permit. It appears the 
Department intended to embed the approved CAM plans through clickable icons in Appendix C 
of the permit. However, clicking on the icons in the permit document does not open the CAM 
documents. (See Finding 2.5) 

Recommendation: The MCAQD should continue to implement the CAM rule as it processes 
permit renewals and significant modifications. We additionally recommend that the 
Department ensure that the applicable CAM requirements are actually available as part of the 
complete permit document. 

3.2 Finding: The MCAQD includes sufficient monitoring to ensure compliance with applicable 
requirements. 

Discussion: The title V program and MCAQD’s EPA-approved title V regulations have provisions 
that require permits to contain monitoring that is sufficient to demonstrate compliance with all 
applicable requirements. When an applicable requirement lacks sufficient monitoring, such as 
having only one time monitoring to demonstrate initial compliance or monitoring that is too 
infrequent to demonstrate compliance on an on-going basis, permitting authorities add 
“periodic monitoring” to fill the gaps in the applicable requirement. 

The MCAQD includes detailed requirements in each title V permit that specifies the required 
monitoring and recordkeeping for the emissions units at the title V source. The monitoring 
includes requirements from CAM, applicable federal regulations (such as NSPS and NESHAPs), 
SIP rules, and, as appropriate, adds periodic monitoring. Examples of periodic monitoring the 
MCAQD has added to title V permits include: 

• Facilities subject to MCAQD Rule 300 for opacity – Title V permits require visual 
observations of all stacks for compliance with the opacity limit in MCAQD Rule 300. Rule 
300 does not specify any monitoring; frequency of monitoring is tailored to the type of 
equipment/operations and is typically daily or weekly; more frequent monitoring can 
also be triggered. See Marlam Industries Inc (V97022), Trendwood Inc (V99002), 
Goodrich Corporation (V97007). 

• Luke Air Force Base (V97017) – Monitoring of spray booth subject to MCAQD Rule 315, 
which does not specify any monitoring requirements. Periodic monitoring imposed 
through the title V permit requires weekly inspections of filters for leaks and holes and 
corresponding corrective action if leaks or holes are found. 
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• Rexam Beverage Can Company (V95005) – Monitoring to ensure compliance with 
requirements for handling and disposal of VOC-containing material in MCAQD Rule 336, 
Section 304, which does not specify any monitoring requirements for the handling and 
disposal of VOC-containing material. Periodic monitoring imposed through the title V 
permit requires weekly inspections to ensure VOC-containing material is being handled 
and stored properly and identification of corresponding corrective actions is problems 
are found. 

Recommendation: The MCAQD should continue to ensure title V permits contains sufficient 
monitoring to demonstrate compliance with all applicable requirements. 
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4. Public Participation and Affected State Review 

This section examines MCAQD procedures used to meet public participation requirements for title V 
permit issuance. The federal title V public participation requirements are found in 40 CFR 70.7(h). Title 
V public participation procedures apply to initial permit issuance, significant permit modifications, and 
permit renewals. Adequate public participation procedures must provide for public notice including an 
opportunity for public comment and public hearing on the draft permit, permit modification, or 
renewal. Draft permit actions must be noticed in a newspaper of general circulation or a state 
publication designed to give general public notice; sent to persons on a mailing list developed by the 
permitting authority; sent to those persons that have requested in writing to be on the mailing list; and 
provided by other means necessary to assure adequate notice to the affected public. 

The public notice should, at a minimum, should provide the following information: identify the affected 
facility; the name and address of the permitting authority processing the permit; the activity or 
activities involved in the permit action; the emissions change involved in any permit modification; the 
name, address, and telephone number of a person from whom interested persons may obtain 
additional information, including copies of the draft permit, the application, all relevant supporting 
materials, and all other materials available to the permitting authority that are relevant to the permit 
decision; a brief description of the required comment procedures; and the time and place of any 
hearing that may be held, including procedures to request a hearing (See 40 CFR 70.7(h)(2)). 

The permitting authority must keep a record of the public comments and of the issues raised during 
the public participation process so that the EPA may fulfill the Agency’s obligation under section 
505(b)(2) of the Act to determine whether a citizen petition may be granted. The public petition 
process, 40 CFR 70.8(d), allows any person who has objected to permit issuance during the public 
comment period to petition the EPA to object to a title V permit if the EPA does not object to the 
permit in writing as provided under 40 CFR 70.8(c). Public petitions to object to a title V permit must be 
submitted to the EPA within 60 days after the expiration of the EPA 45-day review period. Any petition 
submitted to the EPA must be based only on comments regarding the permit that were raised during 
the public comment period, unless the petitioner demonstrates that it was impracticable to raise such 
objections within such period, or unless the grounds for such objection arose after such period. 

4.1 Finding: The MCAQD provides public notices of its draft title V permitting actions on its website 
and online access to all related files on its website. 

Discussion: A permitting authority’s website is a powerful tool to make title V information 
available to the general public. Information that would be useful for the public review process 
can result in a more informed public and, consequently, more meaningful comments during 
title V permit public comment periods. 
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The Department website provides general information to the public and regulated community 
regarding the MCAQD permitting program.12 The public can find information regarding the 
permitting process, whether a permit is needed for an operation, how to obtain a permit, 
application forms, and information about related programs that inform the Department’s 
permitting program. 

The MCAQD’s website provides a list of projects undergoing the public comment period along 
with the corresponding draft permit, TSD, public notice, and application.13 The MCAQD plans 
to provide online access to all of the source related documents in 2020 when the MCAQD 
switches to the IMPACT database. It will also include a GIS search function to locate sources on 
a map. 

Recommendation: We recommend that the Department continue to provide the public 
information related to title V permits through the various approaches currently used. We 
commend the Department for updating its database and its plans to make source related 
documents easily accessible on its website. 

4.2 Finding: The MCAQD should improve notification regarding the public’s right to petition the 
EPA Administrator to object to a title V permit. 

Discussion: 40 CFR 70.8(d) provide that any person may petition the EPA Administrator, within 
60 days of the expiration of the EPA’s 45-day review period, to object to a title V permit. The 
petition must be based only on objections that were raised with reasonable specificity during 
the public comment period.14 

Even though MCAQD Rule 210 Section 303.6 contains information about the public’s right to 
petition the EPA Administrator to object to a title V permit, neither the Department’s draft and 
final permit packages,15 nor the public notice for the permit action inform the public of the 
right to petition the EPA Administrator to object to a title V permit. 

Recommendation: The EPA recommends that the MCAQD revise its public notice information 
to inform the public of the right to petition the EPA Administrator to object to a title V permit. 

12 https://www.maricopa.gov/4058/Permits-Certifications-Notifications 

13 https://www.maricopa.gov/1624/Public-Notices 

14 An exception applies when the petitioner demonstrates that it was impracticable to raise those objections during the 
public comment period or that the grounds for objection arose after that period. 
15 In an April 18, 2019 letter responding to comments on a specific title V permit action, we found an example where 
MCAQD notified a commenter of the right to petition the EPA Administrator. However, all members of the public should be 
informed of this right prior to submitting comments. 
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4.3 Finding: The MCAQD’s jurisdiction contains a significant number of linguistically isolated 
communities for which MCAQD consistently provides translation services. 

Discussion: The MCAQD’s jurisdiction includes sources located throughout Maricopa County. 
The EPA prepared a map of linguistically isolated communities within MCAQD’s jurisdiction in 
which title V permits have been or may be issued (see Appendix D). The MCAQD provides 
translation and language interpretation services to those communities during the title V 
permitting process as well as intensive community engagement based on MCAQD staff 
knowledge and experience. 

Recommendation: The MCAQD should continue to actively engage communities based on their 
current processes. 

4.4 Finding: The MCAQD’s general practice is to conduct a concurrent public and EPA review. If 
comments are received during the 30-day public review period, the 45-day EPA review would 
be restarted and run sequentially to the public review period, not concurrently. 

Discussion: Per section 505(b) of the CAA and 40 CFR 70.10(g), state and local permitting 
agencies are required to provide proposed title V permits to the EPA for a 45-day period during 
which the EPA may object to permit issuance. The EPA regulations allow the 45-day EPA review 
period to either occur following the 30-day public comment period (i.e., sequentially), or at the 
same time as the public comment period (i.e., concurrently). When the public and EPA review 
periods occur sequentially, permitting agencies will make the draft permit available for public 
comment, and following the close of public comment, provide the proposed permit and 
supporting documents to the EPA.16 When the public and EPA review periods occur 
concurrently, a state or local agency will provide the EPA with the draft permit and supporting 
documents at the beginning of the public comment period, so that both periods start at the 
same time. If the MCAQD receives comments from the public during the 30-day public review 
period, the 45-day EPA review would be restarted to allow the MCAQD to prepare responses to 
the public comments and provide the response to comments and update permit and TSD to the 
EPA. 

Recommendation: The MCAQD should continue its practice to prepare a response to 
comments, make any necessary revisions to the permit or permit record, and submit the 
proposed permit and other required supporting information to restart the EPA review period. 

16 Per 40 CFR 70.2, “draft permit” is the version of a permit for which the permitting authority offers public participation or 
affected State review. Per 40 CFR 70.2, “proposed permit” is the version of a permit that the permitting authority proposes 
to issue and forwards to the EPA for review. In many cases these versions will be identical; however, in instances where the 
permitting agency makes edits or revisions as a result of public comments, there may be material differences between the 
draft and proposed permit. 
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5. Permit Issuance / Revision / Renewal 

This section focuses on the permitting authority’s progress in issuing initial title V permits and the 
Department’s ability to issue timely permit renewals and revisions consistent with the regulatory 
requirements for permit processing and issuance. Part 70 sets deadlines for permitting authorities to 
issue all initial title V permits. The EPA, as an oversight agency, is charged with ensuring that these 
deadlines are met as well as ensuring that permits are issued consistent with title V requirements. Part 
70 describes the required title V program procedures for permit issuance, revision, and renewal of title 
V permits. Specifically, 40 CFR 70.7 requires that a permitting authority take final action on each permit 
application within 18 months after receipt of a complete permit application, except that action must 
be taken on an application for a minor modification within 90 days after receipt of a complete permit 
application.17 

5.1 Finding: The MCAQD has no permit backlog and issues initial and renewal permits in a timely 
manner. 

Discussion: The MCAQD has 32 title V sources and 53 synthetic minor sources. The 
Department’s depth of knowledge and internal procedures produced a solid record of timely 
permit issuance. The Department does not anticipate any delays in processing renewal 
applications. This is a significant improvement from the previous program evaluation for 
MCESD where lack of decision and organizational structure, high turnover of knowledgeable 
staff, and insufficient staffing prevented the Department from issuing timely title V permits. 

Recommendation: The Department should continue the practices that allow it to process title V 
permits in a timely manner. 

5.2 Finding: Department Regulation II, Rule 201, “Emission Caps,” allows sources to voluntarily limit 
their potential to emit to avoid title V applicability. 

Discussion: A source that would otherwise have the potential to emit (PTE) a given pollutant 
that exceeds the major source threshold for that pollutant can accept a voluntary limit (a 
“synthetic minor” limit) to maintain its PTE below the applicable threshold and avoid major NSR 
and/or the title V program. The most common way for sources to establish such a limit is to 
obtain a synthetic minor permit from the local permitting authority. 

Synthetic minor limits must be both legally enforceable and enforceable as a practical matter.18 

According to the EPA guidance, for emission limits in a permit to be practically enforceable, the 

17 See 40 CFR 70.7(a)(2) and 70.7(e)(2)(iv). 
18 Options for Limiting the Potential to Emit (PTE) of a Stationary Source Under Section 112 and Title V of the Clean Air Act 
(Act), John S. Seitz, Director, Office of Air Quality Planning and Standards (January 25, 1995). 
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permit provisions must specify: 1) a technically-accurate limitation and the portions of the 
source subject to the limitations; 2) the time period for the limitation; and 3) the method to 
determine compliance, including appropriate monitoring, recordkeeping, and reporting. 19 

In response to a petition regarding the Hu Honua Bioenergy Facility, the EPA stated that 
synthetic minor permits must specify: 1) that all actual emissions at the facility are considered 
in determining compliance with its synthetic minor limits, including emissions during startup, 
shutdown, malfunction or upset; 2) that emissions during startup and shutdown (as well as 
emission during other non-startup/shutdown operating conditions) must be included in the 
semi-annual reports or in determining compliance with the emission limits; and 3) how the 
facility’s emissions shall be determined or measured for assessing compliance with the emission 
limits.20 

MCAQD Rule 201 allows major sources to voluntarily limit their PTE to below major source 
thresholds to avoid the requirement to obtain a title V permit. Title V sources are required to 
demonstrate that their PTE is permanently reduced either through a facility modification or by 
accepting an enforceable permit condition to limit the PTE to levels below the title V major 
source emission thresholds specified in Department Rule 201. 

At our request, the MCAQD provided us with examples of synthetic minor permits.21 In our 
previous program evaluation, MCESD issued synthetic minor permits that were inconsistent 
with EPA guidance on limiting PTE. This time, we found that the permits MCAQD provided to us 
meet the EPA standards for practical enforceability.22 For example, each of the example permits 
contained requirements for the source to monitor hours of operation, material usage amount, 
and criteria pollutant emission rates. The sources were required to track, record, and maintain 
records of their emissions on at least a monthly basis to demonstrate that they have not 
exceeded major source thresholds. Some of the sources were required to monitor these 
parameters on an hourly or daily basis to demonstrate compliance, depending on the individual 

19 Guidance an Enforceability Requirements for Limiting Potential to Emit through SIP and §112 Rules and General Permits, 
Kathie A. Stein, Director, Air Enforcement Division (January 25, 1995). 

20 Order Responding to Petitioner’s Request that the Administrator Object to Issuance of State Operating Permit Petition No. 
IX-2011-1, Gina McCarthy, Administrator (February 7, 2014). 

21 The permits reviewed included the following types of facilities: a milk products processing facility; a switch loading 
facility; two data centers; and a bulk terminal gasoline plant. 

22 The synthetic minor permits that we reviewed include usage of “and/or” that may be ambiguous. For example, permit 
030138 for Pro Petroleum Phoenix Terminal states that “The O&M Plan shall specify key system operating parameters, such 
as temperatures, pressures and/or flow rates, necessary to determine compliance and describe in detail procedures to 
maintain the approved emission control system.” It is not clear if only one of the listed parameters is needed to determine 
compliance. We suggest that the MCAQD clarify “and/or” usages in synthetic minor permits and other permits as needed to 
improve enforceability. 
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source’s types of operation. All the permits contained information on what part of the source’s 
operation were required to comply with the specific emission limits. 

Recommendation: The MCAQD should consider the criteria from the Hu Honua petition 
response in future synthetic minor permits when issuing synthetic minor permits. 
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6. Compliance 

This section addresses MCAQD practices and procedures for issuing title V permits that ensure 
permittee compliance with all applicable requirements. Title V permits must contain sufficient 
requirements to allow the permitting authority, the EPA, and the general public to adequately 
determine whether the permittee complies with all applicable requirements. 

Compliance is a central priority for the title V permit program. Compliance assures a level playing field 
and prevents a permittee from gaining an unfair economic advantage over its competitors who comply 
with the law. Adequate conditions in a title V permit that assure compliance with all applicable 
requirements also result in greater confidence in the permitting authority’s title V program within both 
the general public and the regulated community. 

6.1 Finding: The MCAQD performs full compliance evaluations of most title V sources on an annual 
basis. 

Discussion: The EPA’s 2016 Clean Air Act Stationary Source Compliance Monitoring Strategy23 

recommends that permitting authorities perform Full Compliance Evaluations (FCEs) for most 
title V sources at least every other year. For the vast majority of title V sources, the EPA expects 
that the permitting authority will perform an onsite inspection to determine the facility’s 
compliance status as part of the FCEs. During interviews, Department inspectors reported that 
the Department’s plan requires title V permits to be inspected once every two years. Thus, 
when the permit writers are working on a title V permit revision, they are able to check the 
compliance status of the facility as determined by the most recent inspection and/or reporting. 

Recommendation: The EPA commends the MCAQD for performing full compliance evaluations 
of all title V sources annually. 

6.2 Finding: The MCAQD’s permitting and compliance managers communicate effectively with each 
other and meet routinely to discuss programmatic issues. 

Discussion: During the previous program evaluation, the MCESD’s Enforcement Office was 
located outside the jurisdiction of the Air Quality Division and was not focused on air quality 
issues. The MCAQD reorganized to include Compliance under the Department to promote 
better communication. The MCAQD’s compliance manager and engineering manager hold 
routine meetings to discuss permitting and compliance issues. Similarly, engineering staff 
indicated compliance staff are readily accessible if there are any questions regarding a source 
or a permit. 

23 This document is available at: https://www.epa.gov/sites/production/files/2013-09/documents/cmspolicy.pdf. 
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Recommendation: The EPA commends the MCAQD for good communication between 
permitting and compliance management and staff. We encourage the MCAQD to continue 
information sharing between engineering and compliance staff. 
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7. Resources and Internal Management 

The purpose of this section is to evaluate how the permitting authority is administering its title V 
program. With respect to title V administration, the EPA’s program evaluation: (1) focused on the 
permitting authority’s progress toward issuing all initial title V permits and the permitting authority’s 
goals for issuing timely title V permit revisions and renewals; (2) identified organizational issues and 
problems; (3) examined the permitting authority’s fee structure, how fees are tracked, and how fee 
revenue is used; and (4) looked at the permitting authority’s capability of having sufficient staff and 
resources to implement its title V program. 

An important part of each permitting authority’s title V program is to ensure that the permit program 
has the resources necessary to develop and administer the program effectively. In particular, a key 
requirement of the permit program is that the permitting authority establish an adequate fee program. 
Part 70 requires that permit programs ensure that title V fees are adequate to cover title V permit 
program costs and are used solely to cover the permit program costs. Regulations concerning the fee 
program and the appropriate criteria for determining the adequacy of such programs are set forth in 
40 CFR 70.9. 

7.1 Finding: MCAQD engineers and compliance staff report that they receive effective legal support 
from both the County Counsel’s office as well as contractor legal advice. 

Discussion: The County Counsel’s office represents and advises the MCAQD on air quality 
permitting and enforcement matters and participates in any meeting at which the MCAQD 
meets with a permittee or others who have legal counsel. In addition, the MCAQD also relies on 
a contract with an outside attorney to provide advice on more complex matters related to its 
air quality program in situations where the County Counsel lacks sufficient experience or is 
unavailable. 

In the previous program evaluation, the MCESD stated that competing priorities affect the 
amount of time that the County Attorney can spend on air quality issues. When staff meet with 
permittees and their attorneys, the County Attorney was not always present at the meetings. 
The EPA recommended the MCESD should have its own dedicated air quality legal counsel. 

During our site visit, interviewees reported that even though they don’t have a full-time air 
quality legal counsel, they receive effective legal support from both the County Counsel’s office 
and its outside attorney under contract. The County Attorney is always present at the meetings 
where permittees bring their attorneys. 

Recommendation: The MCAQD should continue to ensure that it receives effective legal 
support from the County Counsel’s office and other means. 
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7.2 Finding: The Department has an effective electronic database for permits management. 

Discussion: As discussed in Finding 2.4, the MCAQD uses various databases to manage their 
permits. The MCAQD consistently updates the information in their database to keep it relevant 
and reliable. The MCAQD permits can be easily managed and accessed by running the various 
reports stated in Finding 2.4. Most managers and staff believe their current systems fulfill the 
requirements for what they need; however, they also noted that modernizing the database 
could potentially make it more efficient. The MCAQD stated that the new IMPACT database will 
make permit processing more streamlined and records even easier to access for everyone. In 
addition, IMPACT may be able to generate automatic compliance checklist for inspector, which 
came up in most interviews as something the Department wish to improve. 

Recommendation: The EPA encourages the MCAQD to devote resources to building and 
upgrading to a well-structured database that provides a variety of tools for effectively 
implementing the title V program. 

7.3 Finding: The MCAQD tracks title V program expenses and revenue. 

Discussion: The Part 70 regulations require that permit programs ensure that title V fees 
collected are adequate to cover title V permit program costs and are used solely to cover the 
permit program costs. Based on our review of MCAQD’s accounting system and staff interviews, 
MCAQD tracks its title V program costs. In addition, title V revenues are tracked separately from 
all other revenues collected by the MCAQD. MCAQD’s title V fee accounting practices 
sufficiently addressed EPA’s concerns identified in Finding 7.4 of our earlier May 18, 2005 title V 
evaluation report and associated Notice of Deficiency.24 

Recommendation: EPA encourages the MCAQD to maintain its existing accounting practices. 

7.4 Finding: Department staff report that supervisors and management are available for one-on-
one consultation on title V permitting issues and regular group meeting discussions are held to 
resolve any potential issues. 

Discussion: The staff indicated that the supervisors and managers have an open-door policy, 
and are accessible to discuss title V permitting and compliance issues. Each issue can be 
evaluated on a case-by-case basis. There is also a staff meeting once a month where they can 
bring any topics up for discussion. For example, if anyone thinks the permit template should be 
updated, they can identify inconsistencies on an as-needed basis. The staff expressed great 
appreciation for management and the overall morale within the Department is high. 

24 71 FR 67061 (November 20, 2006). 
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Recommendation: The EPA encourages the MCAQD to continue to provide one-on-one 
consultation and group discussions on title V permitting issues. 

7.5 Finding: The Department provides training for its permitting staff. 

Discussion: Based on our interviews, Department staff indicated that in-house training 
(classroom and one-on-one mentoring, for example) and some outside training is offered. 
Department staff also participate in the EPA’s Air Pollution Training Institute (APTI) and ADEQ 
trainings. The EPA's APTI primarily provides technical air pollution training to state, tribal, and 
local air pollution professionals, although others may benefit from this training.25 The 
curriculum is available in classroom, telecourse, self-instruction, and web-based formats. APTI 
provides training in a variety of areas including Entry-Level Training, Engineering, Ambient 
Monitoring, Inspections, and Permitting, among others. In general, most staff agree they could 
get training on what they need. Inspectors would like more source specific training, refreshers, 
and guidance on what management is looking for in inspection reports. 

Recommendation: The Department’s current training program for permitting staff provides a 
solid foundation for effective permitting. More inspector training could be useful as there are a 
few new inspectors in the compliance section. 

7.6 Finding: Most engineering staff are aware of environmental justice (EJ), but are not familiar 
with how the Department's EJ principles affect their work. 

Discussion: The MCAQD’s EJ program was recently enhanced to how it met the requirements of 
40 CFR Part 7 and other nondiscrimination regulations, policy and guidance. The components 
of the MCAQD Nondiscrimination Program26 include: 

• A notice of nondiscrimination under the federal nondiscrimination statutes; 
• Grievance procedures for complaints filed under the federal nondiscrimination statutes; 
• Identification of a department Nondiscrimination Coordinator and his/her role; 
• An assessment of the MCAQD’s obligation to provide access to LEP and disabled persons; and 
• Public Participation Procedures. 

25 See http://www.epa.gov/air/oaqps/eog/course_topic.html for additional details. 

26 See MCAQD ‘Nondiscrimination Program Plan, January 2017”, revised January 10, 2018 provided in Appendix F of this 
report. 
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The EPA has separately reviewed this program and has determined that the MCAQD has in 
place the appropriate foundational elements of a non-discrimination program. 27 

During our interviews of MCAQD staff, some of the permitting staff were unfamiliar with how 
the Department’s EJ program impacts permitting.28 Better understanding by MCAQD staff of 
the EJ program’s impacts on permitting would likely improve implementation of both the 
permitting and EJ programs. 

Recommendation: The MCAQD should continue to implement its EJ program and increase 
internal awareness among its Engineering and Compliance staff. 

7.7 Finding: The MCAQD should focus on succession planning in the event of retirements or 
departures. 

Discussion: The MCAQD has experienced very low turnover among its permitting staff and 
management over the years. Low turnover has resulted in a very experienced permitting group 
at the Department, with a concentration of knowledge at the management level. The 
Department acknowledges that a significant portion of its experienced staff and management 
may become eligible for retirement over the next several years. Because of the upcoming 
retirements and other staff availability issues, the Department is beginning to look at measures 
to bring on new employees as the more experienced employees begin to transition towards 
retirement with the hope of promoting knowledge transfer and preserving institutional 
knowledge. 

Recommendation: The EPA recommends the MCAQD consider increasing its focus on 
succession planning and should develop a long-term plan. 

27 See letter from Lilian S. Dorka, Director, External Civil Rights Compliance Office, Office of General Counsel, EPA to Philip 
McNeely, Director, Maricopa County Air Quality Department, dated June 7, 2017 found at 
https://www.epa.gov/sites/production/files/2017-06/documents/2017-6-
7_final_closure_letter_to_receipient_mcaqd_03r-07-r9_10r-07-r9_01r11-r9.pdf. 

28 Although there is a general awareness that language accessibility in the permitting program has improved. See finding 
4.3 above. 
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8. Title V Benefits 

The purpose of this section is to evaluate how the permitting authority’s existing air permitting and 
compliance programs have benefited from the administration of the permitting authority’s title V 
program. The title V permit program is intended to generally clarify which requirements apply to a 
source and enhance compliance with any CAA requirements, such as NSPS or SIP requirements. The 
program evaluation for this section is focused on reviewing how the permitting authority’s air 
permitting program changed as a result of title V, resulted in transparency of the permitting process, 
improved records management and compliance, and encouraged sources to pursue pollution 
prevention efforts. 

8.1 Finding: The reporting requirements associated with having a title V permit have resulted in 
increased awareness and attention to compliance obligations on the part of regulated sources. 

Discussion: Sources with title V permits are subject to reporting requirements that are not 
typically required by local permits, such as the requirement to submit annual compliance 
certifications and semiannual monitoring reports, as well as being subject to a full compliance 
evaluation annually. The Department has observed increased awareness of compliance 
obligations at its title V sources. 

During interviews, staff stated that as a result of the title V program, sources have become 
more conscious of reporting requirements and deliver required title V reports (deviation 
reports, semi-annual monitoring reports, and annual compliance certifications) promptly. In 
addition, staff and managers indicated that title V facilities are more attentive to compliance 
issues, and are more likely to have dedicated staff to handle environmental work. Title V 
sources are more forthcoming through self-reporting of breakdowns and deviations, and look 
for ways to prevent them from recurring. 

Recommendation: The EPA appreciates this feedback. 

8.2 Finding: Some sources have accepted enforceable limits to reduce their potential emissions and 
thus avoid title V applicability. 

Discussion: Some major sources avoid title V permitting by voluntarily accepting PTE limits that 
are less than the major source thresholds, resulting in reductions in potential emissions and, in 
some cases, in actual emissions. Compliance with the MCAQD’s Regulation II, Rule 201, 
“Emission Caps,” sources can obtain a Part 70 permit with federally-enforceable elective 
emission limits. Reduced emissions result in improvements to human health and the 
environment, and potentially contribute to Maricopa’s progress toward attainment. 

Recommendation: The EPA recommends that the Department continue its practice of creating 
synthetic minor sources with practically and legally enforceable permit terms and conditions. 
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A. Title V Permit Preparation and Content 

Y☐ N☒ 1. For those title V sources with an application on file, do you require 
the sources to update their applications in a timely fashion if a 
significant amount of time has passed between application 
submittal and the time you draft the permit? 
There is no formal time frame or process for updating an 
application primarily because there is generally not an extended 
time period between application and permit drafting. 

Y☒ N☐ a. Do you require a new compliance certification? 

If there were an extended period, a new certification might 
be required.  Otherwise, the normal certification schedule 
in the permit would suffice. 

Y☒ N☐ 2. Do you verify that the source is in compliance before a permit is 
issued and, if so, how? 

a. In cases where a facility is either known to be out of 
compliance, or may be out of compliance (based on pending 
NOVs, a history of multiple NOVs, or other evidence 
suggesting a possible compliance issue), how do you 
evaluate and document whether the permit should contain 
a compliance schedule? Please explain, and refer to 
appropriate examples of statements of basis written in 2005 
or later in which the Department has addressed the 
compliance schedule question. 
Permit checklist includes “Compliance Verification” step. 
A compliance schedule, if necessary, is documented in the 
Technical Support Document (TSD). A recent example is 
New WinCup permit V97012, revision 2.0.0.0. 

3. What have you done over the years to improve your permit 
writing and processing time? 
Permitting has a comprehensive Permit Checklist for permit 
engineers to follow that has improved permit writing and 
processing time. The checklist is continually updated whenever 
there are any procedural and/or rule changes and when any other 
factors arise that should be considered. 

Y☒ N☐ 4. Do you have a process for quality assuring your permits before 
issuance? Please explain. 
Included in the Permit Checklist is a supervisor review of the draft 
permit, an inter-division review of the draft permit, and source 
review of the draft permit. 
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5. Do you utilize any streamlining strategies in preparing the permit?  
Please explain. 
Over time Permitting has created permit condition templates for 
County rules which also incorporate corresponding Federal rules, 
if applicable. The templates provide additional instruction for the 
permit engineer as to which permit conditions should or should 
not be included in the draft permit depending on site specific 
information. There is also a template for “General Conditions” 
that may be applicable to all Title V sources and all templates use 
the same document format for consistency. Templates are updated 
whenever there are rule changes. 

a. What types of applicable requirements does the 
Department streamline, and how common is streamlining 
in District permits? 
In general, we do not think or act in terms of 
“streamlining” as presented in the 1990s, but rather focus 
on continuous improvement and efficiency gains wherever 
possible. 

b. Do you have any comments on the pros and cons of 
streamlining multiple overlapping applicable 
requirements? Describe. 
No. 

6. What do you believe are the strengths and weaknesses of the 
format of District permits (i.e. length, readability, facilitates 
compliance certifications, etc.)?  Why? 
Permits have two main sections, “General Conditions” and 
“Specific Conditions”. The Specific Conditions begin with facility-
wide conditions followed by emission unit type/rule specific 
conditions. This format helps the source readily identify what 
conditions apply to different types of emission units at the source 
and which rules apply to that emission unit. For new permits, the 
Specific Conditions are listed first. However, sources that trigger 
multiple rules may become lengthy, overly technical and may 
effect readability. 

7. How have the Department’s statements of basis evolved over the 
years since the beginning of the Title V program?  Please explain 
what prompted changes, and comment on whether you believe the 
changes have resulted in stronger statements of basis. 
The Permit Checklist contains a list of 
discussions/information/analyses to be included in the Technical 
Support Document (TSD). A TSD template is also available for 
use by permit engineers. 
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8. Does the statement of basis explain: 

Y☒ N ☐ a. the rationale for monitoring (whether based on the 
underlying standard or monitoring added in the permit)? 

Y☒ N ☐ b. applicability and exemptions, if any? 

Y☐ N ☒ 

Y☒ N ☐ 

c. streamlining (if applicable)? 

9. Do you provide training and/or guidance to your permit writers on 
the content of the statement of basis? 

a. Do you have written policy or guidance on practical 
enforceability? Yes 

Y☐ N ☒ 

10. Do any of the following affect your ability to issue timely initial 
title V permits: (If yes to any of the items below, please explain.) 

a. SIP backlog (i.e., EPA approval still pending for proposed 
SIP revisions) 

Y☐ N ☒ b. Pending revisions to underlying NSR permits 

Y☐ N ☒ c. Compliance/enforcement issues 

Y☐ N ☒ d. EPA rule promulgation pending (MACT, NSPS, etc.) 

Y☐ N ☒ e. Permit renewals and permit modification (i.e., competing 
priorities) 

Y☐ N ☒ f. Awaiting EPA guidance 

11. Any additional comments on permit preparation or content? 
No. 
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B. General Permits (GP) 

Y☒ N ☐ 1. Do you issue general permits? 
a. If no, go to next section 

b. If yes, list the source categories and/or emission units 
covered by general permits. 
Yes.  We issue general permits, but no Title V general 
permits.  Here is the list of general permits:  1. Asphalt/Tar 
Kettles; 2. Crematories; 3. Dry Cleaners; 4. Dust-
Generating Facilities; 5. External Fuel Burning; 6. Gasoline 
Dispensing; 7. Graphic Arts; 8. Emergency Engines; 9. 
Surface Coating; 10. Vehicle Refinishing; 11. Wastewater 
Treatment Plants and 12. Woodworking 

Y☐ N ☒ 2. In your agency, can a title V source be subject to multiple general 
permits and/or a general permit and a standard “site-specific” title 
V permit? 
Only one permit of any type is issued to a site. 

a. What percentage of your title V sources have more than 
one general permit? 0 % 

Y☒ N ☐ 3. Do the general permits receive public notice in accordance with 
70.7(h)? 

a. How does the public or regulated community know what 
general permits have been written? (e.g., are the general 
permits posted on a website, available upon request, 
published somewhere?) 
All of the general permits listed above are on the website. 

4. Is the 5 year permit expiration date based on the date: 

Y☒ N ☐ a. the general permit is issued? 

Y☐ N ☒ b. you issue the authorization for the source to operate (ATO) 
under the general permit? 
The general permit is set on the 5-year cycle. An ATO can 
be issued anytime during the 5-year permit term, but all 
ATOs will expire on the expiration date of the general 
permit. 

5. Any additional comments on general permits? 
No. 
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C. Monitoring 

1. How do you ensure that your operating permits contain adequate 
monitoring (i.e., the monitoring required in §§ 70.6(a)(3) and 
70.6(c)(1)) if monitoring in the underlying standard is not specified 
or is not sufficient to demonstrate compliance ? 
Applicable monitoring requirements are contained in Rule 
templates and are typically based on applicable Federal 
requirements or local rules. Sources taking limits to remain below 
permitting thresholds may require additional monitoring 
requirements (e.g., performance testing). Monitoring 
requirements from applicable rules are added to the permit 
conditions. 

Y☒ N ☐ a. Have you developed criteria or guidance regarding how 
monitoring is selected for permits?  If yes, please provide 
the guidance. 
The permit checklist, numerous Rules templates and the 
performance testing template provide criteria and guidance 
for monitoring. All of these may be accessed/viewed on our 
SharePoint site during EPA’s site visit. 

Y☒ N ☐ 2. Do you provide training to your permit writers on monitoring? 
(e.g., periodic and/or sufficiency monitoring; CAM; monitoring 
QA/QC procedures including for CEMS; test methods; 
establishing parameter ranges) 

Y☒ N ☐ 3. How often do you “add” monitoring not required by underlying 
requirements? Have you seen any effects of the monitoring in your 
permits such as better source compliance? 
Additional monitoring is typically a result of non-compliance or 
there is simply a gap in the rules where additional monitoring is 
needed to demonstrate compliance. 

4. What is the approximate number of sources that now have CAM 
monitoring in their permits? Please list some specific sources. 
Three (3) - SFPP, CMC Steel, WinCup 

Y☐ N ☒ 5. Has the Department ever disapproved a source’s proposed CAM 
plan? 
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D. Public Participation and Affected State Review 

Public Notification Process 

1. Which newspapers does the Department use to publish notices of 
proposed title V permits? 
Arizona Business Gazette & The Record Recorder 

Y☐ N☒ 2. Do you use a state publication designed to give general public 
notice? 

Y☒ N☐ 3. Do you sometimes publish a notice for one permit in more than 
one paper? 

a. If so, how common is if for the Department to publish 
multiple notices for one permit? 
All public notices are published in two newspapers and on 
the department’s website. 

b. How do you determine which publications to use? 
Rule 210 section 408.3(a) provides the following guidance: 
The Control Officer shall publish the notice once each week 
for two consecutive weeks in two newspapers of general 
circulation in the county where the source is or will be 
located. 

c. What cost-effective approaches have you utilized for public 
publication? 
Public notices are published on our website in addition to 
the listed newspapers, posted on the kiosk in the Air 
Quality lobby, and posted at the site/location of the 
proposed permit. 

Y☒ N☐ 4. Have you developed mailing lists of people you think might be 
interested in title V permits you propose? [e.g., public officials, 
environmentalists, concerned citizens] 

Y☒ N☐ a. Does the Department maintain more than one mailing list 
for title V purposes, e.g., a general title V list and source-
specific lists? 

b. How does a person get on the list? (e.g., by calling, sending 
a written request, or filling out a form on the Department’s 
website) 
Call, written request, email, email from link on website. 
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c. How does the list get updated? 
Records admin adds interested citizens and takes off 
information that is no longer valid through return mail, 
return email, other undeliverables and requests for 
removal. 

d. How long is the list maintained for a particular source? 
Lists are not source specific. 

e. What do you send to those on the mailing list? 
The public notice, along with instructions on how to call a 
hearing, comment on the proposed permit, request 
assistance (Title VI), and view proposed permit 
documentation: final draft permit, final draft TSD, and the 
application. 

Y☐ N☒ 5. Do you reach out to specific communities (e.g., environmental 
justice communities) beyond the standard public notification 
processes? 

Y☒ N☐ 6. Do your public notices clearly state when the public comment 
period begins and ends? 

7. What is your opinion on the most effective methods for public 
notice? 
On our website and in public view at the site/location of the 
proposed permit. 

Y☒ N☐ 8. Do you provide notices in languages besides English?  Please list 
the languages and briefly describe under what circumstances the 
Department translates public notice documents? 
There is Title VI verbiage in English and Spanish at the end of the 
public notice. We provide a translator or other assistance upon 
request.  So far, we have not received a request.  We also have 
formal comment forms that are readily available in Spanish.  

Public Comments 

9. How common has it been for the public to request that the 
Department extend a public comment period? 
It is not common and has not happened that we are aware of. 

Y☐ N ☐ a. Has the Department ever denied such a request? 

NA 
b. If a request has been denied, the reason(s)? 
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NA 

Y☒ N☐ 10. Has the public ever suggested improvements to the contents of 
your public notice, improvements to your public participation 
process, or other ways to notify them of draft permits?  If so, 
please describe. 
1. A citizen suggested that the equipment list be added to the final 

draft permit, so now the equipment list is included with the 
permit. 

2. Citizens were receiving public notices via email four business 
days before the notice was published in the paper (the first day 
of publication is the start of the comment period).  This caused 
some confusion, so we no longer email the public notice that far 
in advance. 

11. Approximately what percentage of your proposed permits has the 
public commented on? 
Less than 10%. 

Y☐ N☒ 12. Over the years, has there been an increase in the number of public 
comments you receive on proposed title V permits? 

Y☐ N☒ 13. Have you noticed any trends in the type of comments you have 
received?  Please explain. 
Rarely receive comments. 

a. What percentage of your permits change due to public 
comments? 
Estimate 25%. 

Y☐ N☒ 14. Have specific communities (e.g., environmental justice 
communities) been active in commenting on permits? 

Y☐ N☒ 15. Do your rules require that any change to the draft permit be re-
proposed for public comment? 

a. If not, what type of changes would require you to re-
propose (and re-notice) a permit for comment? 
We would re-propose and re-notice a permit for comment 
if the modification(s) suggested were more than 
administrative changes or corrections and were substantive 
in nature. 
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EPA 45-day Review 

Y☒ N☐ 16. Do you have an arrangement with the EPA region for its 45-day 
review to start at the same time the 30-day public review starts? 
What could cause the EPA 45-day review period to restart (i.e., if 
public comments received, etc)? 
Any significant comments received during the local 30-day 
comment period or material changes to the proposed final permit 
made after the start of the EPA 45-day review period could cause 
the restart of the EPA 45-day review period. 

a. How does the public know if EPA’s review is concurrent? 
We do not inform the public that EPA’s review is 
concurrent. 

b. What permit types do you send to the EPA for 45-day 
review? 
New, renewal, significant, and minor permit revisions are 
sent to the EPA for 45-day review. 

17. If the Department does concurrent public and EPA review, is this 
process a requirement in your title V regulations, or a result of a 
MOA or some other arrangement? 
It is the result of an informal arrangement with EPA Region 9. 

Permittee Comments 

Y☒ N☐ 18. Do you work with the permittees prior to public notice? 

Y☒ N☐ 19. Do permittees provide comments/corrections on the permit during 
the public comment period? Any trends in the type of comments? 
How do these types of comments or other permittee requests, such 
as changes to underlying NSR permits, affect your ability to issue 
a timely permit? 
Rarely during the public comment period, and it likely would be 
for administrative changes. The permittees have the opportunity 
to review and comment on the draft permit and technical support 
document prior to the public comment period. 

Public Hearings 

20. What criteria does the Department use to decide whether to grant 
a request for a public hearing on a proposed title V permit? Are 
the criteria described in writing (e.g.., in the public notice)? 
There is no specific criteria. We have granted all requests for 
public hearings. 
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Y☐ N☒ a. Do you ever plan the public hearing yourself, in 
anticipation of public interest? 

Availability of Public Information 

Y☒ N☐ 21. Do you charge the public for copies of permit-related documents? 

If yes, what is the cost per page? 
$0.25 per page. 

Y☒ N☐ a. Are there exceptions to this cost (e.g., the draft permit 
requested during the public comment period, or for non-
profit organizations)? 
If copies are available at a public hearing they may be 
distributed at no cost. 

Y☐ N☒ b. Do your title V permit fees cover this cost? If not, why not? 

Records requests are covered in the Records accounting 
string. 

22. What is your process for the public to obtain permit-related 
information (such as permit applications, draft permits, deviation 
reports, 6-month monitoring reports, compliance certifications, 
statement of basis) especially during the public comment period? 
Records are available through a public records request; call, 
email, in person, or by submitting the online records request form. 

Y☐ N☒ a. Are any of the documents available locally (e.g., public 
libraries, field offices) during the public comment period? 
Please explain. 

23. How long does it take to respond to requests for information for 
permits in the public comment period? 
Two business days or fewer.  There may be an exception if the 
request is voluminous or requires research, but that has not 
happened for a public notice-related request. 

Y☐ N☒ 24. Have you ever extended your public comment period as a result of 
requests for permit-related documents? 

Y☐ N☒ b. Do information requests, either during or outside of the 
public comment period, affect your ability to issue timely 
permits? 
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25. What title V permit-related documents does the Department post 
on its website (e.g., proposed and final permits, statements of 
basis, public notice, public comments, responses to comments)?  
The public notice, application(s), the proposed final permit, and 
the Technical Support Document. 

a. How often is the website updated?  Is there information on 
how the public can be involved? 
The website is updated weekly. Yes, there is information on 
how the public can be involved. 

b. Do you provide public commenters with final Title V 
permit documents? 
Yes, if they are requested. 

Y☒ N☐ 26. Have other ideas for improved public notification, process, and/or 
access to information been considered? If yes, please describe. 
Public notices and information about notices and hearings has 
been given a more prominent web presence. A link to current 
notices is on the front page of the Air Quality website.  At some 
point, the records division is planning to provide a link to an 
outward-facing records/file review search portal. 

Y☐ N☒ 27. Do you have a process for notifying the public as to when the 60-
day citizen petition period starts? If yes, please describe. 

Y☒ N☐ 28. Do you have any resources available to the public on public 
participation (booklets, pamphlets, webpages)? 

Y☐ N☒ 29. Do you provide training to citizens on public participation or on 
title V? 

Y☒ N☐ 30. Do you have staff dedicated to public participation, relations, or 
liaison? 
Yes, but not fulltime. 

a. Where are they in the organization? 
Travel Reduction and Outreach Division, Records 
Program. 

b. What is their primary function? 
One FTE (Full Time Employee) spends ½ their time 
preparing and posting public notices, and preparing, 
organizing, and facilitating public hearings. The other ½ is 
records-related functions. 

13 



 

   
 

   
   

     
 

 
  

 
    

 

Affected State Review and Review by Indian Tribes 

31. How do you notify tribes of draft permits? 
In the same manner as described in question 3.a. of this section. 

32. Has the Department ever received comments on proposed permits 
from Tribes? 
Yes. 

33. Do you have any suggestions to improve your notification process? 
No. 

Any additional comments on public notification? 
No. 
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E. Permit Issuance / Revision / Renewal 

Permit Revisions 

1. Did you follow your regulations on how to process permit 
modifications based on a list or description of what changes can 
qualify for: 

Y☒ N☐ a. Administrative amendment? 

Y☒ N☐ b. §502(b)(10) changes?  

Y☒ N☐ c. Significant and/or minor permit modification? 

Y☒ N☐ d. Group processing of minor modifications? 

2. Approximately how many title V permit revisions have you 
processed for the last five years? 
From EMS report of 7/1/13 to 9/30/18: New = 2; Renewal = 29; 
Significant = 11; Minor = 23 (Total = 65) 

a. What percentage of the permit revisions were processed as: 

i. Significant 11/65 = 17% 

ii. Minor 23/65 = 37% 

iii. Administrative This value is not tracked. 

iv. Off-permit None 

v. 502(b)(10) Approximately 10 

3. For the last five years, how many days, on average, does it take to 
process (from application receipt to final permit revision): 

a. a significant permit revision? 177 days 

b. a minor revision? 82 days 

4. How common has it been for the Department to take longer than 
18 months to issue a significant revision, 90 days for minor permit 
revisions, and 60 days for administrative amendments? Please 
explain. 
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It is not common. Our timeliness is above 90% for all permit 
actions. Any delays are usually attributable to the source (e.g., not 
submitting requested information in a timely manner, timely 
review/comments of draft permit/TSD, or noncompliance issues). 

5. What have you done to streamline the issuance of revisions? 
Permit engineers are instructed not to make any unnecessary 
changes to the permit. This reduces internal/external review time 
and sources can continue to use their compliance certification 
documents/templates with only potential minor changes. Drafts 
are sent to the source for review and comment prior to public 
notice, minimizing the need for changes after public notice period 
begins. 

6. What process do you use to track permit revision applications 
moving through your system? 
Current software system is EMS. We will transition to IMPACT 
software, estimated by end of 2019. 

Y☐ N☒ 7. Have you developed guidance to assist permit writers and sources 
in evaluating whether a proposed revision qualifies as an 
administrative amendment, off-permit change, significant or 
minor revision, or requires that the permit be reopened?  If so, 
provide a copy. 
Qualifications are listed in County Rule 210 for each type of 
revision. Permit engineers will assist the source, if requested. 

Y☒ N☐ 8. Do you require that source applications for minor and significant 
permit modifications include the source's proposed changes to the 
permit? 

Y☒ N☐ a. For minor modifications, do you require sources to explain 
their change and how it affects their applicable 
requirements? 

Y☒ N☐ 9. Do you require applications for minor permit modifications to 
contain a certification by a responsible official that the proposed 
modification meets the criteria for use of minor permit 
modification procedures and a request that such procedures be 
used? 

10. When public noticing proposed permit revisions, how do you 
identify which portions of the permit are being revised? (e.g., 
narrative description of change, highlighting, different fonts). 
The TSD will include a discussion of any changes to permit 
conditions. 
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11. When public noticing proposed permit revisions, how do you 
clarify that only the proposed permit revisions are open to 
comment? 
Public notices include the following information: Grounds for 
comment are limited to whether the proposed permit meets the 
criteria for issuance as prescribed in ARS §49-426, §49-480, or 
§49-481. 

Permit Renewal Or Reopening 

Y☐ N☒ 12. Do you have a different application form for a permit renewal 
compared to that for an initial permit application? 

a. If yes, what are the differences? 

Y☒ N☐ 13. Has issuance of renewal permits been “easier” than the original 
permits? Please explain. 
Renewals typically do not include any significant changes to the 
permit. Knowledge of TV permits has advanced substantially 
since most of the permits were issued in the 1990s. 

Y☐ N☒ 14. How are you implementing the permit renewal process (ie., 
guidance, checklist to provide to permit applicants)? 
All permit actions use the same application. The application has a 
check box that indicates it is a renewal. 

15. What % of renewal applications have you found to be timely and 
complete for the last five years? 
100% 

16. How many complete applications for renewals do you presently 
have in-house ready to process? 
No renewals presently in-house. 

Y☒ N☐ 17. Have you been able to or plan to process these renewals within the 
part 70 timeframe of 18 months?  If not, what can EPA do to help? 
Yes, that is our goal. 

Y☐ N☒ 18. Have you ever determined that an issued permit must be revised 
or revoked to assure compliance with the applicable 
requirements? 
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F. Compliance 

1. Deviation reporting: 

a. Which deviations do you require be reported prior to the 
semi-annual monitoring report?  Describe. 
Permittees are required to report emissions in excess of 
permit requirements within 24 hours of knowledge of the 
deviation or failure to meet specific permit conditions. 

Y☐ N☒ b. Do you require that some deviations be reported by 
telephone? 
Permittee may use email, telephone or facsimile. 

c. If yes, do you require a followup written report? If yes, 
within what timeframe? 
A detailed written deviation report must be submitted 
within 72 hours of the notification. 

Y☒ N☐ d. Do you require that all deviation reports be certified by a 
responsible official?  (If no, describe which deviation 
reports are not certified). 

Y☒ N☐ i.  Do you require all certifications at the time of submittal? 

Y☐ N☒ ii. If not, do you allow the responsible official to “back 
certify” deviation reports?  If you allow the responsible 
official to “back certify” deviation reports, what 
timeframe do you allow for the followup certifications 
(e.g., within 30 days; at the time of the semi-annual 
deviation reporting)? 

2. How does your program define deviation? 

Y☐ N☒ a. Do you require only violations of permit terms to be 
reported as deviations? 

b. Which of the following do you require to be reported as a 
deviation (Check all that apply): 

Y☒ N☐ i. excess emissions excused due to emergencies (pursuant 
to 70.6(g)) 

Y☐ N☒ ii. excess emissions excused due to SIP provisions (cite the 
specific state rule) 
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Y☒ N☐ iii. excess emissions allowed under NSPS or MACT SSM 
provisions? 

Y☒ N☐ iv. excursions from specified parameter ranges where such 
excursions are not a monitoring violation (as defined in 
CAM) 

Y☒ N☐ v. excursions from specified parameter ranges where such 
excursions are credible evidence of an emission 
violation 

Y☒ N☐ vi. failure to collect data/conduct monitoring where such 
failure is “excused”: 

Y☒ N☐ A. during scheduled routine maintenance or 
calibration checks 

Y☒ N☐ B. where less than 100% data collection is allowed by 
the permit 

Y☒ N☐ C. due to an emergency 

Y☐ N☒ vii. Other?  Describe. 

3. Do your deviation reports include: 

Y☒ N☐ a. the probable cause of the deviation? 

Y☒ N☐ b. any corrective actions taken? 

Y☒ N☐ c. the magnitude and duration of the deviation? 

Y☒ N☐ 4. Do you define “prompt” reporting of deviations as more frequent 
than semi-annual? 

Y☒ N☐ 5. Do you require a written report for deviations? 

Y☒ N☐ 6. Do you require that a responsible official certify all deviation 
reports? 

7. What is your procedure for reviewing and following up on: 

a. deviation reports? 
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Review of a deviation is based on magnitude of deviation of 
the specific permit condition requirements. A deviation is 
also reviewed considering whether the incident occurred as 
a result of an operator’s error or act of nature. 

b. semi-annual monitoring reports? 
Reports are assigned to Compliance Inspector II and 
reviewed by that individual. If additional information is 
needed, that is requested from the permittee. Once all 
information has been received and accepted, the permittee 
is notified that the review is complete. 

c. annual compliance certifications? 

Certifications are assigned to Compliance Inspector II and 
reviewed by that individual. If additional information is 
needed, that is requested from the permittee. Once all 
information has been received and accepted, the permittee 
is notified that the review is complete. 

8. What percentage of the following reports do you review? 

a. deviation reports 
100% 

b. semi-annual monitoring reports 
100% 

c. annual compliance certification 
100% 

9. Compliance certifications 

Y☐ N☒ a. Have you developed a compliance certification form?  If no, 
go to question 10.  

Y☐ N☐ i. Is the certification form consistent with your rules? 

ii. Is compliance based on whether compliance is 
continuous or intermittent or whether the compliance 
monitoring method is continuous or intermittent? 

Y☐ N☐ iii. Do you require sources to use the form? If not, what 
percentage does? 

Y☐ N☐ iv. Does the form account for the use of credible evidence? 
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Y☐ N☐ v. Does the form require the source to specify the 
monitoring method used to determine compliance 
where there are options for monitoring, including which 
method was used where more than one method exists? 

10. Excess emissions provisions: 

Y☒ N☐ a. Does your program include an emergency defense 
provision as provided in 70.6(g)?  If yes, does it: 

Y☐ N☒ i. Provide relief from penalties? 

Y☐ N☒ ii. Provide injunctive relief? 

Y☐ N☒ iii. Excuse noncompliance? 

Y☐ N☒ b. Does your program include a SIP excess emissions 
provision?  If no, go to 10.c.  If yes does it: 

Y☐ N☐ i. Provide relief from penalties? 

Y☐ N☐ ii. Provide injunctive relief? 

Y☐ N☐ iii. Excuse noncompliance? 

c. Do you require the source to obtain a written concurrence 
from the Department before the source can qualify for: 

Y☒ N☐ i. the emergency defense provision? 

Y☒ N☐ ii. the SIP excess emissions provision? 

Y☒ N☐ iii. NSPS/NESHAP SSM excess emissions provisions? 

11. Is your compliance certification rule based on: 

Y☒ N☐ a. the ‘97 revisions to part 70 - i.e., is the compliance 
certification rule based on whether the compliance 
monitoring method is continuous or intermittent; or: 

Y☐ N☒ b. the ‘92 part 70 rule - i.e., is the compliance certification rule 
based on whether compliance was continuous or 
intermittent? 

12. Any additional comments on compliance? No. 
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G. Resources & Internal Management Support 

Y☐ N☒ 1. Are there any competing resource priorities for your “title V” staff 
in issuing title V permits? 

a. If so, what are they? 

2. Are there any initiatives instituted by your management that 
recognize/reward your permit staff for getting past barriers in 
implementing the title V program that you would care to share? 
Recent County-wide program allows management to award paid 
time off to recognize/reward staff. 

3. How is management kept up to date on permit issuance? 
A weekly report of permit issuance is provided to management 
and the Director/Control Officer reviews and signs all Title V 
permits. Title V activity is reviewed in bi-weekly meetings between 
the Manager and Director. 

Y☒ N☐ 4. Do you meet on a regular basis to address issues and problems 
related to permit writing? 

Y☒ N☐ 5. Do you charge title V fees based on emission rates? 

a. If not, what is the basis for your fees? 

d. What is your title V fee? 
See attached fee schedule. 

c. Do you have sources that refuse to pay their title V fee? 
How do you approach these situations? 
No. 

6. How do you track title V expenses? 
Title V expenses are tracked per transaction via a funding string 
and function code specific to the Title V program within the 
County-wide financial systems. 

7. How do you track title V fee revenue? 
In the same manner that expenses are tracked. 

8. How many title V permit writers does the agency have on staff 
(number of FTE’s, both budgeted and actual)? 
For the County Fiscal Year 2019, beginning July 1, 2018, there 
were 4.1 permit writer FTE’s budgeted. Currently there are 2.6 
permit writer FTE’s filled. 
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Y☐ N☒ 9. Do the permit writers work full time on title V? 

a. If not, describe their main activities and percentage of time 
on title V permits. 
Title V permit engineers also process NTV permits when 
Title V work is not available or waiting for input from 
source or during public notice periods. Percentage of time 
varies depending on the Title V workload. 

b. How do you track the time allocated to Title V activities 
versus other non-title V activities? 
Permit engineers track hours spent on each permitting 
activity on their payroll sheets. 

Y☐ N☒ 10. Are you currently fully staffed? 

11. What is the ratio of permits to Title V permit writers? 
30 Title V permits and 3 Title V permit writers. 

12. Describe staff turnover. 
Turnover, historically, has been fairly low. 

a. How does this impact permit issuance? 
It may slow permit issuance, but has not had an impact on 
rule required timeliness. 

b. How does the permitting authority minimize turnover? 
In addition to benefits package the County is able to offer, 
a market study a few years ago resulted in adjusting salary 
ranges for engineers, and senior engineer positions were 
created. 

Y☒ N☐ 13. Do you have a career ladder for permit writers? 

a. If so, please describe. 
Engineer Associate  Engineer  Senior 
EngineerEngineering Supervisor  Engineering 
Manager (Permit Division Manager) 

Y☒ N☐ 14. Do you have the flexibility to offer competitive salaries? 

Some flexibility. We are able to hire up to the midpoint of the 
salary range for experienced engineers. 

Y☒ N☐ 15. Can you hire experienced people with commensurate salaries? 

Possible, as stated above, we are able to hire up to the midpoint of 
the salary range for experienced engineers. 
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16. Describe the type of training given to your new and existing 
permit writers. 
Engineer Associates are assigned an Engineer mentor. Other 
training is routinely available through ADEQ, CARB, WESTAR, 
related conferences and environmental consultants. 

17. Does your training cover: 

Y☒ N☐ a. how to develop periodic and/or sufficiency monitoring in 
permits? 

Y☒ N☐ b. how to ensure that permit terms and conditions are 
enforceable as a practical matter? 

Y☒ N☐ c. how to write a Statement of Basis? 

Y☒ N☐ 18. Is there anything that EPA can do to assist/improve your training? 
Please describe. 
Permit/statement of basis development training. Provide 
constructive feedback from EPA 45-day review of draft 
documents. 

19. How has the Department organized itself to address title V permit 
issuance? 
Title V permit writers report to Title V supervisor. Title V 
Supervisor reviews draft documents and provides drafts to 
Engineering Manager to forward to the Director/Control Officer 
for review prior to signature for issuance. 

20. Overall, what is the biggest internal roadblock to permit issuance 
from the perspective of Resources and Internal Management 
Support? 
There are no significant internal roadblocks. 

Environmental Justice Resources 

Y☒ N☐ 21. Do you have Environmental Justice (EJ) legislation, policy or 
general guidance which helps to direct permitting efforts? 

If so, may EPA obtain copies of appropriate documentation? 
See attached MCAQD Title VI plan & policy. 

Y☒ N☐ 22. Do you have an in-house EJ office or coordinator, charged with 
oversight of EJ related activities? 

Y☒ N☐ 23. Have you provided EJ training / guidance to your permit writers? 
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Y☒ N☐ 24. Do the permit writers have access to demographic information 
necessary for EJ assessments? (e.g., socio-economic status, 
minority populations, etc.) 

Y☒ N☐ 25. When reviewing an initial or renewal application, is any screening 
for potential EJ issues performed? If so, please describe the 
process and/or attach guidance. 
In the last 5 years, screening has only been performed for 
significant modifications triggering PSD.  
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H. Title V Benefits 

1. Compared to the period before you began implementing the title V 
program, does the title V staff generally have a better 
understanding of: 

Y☒ N☐ a. NSPS requirements? 

Y☒ N☐ b. The stationary source requirements in the SIP? 

Y☒ N☐ c. The minor NSR program? 

Y☒ N☐ d. The major NSR/PSD program? 

Y☒ N☐ e. How to design monitoring terms to assure compliance? 

Y☒ N☐ f. How to write enforceable permit terms? 

2. Compared to the period before you began implementing the title V 
program, do you have better/more complete information about: 

Y☒ N☐ a. Your source universe including additional sources 
previously unknown to you? 

Y☒ N☐ b. Your source operations (e.g., better technical 
understanding of source operations; more complete 
information about emission units and/or control devices; 
etc.)? 

Y☒ N☐ c. Your stationary source emissions inventory? 

Y☒ N☐ d. Applicability and more enforceable (clearer) permits? 

3. In issuing the title V permits: 

Y☒ N☐ a. Have you noted inconsistencies in how sources had 
previously been regulated (e.g., different emission limits or 
frequency of testing for similar units)?  If yes, describe. 
Power plant permits for example, will have different 
startup/shutdown emission limits, and different ammonia 
slip test frequencies for similar units. 

Y☒ N☐ b. Have you taken (or are you taking) steps to assure better 
regulatory consistency within source categories and/or 
between sources?  If yes, describe. 
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When inconsistencies surface, permits in the same source 
category are evaluated for potential changes for consistency 
where appropriate. However, a majority of existing permits 
were issued prior to current staff and are left alone unless 
the source can demonstrate that an error had been made. 

4. Based on your experience, estimate the frequency with which 
potential compliance problems were identified through the permit 
issuance process: 

Never  Occasionally Frequently Often 

a. prior to submitting an application❑ X ❑ ❑ 

b. prior to issuing a draft permit ❑ X ❑ ❑ 

c. after issuing a final permit X ❑ ❑ ❑ 

5. Based on your experience with sources addressing compliance 
problems identified through the title V permitting process, 
estimate the general rate of compliance with the following 
requirements prior to implementing title V: 

Never  Occasionally Frequently  Often 
a. NSPS requirements (including failure to 

identify an NSPS as applicable)❑ ❑ X ❑ 

b. SIP requirements ❑ ❑ X ❑ 

c. Minor NSR requirements (including the 
requirement to obtain a permit)❑ ❑ X ❑ 

d. Major NSR/PSD requirements (including the 
requirement to obtain a permit)❑ ❑ X ❑ 

6. What changes in compliance behavior on the part of sources have 
you seen in response to title V?  (Check all that apply.) 

Y☒ N☐ a. increased use of self-audits? 

Y☒ N☐ b. increased use of environmental management systems? 

Y☒ N☐ c. increased staff devoted to environmental management? 
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Y☒ N☐ d. increased resources devoted to environmental control 
systems (e.g., maintenance of control equipment; 
installation of improved control devices; etc.)? 

Y☒ N☐ e. increased resources devoted to compliance monitoring? 

Y☒ N☐ f. better awareness of compliance obligations? 

Y☒ N☐ 

Y☒ N☐ 7. 

g. other?  Describe. 

Increased communication with permittees. 

Have you noted a reduction in emissions due to the title V 
program? 

Y☒ N☐ a. Did that lead to a change in the total fees collected either 
due to sources getting out of title V or improving their 
compliance? 

Y☒ N☐ b. Did that lead to a change in the fee rate (dollars/ton rate)? 

8. Has title V resulted in improved implementation of your air 
program in any of the following areas due to title V: 

Y☒ N☐ a. netting actions 

Y☒ N☐ b. emission inventories 

Y☒ N☐ c. past records management (e.g., lost permits) 

Y☒ N☐ d. enforceability of PTE limits (e.g., consistent with guidance 
on enforceability of PTE limits such as the June 13, 1989 
guidance) 

Y☒ N☐ e. identifying source categories or types of emission units with 
pervasive or persistent compliance problems; etc. 

Y☒ N☐ f. clarity and enforceability of NSR permit terms 

Y☒ N☐ g. better documentation of the basis for applicable 
requirements (e.g., emission limit in NSR permit taken to 
avoid PSD; throughput limit taken to stay under MACT 
threshold) 

Y☒ N☐ h. emissions trading programs 
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Y☒ N☐ i. emission caps 

Y☒ N☐ j. other (describe) 

Title V has resulted in direct/indirect improved 
implementation of MCAQD’s air program in all areas: 
Permitting, Compliance and Enforcement, 
Records/Outreach, Planning and Monitoring. 

Y☒ N☐ 9. If yes to any of the above, would you care to share how this 
improvement came about?  (e.g., increased training; outreach; 
targeted enforcement)? 
Increased internal/external training has resulted in higher quality 
permits that are issued in a timely manner. Increased outreach 
effort have resulted in improved compliance with air permits and 
the rules. MCAQD is happy to discuss further during the site visit. 

Y☒ N☐ 10. Has title V changed the way you conduct business? 

Y☒ N☐ a. Are there aspects of the title V program that you have 
extended to other program areas (e.g., require certification 
of accuracy and completeness for pre-construction permit 
applications and reports; increased records retention; 
inspection entry requirement language in NSR permits).  If 
yes, describe. 
A significant volume of our permitting program is 
comprised of minor sources (e.g., non-Title V).  Many of the 
requirements and processing steps are carried over into the 
NTV area and bolsters both types of permits concurrently. 

Y☒ N☐ b. Have you made changes in how NSR permits are written 
and documented as a result of lessons learned in title V 
(e.g., permit terms more clearly written; use of a statement 
of basis to document decision making)?  If yes, describe. 
The PSD elements have required more detailed TSDs 
(especially when making a trip to the Environmental 
Appeals Board) to support the permit conditions and 
language.  

Y☒ N☐ c. Do you work more closely with the sources?  If yes, 
describe. 
One of our strengths is working cooperatively with the 
sources to develop their permits.  This working relationship 
also impacts such ancillary projects as process 
improvement and rule revisions. 

29 



 

     
  

   

 

 
 

 

    
 

 
     

 
 

      
 

 
    

 
    

 
 

     
 

      
 

 
     

 
     

 
 

    
 

      
 

Y☒ N☐ d. Do you devote more resources to public involvement?  If 
yes, describe. 
The outreach group has been expanded immensely and is 
multi-faceted.  In rulemaking, the Enhance Regulatory 
Outreach Program has been implemented to provide more 
opportunities for public input and greater transparency in 
the process.  There has been increased information to the 
public and sources in the form of flyers and brochures 
aimed at small businesses. 

Y☒ N☐ e. Do you use information from title V to target inspections 
and/or enforcement? 

Y☒ N☐ f. Other ways?  If yes, please describe. 

As previously mentioned, the permitting checklist and 
other permitting templates are utilized to develop both 
Title V and NTV permits. Other areas, such as compliance 
inspections, file review, performance testing, and 
enforcement are all approached in the same manner. 

Y☒ N☐ 11. Has the title V fee money been helpful in running the program? 
Have you been able to provide: 

Y☒ N☐ a. better training? 

Y☒ N☐ b. more resources for your staff such as CFRs and 
computers? 

Y☒ N☐ c. better funding for travel to sources? 

Y☒ N☐ d. stable funding despite fluctuations in funding for other 
state programs? 

Y☒ N☐ e. incentives to hire and retain good staff? 

Y☒ N☐ f. are there other benefits of the fee program? Describe. 

Ability to have staff engineers that focus on performance 
testing requirements (review test protocols, observe testing, 
and audit test reports). 

Y☒ N☐ 12. Have you received positive feedback from citizens? 

Y☐ N☒ 13. Has industry expressed a benefit of title V?  If so, describe. 
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Y☐ N☒ 14. Do you perceive other benefits as a result of the title V program? 
If so, describe. 

Y☐ N☒ 15. Other comments on benefits of title V? 

Good Practices not addressed elsewhere in this questionnaire 

Are any practices employed that improve the quality of the permits or other 
aspects of the title V program that are not addressed elsewhere in this 
questionnaire? 
No. 

EPA assistance not addressed elsewhere in this questionnaire 

Is there anything else EPA can do to help your title V program? 
No. 

31 



 

 Appendix C. U.S. EPA Statement of Basis Guidance 



 
 

 
    

 

 
 

  

 

 
 

 
 

 
 

 
 

 
 

 

 
 

   

 
 

 
 

 
 

 
 
 

 
 

 
 

 
 

 
 
 
 

 

 

  
 
  

 
 

 
 

 
 

 
 

 
 

 

 

 
 

 
 

  

 
 

 
 
 
 

 
  

 
 

 
 

 

 
 

 
 
 

 

 
 

 
 

 
 

 
 
 

 
 

  
 

 
 

 

 
 

 

Table of SOB guidance 

Elements 
Region 9’s Febuary 19, 

1999 letter to SLOC 
APCD 

NOD to Texas’ part 70 
Program (January 7, 

2002) 

Region 5 letter to state of 
Ohio (December 20, 2001) 

Los Medanos 
Petition Order 
(May 24, 2004) 

Bay Area Refinery 
Petition Orders 

(March 15, 2005) 

EPA’s August 1, 
2005 letter 

regarding Exxon 
Mobil proposed 

permit 

Petition No. V-2005-
1 (February 1, 2006) 

(Onyx Order) 

EPA’s April 30, 2014 
Memorandum: 

Implementation Guidance on 
ACC Reporting and SOB 
Requiremetns for Title V 

Operating Permits 

New Equipment 
Additions of permitted 

equipment which were not 
included in the application 

√ 

Insignificant 
Activities and 

portable equipment 

Identification of any applicable 
requirements for insignificant 
activities or State-registered 
portable equipment that have 

not previously been identified at 
the Title V facility 

√ 

Streamlining 
Multiple applicable 

requirements streamlining 
demonstrations 

Streamlining requirements Streamlining analysis √ 

Permit Shields Permit shields The basis for applying the 
permit shield √ 

Discussion of permit 
shields 

Basis for permit shield 
decisions √ 

Alternative 
Operating Scenarios 

and Operational 
Flexibility 

Alternative operating scenarios 
A discussion of any 

operational flexibility that 
will be utilized at the facility. 

√ √ 

Compliance 
Schedules 

Compliance Schedules 

Must discuss need for 
compliance schedule 
for multiple NOVs, 

particularly any 
unresolved/outstanding 

NOVs 

Must discuss need for 
compliance schedule for 
any outstanding NOVs 

CAM CAM requirements √ 

PALs 
Plant wide allowable emission 
limits (PAL) or other voluntary 

limits 
√ 

Previous Permits Any district permits to operate 
or authority to construct permits 

Explanation of any conditions 
from previously issued permits 
that are not being transferred to 

the title V permit 

A basis for the 
exclusion of certain 

NSR and PSD 
conditions contained in 
underlying ATC permits 

√ 

Periodic Monitoring 
Decisions 

Periodic monitoring decisions, 
where the decisions deviate 

from already agreed upon levels 
(eg. Monitoring decisions agreed 

upon by the district and EPA 
either through: the Title V 

periodic monitoring workgroup; 
or another Title V permit for a 

similar source).  These decisions 
could be part of the permit 

package or reside in a publicly 
available document. 

The rationale for the 
monitoring method selected 

A description of the monitoring 
and operational restrictions 

requirements 

1) recordkeeping and 
period monitoring that 
is required under 40 

CFR 70.6(a)(3)(i)(B) or 
district regulation 

2) Ensure that the 
rationale for the 

selected monitoring 
method or lack of 

monitoring is clearly 
explained and 

documented in the 
permit record. 

The SOB must include 
a basis for its periodic 
monitoring decisions 
(adequacy of chosen 

monitoring or 
justification for not 
requiring periodic 

monitoring) 

The SOB must include a 
basis for its periodic 
monitoring decisions. 

Any emissions factors, 
exhaust characteristics, or 

other assumptions or 
inputs used to justify no 
periodic monitoring is 

required, should be 
included in SOB 

√ 

Facility Description A description of the facility √ √ 

Applicability 
Determinations and 

Exemptions 

Any federal regulatory 
applicability determinations Applicability and exemptions 

1) Applicability 
determinations for 

source specific 
applicable requirements 

2) Origin or factual 
basis for each permit 

condition or exemption 

SOB must discuss the 
Applicability of various 

NSPS, NESHAP and 
local SIP requirements 
and include the basis 

for all exemptions 

SOB must discuss the 
Applicability of various 

NSPS, NESHAP and 
local SIP requirements 

and include the basis for 
all exemptions 

√ 

General 
Requirements 

Certain factual information as 
necessary 

Generally the SOB 
should provide “a 

record of the 
applicability and 
technical issues 
surrounding the 

issuance of the permit.” 

√ √ √ 

















































December 20, 2001 

(AR-18J) 

Robert F. Hodanbosi, Chief
Division of Air Pollution Control 
Ohio Environmental Protection Agency
122 South Front Street 
P. O. Box 1049 
Columbus, Ohio 43266-1049 

Dear Mr. Hodanbosi: 

I am writing this letter to provide guidelines on the content of an adequate
statement of basis (SB) as we committed to do in our November 21, 2001,
letter. The regulatory basis for a SB is found in 40 C.F.R. § 70.7(a)(5) and
Ohio Administrative Code (OAC) 3745-77-08(A)(2) which requires that each draft
permit must be accompanied by “a statement that sets forth the legal and
factual basis for the draft permit conditions.” The May 10, 1991, preamble
also suggests the importance of supplementary materials. 

“[United States Environmental Protection Agency (USEPA)]...can object to
the issuance of a permit where the materials submitted by the State
permitting authority to EPA do not provide enough information to allow a
meaningful EPA review of whether the proposed permit is in compliance
with the requirements of the Act.” (56 FR 21750) 

The regulatory language is clear in that a SB must include a discussion of
decision-making that went into the development of the Title V permit and to
provide the permitting authority, the public, and the USEPA a record of the
applicability and technical issues surrounding issuance of the permit. The SB 
is part of the historical permitting record for the permittee. A SB generally
should include, but not be limited to, a description of the facility to be
permitted, a discussion of any operational flexibility that will be utilized,
the basis for applying a permit shield, any regulatory applicability
determinations, and the rationale for the monitoring methods selected. A SB 
should specifically reference all supporting materials relied upon, including
the applicable statutory or regulatory provision. 

While not an exhaustive list of what should be in a SB, below are several
important areas where the Ohio Environmental Protection Agency’s (OEPA) SB
could be improved to better meet the intent of Part 70. 
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Discussion of the Monitoring and Operational Requirements
OEPA’s SB must contain a discussion on the monitoring and operational
restriction provisions that are included for each emission unit. 40 C.F.R. 
§70.6(a) and OAC 3745-77-07(A) require that monitoring and operational
requirements and limitations be included in the permit to assure compliance
with all applicable requirements at the time of permit issuance. OEPA’s 
selection of the specific monitoring, including parametric monitoring and
recordkeeping, and operational requirements must be explained in the SB. For
example, if the permitted compliance method for a grain-loading standard is
maintaining the baghouse pressure drop within a specific range, the SB must
contain sufficient information to support the conclusion that maintaining the
pressure drop within the permitted range demonstrates compliance with the
grain-loading standard. 

The USEPA Administrator’s decision in response to the Fort James Camas Mill
Title V petition further supports this position. The decision is available on 
the web at 
http://www.epa.gov/region07/programs/artd/air/title5/petitiondb/petitions/fort
_james_decision1999.pdf. The Administrator stated that the rationale for the 
selected monitoring method must be clear and documented in the permit record. 

Discussion of Applicability and Exemptions
The SB should include a discussion of any complex applicability determinations
and address any non-applicability determinations. This discussion could 
include a reference to a determination letter that is relevant or pertains to
the source. If no separate determination letter was issued, the SB should
include a detailed analysis of the relevant statutory and regulatory
provisions and why the requirement may or may not be applicable. At a 
minimum, the SB should provide sufficient information for the reader to
understand OEPA’s conclusion about the applicability of the source to a
specific rule. Similarly, the SB should discuss the purpose of any limits on
potential to emit that are created in the Title V permit and the basis for
exemptions from requirements, such as exemptions from the opacity standard
granted to emissions units under OAC rule 3745-17-07(A). If the permit shield
is granted for such an exemption or non-applicability determination, the
permit shield must also provide the determination or summary of the
determination. See CAA Section 504(f)(2) and 70.6(f)(1)(ii). 

Explanation of any conditions from previously issued permits that are not
being transferred to the Title V permit
In the course of developing a Title V permit, OEPA may decide that an
applicable requirement no longer applies to a facility or otherwise not
federally enforceable and, therefore, not necessary in the Title V permit in
accordance with USEPA's "White Paper for Streamlined Development of the Part
70 Permit Applications" (July 10, 1995). The SB should include the rationale
for such a determination and reference any supporting materials relied upon in
the determination. 
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I will also note that for situations that not addressed in the July 10, 1995,
White Paper, applicable New Source Review requirements can not be dropped from
the Title V permit without first revising the permit to install. 

Discussion of Streamlining Requirements
The SB should include a discussion of streamlining determinations. When 
applicable requirements overlap or conflict, the permitting authority may
choose to include in the permit the requirement that is determined to be most
stringent or protective as detailed in USEPA's "White Paper Number 2 for
Improved Implementation of the Part 70 Operating Permits Program" (March 5,
1996). The SB should explain why OEPA concluded that compliance with the
streamlined permit condition assures compliance with all the overlapping
requirements. 

Other factual information 
The SB should also include factual information that is important for the
public to be aware of. Examples include:

1. A listing of any Title V permits issued to the same applicant at
the plant site, if any. In some cases it may be important to
include the rationale for determining that sources are support
facilities. 

2. Attainment status. 
3. Construction and permitting history of the source.
4. Compliance history including inspections, any violations noted, a

listing of consent decrees into which the permittee has entered
and corrective action(s) taken to address noncompliance. 

I do understand the burden that the increased attention to the SB will cause 
especially during this time when OEPA has been working so hard to complete the
first round of Title V permit issuance. I do hope that you will agree with me
that including the information listed above in OEPA’s SB will only improve the
Title V process. If you would like examples of other permitting authorities’
SB, please contact us. We would be happy to provide you with some. I would 
also mention here that this additional information should easily fit in the
format OEPA currently uses for its SB. We look forward to continued 
cooperation between our offices on this issue. If you have any questions,
please contact Genevieve Damico, of my staff, at (312) 353-4761. 

Sincerely yours, 

/s/ 

Stephen Rothblatt, Chief
Air Programs Branch 



BEFORE THE ADMINISTRATOR
 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
 

IN THE MATTER OF )  
LOS MEDANOS ENERGY ) PETITION NO.  
CENTER ) ORDER RESPONDING TO   

) PETITIONERS REQUEST THAT THE 
MAJOR FACILITY REVIEW ) ADMINISTRATOR OBJECT TO 
PERMIT No. B1866, ) ISSUANCE OF A STATE OPERATING 
Issued by the Bay Area Air ) PERMIT 
Quality Management District ) 
____________________________________) 

ORDER DENYING IN PART AND GRANTING IN PART PETITION FOR OBJECTION 
TO PERMIT 

On September 6, 2001, the Bay Area Air Quality Management District, (“BAAQMD” or 
“District”) issued a Major Facility Review Permit to Los Medanos Energy Center, Pittsburg, 
California (“Los Medanos Permit” or “Permit”), pursuant to title V of the Clean Air Act (“CAA” 
or “the Act”), 42 U.S.C. §§ 7661-7661f, CAA §§ 501-507. On October 12, 2001, the 
Environmental Protection Agency (“EPA”) received a petition from Our Children’s Earth 
Foundation (“OCE”) and Californians for Renewable Energy, Inc., (“CARE”) (collectively, the 
“Petitioners”) requesting that the EPA Administrator object to the issuance of the Los Medanos 
Permit pursuant to Section 505(b)(2) of the Act, the federal implementing regulations found at 40 
CFR Part 70.8, and the District’s Regulation 2-6-411.3 (“Petition”). 

The Petitioners allege that the Los Medanos Permit (1) improperly includes an emergency 
breakdown exemption condition that incorporates a broader definition of “emergency” than 
allowed by 40 CFR § 70.6(g); (2) improperly includes a variance relief condition which is not 
federally enforceable; (3) fails to include a statement of basis as required by 40 CFR § 70.7(a)(5); 
(4) contains permit conditions that are inadequate under 40 CFR Part 70, namely that certain 
provisions are unenforceable; and (5) fails to incorporate certain changes OCE requested during 
the public comment period and agreed to by BAAQMD. 

EPA has now fully reviewed the Petitioners’ allegations. In considering the allegations, 
EPA performed an independent and in-depth review of the Los Medanos Permit; the supporting 
documentation for the Los Medanos Permit; information provided by the Petitioners in the 
Petition and in a letter dated November 21, 2001; information gathered from the Petitioners in a 
November 8, 2001 meeting; and information gathered from the District in meetings held on 
October 31, 2001, December 5, 2001, and February 7, 2002. Based on this review, I grant in part 
and deny in part the Petitioners’ request that I “object to the issuance of the Title V Operating 
Permit for the Los Medanos Energy Center,” and hereby order the District to reopen the Permit 



for the reasons described below. 

I. STATUTORY AND REGULATORY FRAMEWORK 

Section 502(d)(1) of the Act calls upon each State to develop and submit to EPA an 
operating permit program to meet the requirements of title V. In 1995, EPA granted interim 
approval to the title V operating permit program submitted by BAAQMD. 60 Fed. Reg. 32606 
(June 23, 1995); 40 CFR Part 70, Appendix A.  Effective November 30, 2001, EPA granted full 
approval to BAAQMD’s title V operating permit program. 66 Fed. Reg. 63503 (December 7, 
2001). 

Major stationary sources of air pollution and other sources covered by title V are required 
to apply for an operating permit that includes applicable emission limitations and such other 
conditions as are necessary to assure compliance with applicable requirements of the Act. See 
CAA §§ 502(a) and 504(a). The title V operating permit program does not generally impose new 
substantive air quality control requirements (which are referred to as “applicable requirements”), 
but does require permits to contain monitoring, recordkeeping, reporting, and other conditions to 
assure compliance by sources with existing applicable requirements. 57 Fed. Reg. 32250, 32251 
(July 21, 1992). One purpose of the title V program is to enable the source, EPA, permitting 
authorities, and the public to better understand the applicable requirements to which the source is 
subject and whether the source is meeting those requirements. Thus, the title V operating 
permits program is a vehicle for ensuring that existing air quality control requirements are 
appropriately applied to facility emission units and that compliance with these requirements is 
assured. 

Under § 505(a) of the Act and 40 CFR § 70.8(a), permitting authorities are required to 
submit all operating permits proposed pursuant to title V to EPA for review. If EPA determines 
that a permit is not in compliance with applicable requirements or the requirements of 40 CFR 
Part 70, EPA will object to the permit. If EPA does not object to a permit on its own initiative, 
section 505(b)(2) of the Act and 40 CFR § 70.8(d) provide that any person may petition the 
Administrator, within 60 days of the expiration of EPA’s 45-day review period, to object to the 
permit. To justify the exercise of an objection by EPA to a title V permit pursuant to section 
505(b)(2), a petitioner must demonstrate that the permit is not in compliance with the 
requirements of the Act, including the requirements of Part 70. Part 70 requires that a petition 
must be “based only on objections to the permit that were raised with reasonable specificity 
during the public comment period. . ., unless the petitioner demonstrates that it was impracticable 
to raise such objections within such period, or unless the grounds for such objection arose after 
such period.” 40 CFR § 70.8(d). A petition for administrative review does not stay the 
effectiveness of the permit or its requirements if the permit was issued after the expiration of 
EPA’s 45-day review period and before receipt of the objection. If EPA objects to a permit in 
response to a petition and the permit has been issued, the permitting authority or EPA will 
modify, terminate, or revoke and reissue such a permit using the procedures in 40 CFR §§ 
70.7(g)(4) or (5)(i) and (ii) for reopening a permit for cause. 
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II. BACKGROUND 

The Los Medanos Energy Center facility (“Facility”), formerly owned by Enron 
Corporation under the name Pittsburg District Energy Facility, is a natural gas-fired power plant 
presently owned and operated by Calpine Corporation. The plant, with a nominal electrical 
capacity of 555-megawatts (“MW”), is located in Pittsburg, California. The Facility received its 
final determination of compliance (“FDOC”)1 from the District in June, 1999, and its license to 
construct and operate from the California Energy Commission (“CEC”)2 on August 17, 1999. 
The Facility operates two large natural gas combustion turbines with associated heat recovery 
steam generators (“HRSG”), and one auxiliary boiler. The Facility obtained a revised authority 
to construct (“ATC”)3 permit from the District in March, 2001 to increase heat input ratings of 
the two HRSGs and the auxiliary boiler,4 and to add a fire pump diesel engine and a natural gas-
fired emergency generator. The Facility began commercial operation in July, 2001. The Facility 
emits nitrogen oxide (“NOx”), carbon monoxide (“CO”), and particulate matter (“PM”), all of 
which are regulated under the District’s federally approved or delegated nonattainment new 
source review (“NSR”) and prevention of significant deterioration (“PSD”) programs5 or other 
District Clean Air Act programs. 

On June 28, 2001, the District completed its evaluation of the title V application for the 
Facility and issued the draft title V Permit. Under the District’s rules, this action started a 
simultaneous 30-day public comment period and a 45-day EPA review period. On August 1, 
2001, Mr. Kenneth Kloc of the Environmental Law and Justice Clinic submitted comments to the 

1An FDOC descr ibes how a proposed facil ity wil l comply with applicable  federal,  state,  and BAAQMD 
regulations, inc luding contr ol technolo gy and emiss ion offset requ irements of N ew Sourc e Review. P ermit 
conditions necessary to insure compliance with applicable regulations are also included. 

2The FD OC serv ed as an ev aluation rep ort for both  the CEC ’s certificate and th e District’s autho rity to 
construct (“ATC”) permit. The initial ATC was issued by the District shortly after the FDOC under District 
application #18595. 

3ATC permits are federally enforceable pre-construction permits that reflect the requirements of the 
attainment are a preventio n of significant de terioration an d nonattainm ent area new  source rev iew (“NSR ”) progra ms. 
The D istrict’s NSR re quiremen ts are describ ed in Regu lation 2, Rule  2. New p ower plan ts locating in Ca lifornia 
subject to the  CEC ce rtification requir ements mu st also comp ly with Regulatio n 2, Rule 3, titled  Power P lants. 
Regulation  2-3-405  requires the D istrict to issue an A TC for a  subject facility on ly after the CEC  issues its certificate 
for the facility. 

4The incre ased heat inp ut allowed the  facility to increase its ele ctrical genera ting capacity fro m 520 M W to 
555 M W. 

5The District was implementing the federal PSD program under a delegation agreement with EPA dated 
Octobe r 28, 199 7. The no n-attainment N SR pro gram was m ost recently SIP -approve d by EP A on Jan uary 26, 19 99. 
64 Fed. Reg. 3850. 
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District on the draft Los Medanos Permit on behalf of OCE (“OCE’s Comment Letter”).6  The 
District responded to OCE’s Comment Letter by a letter dated September 4, 2001, from William 
de Boisblanc (“Response to Comments”). EPA Region IX did not object to the proposed permit 
during its 45-day review period. The Petition to Object to the Permit, filed by OCE and CARE 
and dated October 9, 2001, was received by Region IX on October 12, 2001. EPA calculates the 
period for the public to petition the Administrator to object to a permit as if the 30-day public 
comment and 45-day EPA review periods run sequentially, accordingly petitioners have 135 days 
after the issuance of a draft permit to submit a petition.7  Given that the Petition was filed with 
EPA on October 12, 2001, I find that it was timely filed. I also find that the Petition is 
appropriately based on objections that were raised with reasonable specificity during the 
comment period or that arose after the public comment period expired.8 

III. ISSUES RAISED BY THE PETITIONERS 

A. District Breakdown Relief Under Permit Condition I.H.1 

Petitioners’ first allegation challenges the inclusion in the Los Medanos Permit of 
Condition I.H.1, a provision which incorporates SIP rules allowing a permitted facility to seek 
relief from enforcement by the District in the event of a breakdown. Petition at 3. Petitioners 
assert that the definition of “breakdown” at Regulation 1-208 would allow relief in situations 
beyond those allowed under the Clean Air Act. Specifically, Petitioners allege that the 
“definition of ‘breakdown’ in Regulation 1-208 is much broader than the federal definition of 
breakdown, which is provided in 40 CFR Part 70," or more precisely, at 40 CFR § 70.6(g). 

Condition I.H.1 incorporates District Regulations 1-208, 1-431, 1-432, and 1-433 
(collectively the “Breakdown Relief Regulations”) into the Permit. Regulation 1-208 defines 
breakdown, and Regulations 1-431 through 1-433 describe how an applicant is to notify the 
District of a breakdown, how the District is to determine whether the circumstances meet the 
definition of a breakdown, and what sort of relief to grant the permittee. To start our analysis, it 

6We note that OCE submitted its comments to the District days after the close of the public comment period 
established pursuant to the District’s Regulation 2-6-412 and 40 CFR § 70.7(h)(4). Though we are responding to the 
Petition despite this possible procedural flaw, we reserve our right to raise this issue in any future proceeding. 

7This 135-day period to petition the Administrator is based on a 30-day District public notice and comment 
period, a 45-day EPA review period and the 60-day period for a person to file a petition to object with EPA. 

8In its Comment Letter, OCE generally raised concerns with the draft Major Facility Review Permit that are 
the basis for the Petition. In regard to whether all issues were raised with ‘reasonable specificity,’I find that claims 
one through four of the Petition were raised adequately in OCE’s Comment Letter. The fifth claim, that the District 
did not live up to its commitment to make changes to the Permit, can be raised in the Petition since the grounds for 
the claim aro se after the pub lic comme nt period e nded. See 40 CFR  § 70.8(d ). Finally, CAR E’s non-pa rticipation in 
the District’s notice-and-comment process does not prevent the organization from filing a title V petition because the 
regulations allow “any person” to file a petition based on earlier objections raised during the public comment period 
regardless o f who had filed  those earlier c ommen ts. See CAA § 505(b)(2); 40 CFR § 70.8(d) 
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is important to understand the impact of granting relief under the Breakdown Relief Regulations. 
Neither Condition I.H.1, nor the SIP provisions it incorporates into the Permit, would allow for 
an exemption from an applicable requirement for periods of excess emissions. An “exemption 
from an applicable requirement” would mean that the permittee would be deemed not to be in 
violation of the requirement during the period of excess emissions. Rather, these Breakdown 
Relief Regulations allow an applicant to enter into a proceeding in front of the District that could 
ultimately lead to the District employing its enforcement discretion not to seek penalties for 
violations of an applicable requirement that occurred during breakdown periods. 

Significantly, the Breakdown Relief Regulations have been approved by EPA as part of 
the District’s federally enforceable SIP. 64 Fed. Reg. 34558 (June 28, 1999) (this is the most 
recent approval of the District’s Regulation 1). Part 70 requires all SIP provisions that apply to a 
source to be included in title V permits as “applicable requirements.” See In re Pacificorp’s Jim 
Bridger and Naughton Electric Utility Steam Generating Plants, Petition No. VIII-00-1, at 23-24 
(“Pacificorp”). On this basis alone, the inclusion of the Breakdown Relief Regulations in the 
permit is not objectionable.9 

Moreover, Petitioners’ allegation that Condition 1.H.1 is inconsistent with 40 CFR § 
70.6(g) does not provide a basis for an objection. 40 CFR § 70.6(g) allows a permitting authority 
to incorporate into its title V permit program an affirmative defense provision for “emergency” 
situations as long as the provision is consistent with the 40 CFR § 70.6(g)(3) elements. Such an 
emergency defense then may be incorporated into permits issued pursuant to that program. As 
explained above, these regulations provide relief based on the District’s enforcement discretion 
and do not provide an affirmative defense to enforcement. Moreover, to the extent the 
emergency defense is incorporated into a permit, 40 CFR § 70.6(g)(5) makes clear that the Part 
70 affirmative defense type of relief for emergency situations “is in addition to any emergency or 
upset provision contained in any applicable requirement.” This language clarifies that the Part 70 
regulations do not bar the inclusion of applicable SIP requirements in title V permits, even if 
those applicable requirements contain “emergency” or “upset” provisions such as Condition 
1.H.1 that may overlap with the emergency defense provision authorized by 40 CFR § 70.6(g). 

Also, a review of the Breakdown Relief Regulations themselves demonstrates that they 
are not inconsistent with the Clean Air Act, and therefore, not contrary to the Act. A September 
28, 1982, EPA policy memorandum from Kathleen Bennet, titled Policy on Excess Emissions 
During Startup, Shutdown, Maintenance, and Malfunctions (“1982 Excess Emission Policy”), 
explains that “all periods of excess emissions [are] violations of the applicable standard.” 
Accordingly, the 1982 Excess Emission Policy provides that EPA will not approve automatic 
exemptions in operating permits or SIPs. However, the 1982 Excess Emission Policy also 

9This holds true even if the Petitioner could support an allegation that EPA had erroneously incorporated 
the provisio ns into the SIP . See Pacificorp at 23 (“even  if the provision  were found  not to satisfy the Ac t, EPA co uld 
not properly object to a permit term that is derived from a provision of the federally approved SIP”).  However, as 
explained below, EPA believes that these provisions were appropriately approved as part of the District’s SIP. 
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explains that EPA can approve, as part of a SIP, provisions that codify an “enforcement 
discretion approach.” The Agency further refined its position on this topic in a September 20, 
1999 policy memorandum from Steven A. Herman and Robert Perciasepe, titled State 
Implementation Plans: Policy Regarding Excess Emissions During Malfunctions, Startup, and 
Shutdown (“1999 Excess Emission Policy”).10  The 1999 Excess Emission Policy explained that 
a permitting authority may express its enforcement discretion through appropriate affirmative 
defense provisions approved into the SIP as long as the affirmative defense applies only to civil 
penalties (and not injunctive relief) and meets certain criteria. As previously explained, the 
Breakdown Relief Regulations approved into the District’s SIP provide neither an affirmative 
defense to an enforcement action nor an automatic exemption from applicable requirements, but 
rather serve as a mechanism for the District to use its enforcement discretion. Therefore, I find 
that the provision is not inconsistent with the Act. 

Finally, Petitioners allege that the inclusion of Condition I.H.1 “creates unnecessary 
confusion and unwarranted potential defense to federal civil enforcement.” Inclusion of 
Condition I.H.3 in the Los Medanos Permit clarifies Condition I.H.1 by stating that “[t]he 
granting by the District of breakdown relief . . . will not provide relief from federal enforcement.” 
Contrary to Petitioners’ allegation, we find that addition of this language successfully dispels any 
ambiguity as to the impact of the provision, especially as it relates to federal enforceability, and 
therefore clears up “confusion” and limits “unwarranted defenses.” For the reasons stated above, 
I deny the Petition as it relates to Condition I.H.1 and the incorporation of the Breakdown Relief 
Regulations into the Permit. 

B. Hearing Board Variance Relief Under Permit Condition I.H.2 

The Petitioners’ second allegation challenges the inclusion in the Los Medanos Permit of 
Condition I.H.2, which states that a “permit holder may seek relief from enforcement action for a 
violation of any of the terms and conditions of this permit by applying to the District’s Hearing 
Board for a variance pursuant to Health and Safety Code Section 42350. . . .” Petition at 3. 
Petitioners make a number of arguments in support of their claim that the reference to 
California’s Variance Law in the Los Medanos Permit serves as a basis for an objection; none of 
these allegations, however, serves as an adequate basis for EPA to object to the Permit. 

Health and Safety Code (“HSC”) sections 42350 et seq. (“California’s Variance Law”) 
allow a permittee to request an air district hearing board to issue a variance to allow the permittee 
to operate in violation of an applicable district rule, or State rule or regulation for a limited time. 
Section 42352(a) prohibits the issuance of a variance unless the hearing board makes specific 

10 On De cember 5 , 2001, E PA issued  a brief clarificatio n of this policy. R e-Issuance o f Clarification –  State 
Implementation Plans (SIPs); Policy Regarding Excess Emissions During Malfunction, Startup, and Shutdown. 

6 



findings.11  Section 42352(a)(2) limits the availability of variances to situations involving non-
compliance with “any rule, regulation, or order of the district.” As part of the variance process, 
the hearing board may set a “schedule of increments of progress,” to establish milestones and 
final deadlines for achieving compliance. See, e.g., HSC § 42358. EPA has not approved 
California’s Variance Law into the SIP or Title V program of any air district. See, e.g., 59 Fed. 
Reg. 60939 (Nov. 29, 1994) (proposing to approve BAAQMD’s title V program without 
California’s Variance Law); 60 Fed. Reg. 32606 (June 23, 1995) (granting final interim approval 
to BAAQMD’s title V program). 

Petitioners argue that the “variance relief issued by BAAQMD under state law does not 
qualify as emergency breakdown relief authorized by the Title V provisions . . . .” Petition at 4. 
As with the Breakdown Relief Regulations, Petitioners’ true concern appears to be that Condition 
I.H.2 and California’s Variance Law are inconsistent with 40 CFR § 70.6(g), which allows for 
the incorporation of an affirmative defense provision into a federally approved title V program, 
and thus into title V permits. Condition I.H.2 and California’s Variance Law, however, do not 
need to be consistent with 40 CFR § 70.6(g) because these provisions merely express an aspect 
of the District’s discretionary enforcement authority under State law rather than incorporate a 
Part 70 affirmative defense provision into the Permit.12  As described above, the discretionary 

11  HSC se ction 423 52(a) pr ovides as fo llows: 

No varia nce shall be g ranted unles s the hearing b oard ma kes all of the follow ing findings: 
(1) That the petitioner for a variance is, or will be, inviolation of Section 41701 or of any rule, 
regulation, o r order of the  district. 
(2) That, due to conditions beyond the reasonable control of the petitioner, requiring compliance 
would result in either (A) an arbitrary or unreasonable taking of property, or (B) the practical 
closing and elimination of a lawful business. In making tho se findings where the petitioner is a 
public agency, the hearing board shall consider whether or not requiring immediate compliance 
would imp ose an unre asonable  burden up on an essen tial public servic e. For purp oses of this 
paragraph, "essential public service" means a prison, detention facility, police or firefighting 
facility, school, health care facility, landfill gas control or processing facility, sewage treatment 
works, or wa ter delivery op eration, if owne d and op erated by a  public age ncy. 
(3) Tha t the closing or ta king would  be without a c orrespo nding ben efit in reducing a ir 
contamina nts. 
(4) That the applicant for the variance has given consideration to curtailing operations of the 
source in lieu of obtaining a variance. 
(5) During the period the variance is in effect, that the applicant will reduce excess emissions to the 
maximum extent feasible. 
(6) During  the period  the variance is in  effect, that the app licant will monito r or otherwise  quantify 
emission levels from the source, if requested  to do so by the district, and repo rt these 
emission leve ls to the district pur suant to a sche dule establish ed by the distr ict. 

12 Government agencies have discretion to not seek penalties or injunctive relief against a noncomplying 
source. California’s Variance Law recognizes this inherent discretion by codifying the process by which a source 
may seek relie f through the issua nce of a varia nce. The  ultimate decisio n to grant a va riance, how ever, is still wholly 
discretiona ry, as evidenc ed by the find ings the hearing  board m ust make in o rder to issue a  variance. See HSC 
section 42352(a)(1)-(6). 
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nature of California’s Variance Law is evidenced by the findings set forth in HSC §42538(a) that 
a hearing board must make before it can issue a variance.13  Inherent within the process of 
making these findings is the hearing board’s ability to exercise its discretion to evaluate and 
consider the evidence and circumstances underlying the variance application and to reject or 
grant, as appropriate, that application. Moreover, the District clearly states in Condition I.H.3. 
that the granting by the District of a variance does not “provide relief from federal enforcement,” 
which includes enforcement by both EPA and citizens.14  As Condition I.H.2. refers to a 
discretionary authority under state law that does not affect the federal enforceability of any 
applicable requirement, I do not find its inclusion in the Los Medanos Permit objectionable. 

Petitioners also argue that the “variance program is a creature of state law,” and therefore 
should not be included in the Los Medanos Permit. Petitioners’ complaint is obviously without 
merit since Part 70 clearly allows for inclusion of state- and local-only requirements in title V 
permits as long as they are adequately identified as having only state- or local-only significance. 
40 CFR § 70.6(b)(2). For this reason, I find that Petitioners’ allegation does not provide a basis 
to object to the Los Medanos Permit. 

Petitioners further argue that California’s Variance Law allows a revision to the approved 
SIP in violation of the Act. Petitioners misunderstand the provision. The SIP is comprised of the 
State or district rules and regulations approved by EPA as meeting CAA requirements. SIP 
requirements cannot be modified by an action of the State or District granting a temporary 
variance. EPA has long held the view that a variance does not change the underlying SIP 
requirements unless and until it is submitted to and approved by EPA for incorporation into the 
SIP. For example, since 1976, EPA’s regulations have specifically stated: “In order for a 
variance to be considered for approval as a revision to the State implementation plan, the State 
must submit it in accordance with the requirements of this section.” 40 CFR §51.104(d); 41 Fed. 
Reg. 18510, 18511 (May 5, 1976). 

The fact that the California Variance Law does not allow a revision to the approved SIP is 
further evidenced by the law itself. By its very terms, California’s Variance Law is limited in 
application to “any rule, regulation, or order of the district,” HSC § 42352(a)(2) (emphasis 
supplied); therefore, the law clearly does not purport to modify the federally approved SIP.  In 
addition, California’s view of the law’s effect is consistent with EPA’s. For instance, guidance 

13  Because of its discretionary nature, California’s Variance Law does not impose a legal impediment to the 
District’s ability to enforce its SIP or title V program. E PA cannot pro hibit the District’s use of the variance process 
as a means for sources to avoid enforcement of permit conditions by the District unless the misuse of the variance 
process re sults in the District’s failure  to adequ ately impleme nt or enforce  its title V progra m, or its other fed erally 
delegated  or appro ved CA A progra ms. Petitione rs have mad e no such alle gation. 

14Other BAAQMD information resources on variances also clearly set forth the legal significance of 
variances. For example, the application for a variance on BAAQMD’s website states that EPA “does not recognize 
California’s variance process” and that “EPA can independently pursue legal action based on federal law against the 
facility continuing to  be in violation .” 
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issued in 1989 by the California Air Resources Board (“CARB”), the State agency responsible 
for preparation of California’s SIP, titled Variances and Other Hearing Board Orders as SIP 
Revisions or Delayed Compliance Orders Under Federal Law, demonstrates that the State’s 
position with respect to the federal enforceability and legal consequences of variances is 
consistent with EPA’s. For example, the guidance states: 

State law authorizes hearing boards of air pollution control districts to issue 
variances from district rules in appropriate instances. These variances insulate 
sources from the imposed state law. However, where the rule in question is part 
of the State Implementation Plan (SIP) as approved by the U.S. Environmental 
Protection Agency (EPA), the variance does not by itself insulate the source from 
penalties in actions brought by EPA to enforce the rule as part of the SIP. While 
EPA can use enforcement discretion to informally insulate sources from federal 
action, formal relief can only come through EPA approval of the local variance. 

In 1993, the California Attorney General affirmed this position in a formal legal opinion 
submitted to EPA as part of the title V program approval process, stating that “any variance 
obtained by the source does not effect [sic] or modify permit terms or conditions . . . nor does it 
preclude federal enforcement of permanent terms and conditions.” In sum, both the federal and 
State governments have long held the view that the issuance of a variance by a district hearing 
board does not modify the SIP in any way. For this reason, I find that Petitioners’ allegation does 
not provide a basis to object to the Los Medanos Permit. 

Finally, Petitioners raise concerns that the issuance of variances could “jeopardize 
attainment and maintenance of ambient air quality standards” and that inclusion of the variance 
provision in the Permit is highly confusing to the regulated community and public. As to the first 
concern, Petitioners’ allegation is too speculative to provide a basis for an objection to a title V 
permit. Moreover, as previously stated, permittees that receive a variance remain subject to all 
SIP and federal requirements, as well as federal enforcement for violation of those requirements. 
As to Petitioners’ final point, I find that including California’s Variance Law in title V permits 
may actually help clarify the regulatory scheme to the regulated community and the public. 
California’s Variance Law can be utilized by permittees seeking relief from District or State rules 
regardless of whether the Variance Law is referenced in title V permits; therefore, reference to 
the Variance Law with appropriate explanatory language as to its limited impact on federal 
enforceability helps clarify the actual nature of the law to the regulated community. In short, 
since title V permits are meant to contain all applicable federal, State, and local requirements, 
with appropriate clarifying language explaining the function and applicability of each 
requirement, the District may incorporate California’s Variance Law into the Los Medanos 
Permit and other title V permits. For reasons stated in this Section, I do not find grounds to 
object to the Los Medanos Permit on this issue. 

C. Statement of Basis 
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Petitioners’ third claim is that the Los Medanos Permit lacks a statement of basis, as 
required by 40 CFR § 70.7(a)(5). Petition at 5. Petitioners assert that without a statement of 
basis it is virtually impossible for the public to evaluate the periodic monitoring requirements (or 
lack thereof). Id. They specifically identify the District’s failure to include an explanation for its 
decision not to require certain monitoring, including the lack of any monitoring for opacity, 
filterable particulate, or PM limits. Petition at 6-7, n.2. Additionally, Petitioners contend that 
BAAQMD fails to include any SO2 monitoring for source S-2 (Heat Recovery Steam Generator). 
Id. 

Section 70.7(a)(5) of EPA’s permit regulations states that “the permitting authority shall 
provide a statement that sets forth the legal and factual basis for the draft permit conditions 
(including references to the applicable statutory or regulatory provisions).” The statement of 
basis is not part of the permit itself. It is a separate document which is to be sent to EPA and to 
interested persons upon request.15 Id. 

A statement of basis ought to contain a brief description of the origin or basis for each 
permit condition or exemption. However, it is more than just a short form of the permit. It should 
highlight elements that EPA and the public would find important to review. Rather than restating 
the permit, it should list anything that deviates from a straight recitation of requirements. The 
statement of basis should highlight items such as the permit shield, streamlined conditions, or 
any monitoring that is required under 40 C.F.R. 70.6(a)(3)(i)(B) or District Regulation 2-6-503. 
Thus, it should include a discussion of the decision-making that went into the development of the 
title V permit and provide the permitting authority, the public, and EPA a record of the 
applicability and technical issues surrounding the issuance of the permit.16 See e.g., In Re Port 

15Unlike pe rmits, statements o f basis are not e nforceab le, do not set lim its and do no t create oblig ations. 

16EPA has provided guidance on the content of an adequate statement of basis in a letter dated December 
20, 200 1, from Re gion V to th e State of O hio and in a N otice of De ficiency (“NO D”) issued  to the State of T exas. 
<http://www.epa.gov/rgytgrnj/programs/artd/air/title5/t5memos/sbguide.pdf> (Region V letter to Ohio); 67 Fed. 
Reg. 732 (Jan uary 7, 200 2) (EPA  NOD  issued to T exas). The se docum ents describ e the following  five key elemen ts 
of a statement of basis:  (1) a description of the facility; (2) a discussion of any operational flexibility that will be 
utilized at the facility; (3 ) the basis for ap plying the per mit shield; (4) a ny federal reg ulatory app licability 
determina tions; and (5 ) the rationale fo r the monitor ing method s selected. Id. at 735. In addition, the Region V 
letter further recommends the inclusion of the following topical discussions in a statement of basis: (1) monitoring 
and operational restrictions requirements; (2) applicability and exemptions; (3) explanation of any conditions from 
previously issued permits that are not being transferred to the title V permit; (4) streamlining requirements; and (5) 
certain other factual information as necessary. In a letter dated February 19, 1999 to Mr. David D ixon, Chair of the 
CAPCO A Title V Subcommittee, the EPA Region IX A ir Division provided guidance to California permitting 
authorities that sho uld be co nsidered w hen deve loping a statem ent of basis for p urposes o f EPA R egion IX 's review. 
This guidance is consistent with the other guidance cited above. Each of the various guidance documents, including 
the Texa s NOD  and the Re gion V an d IX letters, p rovide gen eralized rec ommen dations for d eveloping  an adequ ate 
statement of basis rather than “hard and  fast” rules on what to include in any given statement of ba sis. Taken as a 
whole, these r ecomm endations p rovide a go od road map as to w hat should b e included  in a statement o f basis 
considering, for examp le, the technical complexity of the permit, the history of the facility, and any new prov isions, 
such as perio dic monito ring conditio ns, that the perm itting authority has d rafted in con junction with issu ing the title 
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Hudson Operation Georgia Pacific, Petition No. 6-03-01, at pages 37-40 (May 9, 2003) 
(“Georgia Pacific”); In Re Doe Run Company Buick Mill and Mine, Petition No. VII-1999-001, 
at pages 24-25 (July 31, 2002) (“Doe Run”). Finally, in responding to a petition filed in regard to 
the Fort James Camas Mill title V permit, EPA interpreted 40 CFR § 70.7(a)(5) to require that 
the rationale for selected monitoring method be documented in the permit record. See In Re 
Fort James Camas Mill, Petition No. X-1999-1, at page 8 (December 22, 2000) (“Ft. James”). 

EPA’s regulations state that the permitting authority must provide EPA with a statement 
of basis. 40 CFR § 70.7(a)(5). The failure of a permitting authority to meet this procedural 
requirement, however, does not necessarily demonstrate that the title V permit is substantively 
flawed. In reviewing a petition to object to a title V permit because of an alleged failure of the 
permitting authority to meet all procedural requirements in issuing the permit, EPA considers 
whether the petitioner has demonstrated that the permitting authority’s failure resulted in, or may 
have resulted in, a deficiency in the content of the permit. See CAA § 505(b)(2) (objection 
required “if the petitioner demonstrates . . . that the permit is not in compliance with the 
requirements of this Act, including the requirements of the applicable [SIP]”); see also, 40 CFR § 
70.8(c)(1). Thus, where the record as a whole supports the terms and conditions of the permit, 
flaws in the statement of basis generally will not result in an objection. See e.g., Doe Run at 24-
25. In contrast, where flaws in the statement of basis resulted in, or may have resulted in, 
deficiencies in the title V permit, EPA will object to the issuance of the permit. See e.g., Ft. 
James at 8; Georgia Pacific at 37-40. 

In this case, as discussed below, the permitting authority’s failure to adequately explain 
its permitting decisions either in the statement of basis or elsewhere in the permit record is such a 
serious flaw that the adequacy of the permit itself is in question. By reopening the permit, the 
permitting authority is ensuring compliance with the fundamental title V procedural requirements 
of adequate public notice and comment required by sections 502(b)(6) and 503(e) of the Clean 
Air Act and 40 CFR § 70.7(h), as well as ensuring that the rationale for the selected monitoring 
method, or lack of monitoring, is clearly explained and documented in the permit record. See 40 
CFR §§ 70.7(a)(5) and 70.8(c); Ft. James at 8. 

For the proposed Los Medanos Permit, the District did not provide EPA with a separate 
statement of basis document. In a meeting with EPA representatives held on October 31, 2001, 
at the Region 9 offices, the District claimed that it complied with the statement of basis 
requirements for the Los Medanos Permit because it incorporated all of the necessary explanatory 
information either directly into the Permit or it included such information in other supporting 
documentation.17  As such, the District argues, at a minimum, it complied with the substantive 
requirements of a statement of basis. 

V perm it. 

17 This meeting along with the others held with the District were for fact-gathering purposes only. In a 
November 8, 2001  meeting at the Region 9 offices, the Petitioners were likewise provided the opportunity to present 
facts pertaining to the Petition to EPA  representatives. 
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In responding to the Petition, we reviewed the final Los Medanos Permit and all 
supporting documentation, which included the proposed Permit, the FDOC drafted by the 
District for purposes of licensing the power plant with the CEC, and the “Permit Evaluation and 
Emission Calculations” (“Permit Evaluation”) which was developed in March 2001 as part of the 
modification to the previously issued ATC permit. Although the District provided some 
explanation in this supporting documentation as to the factual and legal basis for certain terms 
and conditions of the Permit, this documentation did not sufficiently set forth the basis or 
rationale for many other terms and conditions. Generally speaking, the District’s record for the 
Permit does not adequately support: (1) the factual basis for certain standard title V conditions; 
(2) applicability determinations for source-specific applicable requirements, such as the Acid 
Rain requirements and New Source Performance Standards (“NSPS”); (3) exclusion of certain 
NSR and PSD conditions contained in underlying ATC permits; (4) recordkeeping decisions and 
periodic monitoring decisions under 70.6(a)(3)(i)(B) and District Regulation 2-6-503; and (5) 
streamlining analyses, including a discussion of permit shields. 

EPA Region 9 identified numerous specific deficiencies falling under each of these broad 
categories.18  For example, the District’s permit record does not adequately support the basis for 
certain source-specific applicable requirements identified in Section IV of the Permit, especially 
those regarding the applicability or non-applicability of subsections rules that apply to particular 
types of units such the as NSPS for combustion turbines or SIP-approved District Regulations. 
For instance, in table IV-B and D of the Permit, the District indicates that subsection 303 of 
District Regulation 9-3, which sets forth NOx emission limitations, applies to certain emission 
units. However, the permit record fails to describe why subsection 601 of the same District 
Regulation, an otherwise seemingly applicable provision, is not included in the tables as an 
applicable requirement. Subsection 601 establishes how exhaust gases should be sampled and 
analyzed to determine NOx concentrations for purposes of compliance with subsection 303. 
Similarly, in the same tables, the District lists certain applicable NSPS subsections, such as those 
in 40 CFR Part 60 Subparts Da and GG, but does not explain why these subsections apply to 
those specific emission units nor why other seemingly applicable subsections of the same NSPS 
regulations do not apply to those units.19 

The permit record also fails to explain the District’s streamlining decisions of certain 

18 EPA Region 9 Permits Office described these areas of concern in greater detail in a memorandum dated 
March  29, 200 2, “Region  9 Review  of Statemen t of Basis for L os Med anos title V P ermit in Resp onse to P etition to 
Objec t.” This mem orandum  is part of the ad ministrative reco rd for this Ord er and was r eviewed in re sponding  to 
this Petition. 

19 The tables in Section IV pertaining to certain gas turbines located at the Facility cite to 40 CFR 
60.332(a)(1) as an applicable requirement.  However, these same tables fail to cite to subsections 40 CFR 
60.332 (a)(2) throu gh 60.33 2(l) of the sam e NSP S progra m even tho ugh these pr ovisions also  apply to gas tu rbines. 
The District’s failure to provide any sort of discussion or explanation as to the applicability or non-applicability of 
the subsectio ns of 40 C FR 60.3 32 make s it impossible to  review the D istrict’s applicab ility determination s for this 
NSPS. 
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underlying ATC permit conditions as set forth in Section VI of the Permit. The District 
apparently modified or streamlined the ATC conditions in the context of the title V permitting 
process but failed to provide an explanation in the permit record as to the basis for the change to 
the conditions. For instance, Condition 53 of Section VI states that the condition was “[d]eleted 
[on] August, 2001,” but the District fails to discuss or explain anywhere in the permit record the 
basis for this deletion or the nature of the original condition that was deleted. 

As a final example of the District’s failure to provide a basis or rationale for permit terms, 
in accordance with Petitioner’s claim, the permit record is devoid of discussion pertaining to how 
or why the selected monitoring is sufficient to assure compliance with the applicable 
requirements. See 69 Fed. Reg. 3202, 3207 (Jan. 22, 2004).  Most importantly, for those 
applicable requirements which do not otherwise have monitoring requirements, the Permit fails 
to require monitoring pursuant to 40 C.F.R. 70.6(a)(3)(i)(B), and the permit record fails to 
discuss or explain why no monitoring should be required under this provision. As evidenced by 
these specific examples, I find the District did not provide an adequate analysis or discussion of 
the terms and conditions of the proposed Los Medanos Permit. 

To conclude, by failing to draft a separate statement of basis document and by failing to 
include appropriate discussion in the Permit or other supporting documentation, the District has 
failed to provide an adequate explanation or rationale for many significant elements of the 
Permit. As such, I find that the Petitioners’ claim in regard to this issue is well founded, and by 
this Order, I am requiring the District to reopen the Los Medanos Permit, and make available to 
the public an adequate statement of basis that provides the public and EPA an opportunity to 
comment on the title V permit and its terms and conditions as to the issues identified above. 

D. Inadequate Permit Conditions 

Petitioners’ fourth claim is that Condition 22 in the Los Medanos Permit is 
unenforceable. The Petitioners claim that this condition “appears to defer the development of a 
number of permit conditions related to transient, non-steady state conditions to a time after 
approval of the Title V permit.” Petition at 7. The Petitioners recommend that “a reasonable set 
of conditions should be defined” and amended through the permit modification process to 
conform to new data in the future. I disagree with the Petitioners on this issue. 

As Petitioners correctly note, Part 70 and the Act require that “conditions in a Title V 
permit. . . be enforceable.” However, they argue that “Condition 22 is presently unenforceable 
and must be deleted from the permit.”  I find that the condition challenged by the Petitioners is 
enforceable. 

Conditions 21 and 22 establish NOx emissions levels for units P-1 and P-2, including 
limits for transient, non-steady state conditions. Condition 22(f) requires the permittee to gather 
data and draft and submit an operation and maintenance plan to control transient, non-steady 
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state emissions for units P-1 and P-220 within 15 months of issuance of the permit. Condition 
22(g) creates a process for the District, after consideration of continuous monitoring and source 
test data, to fine-tune on a semi-annual basis the NOx emission limit for units P-1 and P-2 during 
transient, non-steady state conditions and to modify data collection and recordkeeping 
requirements for the permittee. 

These requirements are enforceable. EPA and the District can enforce both Condition 
22(f)’s requirement to draft and submit an operation and maintenance plan for agency approval 
and the control measures adopted under the plan after approval. For Condition 22(g), the process 
for the District to modify emission limits and/or data collection and recordkeeping requirements 
is clearly set forth in the Permit and the modified terms will be federally enforceable. Moreover, 
the circumstances that trigger application of Condition 22 are specifically defined since 
Condition 22(c) precisely defines “transient, non-steady state condition” as when “one or more 
equipment design features is unable to support rapid changes in operation and respond to and 
adjust all operating parameters required to maintain the steady-state NOx emission limit 
specified in Condition 21(b).” As such, I find that Condition 22 is federally and practically 
enforceable. Therefore, Petitioners’ claim on this count is not supported by the plain language of 
the Permit itself. 

Moreover, to the extent that Petitioners are concerned that Lowest Achievable Emission 
Rate (“LAER”)21 emission standards are being set through a process that does not incorporate 
appropriate NSR, PSD, and title V public notice and comment processes, such concerns are not 
well-founded. By its very terms, the Permit prohibits relaxation of the LAER emissions 
standards set in the permitting process. Condition 21(b) of the Permit sets a LAER-level 
emission standard of 2.5 ppmv NOx, averaged over any 1-hour period, for units P-1 and P-2 for 
all operational conditions other than transient, non-steady state conditions. Condition 22(a) sets 
the limit for transient, non-steady state conditions of 2.5 ppmv NOx, averaged over any rolling 3-
hour period.22  Implementation of Condition 22 cannot relax the LAER-level emission limits. 
Condition 22(f) merely requires further data-collecting, planning, and implementation of control 

20Unit P-1 is defined as “the combined exhaust point for the S-1 Gas Turbine and the S-2 HRSG after 
control by the  A-1 SCR  System and  A-2 Oxid ation Catalyst”  and unit P-2  is defined as “the combined exhaust point 
for the S-3 Gas Turbine and the S-4 HRSG after control by the A-3 SCR System and A-4 Oxidation Catalyst.” 
Permit, Co ndition 21 (a). 

21LAER is the level of emission control required for all new and modified major sources subject to the NSR 
requirements of Section 173, Part D, of the CAA for non-attainment areas.  42 U.S.C. § 7501-15. Since the Bay 
Area is non-attainment for ozone, the Facility must meet LAER-level emission controls for NOx emission since NOx 
is a pre-cursor of ozone. California uses different terminology than the CAA when applying LAER, however. In 
California, best available control technology (“BACT”) is consistent with LAER-level controls, and California and 
its local permitting authorities use this terminology when issuing permits. 

22The District determined this limit to be LAER for transient, non-steady state conditions because, as the 
District stated in its Response to Comments, “the NOx emission limit (2.5 ppmv averaged over one hour) during load 
changes . . . . ha[s] n ot yet been a chieved in p ractice by any u tility-scale power p lant.” 
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measures for transient, non-steady state emissions that go beyond those already established to 
comply with LAER requirements. While Condition 22(g) does allow the District to modify the 
emission limit during transient, non-steady state conditions,23 this new limit cannot exceed the 
“backstop” LAER-level limit set by Condition 22(a). As such, Condition 22(g) serves to only 
make overall emission limits more stringent. The District itself recognized the “no backsliding” 
nature of Conditions 22(f) and (g) on page 3 of its Response to Comments where it stated that the 
Facility “must comply with ‘backstop’ NOx emission limit of 2.5 ppmv, averaged over 3 hours, 
under all circumstances and comply with all hourly, daily and annual mass NOx emission 
limits.”24 

Finally, for any control measures; further data collection, recordkeeping or monitoring 
requirements; new definitions; or emission limits established pursuant to Conditions 22(f) or (g) 
that are to be incorporated into the permit, the District must utilize the appropriate title V permit 
modification procedures set forth in 40 CFR § 70.7(d) and the District’s Regulation 2-6-415 to 
modify the Permit. The District itself recognizes this in Condition 22(g) by stating that “the Title 
V operating permit shall be amended as necessary to reflect the data collection and recordkeeping 
requirements established under 22(g)(ii).” For the reasons described above, we do not find 
Conditions 22(f) and (g) unenforceable or otherwise objectionable for inclusion in the Los 
Medanos Permit. 

E. Failure to Incorporate Agreed-to Changes 

The final claim by the Petitioners is that the District agreed to incorporate certain changes 
into the final Los Medanos Permit but failed to do so. Namely, Petitioners claim that the District 
failed to keep its commitments to OCE to add language requiring recordkeeping for stipulated 
abatement strategies under SIP-approved Regulation 4 and to add clarifying language about NOx 
monitoring requirements. The District appeared to make these commitments in its Response to 
Comment Letter. These allegations do not provide a basis for objecting to the Permit because 
neither change is necessary to ensure that the District is properly including all applicable 
requirements in the permit nor are they necessary to assure compliance with the underlying 
applicable requirements. CAA § 504(a); 40 CFR § 70.6(a)(3). 

The first change sought by OCE during the comment period was a requirement that the 

23The District may modify the emission limit during transient, non-steady state conditions every 6 months 
for the first 24 months after the start of the Commissioning period. The Commissioning period commences “when 
all mechanical, electrical, and control systems are installed and individual system start-up has been completed, or 
when a gas turbine is first fired, whichever comes first. . . .” The Commissioning period terminates “when the plant 
has completed performance testing, is available for commercial operation, and has initiated sales to the power 
exchange.” Permit, at page 34. 

24The purpose of Condition 22, as stated by the District, is to allow for limited “excursions above the 
emission limit tha t could po tentially occur un der unfore seen circum stances beyo nd [the Fac ility’s] control.” T his is 
the rationale for the three hour averaging period for transient, non-steady state conditions rather than the one hour 
averaging period o f Condition 21(b) for a ll other periods. 

15 



Facility document response actions taken during periods of heightened air pollution. The 
District’s Regulation 4 establishes control and advisory procedures for large air emission sources 
when specified levels of ambient air contamination have been reached and prescribes certain 
abatement actions to be implemented by each air source when action alert levels of air pollution 
are reached.  OCE recommended that the District require recordkeeping in the title V permit to 
“insure that the stipulated abatement strategies [of Regulation 4] are implemented during air 
pollution events,” and the District appeared to agree to such a recommendation in its Response to 
Comments. Although the recordkeeping suggested by Petitioners would be helpful, Petitioners 
have not shown that it is required by title V, the SIP, or any federal regulation, and therefore, this 
failure to include it is not a basis for objecting to the permit. 

The Part 70 regulations set the minimum standard for inclusion of monitoring and 
recordkeeping requirements in title V permits. See 40 CFR § 70.6(a)(3). These provisions 
require that each permit contain “periodic monitoring sufficient to yield reliable data from the 
relevant time period that are representative of the source’s compliance with the permit” where 
the applicable requirement does not require periodic testing or instrumental or noninstrumental 
monitoring (which may consist of recordkeeping designed to serve as monitoring). 40 CFR § 
70.6(a)(3)(i)(B). There may be limited cases in which the establishment of a regular program of 
monitoring and/or recordkeeping would not significantly enhance the ability of the permit to 
reasonably assure compliance with the applicable requirement and where the status quo (i.e., no 
monitoring or recordkeeping) could meet the requirements of 40 CFR § 70.6(a)(3). Such is the 
case here. 

Air pollution alert events occur infrequently, and therefore, compliance with Regulation 4 
is a minimal part of the source’s overall compliance with SIP requirements.  More importantly, 
Regulation 4-303 abatement requirements mostly impose a ban on direct burning or incineration 
during air pollution alert events, activities which are unlikely to occur at a gas-fired power plant 
such as the Facility and in any case are easy to monitor by District inspectors. The other 
Regulation 4-303 requirements are mostly voluntary actions to be taken by the sources, such as 
reduction in use of motor vehicles, and therefore do not require compliance monitoring or 
recordkeeping to assure compliance. Since the activities regulated by Regulation 4 are unlikely 
to occur at the Facility, and compliance is easily verified by District inspectors, recordkeeping is 
not necessary to assure compliance with Regulation 4. Therefore, further recordkeeping 
requirements sought by the Petitioners are not required by 40 CFR § 70.6(a)(3). 

The second change sought by the Petitioners is to add language to Condition 36 
clarifying why certain pollutants, such as NOx emissions, are exempt from mass emission 
calculations. On page 3 of the District’s Response to Comments, the District explained that the 
NOx emissions are exempt from the mass emission calculations because they are measured 
directly through CEMS monitoring, whereas the other pollutant emissions subject to the 
calculations do not have equivalent CEMS monitoring. Though this clarification is helpful, it 
does not need to be incorporated into the title V permit itself. Therefore, its non-inclusion in the 
Permit does not provide a basis for an EPA objection to the Permit. To the extent that such 
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clarifying language is important, it should be included in the statement of basis, however. Since 
the District will be drafting a statement of basis for the Los Medanos Permit due to the partial 
granting of the Petition, we recommend that the clarifying language for Condition 36 be included 
in the newly drafted statement of basis. 

Though we hope that permitting authorities would generally fulfill commitments made to 
the public, we find that the Petitioners’ fifth claim does not provide a basis for an objection to the 
Los Medanos Permit for the reasons described above. The mere fact that the District committed 
to make certain changes, yet did not follow through on those commitments, does not provide a 
basis for an objection to a title V permit. Petitioners have provided no other reason why the 
agreed upon changes must be made to the permit beyond the District’s commitments. I 
accordingly deny Petitioners’ request to veto the permit on these grounds. 

IV. CONCLUSION 

For the reasons set forth above and pursuant to Section 505(b)(2) of the Clean Air Act, I 
am granting the Petitioners’ request that the Administrator object to the issuance of the Los 
Medanos Permit with respect to the statement of basis issue and am denying the Petition with 
respect to the other allegations. 

May 24, 2004  _________/S/___________ 
Date Michael O. Leavitt 

Administrator 
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BEFORE THE ADMINISTRATOR
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

In the Matter of Valero Refining Co.
Benicia, California Facility

Petition No. IX-2004-07

ORDER RESPONDING TO
PETITIONER'S REQUEST THAT THE
ADMINISTRATOR OBJECT TO
ISSUANCE OF A STATEbPERATING
PERMIT

Major Facility Review Pennit
Facility No. B2626
Issued by the Bay Area Air Quality
Management District

ORDER DENYING IN PART AND GRANTING IN PART
A PETITION FOR OBJECTION TO PERMIT

On December 7, 2004, the Environmental Protection Agency ("EP A") received a petition
("Petition") from Our Children's Earth Foundation (.'OCE" or "Petitioner") requesting that the
EP A Administrator object to the issuance of a state operating permit from the Bay Area Air
Quality Management District ("BAAQMD" or '.District") to Valero Refining Co. to operate its
petroleum refinery located in Benicia, California (.'Permit"), pursuant to title V of the Clean Air
Act (.'CAA" or ..the Act"), 42 U.S.C. §§ 7661-766If, CAA §§ 501-507, EPA's implementing
regulations in 40 C.F.R. Part 70 (.'Part 70"), and the District's approved Part 70 program. See 66
Fed. Reg. 63503 (Dec. 7,2001).

Petitioner requested EP A object to the Permit on several grounds. In particular,
Petitioner alleged that the Permit failed to properly require compliance with applicable
requirements pertaining to, inter alia, flares, cooling towers, process units, electrostatic
precipitators, and other waste streams and units. Petitioner identified several alleged flaws in the
Permit application and issuance, including a deficient Statement of Basis. Finally, Petitioners
alleged that the permit impermissibly lacked a compliance schedule and failed to include
monitoring for several applicable rcquirements.

EP A has now fully reviewed the Petitioner's allegations pursuant to the standard set forth
in section 505(b)(2) of the Act, which places the burden on the petitioner to "demonstrateD to the
Administrator that the permit is not in compliance" with the applicable requirements of the Act
or the requirements of part 70, see also 40 C.F.R. § 70.8(c)(l), and I hereby respond to them by
this Order. In considering the allegations, EPA reviewed the Permit and related materials and
information provided by the Petitioner in the Petition.' Based on this review, I partially deny and

IOn March 7,2005 EPA received a lengthy (over 250 pages, including appendices), detailed submission
from Valero Refining Company regarding this Petition. Due to the fact that Valero Refining Company made its
submission very shortly before EPA's settlement agreement deadline for responding to the Petition and the size of the



partially grant the Petitioner's request that I object to issuance of the Pern1it for the reasons
described below.

I. STATUTORY AND REGULATORY FRAMEWORK

Section 502( d)( 1) of the Act calls upon each State to develop and submit to EP A an
operating permit program to meet the requirements of title V. In 1995, EP A granted interim
approval to the title V operating permit program submitted by BAAQMD. 60 Fed. Reg. 32606
(June 23, 1995); 40 C.F.R. Part 70, Appendix A. Effective November 30,2001, EPA granted
full approval to BAAQMD's title V operating permit program. 66 Fed. Reg. 63503 (Dec. 7,
200.1. ).

Major stationary sources of air pollution and other sources covered by title V are required
to apply for an operating pennit that includes applicable emission limitations and such other
conditions as are necessary to assure compliance with applicable requirements of the Act. See
CAA §§ 502(a) and 504(a). The title V operating pennit program does not generally impose new
substantive air quality control requirements (which are referred to as "applicable requirements"),
but does require permits to contain monitoring, recordkeeping, reporting, and other compliance
requirements when not adequately required by existing applicable requirements to assure
compliance by sources with existing applicable emission control requirements. 57 Fed. Reg.
32250,32251 (July 21, 1992). One purpose of the title V program is to enable the source, EPA,
permitting authorities, and the public to better understand the applicable requirements to which
the source is subject and whether the source is meeting those requirements. Thus, the title V
operating permits program is a vehicle for ensuring that existing air quality control requirements
are appropriately applied to facility emission units and that compliance with these requirements
is assured.

Under section 505(a) of the Act and 40 C.F.R. § 70.8(a), pennitting authorities are
required to submit all operating penn its proposed pursuant to title V to EPA for review. IfEPA
detennines that a pennit is not in compliance with applicable requirements or the requirements of
40 C.F .R. Part 70, EP A will object to the pennit. If EP A does not object to a pennit on its own
initiative, section 505(b )(2) of the Act and 40 C.F .R. § 70.8( d) provide that any person may
petition the Administrator, within 60 days of the expiration ofEPA's 45-day review period, to
object to the pennit. Section 505(b)(2) of the Act requires the Administrator to issue a peffilit
objection if a petitioner demonstrates that a pennit is not in compliance with the requirements of
the Act, including the requirements of Part 70 and the applicable implementation plan. See, 40
C.F .R. § 70.8( c )(1); New York Public Interest Research Group, Inc. v. Whitman, 321 F .3d 316,
333 n.11 (2d Cir. 2003). Part 70 requires that a petition must be "based only on objections to the

submission, EP A was not able to review the submission itself, nor was it able to provide the Petitioner an opportunity
to respond to the submission. Although the Agency previously has considered submissions from permittees in some
instances where EP A was able to fully review the submission and provide the petitioners with a chance to review and
respond to the submissions, time did not allow for either condition here. Therefore, EP A did not consider Valero
Refining Company's submission when responding to the Petition via this Order.
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peffilit that were raised with reasonable specificity during the public comment period. .., unless
the petitioner demonstrates that it was impracticable to raise such objections within such period,
or unless the grounds for such objection arose after such period." 40 C.F.R. § 70.8(d). A
petition for objection does not stay the effectiveness of the permit or its requirements if the
peffilit was issued after the expiration ofEP A's 45-day review period and before receipt of an
objection. If EP A objects to a peffilit in response to a petition and the peffilit has been issued, the
peffilitting authority or EP A will modify, teffilinate, or revoke and reissue such a peffilit using the
procedures in 40C.F.R. §§ 70.7(g)(4) or (5)(i) and (ii) for reopening a peffilit for cause.

ll;.

PROCEDURAL BACKGROUND

A.

Permitting Chronology

BAAQMD held its first public comment period for the Valero permit, as well as
BAAQMD's other title V refinery permits from June through September 2002.2 BAAQMD held
a public hearing regarding the refinery permits on July 29,2002. From August 5 to September
22,2003, BAAQMD held a second public comment period for the pennits. EPA's 45-day
review ofBAAQMD's initial proposed permits ran concurrently with this second public
comment period, from August 13 to September 26,2003. EPA did not object to any of the
proposed pennits under CAA section505(b)(I). The deadline for submitting CAA section
505(b )(2) petitions was November 25,2003. EP A received petitions regarding the Valero Permit
from Valero Refining Company and from Our Children's Earth Foundation. EPAaiso received
section 505(b )(2) petitions regarding three of BAAQMD' s other refinery pennits.

On December 1, 2003, BAAQMD issued its initial title V pennits for the Bay Area
refineries, including the Valero facility. On December 12, 2003,EP A infonned the District of
EP A's finding that cause existed to reopen the refinery pennits because the District had not
submitted proposed penn its to EP A as required by title V, Part 70 and BAAQMD' s approved
title V program. See Letter horn Deborah Jordan, Director, Air Division, EPARegion 9 to Jack
Broadbent, Air Pollution Control Officer, Bay Area Air Quality Management District, dated
December 12, 2003. EP A's finding was based on the fact that the District had substantially
revised the permits in response to public comments without re-submitting proposed pennits to
EP A for another 45-day review. As a result of the reopening, EP A required BAAQMD to submit
to EP A new proposed pennits allowing EP Aan additional 4S-dayreview period and an
opportunity to object to a pennit if it failed to meet the standards set forth in section SOS(b)(I).

On December 19, 2003, EP A dismissed all of the section 505(b )(2) petitions seeking
objections to the refinery pennits as unripe because of the just-initiated reopening process. See
e.g., Letters from Deborah Jordan, Director, Air Division, EPA Region 9, to John T.Hansen,

2There are a total of five petroleum refineries in the Bay Area: Chevron Products Company's Richmond
refinery, ConocoPhillips Company's San Francisco Refinery in Rodeo, Shell Oil Company's Martinez Refinery,
Tesoro Refmingand Marketing Company's Martinez refinery, and Valero Refining Company's Benicia facility.
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Pillsbury Winthrop, LLP (representing Valero) and to Marcelin E. Keever, Environmental Law
and Justice Clinic, Golden Gate University School of Law (representing Our Children's Earth
Foundation and other groups) dated December 19,2003. EPA also stated that the reopening
process would allow the public an opportunity to submit new section 505(b )(2) petitions after the
reopening was completed. In February 2004, three groups filed challenges in the United States
Court of Appeals for the Ninth Circuit regarding EP A's dismissal of their section 505(b )(2)
petitions. The parties resolved this litigation by a settlement agreement under which EP A agreed
to respond to new petitions (i.e., those submitted after EPA's receipt ofBAAQMD's re-proposed
permits, such as this Petition) from the litigants by March 15,2005. See 69 Fed. Reg. 46536

(Aug. 3, 2004).

BAAQMD submitted a new proposed peffi1it for Valero to EPA on August 26, 2004;
EP A's 45-day review period ended on October 10, 2004. EP A objected to the Valero Pennit
under CAA section 505(b)(I) on one issue: the District's failure to require adequate monitoring,
or a design review, oftheffi1al oxidizers subject to EPA's New Source Perfoffi1ance Standards
and National Emission Standards for Hazardous Air Pollutants.

Timeliness of PetitionB.

The deadline for filing section 505(b )(2) petitions expired on December 9, 2004. EP A
finds that the Petition was submitted on December 7, 2004, which is within the 60-day time
frame established by the Act and Part 70. EP A therefore finds that the Petition is timely.

ISSUES RAISED BY PETITIONERill.

A.

Compliance with Applicable Requirements

Petitioner alleges that EP A must object to the Permit on the basis of alleged deficiencies
Petitioner claims EP A identified in correspondence with the District dated July 28, August 2, and
October 8, 2004. Petitioner alleges that EP A and BAAQMD engaged in a procedure that
allowed issuance of a deficient Permit. Petition at 6-10. EP A disagrees with Petitioner that it
was required to object to the Permit under section 505(b)(1) or that it followed an inappropriate
procedure during its 45-day review period.

As a threshold matter, EPA notes that Petitioner's claims addressed in this section are
limited to a mere paraphrasing of comments EP A provided to the District in the above-referenced
correspondence. Petitioner did not include in the Petition any additional facts or legal analysis to
support its claims that EP A should object to the Permit. Section 505(b )(2) of the Act places the
burden on the petitioner to "demonstrate[] to the Administrator that the permit is not in
compliance" with the applicable requirements of the Act or the requirements of part 70. See also
40 C.F.R. § 70.8(c)(I); NYPIRG, 321 F.3d at 333 n.ll. Furthermore, in reviewing a petition to
object to a title V permit because of an alleged failure of the permitting authority to meet all
procedural requirements in issuing the pennit, EP A considers whether the petitioner has
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demonstrated that the permitting authority's failure resulted in, or may have resulted in, a
deficiency in the content of the permit. See CAA § 505(b)(2); see also 40 C.F.R. § 70.8(c)(I); In
the Matter of Los Medanos Energy Center, at II (May 24,2004) ("Los Medanos"); In the Matter
of Doe Run Company Buick Mill and Mine, Petition No. VII-1999-001, at 24-25 (July 31,2002)
("Doe Run"). Petitioner bears the burden of demonstrating a deficiency in the permit whether the
alleged flaw was first identified by Petitioner or by EPA. See 42 V.S.C. § 7661d(b)(2). Because
this section of the Petition is little more than a summary of EP A's comments on the Permit, with
no additional information or analysis, it does not demonstrate that there is a deficiency in the
Permit.

1. EPA's July 28 and August 2, 2004 Correspondence

Petitioner overstates the legal significance 0 f EP A's correspondence to the District dated
July 28 and August 2, 2004. This correspondence, which took place betWeen EP A and'the
District during tbe permitting process but before BAAQMD submitted the proposed Permit to
EP A for review, was clearly identified as "issues for discussion" and did not have any fonnal or
legal effect. Nonetheless, EPA is addressing the substantive aspects of Petitioner's allegation
regarding the applicability and enforceability of provisions relating to 40 C.F .R. § 60.1 04(a)(I) in
Section ill.G.l.

2. Attachment 2 of EP A's October 8, 2004 Letter

EPA'8 letter to the District dated October 8,2004 contained the Agency's fonnal position
with respect to the proposed Pennit.. See Letter from Deborah Jordan, Director, Air Division,
EPA Region 9 to Jack Broadbent, Air Pollution Control Officer, BAAQMD, dated October 8,
2004 ("EP A October 8, 2004 Letter"). Attachment 2 of the letter requested the District to review
whether the following regulations and requirements were appropriately handled in the Pennit:

.

Applicability of 40 C.F .R. Part 63. Subpart CC to flares
Applicability of Regulation 8-2 to cooling towers
Applicability ofNSPSSubpart QQQ to new process units
Applicability ofNESHAP Subpart FF to benzenewas!e streams according to annual
average water content
Compliance with NESHAP Subpart FF [or benzene waste streams
Parametric monitoring for electrostatic precipitators

.

EPA and the District agreed that this review would be completed by February 15,2005
and that. the District would solicit public comment for any necessary changes by April IS, 2005.
Contrary to Petitioner's allegation, EP A's approach to addressing these uncertainties was
appropriate. The Agency pressed the District to re-analyze these issues and obtained the
District's agreement to follow a schedule to bring these issues to closure. EP A notes again that
the Petition itself provides no additional factual or legal analysis that would resolve these
applicability issues and demonstrate that the Permit is indeed lacking an applicable requirement.

"



Progress in resolving these issues is attributable solely to the mechanism set in place by EP A and
the District.

EPA has received the results ofBAAQMD's review, see, Letter from Jack Broadbent, Air
Pollution Control Officer, BAAQMD, to Deborah Jordan, Director, Air Division, EP A Region 9,
dated February 15,2005 ("BAAQMD Febru~ IS, 2005 Letter"), and is making the following

findings.

Applicability of 40 C.F.R. Part 63, Subpart CC to Flaresa.

This issue is addressed in Section ill.H.

b Cooling Tower Monitoring

This issue is addressed at Section III.G.3.

Applicability ofNSPS Subpart QQQ to New Process Units

Petitioner claims EP A determined that the Statement of Basis failed to discuss the
applicability ofNSPS Subpart QQQ for two new process units at the facility.

In an applicability detennination for Valero's sewer collection system (S-161), the
District made a general reference to two new process units that had been constructed since 1987,
the date after which constructed, modified, or reconstructed sources became subject to New
Source Performance Standard ("NSPS") Subpart QQQ. "The District further indicated that
process wastewater from these units is hard-piped to an enclosed system. However, the District
did not discuss the applicability of Subpart QQQ for these units or the associated piping. As a
result, it was not clear whether applicable requirements were omitted from the proposed Permit.

In response to EPA's request for more information on this matter, the District stated in a
letter dated February 15, 20053 that the process units are each served by separate storm water and
sewer systems. The District has concluded that the storm water system is exempt from Subpart
QQQ pursuant to 40 C.F.R. 60.692-I(d)(I). However, with regard to the sewer system, the
District stated the following:

The second sewer system is the process drain system that contains oily water w~te
streams. This system is "hard-piped" to the slop oil system where the wastewater is
separated and sent to the sour water stripper. From the sour water stripper, the
wastewater [is] sent directly to secondary treatment in the WWTP where it is processed in
the Biox units.

3See Letter from Jack Broadbent, Executive Office/APCO, Bay Area Air Quality Management District to
Deborah Jordan, Director, Air Division, EPA Rcgion 9.
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The District will review the details of the new process drain system and determine the
applicable standards. A preliminary review indicates that, since this system is hard-piped
with no emissions, the new process drain system may have been included in the slop oil
system, specifically S-81 and/or SIO4. If this is the case, Table IV-J33 will be reviewed
and updated, as necessary, to include the requirements of the new process drain system.

The District's response indicates that the Pennit may be deficient because it may lack
applicable requirements. Therefore, EP A is granting Petitioner's request to object to the Permit.
The District must determine what requirements apply to the new process drain system and add
any applicable requirements to the Permit as appropriate.

d.

Management of Non-aqueous Benzene Waste Streams Pursuant to
40 C.F.R. Part 61, Subpart FF

Petitioner claims that EP A identified an incorrect applicability determination regarding
benzene waste streams and NESHAP Subpart FF. Referencing previous EP A comments,
Petitioner notes that the restriction contained in 40 C.F .R. § 61.342( e)( I) was ignored by the
District in the applicability determination it conducted for the facility-

The Statement of Basis for the proposed Peimit included an applicability detennination
for Valero's Sewer Pipeli~e and Process Drains, which stated the following:

Valero complies with FF through 61.342(e)(2)(i), which allows the facility 6
Mgiyr of uncontrolled benzene waste. Thus, facilities are allowed to choose
whether the benzene waste streams are controlled or uncontrolled as long as the
uncontrolled stream quantities total less than 6 Mgiyr...Because the sewer and
process drains are uncontrolled, they are not subject to 61.346, the standards for
individual drain systems.

In its October 8, 2004 letter, EP A raised concerns over this applicability determination
due to the District's failure to discuss the control requirements in 40 C.F.R. § 61.342(e)(I).
Under the chosen compliance option, only wastes that have an average water content of 10% or
greater may go uncontrolled (see 40C.F.R.§ 61.342(e)(2» and it was not clear from the
applicability determination that the emission sources met this requirement. In response to EP A's
request for more information on this matter, the BAAQMD stated in its February 15, 2005 letter,
"In the Revision 2 process, the District will determine which waste streams at the refineries are
non-aqueous benzene waste streams. Section 61.342(e)(l) will be added to the source-specific
tables for any source handling such waste. The District has sent letters to the refineries
requesting the necessary information."

The District's response indicates that the Pennit may be deficient because it may lack an
applicable requirement, specifically Section 61.342(e)(I). Therefore, EPA is granting
Petitioner's request to object to the Permit. The District must reopen the Pennit to add Section
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61.342(e)(1) to the source-specific tables for all sources that handle non-aqueous benzene waste
streams or explain in the Statement of Basis why Section 61.342(e)(1) does not apply.

40 C.F.R. Part 61, Subp3;rt FF -6BQ Compliance Optione.

Referencing EP A's October 8, 2004 letter, Petitioner claims that EP A identified an
incorrect applicability detennination regarding the 6BQ compliance option for benzene waste
streams under 40 C.F .R. § 61.342( e). Petitioner claims that this should have resulted in an
objection by EP A.

The EPA comment referenced by Petitioner is issue #12 in Attachment 2 of the Agency's
October 8, 2004 letter to the BAAQMD. In that portion of its letter, EP A identified incorrect
statements regarding the wastes that are subject to the 6 Mg/yr limit under 40 C.F.R. §
61.342(e)(2)(i). Specifically, the District stated that facilities are allowed to choose whether the
benzene waste streams are controlled or uncontrolled as long as the uncontrolled stream
quantities total less than 6 Mg/yr. In actuality, the 6 Mg/yr limit applies to all aqueous benzene
wastes (both controlled and uncontrolled).

The fundamental issues raised by the EP A October 8, 2004 Letter were 1) whether or not
the refineries are in compliance with the requirements of the benzene waste operations NESHAP,
and 2) the need to remove the incorrect language from the Statement of Basis. The first issue is a
matter of enforcement and does not necessarily reflect a flaw in the Permit. Absent infonnation
indicating that the refinery is actually out of compliance with the NESHAP, there is no basis for
an objection by EP A. The second issue has already been corrected by the District. In response to
EP A's comment, the District revised the Statement of Basis to state that the 6 Mg/yr limit applies
to the benzene quantity in the total aqueous waste stream. See December 16, 2004 Statement of
Basis at 26. Therefore, EPA is denying Petitioner's request to object to the Permit. However, in
responding to this Petition, EP A identified additional incorrect language in the Permit.
Specifically, Table Vll-Refinery states, "Uncontrolled benzene <6 megagrams/year." See Permit
at 476. As discussed above, this is clearly inconsistent with 40 C.F.R. § 61.342(e)(2). In
addition, Table IV -Refinery contains a similar entry that states, "Standards: General;
[Uncontrolled] 61.342(e)(2) Waste shall not contain more than 6.0Mg/yr benzene." See Permit
at 51. As a result, under a separate process7 EPA is reopening the Permit pursuant to its authority
under 40 C.F .R. § 70.7(g) to require that the District fix this incorrect language.

f. Parametric Monitoring for Electrostatic Precipitators

, Petitioner claims EP A found that the Permit contains deficient particulate monitoring for

sources that are abated by electrostatic precipitators (ESPs) and that are subject to limits under
SIP-approved District Regulations 6-310 and 6-311. Petitioner requests that EP A object to the
Permit to require appropriate monitoring.

BAAQMD Regulation 6-310 limits particulate matter emissions to 0.15 grains per dry
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standard cubic foot, and Regulation 6-311 contains a variable limit based on a source's process
weight rate. Because Regulation 6 does not contain monitoring provisions, the District relied on
its periodic monitoring authority to impose monitoring requirements on sources S-5, S-6, and S-
10 to ensure compliance with these standards. See 40 C.F.R. § 70.6(a)(3)(i)(B); BAAQMD Reg.
6-503; BAAQMD Manual of Procedures, Vol. III, Section 4.6. For sources S-5 and S-6, the
Permit requires annual source tests for both emission limits. For S-1 0, the Permit requires an
annual source test to demonstrate compliaf!ce with Regulation 6-310 but no monitoring is
required for Regulation 6-311.

With regard to monitoring for Regulation 6-311 for source 8-10, the Permit is
inconsistent with the Statement of Basis. The final Statement of Basis indicates that Condition
19466, Part 9 should read, "The Permit Holder shall perform an annual source test on Sources
S-5, S-6, S-8, S-IO, S-ll, S-12, S-176, S-232, S-233 and S-237 to demonstrate compliance with
Regulation 6-311 (PM mass emissions rate not to exceed 4.1 OPO.67 Ib/hr)." See December 16,
2004 Statement of Basis at 84. However, Part 9 of Condition 19466 in the Permit states that the
monitoring requirement only applies to S-5 and S,.6. December 16, 2004 Permit at 464. hI
addition, Table VII-B 1 states that monitoring is not required. Therefore, EP A is granting
Petitioner's request to object to the Permit as it pertains to monitoring S-10 for compliance with
Regulation 6-311. The District must reopen the Permit to add monitoring requirements adequate
to assure compliance with the emission limit or explain in the Statement of Basis why it is not
needed.

Regarding the annual source tests for sources S-5, 8-6, and S-10, EP A believes that an
annual testing requirement is inadequate in the absence of additional parametric monitoring
because proper operation and maintenance of the ESPs is necessary in order to achieve
compliance with the emission limits. In the BAAQMD February 15,2005 Letter, the District
stated that it intends to "propose a pennit condition requiring the operator to conduct an initial
compliance demonstration that will establish a correlation between opacity and particulate
emissions." Thus, EP A concludes the Pennit does not meet the Part 70 standard that it contain
periodic monitoring sufficient to yield reliable data from the relevant time period that are
representative of the source's compliance. See 40 C.F.R. § 70.6(a)(3)(i)(B). Therefore, EPAis
granting Petitioner's request to object to the Pennit. At a minimum, the Pennit must contain
monitoring which yields data that are representative of the source's compliance with its pennit
tenns and conditions.

3.

Attachment 3 of EP A's October 8, 2004 Letter

Attachment 3 of EP A's October 8, 2004 Letter memorialized the District's agreement to
address two issues related to the Valero Permit. One issue pertains to applicability
detenninations for support facilities. EPA does not have adequate information demonstrating
that the Valero facility has support facilities, nor has Petitioner provided any such infonnation.
EP A therefore finds no basis to object to the Pennitand denies the Petition as to this issue.
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The second issue pertains to the removal of a permit shield from BAAQMD Regulation
8-2. EP A has reviewed the most recent version of the Permit and determined that the shield was
removed. Therefore, EPA is denying Petitioner's request to object to the permit as this issue is
moot.

B.

Pennit Application

Applicable Requirements

Petitioner alleges that EP A must object to the Permit because it contains umesolved
applicability determinations due to "deficiencies in the application and permit process" as
identified in Attachment 2 to EP A's October 8, 2004 letter to the District.

During EP A's review of the Penriit, BAAQMD asserted that, notWithstanding any alleged
deficiencies in the application and pennit process, the Pennit sufficiently addressed these items
or the requirements were not applicable. EP A requested that the District review some of the
determinations of adequacy and non-applicability that it had already made. EP A believes that
this process has resulted in improved applicability determinations. Petitioners have failed to
demonstrate that such a generalized allegation of "deficiencies in the application and pennit
process"actually resulted in or may have resulted in a flaw in the Pennit. Therefore, EP A denies
the Petition on this basis.

2. Identification of Insignificant Sources

Petitioner contends that the pennit application failed to list insignificant sources, resulting
in a "lack ofinfonnation ...[that] inhibits meaningful public review of the Title V penn it."
Petitioner further contends that, contrary to District pennit regulations, the application failed to
include a list of all emission units, including exempt and insignificant sources and activities, and
failed to include emissions calculations for each significant source or activity. Petitioner lastly
alleges that the application lacked an emissions inventory for sources not in operation during
1993.

Under Part 70, applications may not omit information needed to determine the
applicability of, or to impose, any applicable requirement, or to evaluate a required fee amount.
40 C.F .R. § 70.5( c). Emission calculations in support of the above information are required. 40
C.F.R. § 70.5(c)(3)(viii). An application must also include a list of insignificant activities that
are exempted because ofsize or production rate. 40 C.F.R. § 70.5(c).

District Regulation 2-6-405.4 requires applications for title V pennits to identify and describe
"each pennittedsource at the facility" and "each source or other activity that is exempt from the
requirement to obtain a pennit. .." EPA's Part 70 regulations, which prescribe the minimum
elements for approvable state title V programs, require that applications include ;t1ist of
insignificant sources that are exempted on the basis of size or production rate. 40C.F..R.
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§ 70.5(c). EP A's regulations have no specific requirement for the submission of emission
calculations to demonstrate why an insignificant source was included in the list.

Petitioner makes no claim that the Permit inappropriately exempts insignificant sources
from any applicable requirements or that the Permit omits any applicable requirements.
Similarly, Petitioner makes no claim that the inclusion of emission calculations in the application
would have resulted in a different permit. Because Petitioner failed to demonstrate that the
alleged flaw in the permitting process resulted in, or may have resulted in, a deficiency in the
permit, EP A is denying the Petition on this ground.

EP A also denies Petitioner's claim because Petitioner fails to substantiate its generalized
contention that the Permit is flawed. The Statement of Basis unambiguously explains that
Section ill of the Permit, Generally Applicable Requirements, applies to all sources at the
facility, including insignificant sources:

This section of the pennit lists requirements that generally apply to all sources at a facility
including insignificant sources and portable equipment that may not require a District
pennit [S]tandards that apply to insignificant or unpennitted sources at a facility (e.g.,
refrigeration units that use more than 50 pounds of an ozone-depleting compound), are
placed in this section.

Thus, all insignificant sources subject to applicable requirements are properly covered by the
Pennit.

Petitioner also fails to explain how meaningful public review of the Permit was
"inhibited" by the alleged lack of a list of insignificanfsources from the permit application.4 We
find no permit deficiency otherwise related to missing insignificant source information in the
Permit application.

In addition, Petitioner fails to point to any defect in the Pennit as a consequence of any
missing significant emissions calculations in the pennit application. The Statement of Basis for
Section IV of the Pennit states, "This section of the Pennit lists the applicable requirements that
apply to pennitted or significant sources." Therefore, all significant sources and activities are
properly covered by thc Pcnnit.

With respect to a missing emissions inventory for sources not in operation during 1993,
Petitioner again fails to point to any resultant flaw in the Permit. These sources are appropriately
addressed in the Permit.

For the foregoing reasons, EPA is denYing the Petition on these issues.

4 In another part of the Petition, addressed below, Petitioner argues that the District's delay in providing

requested information violated the District's public participation procedures approved to meet 40 C.F.R. § 70.7.



3 Identification of Non-Compliance

Petitioner argues that the District should have compelled the refinery to identify non-
compliance in the application and provide supplemental information regarding non-compliance
during the application process prior to issuance of the final permit on December 1, 2003. In
support, Petitioner cites the section of its Petition (ill.D.) alleging that the refinery failed to
properly update its compliance certification.

Title V regulations do not require an applicant to supplement its application with
infonnation regarding non-compliance,s unless the applicant has knowledge of an incorrect
application or of information missing from an application. Pursuant to 40 C.F.R. § 70.5(c)(8)(i)
and (iii)(C), a standard application form for a title V pennit must contain, inter alia, a
compliance plan that describes the compliance status of each source with respect to all applicable
requirements and a schedule of compliance for sources that are not in compliance with all
applicable requirements at the time the pennit issues. Section 70.5(b), Duty to supplement or
correct application, provides that any applicant who fails to submit any relevant facts, or who
has submitted incorrect information, in a pennit application, shall, upon becoming aware of such
failure or incorrect submission, promptly submit such supplemental or corrected infonnation. In
addition, Section 70.5(c)(5) requires the application to include "[o]ther specific infonnation that
may be necessary to implement and enforce other applicable requirements ...or to determine the
applicability of such requirements."

Petitioner does not show that the refinery had failed to submit any relevant facts, or had
submitted incorrect information, in its 1996 initial permit application. Consequently, the duty to
supplement or correct the permit application described at 40 C.F .R. § 70.5(b) has not been
triggered in this case.

Moreover, EPA disagrees that the requirement of 40 C.F.R. § 70.5(c)(5) requires the
refinery to update compliance information in this case. The District is apprised of all new
information arising after submittal of the initial application -such as NOVs, episodes and
complaints -that may bear on the implementation, enforcement and/or applicability of applicable
requirements. In fact, the District has an inspector assigned to the plant to assess compliance at
least on a weekly basis. Therefore, it is not necessary to update the application with such
information, as it is already in the possession of the District. Petitioner has failed to demonstrate
that the alleged failure to update compliance information in the application resulted in, or may
have resulted in, a deficiency in the Permit. For the foregoing reasons, EP A denies the Petition
on this issue.

c. Assurance of Compliance with All Applicable Requirements Pursuant to the Act,
Part 70 and BAAQMD Regulations

5 As discussed infra, title V regulations also do not require pern1it applicants to update their compliance

certifications pending permit issuance.
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1 Compliance Schedule

In essence, Petitioner claims that the District's consideration of the facility's compliance
history during the title V permitting process was flawed because the District decided not to
include a compliance schedule in the Permit despite a number of NOVs and other indications, in
Petitioner's view, of compliance problems, and the District did not explain why a compliance
schedule is not necessary. Specifically, Petitioner alleges that EP A must object to the Pennit
because the "District ignored evidence of recurring or ongoing compliance problems at the
facility, instead relying on limited review of outdated records, to conclude that a compliance
schedule is unnecessary." Petition at 11-19. Petitioner further alleges that a compliance schedule
is necessary to address NOVs issued to the plant (including many that are still pending)6, one-
time episodes 7. reported by the plant, recurring violations and episodes at certain emission units,

complaints filed with the District, and the lack of evidence that the violations have been resolved.
The relief sought by Petitioner is for the District to include "a compliance schedule in the Permit,
or explain why one was not necessary." [d. Petitioner additionally charges that, due to the
facility's poor compliance history, additional monitoring, recordkeeping and reporting
requirements are warranted to assure compliance with all applicable requirements. [d.

Section 70.6(c)(3) requires title V pennits to include a schedule of compliance consistent
with Section 70.5( c )(8). Section 70.5( c )(8) prescribes the requirements for compliance schedules
to be submitted as part of a pennit application. For sources that are not in compliance with
applicable requirements at theiime of penn it issuance, compliance schedules must include "a
schedule of remedial measures, including an enforceable sequence of actions with milestones,
leading to compliance." 40 C.F.R. § 70.5(c)(8)(iii)(C). The compliance schedule should
"resemble and be at least as stringent as that contained in any judicial consent decree or
administrative order to which the source is subject." [d.

In detennining whether an objection is warranted for alleged flaws in the procedures
leading up to pennit issuance, such as Petitioner's claims that the District improperly considered
the facility's compliance history, EP A considers whether a Petitioner has demonstrated that the
alleged flaws resulted in, or may have resulted in, a deficiency in the pennit's content. ~ CAA
§ 505(b )(2) (requiring an objection "if the petitioner demonstrates ...that the pennit is not in
compliance with the requirements of this Act "). In Petitioner's view, the deficiency that
resulted here is the lack of a compliance schedule. For the reasons explained below, EP A grants

6BAAQMD Regulation 1 :40 I provides for the issuance ofNOVs: "Violation Notice: A notice of violation
or citation shall be issued by the District for all violations of District regulations and shall be delivered to persons
alleged to be in violation of District regulations. The notice shall identify the nature of the violation, the rule or
regulation violated, and the date or dates on which said violation occurred."

7 According to BAAQMD, "episodes" are "reportable events, but are not necessarily violations." Letter

from Adan Schwartz, Senior Assistant Counsel,BAAQMD to Gerardo Rios,EPA Region IX, dated January 31,
2005.
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the Petition to require the District to address in the Pennit's Statement of Basis the NOYs that
the District has issued to the facility and, in particular, NOYs that have not been resolved
because they may evidence noncompliance at the time of pennit issuance. EP A denies the
Petition as to Petitioner's other compliance schedule issues.

Notices of Violationa.

In connection with its claim that the Pennit is deficient because it lacks a compliance
schedule, Petitioner states that the District issued 85 NOVs to Valero between 2001 and 2004
and 51 NOV s in 2003 and 2004. Petitioner highlights that, as of October 22, 2004, all 51 NOY s
issued in 2003 and 2004 were unresolved and still "pending." Petition at 14-15. To support its
claims, Petitioner attached to the Petition various District compliance reports and summaries,
including a list ofNOVs issued between January 1,2003 and October 1,2004. Thus, Petitioner
essentially claims that the District's consideration of these NOVs during the title V pennitting
process was flawed, because the District did not include a compliance schedule in the Pennit and
did not explain why a compliance schedule is not necessary.

As noted above, EP A's Part 70 regulations require a compliance schedule for "applicable
requirements for sources that are not in compliance with those requirements at the time ofpennit
issuance." 40 C.F.R. §§ 70.6(c)(3), 70.5(c)(8)(iii)(C). Consistent with these requirements, EPA
has stated that a compliance schedule is not necessary if a violation is intermittent, not on-going,
and has been corrected before the permit is issued. See In the Matter of New York Organic
Fertilizer Company, Petition Number 11-2002-12 at 47-49 (May 24,2004). EPA has also stated
that the pennitting authority has discretion not to include in the permit a compliance schedule
where there is a pending enforcement action that is expected to result in a compliance schedule
(i.e., through a consent order or court adjudication) for which the penn it will be eventually
reopened. See In the Matter of Huntley Generating Station, Petition Number 11-2002-01, at 4-5
(July 31,2003); see also In the Matter of Dunkirk Power, LLC, Petition Number 11-2002-02, at 4-
5 (July 31,2003).8

Using the District's own enforcement records, Petitioner has demonstrated that
approximately 50 NOV s were pending before the District at the time it proposed the revised
Pennit. The District's most recent statements, as of January 2005, do not dispute this fact.9 The

8These orders considered whether a compliance schedule was necessary to address (i) opacity violatiol15 for
which the source had included a compliance schedule with its application; and (ii) PSD violations that the source
contested and was litigating in federal district court. As to the uncontested opacity violations, EP A required the
pemtitting authority to reopen the pemtits to either incorporate a compliance schedule or explain that a compliance
schedule was not necessary because the facility was in compliance. As to the contested PSD violations, EPA found
that "[i]t is entirely appropriate for the [state] enforcement process to take its course" and for a compliance schedule
to be included only after the adjudication has been resolved.

9 As stated in a letter from Adan Schwartz, Senior Assistant Counsel, BAAQMD, to Gerardo Rios, Air

Division, U.S. EP A Region 9, dated January 31, 2005, "The District is following up on each NOY to achieve an
appropriate resolution, which will likely entail payment of a civil penalty." EP A provided a copy of this letter to
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permitting record shows that the District issued the initial Permit on December 1,2003 and the
revised Permit on December 16, 2004. According to the District, the facility did not have
noncompliance issues at the time it issued the initial and revised permits. The permitting record
contains the following statements:

July 2003 Statement of Basis,..Compliance Schedule" section: ..The BAAQMD
Compliance and Enforcement Division has conducted a review of compliance over
the past year and has no records of compliance problems at this facility." July 2003
Statement of Basis at 12. .

.

July 2003 Statement of Basis, "Compliance Status" section: "The Compliance and
Enforcement Division has prepared an Annual Compliance Report for 2001. ..The
information contained in the compliance report has been evaluated during the
preparation of the Statement of Basis for the proposed major Facility Review permit.
The main purpose of this evaluation is to identify ongoing or recurring problems that
should be subject to a schedule of compliance. No such problems have been
identified." July 2003 Statement of Basis at 35. This section also noted that the
District issued eight NaVs to the refinery in 2001, but did not discuss any Navs
issued to the refinery in 2002 or the first half of2003. EP A notes that there appear to
have been approximately 36 Navs issued during that time, each of which is
identified as pending in the documentation provided by Petitioner.

December 16,2004 Statement of Basis: "The facility is not currently in violation of
any requirement. Moreover, the District has updated its review of recent violations
and has not found a pattern of violations that would warrant imposition of a
compliance schedule." December 2004 Statement of Basis at 34.

2003 Response to Comments ("RTC") (from Golden Gate University): "The
District's review of recent Nay's failed to reveal any evidence of current ongoing or
recurring noncompliance that would warrant a compliance schedule." 2003 RTC
(GGU) at 1.

EPA tindsthat the District's statements at the time it issued the initial and revised
Pennitsdo not provide a meaningful explanation for the lack of a compliance schedule in the
Pennit Using the District's own enforcement records, Petitioner has demonstrated that there
were approximately 50 unresolved NOVsat the time the revised Permit was issued in December
2004. The District's statements in the permitting record, however, create the impression that no
NOVs were pending at that time. Although the District acknowledges that there have been
"recent violations," the District fails to address the fact that it had issued a significant number of
NOV s to the facility and that many of the issued NOV s were still pending. Moreover, the
District provides only a conclusorystatement that there are no ongoing or recurring problems that

Petitioner on February 23,2005.
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could be addressed with a compliance schedule and offers no explanation for this determination.
The District's statements give no indication that it actually reviewed the circumstances
underlying recently issued NOVs to determine whether a compliance schedule was necessary.
The District's mostly generic statements as to the refinery's compliance status are not adequate to
support the District's decision that no compliance schedule was necessary in light of the NOVs.1O

Because the District failed to include an adequate discussion in the pennitting record
regarding NOVs issued to the refinery, and, in particular, those that were pending at the time the
Pennit was issued, and an explanation as to why a compliance schedule is not required, EP A
finds that Petitioner has demonstrated that the District's consideration of the NOVs during the
title V pennitting process may have resulted in a deficiency in the Pennit. Therefore, EPA is
granting the Petition to require the District to either incorporate a compliance schedule in the
Pennit or to provide a more complete explanation for its decision not to do so.

When the District reopens the Permit, it may consider EP A's previous orders in the
Huntley, Dunkirk, and New York Organic Fertilizer matters to make a reasonable determination
that no compliance schedule is necessary because (i) the facility has returned to compliance; (ii)
the violations were intermittent, did not evidence on-going non-compliance, and the source was
in compliance at the time of permit issuance; or (iii) the District has opted to pursue the matter
through an enforcement mechanism and will reopen the permit upon a consent agreement or
court adjudication of the noncompliance issues. Consistent with previous EPA orders, the
District must also ensure that the permit shield will not serve as a bar or defense to any pending
enforcement action. I I See Huntley and Dunkirk Orders at 5.

b. Episodes

Petitioner also cites the number of"episodes" at the plant in the years 2003 and 2004 as a
basis for requiring a compliance schedule. Episodes are events reported by the refinery of
equipment breakdown, emission excesses, inoperative monitors, pressure relief valve venting, or
other facility failures. Petition at 15, n. 21. According to the District, "[ e ]pisodes are reportable
events, but are not necessarily violations. The District reviews each reported episode. For those
that represent a violation, an NaV is issued." Letter from Adan Schwartz, Senior Assistant
Counsel, BAAQMD to Gerardo Rios, EP A Region IX, dated January 31, 2005. The summary
chart entitled "BAAQMD Episodes" attached to the Petition shows that the District specifically

lOIn contrast, EP A notes that the state pennitting authority in the Huntley and Dunkirk Orders provided a
thorough record as to the existence and circumstances regarding the pending NOVs by describing them in detail in
the pennits and acknowledging the enforcement issues in the public notices for the pennits. Huntley at 6, Dunkirk at
6. In addition, EP A found that the pennits contained "sufficient safeguards" to ensure that the pennit shields would
not preclude appropriate enforcement actions. [d.

II After reviewing the pernlit shield in the Pem1it, EP A finds nothing in it that could serve as a defense to

enforcement of the pending Nays. The District, however, should still independently perfonn this review when it
reopens the Permit.
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records for each episode, under the heading "Status," its determination for each episode: (i) no
action; (ii) NOV issued; (iii) pending; and (iv) void. This document supports the District's
statement that it reviews each episode to see whether it warrants an NaV. Because not every
episode is evidence of noncompliance, the number of episodes is not a compelling basis for
determining whether a compliance schedule is necessary. Moreover, Petitioner did not provide
additional facts, other than the summary chart, to demonstrate that any reported episodes are
violations. EP A therefore finds that Petitioner has not demonstrated that the District's
consideration of the various episodes may have resulted in a deficiency in the Permit, and EP A
denies the Petition as to this issue.

Repeat Violations and Episodes at Particular Unitsc.

Petitioner claims that certain units at the plant are responsible for multiple episodes and
violations, "possibly revealing serious ongoing or recurring compliance issues." Petition at 16.
The Petition then cites, as evidence, the existence of 16 episodes and 8 NaVs for the FCCU
Catalytic Regenerator (S-5), 9 episodes and 4 NaVs for a hot furnace (S-220), 9 episodes and 2
NaV s for the Heat Recovery Steam Generator (S-1 031), and 3 episodes and 2 NaVs fOf the
South Flare (S-18).

A close examination of the BAAQMD Episodes chart relied upon by Petitioner, however,
reveals that the failures identified for these episodes and NaV s are actually quite distinct from
one another, often covering different components and regulatory requirements. This fact makes
sense as emission and process units at refineries tend to be very complex with multiple
components and multiple applicable requirements. When determining whether a compliance
schedule is necessary for ongoing violations at a particular emission unit based on multiple
NaVs issued for that unit, it would be reasonable for a permitting authority to consider whether
the violations pertain to the same component of the emission unit, the cause of the violations is
the same, and the cause has not been remedied through the District's enforcement actions.
Again, Petitioner has failed to demonstrate that the District's consideration of the various repeat
episodes and alleged violations may have resulted in a deficiency in the Permit. EP A therefore
denies the Petition as to this issue.

Complaintsd.

Petitioner contends that the "numerous complaints" received by the District between 2001
and 2004 also lay a basis for the need for a compliance schedule. These complaints were
generally for odor, smoke or other concerns. As with the episodes discussed above, the mere
existence of a complaint does not evidence a regulatory violation. Moreover, where the District
has verified certain complaints, it has issued an NaV to address public nuisance issues. As such,
even though complaints may indicate problems that need additional investigation, they do not
necessarily lay the basis for a compliance schedule. Because Petitioner has not demonstrated that
the complaints received by the pistrict may have resulted in a deficiency in the Permit, EPA
denies the Petition as to this issue.
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Allegation that Problems are not Resolved

e.

Petitioner proposes three "potential solutions to ensure compliance:" (I) the District
should address recurring compliance at specific emission units, namely S-5, S-220 and S-1030,
(2) the District should impose additional maintenance or installation of monitoring equipment, or
new monitoring methods to address the 30 episodes involving inoperative monitors; and (3) the
District should impose additional operational and maintenance requirements to address recurring
problems since the source is not operating in compliance with the NSPS requirement to maintain
and operate the facility in a manner consistent with good air pollution control practice for
minimizing emissions. Petition at 18-19.

In regard to Petitioner's first claim for relief, EP A has already explained that Petitioner
has not demonstrated that the District's consideration of the various 'recurring' violations for
particular emission units may have resulted in a deficient permit or justifies the imposition of a
compliance schedule. In regard to the second claim for relief, the 30 episodes cited by Petitioner
are for different monitors, and spread over a multi-year period. As long as the District seeks
prompt corrective action upon becoming aware of inoperative monitors, EP A does not see this as
a basis for additional maintenance and monitoring requirements for the monitors. Moreover,
EP A could only require additional monitoring requirements to the extent that the underlying SIP
or some other applicable requirement does not already require monitoring. See 40 C.F.R.
§ 70.6(a)(3)(i)(B). Lastly, in response to Petitioner's third claim for relief seeking imposition of
additional operation and maintenance requirements due to an alleged violation of the "good air
pollution control practice" requirements of the NSPS, EPA believes that such an allegation of
noncompliance is too speculative to warrant a compliance schedule without further investigation.
As such, EPA finds that Petitioner has not demonstrated that the District's failure to include any
of the permit requirements Petitioner requests here resulted in, or may have resulted in, a
deficient permit, and EP A denies the Petition on this ground.

2. Non-Compliance Issues Raised by Public Comments

Petitioner claims that since the District failed to resolve New Source Review ("NSR")'2
compliance issues, EPA should object to the issuance of the Pennit and require either a
compliance schedule or an explanation that one is not necessary. Petition at 21. Petitioner
claims to have identified four potential NSR violations at the refinery, as follows: (i) an apparent
substantial rebuild of the fluid catalytic cracking unit ("FCCU") regenerator (S-5) without NSR
review,13 based on infonnation that large, heavy components of the FCCU were recently

12 "NSR" is used in this section to include both the nonattainment area New Source Review pernrit

program and the attainment area Prevention of Significant Dcterioration ("PSD") pernrit program.

13 Petitioner also alleges that S-5 went through a rebuild without imposition of emission

limitations and other requirements of 40 C.F.R. § 63 Subpart UUU. EPA notes that the requirements of Subpart
UUU are included in the Pennit with a future effective date of April II, 2005. Pennit at 80.

18



replaced; (ii) apparent emissions increases at two boiler units (S-3 and S-4) beyond the NSR
significance level for modified sources of NO x, based on the District's emissions inventory
indicating dramatic increases in NOx emissions between 1993 and 2001; and (iii) an apparent
significant increase in SO2 emissions at a coker burner (S-6), based on the District's emissions
inventory indicating a dramatic increase in SO2 emissions in 2001 over the highest emission rate
during 1993 to 2000.14 Petition at 20.

All sources subject to title V must have a permit to operate that assures compliance by the
source with all applicable requirements. See 40 C.F.R. § 70. 1 (b); CAA §§502(a), 504(a). Such
applicable requirements include the requirement to obtain NSR permits that comply with
applicable NSR requirements under the Act, EPA regulations, and state implementation plans.
See generally CAA§§ 110(a)(2)(C), 160-69, 172(c)(5), and 173;40 C..F.R. §§ 51.160-66 and
52.21. NSR requirements include the application of the best available control technology
("BACT") to a new or modified source that results in emissions of a regulated pollutant above
certain legally-specified amounts.15

Based on the infonnation provided by Petitioner, Petitioner has failed to demonstrate that
NSR pennitting and BACT requirements have been triggered at the FCCU catalytic regenerator
S-5, boilers S-3 or S-4, or coke burner S-6. With regard to the FCCU catalytic regenerator,
Petitioner's only evidence in support of its claim is (i) an April 8, 1999, Energy Information
Administration press release that states that the refinery announced the shutdown of its FCCU on
March 19, 1999, and announced the restarting of the FCCU on Aprill, 1999;16 and
(ii) infonnation posted ~t the Web site of Surface Consultants, Inc., stating that "several large,
heavy components on [the FCCU] needed replacement."See Petition, Exhibit A. Petitioner
offers no evidence regarding the nature of these activities, whether the activities constitute a new
or modified source under the NSR rules, or whether refinery emissions were in any way affected

14 Petitioner also takes issue with the District's position that "the [NSR] preconstruction review rules

themselves are not applicable requirements, for purposes of Title V." (Petition, at 21; December 2003 Consolidated
Response to Comments ("CRTC") at 6-7). Applicable requirements are defined in the District's Regulation 2-6-202
as "[a]ir quality requirements with which a facility must comply pursuant to the District's regulations, codes of
California statutory law, and the federal Clean Air Act, including all applicable requirements as defined in 40 C.F .R..
§ 70.2." Applicable requirements are defined in 40 C.F.R. §70.2 to include "any standard or other requirement
provided for in the applicable ffi1Plementation plan approved or promulgated by EPA through rulemaking under title
I of the Act that implements the relevant requirements of the Act " Since the District's NSR rules are part of its

implementation plan, the NSR rules thernselvesare applicable requirements for purposes of title V. Since this point
has little relevance to the matter at hand (i.e., whether in this case the NSR rules apply to a particular new or
modified source at the refinery), EPA views the District's position as obiter dictum.

15 The Act distinguishes between the requirement to apply BACT, which is part of the PSD pennit program

for attainment areas, and the requirement to apply the lowest achievable emission rate ("LAER"), which is part of the
NSR pennit program for nonattainment areas. In this case, however, the District's NSR rules use the term "BACT"
to signify "LAER."

III This press release is available on the Internet at http://WW\v.eia.doe.gov/neic/press/pressI23.html (last

viewed on February I, 2005).
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by these activities.

With regard to the two boilers and the coke burner, Petitioner's only evidence in support
of its claims are apparent "dramatic" increases in each of these unit's emissions inventory.
However, as the District correctly notes:

"...the principal purpose of the inventory is planning; the precision needed for this
purpose is fairly coarse. The inventory emissions are based, in almost all cases,
on assumed emission factors, and reported throughputs. An increase in emissions
from one year to the next as reflected in the inventory may be an indication that
reported throughput has increased, however it does not automatically follow that
the source has been modified. Unless the throughput exceeds permit limits, the
increase usually represents use of previously unused, but authorized, capacity. An
increase in reported throughput amount could be taken as an indication that
further investigation is appropriate to determine whether a modification has
occurred. However, the District would not conclude that a modification has
occurred simply because reported throughput has increased."

December I, 2003 Consolidated Response to Comments ("2003 CRTC"), at 22. Moreover,
Petitioner does not claim to have sufficient evidence to establish that these units are subject to
NSR permitting and the application of BACT. The essence of Petitioner's objection is the need
for the District to "determine whether the sources underwent a physical change or change in the
method of operation that increased emissions, which would trigger NSR." Petition at 20. Not
only is Petitioner unable to establish that these units triggered NSR requirements, Petitioner is
not even alleging that NSR requirements have in fact been triggered. Petitioner is merely
requesting that the District make an NSR applicability determination based on Petitioner's "well-
documented concerns regarding potential non-compliance." Petition at 20 (emphasis added).

During the title V pennitting process, EP A has also been pursuing similar. types of claims
in another forum. As part of its National Petroleum Refinery Initiative, EP A identified four of
the Act's programs where non-compliance appeared widespread among petroleum refiners,
including apparent major modifications to FCCUs and refinery heaters and boilers that resulted
in significant increases in NOx and SO2 emissions without complying with NSR requirements.
However, based on the infonnation provided by Petitioner, EP A is not prepared to conclude at
this time that these units at the Valero refinery are out of compliance with NSR requirements. If
EPA later detennines that these units are in violation ofNSR requirements, EPA may object to or
reopen the title V pennit to incorporate the applicable NSR requirements. 17

Since Petitioner has failed to show that NSR requirements apply to these units, EPA finds

17 EP A notes that with respect to the specific clainlS of NSR violations raised by Petitioner in its comments,

the District "intends to follow up with further investigation." December I, 2003 CRTC, at 22. EPA encourages the
District to do so, especially where, as in this case, the apparent changes in the emissions inventories are substantial.
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that Petitioner has not met its burden of demonstrating a deficiency in the Permit. Therefore, the
Petition is denied on this issue.

3. Intennittenrand Continuous Compliance

Petitioner contends that EP A must object to the Permit because the District has
intetpretedthe Act to require only intennittent rather than continuous compliance. Petition at 21-
22. Petitioner contends that the District has a "fundamentally flawed philosophy." Petitioner
points to a statement made by the District in its Response to Public Comments, dated December
1, 2003, that "[ c ]ompliance by the refineries with all District and federal air regulations will not
be continuous." Petitioner contends that the District "expects only intennittent compliance" and
that the District's belief "that it need only assure 'reasonable intennittent' compliance" means
that it failed to see the need for a compliance plan in the Permit.

EP A disagrees with Petitioner's suggestion that the District's .view of intennittent
compliance has impaired its ability to properly implement the title V program. As stated above,
EP A has not concluded that a compliance plan is necessary to address the instances of non-
compliance at this Facility. Moreover, the Agency disagrees with Petitioner's interpretations of
the District's comments on the issue. For instance, EPA finds nothing in the record stating that
the District's view of the Pennit, as a legal matter, is that it need assure only intennittent
compliance.. Rather, a fairer reading of the District's view is that, realistically, intennittent non-
compliance can be expected. As the District stated:

The District cannot rule out that instances of non-compliance will occur. Indeed at a
refinery, at least occasional events of non-compliance can be. predicted with a high degree
of certainty. ...Compliance by the refineries with all District and federal air regulations
will not be continuous. However, the District believes the compliance record at this
[Shell] and other refineries is well within a Tange to predict reasonable intermittent
compliance. December I, 2003 RTC at 15.

The District's view appears to be based on experience and the practical reality that
complex sources with thousands of emission points which are subject to hundreds of local and
federal requirements will find themselves out of compliance, not necessarily because their
permits are inadequate but because of the limits of technology and other factors. Even a source
with a perfectly-drafted permit -one that requires state of the art monitoring, scrupulous
recordkeeping, and regular reporting to regulatory agencies~ may find itself out of compliance,
not because the permit is deficient, but because of the limitations of technology and other factors.

EP A also believes that, far from sanctioning intermittent compliance, as Petitioner
suggests, see Petition at 22, n. 36, the District appears committed to address it through
enforcement of the Permit, when appropriate: "when non-compliance occurs, the Title V permit
will enhance the ability to detect and enforce against those occurrences." Id. Although the
District may realistically expect instances of non-compliance, it does not necessarily excuse
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them. Non-compliance may still constitute a violation and may be subject to enforcement action.

For the reasons stated above, EP A denies the Petition on this ground

4.

Compliance Certifications

Initial compliance certifications must be made by all sources that apply for a title V
permit at the time of the permit application. See 40 C.F.R. § 70.5(c)(9). The Part 70 regulations
do not require applicants to update their compliance certification pending issuance of the permit.
Petitioner correctly points out that the District's Regulation 2-6-426 requires annual compliance
certifications on "every anniversary of the application date" until the permit is issued. Petitioner
claims that, other than a truncated update in 2003, the plant has failed to provide annual
certifications between the initial permit application submittal in 1996 and issuance of the permit
in December 2004. Petitioner believes ~hat "defects in the compliance certification procedure
have resulted in deficiencies in the Permit." Petition at 24.

In detennining whether an objection is warranted for alleged flaws in the procedures
leading up to pennit issuance, including compliance certifications, EP A considers whether the
petitioner has demonstrated that the alleged flaws resulted in, or may have resulted in, a
deficiency in the pennit's content. See CAA Section 505(b)(2) (objection required "if the
petitioner demonstrates ...that the pennit is not in compliance with the requirements of this Act,
including the requirements of the applicable [SIP]"); 40 C.F.R. § 70.8(c)(1); See also In the
Matter of New York Organic Fertilizer Company, Petition No. II-2002-12 (May 24,2004), at 9.
Petitioner assumes, in making its argument, that the District needs these compliance
certifications to adequately review compliance for the facility. This is not necessarily true.
Sources often certify compliance based upon infonnation that has already been presented to a
pennitting authority or based upon NOVs or other compliance documents received from a
pennitting authority. The requirement for the plant to submit episode and other reports means
that the District should be privy to all of the infonnation available to the source pertaining to
compliance, regardless of whether compliance certifications have been submitted annually.
Finally, the District has a dedicated employee assigned as an inspector to the plant who visits the
plant weekly and sometimes daily. In this particular instance, the compliance certification would
likely not add much to the District's knowledge about the compliance status of the plant. EPA
believes that in this case, Petitioner has failed to demonstrate that the lack of a proper initial
compliance certification, or the alleged failure to properly update that initial compliance
certification, resulted in, or may have resulted in, a deficiency in the penn it.

Stateme;nt of BasisD.

Petitioner alleges that the Statements of Basis for the Permit issued in December 2003
and for the revised Permit, as proposed in August 2004, are inadequate. Specifically, Petitioner
alleges the following deficiencies:
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Neither Statement of Basis contains detailed facility descriptions, including
comprehensi ve process flow information;

.

Neither Statement of Basis contains sufficient infonnation to determine applicability
of "certain requirements to specific sources." Petitioner specifically identifies
exemptions from permitting requirements that BAAQMD allowed for tanks.
Petitioner also references Attachments 2 and 3 to EP A's October 8, 2004 letter as
support for its allegation that the Statements of Basis were deficient because they did
not address applicability of 40 C.F .R. Part 63, Subpart CC to flares and BAAQMD
Regulation 8-2 to hydrogen plant vents.

.

Neither Statement of Basis addresses BAAQMD's compliancedetenninations

The 2003 Statement of Basis was not made available on the District's Web site during
the April 2004 public comment period and does not includeinfonnation about pennit
revisions in March and August 2004

.

The 2004 Statement of Basis does not discuss changes BAAQMD made to the Pennit
between the public comment period in August 2003 and the final version issued in
December 2003, despite the District's request for public comment on such changes.

EPA'sPart 70 regulations require peffilitting authorities, in coIUlection with initiating a
public comment period prior to issuance of a title Vpeffilit, to "provide a statement that sets
forth the legal and factual basis for the draft peffilit conditions." 40 C.F .R. § 70.7(a)(5). EP A's
regulations do not require that a statement of basis contain any specific elements; rather,
permitting authorities have discretion regarding the contents of a statement of basis. EP A has
recommended that statements of basis contain the following elements: (1) a description of the
facility; (2) a discussion of any operational flexibility that will be utilized at the facility; (3 ) the
basis for applying the permit shield; (4) any federal regulatory applicability determinations; and
(5 ) the rationale for the monitoring methods selected. EP A Region V has also recommended the
inclusion of the following: (1) monitoring and operational restrictions requirements; (2)
applicability and exemptions; (3) explanation of any conditions from previously issued pennits
that are not being transferred to the title V permit; (4) streamlining requirements; and (5) certain
othcr factual information as necessary. See, Los Medanos, at 10, n.16.

There is no legal requirement that a permitting authority include information such as a
specific facility description and process flow diagrams in the Statement of Basis, and Petitioner
has not shown how the lack of this information resulted in, or m~y have resulted in, a deficiency
in the Permit. Thus, while a facility description and process flow diagrams might provide useful
information, their absence from the Statement of Basis does not constitute grounds for objecting
to the Permit.

EP A agrees, in part, that Petitioner has demonstrated the Permit is deficient because the
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Statement of Basis does not explain exemptions for certain tanks. This issue is addressed more
specifically in Section ill.H.3.

EPA agrees with Petitioner's allegation that the Statement of Basis should have included
a discussion regarding applicability of 40 C.F .R. Part 63, Subpart CC to flares and BAAQMD
Regulation 8-2 to hydrogen plant vents. Applicability determinations are precisely the type of
information that should be included in a Statement of Basis. This issue is addressed more
specifically in Section m.H.l.

EP A addressed Petitioner'sal.legations relating to the sufficiency of the discussion in the
Statement of Basis on the necessity of a compliance schedule in Section ill.C.

EP A does not agree with Petitioner's allegations that the 2003 Statement of Basis was
deficient because it was not available on the District's Web site during the 2004 public comment
period or because it did not provide information about the 2004 reopening. First, EP A notes that
the 2003 Statement of Basis has been avai1able to the public on its own Web site since the initial
permit was issued in December, 2003.18 In addition, Petitioner has not established a legal basis
to support its claim that this information is a required element for a Statement of Basis.
Petitioner also concedes that the District provided a different Statement of Basis in. connection
with the 2004 reopening. Petitioner does not claim that the Permit is deficient as a result of any
of these alleged issues regardin.g the Statement of Basis, therefore, EP A denies the Petition on
this ground..

EP A does not agree with Petitioner's allegations that the 2004 Statement of Basis was
deficient because it did not discuss any changes made between the draft permit available in
August 2003 and the final Permit issued in December 2003. Petitioner has not established a legal
basis to support its claim that this information is a required element for a Statement of Basis. '

Petitioner has not demonstrated that the Permit is deficient because the District did not provide
this discussion in the 2004 Statement of Basis. Moreover, Petitioner could have obtained much
of this information by reviewing the District's response to comments received during the 2003
public comment period, which was dated December 1, 2003. Therefore,EPA denies the Petition
on this ground.

E.

Pennit Shields

The District rules allow two types of pennit shields. The pennit shield types are defined
as follows: (1) A provision in a title V pennit explaining that specific federally enforceable
regulations and standards do not apply to a source or group of sources, or (2) A provision in a
title V pennit explaining that specific federally enforceable applicable requirements for
monitoring, recordkeeping and/or reporting are subsumed because other applicable requirements

18Title V permits and related documents are available through Region IX's Electronic PemIit Submittal
System at ..emIit/index.htrnl.
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for monitoring, recordkeeping, and reporting in the permit will assure compliance with all
emission limits. The District uses the second type of permit shield for all streamlining of
monitoring, recordkeeping, and reporting requirements in title V permits. The District's
Statement of Basis explains: "Compliance with the applicable requirement contained in the
permit automatically results in compliance with any subsumed (= less stringent) requirement."
See December 2003 Statement of Basis at 27.

40 C.F.R. §§ 60.7(c) and (d)

Petitioner alleges that the pennit shield in Table IX B of the Pennit (p669-670)
improperly subsumes 40 C.F.R. §§ 60.7(c) and (d) under SIP-approved BAAQMD Regulation
1-522.8, and that the Statement of Basis does not sufficiently explain the basis for the shield.
Petition at 28.

BAAQMD Regulation 1-522.8 requires that:

Monitoring data shall be submitted on a monthly basis in a fonnat specified by the
APCO. Reports shall be submitted within 30 days of the close of the month
reported on.

Sections60.7(c) and (d) require very specific reporting requirements that are not required
by BAAQMD Regulation 1-522.8. For instance, § 60.7(c)(I) requires that excess emissions
reports include the ma~itude of excess emissions computed in accordance with § 60.13(h) and
any conversion factors used. Section 60.7(d)(1) requires, that the report form contain, among
other things, the duration of excess emissions due to startup/shutdown, control equipment
problems, .pr~cess problems, other known c~uses, and ullknown causes and tota.i duration of
excess emiSSions.

The Statement of Basis for Valero contains the following justification for the shield:

40 C.F .R. Part, 60 Subpart A CMS reporting requirements are satisfied by
BAAQMD 1-522.8 CEMS reporting requirements. See December 2003 Statement
of Basis at3l.

EP A agrees with Petitioner that the requirements of 40 C.F.R. §§ 60. 7(c) and (d) are not
satisfiedbyBAAQMD Regulation 1-522.8, and that the Statement of Basis does not provide
adequate justification for subsuming §§ 60.7( c) and (d). An adequate justification should address
how the requirements of a subsumed regulation are satisfied by another regulation, not simply
that the requirements are satisfied by another regulation.

For the reasons set forth above, EP A is granting the Petition on these grounds. The
District must reopen the Permit to include the reporting requirements of §§ 60.7(c) and (d) or
adequately explain how they are appropriately subsumed.
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1-72. BAAQMD Regulation

Petitioner also alleges that the District incorrectly attempted to subsume the State-only
requirements ofBAAQMD Regulation 11-7 for valves under the requirements of SIP approved
BAAQMD Regulation 8-18-404, and states that only a federal requirement may be subsumed in
the permit pursuant to BAAQMD Regulation 2-6-233.2. Petition at 29.

Including a permit shield for a subsumed non-federally enforceable regulation has no
regulatory significance from a federal perspective because it is not related to whether the permit
assures compliance with all Clean Air Actrequirements. See 40 C.F.R. 70.2 (defining
"applicable requirement"); 70.1(b) (requiring that title V sources have operating permits that
assure compliance with all applicable requirements). State only requirements are not subject to
the requirements of title V and, therefore, are not evaluated by EP A unless their terms may either
impair the effectiveness of the title V permit or hinder a permitting authority's ability to
implement or enforce the title V permit. In the Matter of Eastman Kodak Company, Petition
No.: ll-2003-02, at 37 (Feb. 18,2005). Therefore, EPA is denying the Petition on this issue.

40 C.F .R. § 60.482- 7(g)3

Petitioner alleges that a permit shield should not be allowed for federal regulation NSPS
Subpart VV, § 60.482- 7(g) based upon its being subsumed by SIP-approved BAAQMD
Regulation 8-18-404 because the NSPS defines monitoring protocols for valves that are
demonstrated to be unsafe to monitor, whereas Regulation 8-18-404 refers to an alternative
inspection scheme for leak-free valves. Petitioner states "Because the BAAQMD regulation does
not address the same issue as 40 C.F .R. § 60.482- 7(g), it cannot subsume the federal
requirement." Petition at 29.

EP A disagrees with Petitioner that the two regulations address different issues. Both
regulations address alternative inspection time lines for valves. Regulation 8-18-404 specifically

states:

Alternative Inspection Schedule: The inspection frequency for valves may change
from quarterly to annually provided all of the conditions in Subsection 404.1 and

404.2 are satisfied.

404.1 The valve has been operated leak free for five consecutive quarters;
404.2 Records are submitted and approval from the APCO is obtained.
404.3 The valve remains leak free. If a leak is discovered, the inspection

frequency will revert back to quarterly.

NSPS Subpart VV requires valves to be monitored monthly except, pursuant to § 60.482-7(g),
any valve that is designated as unsafe to monitor must only be monitored as frequently as
practicable during safe-to-monitor times. In explaining the basis for the shield, the Permit states:
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[60.482- 7(g)] Allows relief from monthly monitoring if designated as
unsafe-to-monitor. BAAQMD Regulation 8-18-404 does not allow this relief.
Penn it at 644.

BAAQMD is correct that the Regulation 8-18-404 is more stringent than 40 C.F .R.
§ 60.482- 7(g). Therefore, EP A is denying the Petition on this issue.

F.

Throughput Limits for Grandfathered Sources

Petitioner alleges that EP A should object to the Pennit to the extent that throughput limits
for grandfathered sources set thresholds below which sources are not required to submit all
infonnation necessary to detennine whether "new or modified construction may have occurred."
Petitioner also alleges that the thresholds are not "legally correct" and therefore are not
reasonably accurate surrogates for a proper NSR baseline detennination. Petitioner also argues
that EP A should object to the Pennit because the existence of the throughput limits, even as
reporting thresholds, may create "an improper presumption of the correctness of the threshold"
and discourage the District from investigating events that do not trigger the threshold or reduce
penalties for NSR violations. Finally, Petitioner also requests that EP A object to the Pennit
because the District's reliance on non-Sn> Regulation 2-1-234.1 "in deriving these throughput
limits" is improper.

The District has established throughput limits on sources that have never gone through
new source review ("grandfathered sources"). The Clean Air Act does not require pennitting
authorities to impose such requirements. Therefore, to understand the purpose of these limits,
EPA is relying on the District's statements characterizing the reasons for, and legal implications
of, these throughput limits. The District's December 2003 CRTC makes the following pointsregarding throughput limits: .

The throughput limits being established for grand fathered sources will be a useful tool
that enhances compliance with NSR. ...Requiring facilities to report when
throughput limits are exceeded should alert the District in a timely way to the
possibility of a modification occurring.

.

The limits now function merely as reporting thresholds rather than as presumptive
NSR triggers.

They do not create a baseline against which future increases might be measured
("NSR baseline"). Instead, they act as a presumptive indicator that the equipment has
undergone an operational change (even in the absence of a physical change), because
the equipment has been operated beyond designed or as-built capacity.

The throughput limits do not establish baselines; furthennore, they do not contravene
NSR requirements. The baseline for a modification is detennined at the time of
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permit review. The proposed limits do not preclude review of a physical modification
for NSR implications.

Throughput limits on grandfathered sources are not federally enforceable.

.

The [pennits] have been modified to clearly distinguish between limits imposed
through NSR and limits imposed on grandfathered sources.

.
December 1,2003 RTC at 31-33.

EPA believes the public comments and the District's responses have done much to
describe and explain, in the public record, the purpose and legal significance of the District's
throughput limits for grandfathered sources. Based on these interactions, EP A has the following
responses to Petitioner's allegations.

First, EP A denies the Petition as to the allegation that the thresholds set levels below
which the facility need not apply for NSR pernlits. As the District states, the thresholds do not
preclude the imposition of federal NSR requirements. EPA does not see that the throughput
limits would shield the source from any requirements to provide a timely and complete
application if a construction project will trigger federal NSR requirements.

Second, the Pennit itself makes clear that the throughput limits are not to be used for the
purpose of establishing an NSR baseline: "Exceedance of this limit does not establish a
presumption that a modification has occurred, nor does compliance with the limit establish a
presumption that a modification has not occurred." Permit at 4. Therefore, EP A finds no basis to
object to the Permit on the ground that the thresholds are not "reasonably accurate surrogates" for
an actual NSR baseline, as they clearly and expressly have no legal significance for that purpose.

Third, while EPA shares Petitioner's interest in compliance with NSR requirements,
Petitioner's concern that the thresholds might discourage reliance on appropriate NSR baselines
to investigate and enforce possible NSR violations is speculative and cannot be the basis of an
objection to the Pernlit.

Fourth, EPA finds that the District's reliance on BAAQMD Regulation 2-1-234.1, which
is not SIP-approved, to impose these limits is appropriate. EP A's review of the Pernlit, however,
found a statement suggesting that the District will rely on this non-SIP approved rule to
detennine whether an NSR modification has occurred. EP A takes this opportunity to remind the
District that its NSR permits must meet the requirements of the federally-applicable SIP. See
CAA 172, 173; 40 C.F .R. § 51. EP A finds no basis, however, to conclude that the Permit is
deficient.

G. Monitoring
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The lack of monitoring raises an issue as to consistency with the requirement that each
permit contain monitoring sufficient to yield reliable data from the relevant time period that are
representative of the source's compliance with the permit where the applicable requirement does
not require periodic monitoring or testing. See 40 C.F.R. § 70.6(a)(3)(i)(B). EPA has
recognized, however,that there may be limited cases in which the establislurient of a regular
program of monitoring or recordkeeping would not significantly enhance the ability of the permit
to assure compliance with an applicable requirement and where the status quo (i.e., no
monitoring or recordkeeping) could meet the requirements of 40 C.F.R. § 70.6(a)(3). See, Los
Medanos, at 16. EP A's consideration of these issues and determinations as to the adequacy of
monitoring follow.

1 40 C.F.R. Part 60, Subpart J (NSPS for Petroleum Refineries)

Petitioner makes the following allegations with regard to the treatment of flares under
NSPS Subpart J: (i) BAAQMD has not made a determination as to the applicability ofNSPS
Subpart J to three of the four flares at Valero; (ii) there is no way to tell whether flares qualify for
the exemption in NSPS Subpart J because there are no requirements in the Permit to ensure that
the flares are operated only in "emergencies;" (iii) the Permit must contain a federally
enforceable reporting requirement to verify that each flaring event would qualify for an
exemption from the H2S limit; (iv) the Permit fails to ensure that all other NSPS Subpart J
requirements are practically enforceable; and (v) federally enforceable monitoring must be
imposed pursuant to 40 C.F.R. §§ 70.6(a)(3)(i)(B) and 70.6(c) and Section 504(c) of the Act to
verify compliance with all applicable requirements of Subpart J. Petition at 33.

The New Source Performance Standard (NSPS) for Petroleum Refineries, 40 C.F.R. Part
60, Subpart J, prohibits the combustion of fuel gas containing H2S in excess of 0.1 0 gr/dscf at
any flare built or modified after June II, 1973. This prohibition is codified in 40 C.F.R.
§ 60.104(a)(I). Additionally, 40 C.F..R. §§ 60.105(a)(3-4) requires the use of continuous
monitors for flares subject to § 60.104(a)(I). However, the combustion of gases released asa
result of emergency malfunctions, process upsets, and relief valve leakage is exempt from the
H2S limit. The draft refinery permits proposed by BAAQMD in February 2004 applied a blanket
exemption from the H2S standard and associated monitoring for about half of the Bay Area
refinery flares on the basis that the flares are "not designed" to combust routine releases. The
statements of basis for the refinerypennits state, however, that at least some of these flares are
"physically capable" of combusting routine releases. To help assure that this subset of flares
would not trigger the H2S standard, BAAQMD included a condition in the pemlitsprohibiting
the combustion of routine releases at these flares.

Following EP A comments submitted toBAAQMD in April of 2004; BAAQMD revised
its approach to the NSPS Subpart J exemption. The permits proposed to EP A in August of 2004
indicate that all flares that are affected units under 60.100 are subject to the H2S standard, except
when they are used to combust process upset gases, and gases released to the flares as a result of
relief valve leakages or other malfunctions. However, the permits were not revised to include the
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continuous monitors required under §§ 60.105(a)(3) and (4) on the basis that the flares will
always be used to combust non-routine releases and thus will never actually trigger the H2S
standard or the requirement to install monitors.

With respect to Petitioner's first allegation, BAAQMD has clearly considered
applicability ofNSPS Subpart J to flares, and has indicated that NSPS Subpart J applies to one,
S-19. Page 16 of the December 2004 Statement of.Basis states:

The Benicia Refinery has three separate flare header systems: 1) the main flare gas
recovery header with flares S-18 and S-19, 2) the acid gas flare header with flare S-16,
and 3) the butane flare header with flare S-17. Flares S-16 and S-18 were p laced in
service during the original refinery startup in 1968. Flare S-17 was placed in service with
the butane tank TK -1726 in 1972. Flare S-19 was added to the main gas recovery header
in 1974 to ensure adequate relief capacity for the refinery. S-19 is subject to NSPS
Subpart J, because it was a fuel gas combustion device instaI.led after June 11, 1973, the
effective date of 60.1 OO(b).

The table on page 18 of the Statement of Basis also directly states that flares S-16, S-17,
and S-18 are not subject to NSPS Subpart J. While the Permit would be clearer ifBAAQMD
included a statement that the flares have not been modified so as to trigger the requirements of
NSPS Subpart J, such a statement is not required by title V. Therefore, EPA is denying the
Petition on this issue.

However, EP A agrees with Petitioner that the Permit is flawed with respect to issues (ii)
and (iii) above. First, the continuous monitoring of§§ 60.105(a)(3) and (4) is not included in the
Permit because, BAAQMDclaims, flare S-19is never used in a manner that would trigger the
H2S standard and the requirement to install a continuous monitor. While the Permit does contain
District-enforceable only monitoring to show compliance with a federally enforceable condition
prohibiting the combustion of routinely-released gases in a flare (20806, #7), there is currently no
federally enforceable monitoring requirement in the Permit to demonstrate compliance with this
condition or with NSPS Subpart J, both federally enforceable applicable requirements. Because
NSPS Subpart J is an applicable requirement, the Permit must contain periodic monitoring
pursuant to 40 C.F.R. § 70.6(a)(3)(i)(B) and BAAQMD Reg. 6-503 (BAAQMD Manual of
'Procedures, Vol. ill, Section 4.6) to show compliance with the regulation.

Therefore, EPA is granting the Petition on the basis that the Pennitdoes not assure
compliance with NSPSSubpart J, or with federally enforceablepennit condition 20806, #7.
BAAQMD must reopen the Pennit to either include the monitoring under sections 60.105(a)(3)
or (4), Of, fOf example, to include adequate federally enforceab1e monitoring to show compliance
with condition 20806, #7..

With respect to issues (iv) and (v), it is unclear what other requirements Petitioner is
referring to, or what monitoring Petitioner is requesting. For these reasons, EP A is denying the

30



Petition on these grounds.

2 Flare Opacity Monitoring

Petitioner notes that flares are subject to SIP-approved BAAQMD Regulation 6-301,
which prohibits visible emissions from exceeding defined opacity limits for a period or periods
aggregating more than three minutes in any hour. Petitioner alleges that the opacity limit set
forth in Regulation 6-301 is not practically enforceable during short-duration flaring events
because no monitoring is required for flaring events that last less than fifteen minutes and only
limited monitoring is required for events lasting less than thirty minutes. Petitioner alleges that
repeated violations ofBAAQMD Regulation 6-301 due to short-term flaring could be an ongoing
problem that evades detection.

The opacity limit in Regulation 6-30r does not contain periodic monitoring. Because the
underlying applicable requirement imposes no monitoring of a periodic nature, the Permit must
contain "periodic monitoring sufficient to yield reliable data from the relevant time period that
are representative of the source's compliance with the permit. ..." 40 C.F.R. § 70.6(a)(3)(i)(B).
Thus, the issue before EP A is whether the monitoring imposed in the Pennit will result in
reliable and representative data from the relevant time period such that compliance with the
Permit can be determined.

In this case, the District has imposed certain monitoring conditions to detennine
compliance with the opacity standard during flaring events. The Pennit defines a "flaring event"
as a flow rate of vent gas flared in any consecutive 15 minute period that continuously exceeds
330 standard cubic feet per minute (scfrn). Within 15 minutes of detecting a flaring event, the
facility must conduct a visible emissions check. The visible emissions check may be done by
video monitoring. If the operator can detennine there are no visible emissions using video
monitoring, no furthe(monitoring is required until another 30 minutes has expired. lithe
operator cannot detennine there are no visible emissions using video monitoring, the facility
must conduct either an EP A Reference Method 9 test or survey the flare according to specified
criteria. If the operator conducts Method 9 testing, the facility must monitor the flare for at least
3 minutes, or until there are no visible emissions. If the operator conducts the non-Method 9
survey, the facility must cease operation of the flare if visible emissions continue for three
consecuti ve minutes.

Although EP A agrees with Petitioner that the Pennit does not require monitoring during
short-duration flaring events, EPA does not believe Petitioner has demonstrated that the periodic
monitoring is inadequate. For instance, Petitioner has not shown that short-duration flaring
events are likely to be in violation of the opacity standard, nor has Petitioner made a showing that
short-duration flaring events occur frequently or at all.. Thus, Petitioner has not demonstrated
that the periodic monitoring in the Pennit is insufficient to detect violations of the opacity
standard.
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Additionally, in June 1999, a workgroup comprised of EPA, CAPCOA and CARB staff
completed a set of periodic monitoring recommendations for generally applicable SIP
requirements such as Regulation 6-301. The workgroup's relevant recommendation for refinery
flares was a visible emissions check ''as soon as an intentional or unintentional release of vent
gas to a gas flare but no later than one hour from the flaring event." See CAPCONCARB/EP A
Region IX Periodic Monitoring Memo, June 24, 1999, at 2. In comparison, the periodic
monitoring contained in the Permit would appear to be both less stringent, by not requiring
monitoring for up to thirty minutes of a release of gas to a flare, and more stringent, by requiring
monitoring within 30 minutes rather than one hour. Therefore, EPA encourages the District to
amend the Permit to require monitoring upon the release to the flare, rather than delaying
monitoring as currently set forth in the Permit.

Finally, EP A notes that the Pennit does not prevent the use of credible evidence to
demonstrate violations of penn it tenus and conditions. Even if the Pennit does not require
visible emissions checks for short-duration flaring events, EP A, the District, and the public may
use any credible evidence to bring an enforcement case against the source. 62 Fed. Reg. 8314
(Feb. 24, 1997).

For the reasons cited above, EP A is denying the Petition on this issue.

3 Cooling Tower Monitoring

Petitioner claims that the Permit lacks monitoring conditions adequate to assure that the
cooling tower complies with SIP-approved District Regulations 8-2 and 6. Petitioner further
alleges that the District's decisions to not require monitoring for the cooling towers is flawed due
to its use of AP-42 emission factors, which may not be representative of the actual cooling tower
emISSIons.

Regulation 8-2a.

District Regulation 8-2-301 prohibits miscellaneous operations from discharging into the
atmosphere any emission that contains 15 lb per day and a concentration of more than 300 ppm
total carbon. Although the underlying applicable requirement does not contain periodic
monitoring requirements, the District declined to impose monitoring on sourcc S-29 to assure
compliance with the emission limit.19

The December 1, 2003 Statement of Basis sets forth the grounds for the District's
decision that monitoring is not necessary to assure compliance with this applicable requirement.
First, the District stated that its monitoring decisions were made by balancing a variety of factors
including 1) the likelihood of a violation given the characteristics of normal operation, 2) the
degree of variability in the operation and in the control device, if there is one, 3) the potential

19See Pennit, Table VII -C5 Cooling Tower, pp. 541
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severity of impact of an undetected violation, 4) the technical feasibility and probative value of.
indicator monitoring, 5) the economic feasibi.lity of indicator monitoring, and 6) whether there is
some other factor, such as a different regulatory restriction applicable to the same operation, that
also provides some assurance of compliance with the limit in question. fu addition, the bistrict
provided calculations that purported to quantify the emissions from the facilitys cooling tower.
The calculations relied upon water circulation and exhaust airflow rates supplied by the refinery
in addition to two AP-42 emission factors. The District found that the calculated emissions were
much lower than the regulatory limit and concluded that monitoring was not necessary.
Although it is true that the results suggest there may be a large margin of compliance, the nature
of the emissions and the unreliability of the data used in the calculations renders them inadequate
to support a decision that no monitoring is needed over the entire life of the permit.

An AP-42 emission factor is a value that roughly correlates the quantity of a pollutant
released to the atmosphere with an activity associated with the release of that pollutant. The use
of these emission factors may be appropriate in some permitting applications, such as
establishing operating permit fees. However,EPA has stated that AP~42 factors do not yield
accurate emissions estimates for individual sources. See In the Matter of Cargill, Inc., Petition
1V-2003-7 (Amended Order) at 7, n3 (Oct. 19, 2004); Inre: Peabody Western Coal Co., CAA
Appeal No. 04-01, at 22-26 (EAB Feb. 18, 2005). Because emission factors essentially represent
an average of a range of facilities and emission rates, they are not necessarily indicative of the
emissions from a given source at all times; with a few exceptions, use of these factors to develop
source-specific permit limits or to determine compliance with permit requirements is generally
not recommended. The District's reliance on the emission factors in making its monitoring
decision is therefore problematic.

Atmospheric emissions from the cooling towers include fugitive VOCsand gases that are
stripped from the cooling water as the air and water come into contact. In an attempt to develop
a conservative estimate of the emissions, the District used the emission factor for "uncontrolled
sources." For these sources,AP-42 Table 5.1.2 estimates the release of6lb ofVOCs per million
gallons of circulated water. This emission factor carries a "D" rating, which means that it was
developed from a small number of facilities, and there may be reason to suspect that the facilities
do not represent a random or representative sample of the industry. In addition, this rating means
that there maybe evidence of variability within the source population. In this case the variability
stems from the fact that 1) contaminants enter the cooling water system from leaks in heat
exchangers and condensers, which are not predictable, and 2) the effectiveness of cooling tower
controls is itself highly variable, depending on refinery configuration and existing maintenance
p.ractices.2O It is this variability that renders the emission factor incapable of assuring continued
compliance with the applicable standard over the lifetime of the permit.. For all practical
purposes, a single emission factor that was developed to represent long-term average emissions
can not forecast the occurrence and size of leaks in a collection of heat exchangers and is
therefore not predictive of compliance at any specific time.

20AP42, Fifth Edition, Volume I, ChapterS
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EPA has previously stated that annual reporting of NO x emissions using an equation that
uses cun-ent production infonnation, along with emission factors based on prior source tests, was
insufficient to assure compliance with an emission unit's annual NOx standard. Even when
presented with CEMs data which showed that actual NOx emissions for each of five years were
consistently well below the standard, EP A found that a large margin of compliance alone was
insufficient to demonstrate that the NOx emissions would not change over the life of the pennit.
See In the Matter of Fort James Camas Mill, Petition No. X-1999-1, at 17-18, (December 22,

2000).

Consistent with its findings in regard to the Fort James Camas Mill permit, EP A finds in
this instance that the District failed to demonstrate that a one-time calculation is representative of
ongoing compliance with the applicable requirement, especially considering the unpredictable
nature of the emissions and the unreliability of the data used in the calculations. Therefore,
under the authority of 40 C.F.R. § 70.6(a)(3)(i)(B), EPA is granting Petitioner's~request to object
to the Permit as the request pertains to cooling tower monitoring for District Regulation 8-2-301.

As an alternative to meeting the emission limitation cited in Section 8-2-301, facilities
may operate in accordance with an exemption under Section 8-2-114, which states, "emissions
from cooling towers...are exempt from this Rule, provided best modem practices are used." As a
result, in lieu of adding periodic monitoring requirements adequate to assure compliance with the
emission limit in Section 8-2-301, the District may require the Statement of Basis to include an
applicability detennination with respect to Section 8-2-114 and revise the Pemlit to reflect the
use of best modern practices.

b. Regulation 6

BAAQMD SIP-approved Regulation 6 contains four particulate matter emissions
standards for which Petitioner objects to the absence of monitoring. The District's decision for
each standard is discussed separately below.

Regulation 6-310(1)

BAAQMD Regulation 6-310 limits the emissions from the cooling tower to 0.15 grains
per dry standard cubic foot. Appendix G of the December 1, 2003 Statement of Basis sets forth
the grounds for the District's decision that monitoring is not necessary to assure compliance with
this requirement. Specifically, Appendix G provides calculations for the particulate matter
emissions from the cooling tower and compares the expected emission rate to the regulatory
limit. In calculating the emissions, the District used the PM-I0 emission factor ofO.0191b per
1000 gal circulating water from Table 13.4-1 of AP-42. The calculations show that the
emissions are expected to be approximately 180 times lower than the emission limit. As a result,
the District concluded that periodic monitoring is not necessary to assure compliance with the
standard.
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Petitioner alleges that these calculations do not adequately justify the District's decision
because the AP~42 emission factor used carries an E rating, which means that it is of poor
quality. As a result, Petitioner claims it is unlikely that the calculated emissions based on this
factor are representative of the actual cooling tower emissions.

Petitioner is correct that the emission factor used by the District has an E rating.
However, EP A disagrees that this rating alone is sufficient to conclude that the emission factor is
not representative of the emissions from the cooling towers at the refinery. PM-I0 emissions
from cooling towers are generated when drift droplets evaporate and leave fine particulate matter
formed by crystallization of dissolved solids. Particulate matter emission estimates can be .
obtained by multiplying the total liquid drift factor by the total dissolved solids (TDS) fraction in
the circulating water. The AP-42 emission factor used by the District is based on a drift rate of
0.02% of the circulating water flow and aTDS content of approximately 12,000 ppm. With
regard to both parameters, the District indicated in the December 1,2003 Statement of Basis that
the emission factor yielded a higher estimate of the emissions than the actual drift and TDS data
that was supplied by the refineries. Therefore, EP A believes that the District's reliance on this
emission factor does not demonstrate a deficiency in the Permit!!

EP A notes that the emission factor's poor rating is due in part to the variability associated
with cooling tower drift and TDS data. As discussed in the Statement of Basis, the degree to
which the emissions may vary was taken into account when considering the ability of the
emission factor to demonstrate compliance with the emission limit. With respect to the drift,
EP A believes that the emission factor is conservatively high compared to the 0.0005% drift rate
that cooling towers are capable of achieving. Where TDS are concerned, AP-42.indicatesthat
the dissolved solids content may range from 380 ppmto91,00Oppm. While the emission factor
represents a TDS concentration at the .tower end of this spectrum, increases in the TDS content
do not significantly increase the grain loading due to the large exhaust air flow rates exiting the
cooling towers. Even assuming that the TDS concentration reached 91,000 ppm, the calculated
emissions are still approximately 22 times lower than the regulatory limit!2

The District has provided sufficient evidence to demonstrate that the emissions will not
vary by a degree that would cause an exceedance of the standard. Given the representative air
flow and water circulation rates supplied by the refinery, compliance with the applicable
requirement is expected under conditions (i.e., maximum TDS content) that represent a
reasonable upper bound of the emissions. Therefore, EP A is denying Petitioner's requestto
object to the Permit as it pertains to periodic monitoring for Regulation 6-310.

21Although EPA stated above in the discussion for Regulation 8-2 that AP-42 emission factors are generally
not recommended for use in detem1ining compliance with emission limits, there are exceptions. Data supplied by the
refineries indicates that the AP-42 emission factor for PM-I 0 conservatively estimates the actual cooling tower
emissions; as discussed further below, compliance with the limit is expected under conditions that represent a
reasonable upper bound on the emissions.

22Again, this is assuming a drift rate of 0.02%.
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(2) Regulation 6-31

BAAQMD Regulation 6-311 states that no person shall discharge particulate matter into
the atmosphere at a rate in excess of that specified in Table 1 of the Rule for the corresponding
process weight rate. Assuming the process weight rate for the cooling tower remains at or above
the maximum level specified in Table 1, the rule establishes a maximum emission rate of 40
lb/hr. Unlike for Regulation 6-310, the District provided no justification for its decision to not
require monitoring to assure compliance with this limit.

Using the PM-1 0 emission factor cited by the District in its calculations for Regulation 6-
310, EPA estimates the emissions from 8-29 to be in excess of 40 Ib/hr. While the District stated
that the emission factor represents a more conservative estimate of the emissions than the actual
data provided by the refineries, it did not say how conservative the factor is. As a result, the
District's monitoring decision is unsupported by the record and EPA finds that the Permit fails to
meet the Part 70 standard that it contain periodic monitoring sufficient to yield reliable data that
are representative of the source's compliance with its terms. See 40 C.F.R. § 70.6(a)(3)(i)(B).
Therefore, EPA is granting Petitioner's request to object to the Permit. The Permit must include
periodic monitoring adequate to assure compliance with BAAQMD Regulation 6-311. See 40
C.F.R. § 70.6(a)(3)(i)(B).

(3) Regulation 6-305

BAAQMD Regulation 6-305 states that, "a person shall not emit particles from any
operation in sufficient number to cause annoyance to any other person.. .This Section 6-305 shall
only apply if such particles fall on real property other than that of the person responsible for the
emission." Nuisance requirements such as this may be enforced by EPA and the District at any
time and there is no practical monitoring program that would enhance the ability of the pemlit to
assure compliance with the applicable requirement. Therefore, EP A is denying Petitioner's
request to object to the Permit as it pertains to monitoring for BAAQMD Regulation 6-305.

(4) Regulation 6-301

BAAQMD Regulation 6-301 states that a person shall not emit from any source for a
period or periods aggregating more than three minutes in any hour, a visible emission which is as
dark or darker than No.1 on the Ringelmann Chart. While the Statement of Basis does not
contain a justification for the District's decision that monitoring is not required for this standard,
the District stated the following in response to public comments: "The District has prepared an
analysis based on the AP-42 factors for particulate, which are very conservative, and has indeed
determined that 'it is virtually impossible for cooling towers to exceed visible or grain loading
limitations.' The calculations show that the particulate grain loading is a hundredth or less than
the 0.15 gr/dscf standard due to the large airflows. When the grain loading is so low, visible
emissions are not expected." 2003 CRTC at 59. EPA finds the District's assessment of the
visible emissions to be reasonable and that Petitioner has not demonstrated otherwise. Therefore,
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EPA is den~ng Petitioner's request to object to the Pennit as it pertains to monitoring for
BAAQMD Regulation 6-301.

4. Monitoring of Pressure Relief Valves

Petitioner alleges that the Pennit must include additional monitoring to assure that all
pressure relief valves at the facility are in compliance with the requirements of SIP-approved
District Regulation 8-28 (Episodic Releases from Pressure Relief Valves). Petition at 36.

Regulation 8-28 requires that within 120 days of the first "release event" at a facility, the
facility shall equip each pressure relief device of that source with a tamperproof tell-tale indicator
that will show that a release has occurred since the last inspection. Regulation 8-28 also requires
that a release event from a pressure relief device be reported to the APCO on the next working
day following the venting. Petitioner states that neither the regulation nor the Permit includes
any monitoring requirements to ensure that the first release event of a relief valve would ever be
recorded, and that available tell-tale indicators or another objective monitoring method should be
required for all pressure relief valves at the refinery, regardless of a valve's release event status.

First, EP A believes that the requirement that a facility report all release events to the
District is adequate to ensure that the first release event would be recorded. EP A also notes that
the refinery is subject to the title V requirement to certify compliance with all applicable
requirements, including Regulation 8-28. See 40C.F.R. § 70.6(c)(5). Thus, EPA does not have
a basis to determine that the reporting requirement would not assure compliance with the
applicable requirement at issue.

For the reasons stated above, EPAis denying the Petition on this issue.

5. Additional Monitoring Problems Identified by Petitioner

Petitioner claims that several sources with federally enforceable limits under BAAQMD
Regulation 6 do not have monitoring adequate to assure compliance. The sources and limits at
issue are discussed separately below.

Sulfur Storage Pit (S-157)/ BAAQMD Regulations 6-301 and 6-
310

BAAQMD Regulation 6 contains two particulate matter emissions standards for which
Petitioner objects to the absence of monitoring. Specifically, BAAQMD Regulation 6-301 limits
visible emissions to Jess than Ringelmann No.1 and Regulation 6-310 limits the emissions to
0.15 gr. per dscf. Although Regulation 6 does not contain periodic monitoring requirements for
eithero[the standards, the District declined to impose monitoring on this source.

The December 1,2003 Statement of Basis provides the District's justification for not
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requiring monitoring. Specifically, the District stated, "Source is capable of exceeding visible
emissions or grain loading standard only during process upset. Under such circumstances, other
indicators will alert the operator that something is wrong." See December 1,2003 Statement of
Basis, n. 4, at 23. If the source is not capable of exceeding the emission standards at times other
than process upsets, it is reasonable that the District would not require regularly scheduled
monitoring during normal operations. However, if, as stated by the District, S-157 is capable of
exceeding the emission standards during process upsets, monitoring during those periods may be
necessary. While the District stated that indicators would alert the operator that something is
wrong in the event of a process upset, the District failed to demonstrate how the indicators or the
operator's response would assure compliance with the applicable limits.

EPA finds in this case that the District's decision to not require monitoring is not
adequately supported by the record. Therefore, EP A is granting Petitioner's request to object to
the Permit as it pertains to monitoring for S-157. The District must re-open the Permit to include
periodic monitoring that yields reliable data that are representative of the source's compliance
with the permit or further explain in the Statement of Basis why monitoring is not needed.

b. Lime Slurry Tanks (S-174 and S-175) / BAAQMD Regulations 6.
301,6-310, and 6-311

BAAQMD Regulation 6 contains three standards for which Petitioner objects to the
absence of monitoring. Regulation 6-311 sets a variable emission limit depending on the process
weight rate and the requirements of6-301 and 6-310 are described above. Regulation 6 does not
contain periodic monitoring requirements for any of the standards and the District did not impose
monitoring on these sources.

As in the previous case for source S-157, the Statement of Basis states that the District
did not require monitoring to assure compliance with Regulations 6-301 and 6-310 because the
"source is capable of exceeding visible emissions or grain loading standard only during process
upset. Under such circumstances, other indicators will alert the operator that something is
wrong." See December 1,2003 Statement of Basis, n. 4, at 23. The Statement of Basis is silent
on the District's monitoring decision for Regulation 6-311. Therefore, for the reasons stated
above, EPA is granting Petitioner's request to object to the Permit as it pertains to monitoring for
sources S-174 and S-175 to assure compliance with Regulations 6-301, 6-310, and 6-311. The
District must reopen the Permit to include periodic monitoring or further explain in the Statement
of Basis why monitoring is not needed.

Diesel Backup Generators (S-240, S-241, and S-242) / BAAQMD
Regulations 6-303.1 and 6-310

c

BAAQMD Regulation 6 contains two particulate 'matter emissions standards for which
Petitioner objects to the absence of monitoring. The requirement of Regulation 6-310 is
described above and Regulation 6-303.1 limits visible emissions to Ringelmann No.2.
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Regulation 6 does not contain periodic monitoring requirements for any of the standards and the
District did not impose monitoring on these sources.

As a preliminary matter, EP A notes that opacity monitoring is generally not necessary for
California sources firing on diesel fuel, based on the consideration that sources in California
usually combust low-sulfur fuel!3 Therefore, EP A is denying Petitioner's request to object to the
Pennit as it pertains to monitoring for Regulation 6-303.1.

With regard to Regulation 6-310, the December I, 2003 Statement of Basis sets forth the
basis for the District's decision that monitoring is not necessary. Specifically, the District states,
"No monitoring [is] required because this source will be used for emergencies and reliability
testing only," While it is true that Condition 18748 states these engines may only be operated to
mitigate emergency conditions or for reliability-related activities (not to exceed 100 hours per
year per engine), this condition is not federally enforceable. Absent federally enforceable
restrictions on the hours of operation, the District's decision not to require monitoring is not
adequately supported, Therefore, EPA is granting Petitioner's request to object to thePennit as
it pertains to Regulation 6-310, The District must reopen the Pemlit to add periodic monitoring
to assure compliance with the applicable requirement or further explain in the statement of basis
why it is not necessary,

d.

FCCUCatalyst Regenerator (S-5) and Fluid Coker (S-6)/
BAAQMD Regulation 6-305

BAAQMD Regulation 6 contains one particulate matter emission standard for which
Petitioner objects to the absence of monitoring. Regulation 6 does not contain periodic
monitoring requirements for any of the standards and the District did not impose monitoring on
these sources.

BAAQMD Regulation 6-305 states that, "a person shall not emit particles from any
operation in sufficient number to cause annoyance to any other person... This Section 6-305 shall
only apply if such particles fall on real property other than that of the person responsible for the
emission." Petitioner has failed to establish that there is any practical monitoring program that
would enhance the ability of the permit to assure compliance with the applicable requirement.
Therefore, EP A is denyingPetitioner'~ request to object to the Permit as it pertains to monitoring
for BAAQMD Regulation 6-305.

Coke Transport, Catalyst Unloading, Carbon Black Storage, and
Lime Silo {S-8, S-10, S-II, and S-12) IBAAQMD Regulation 6-
311.

eo

23Per CAPCOAICARB/EPA Region IX agreement See Approval of Title V Periodic Monitoring
Recommendations, June 24, 1999.
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BAAQMD Regulation 6 contains one particulate matter emission standard for which
Petitioner objects to the absence of monitoring. Specifically, BAAQMD Regulation 6-311 sets a
variable emission limit depending on the process weight rate. Regulation 6 does not contain
periodic monitoring requirements for any of the standards and the District did not impose
monitoring on these sources.

For all four emission sources, the Pennit requires monitoring with respect to Regulations
6-301 and 6-310 but not 6-311. Given this apparent conflict and the failure of the Statement of
Basis to discuss the absence of monitoring, EPA finds that the District's decision in this case is
not adequately supported by the record. Therefore, EP A is granting Petitioner's request as it
pertains to monitoring for sources S-8, S-IO, S-ll, and S-12. The District must reopen the
Pennit to include periodic monitoring for Regulation 6-311 that yields reliable data that are
representative of the source's compliance with the penn it or explain in the Statement of BaSis
why monitoring is not needed.

H.

Miscellaneous Peffi1it Deficiencies

1 Missing Federal Requirements for Flares (Subpart CC)

Petitioner states that the District incorrectly detennined that Valero flares are
categorically exempt from 40 C.F.R. § 63 Subpart CC (NESHAP for Petroleum Refineries).
Petitioner further states that "EP A disagreed with the District's claim that the flares qualify for a
categorical exemption from Subpart CC when used as an alternative to the fuel gas system," and
that the Valero Pennit and Statement of Basis contain incorrect applicability detenninations for
flares S-18 and S-19, and that there is not enough infonnation to detennine applicability for
flares S-16 and S-17. Petitioner states that for all flares subject to Subpart CC, the Pennit must
include all applicable requirements, including 40 C.F .R. § 63 Subpart A, by reference from 40
C.F .R. § 63 Subpart CC. Petitioner goes on to note that Petitioner has requested in past
comments that the District detennine the potential applicability of a number of federal
regulations to the Valero flares, including 40 C.F .R. § 63 Subpart A, 40 C.F .R. § 63 Subpart CC,
and 40 C.F.R. § 60 Subpart A, but that the District did not do so. Petitioner notes that given a
lack of relevant infonnation, Petitioner was unable to make an independent evaluation of
applicability. Petitioner also alleges that EPA agreed with Petitioner that the District failed to
provide sufficient infonnation for the applicability detenninations for flarcs S-16 and S- 70 via
Attachment 2 of EP A's October 8 comment letter. Finally, Petitioner states that EP A must
object to the Pennit until the District provides a sufficient analysis regarding the applicability of
these federal rules to the Valero flares, and until the Pennit contains all applicable requirements.

40C.F.R. Part 60, Subpart Aa.

EP A finds that the applicability of 40 C.F .R. § 60 Subpart A is adequately addressed in
the December 16,2004 Statement of Basis for Valero. See Statement of Basis at 18 (Dec. 16,
2004). The District has included a table on page 18 of the December 16,2004 Statement of Basis
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indicating applicability ofNSPS Subpart A to each of Valero's flares. Therefore, EP A is denying
the Petition on this issue.

b. 40 C.F.R. Part 63, Subparts A and CC

40 C.F.R. Part 63, Subpart CC contains the Maximum Achievable Control Technology
("MACT") requirements for petroleum refineries. Under Subpart CC, the owner or operator of a
Group I miscellaneous process vent, as defined in § 63.641, must reduce emissions of Hazardous
Air Pollutants either by using a flare that meets the requirements of section 63.11 or by using
another control device to reduce emissions by 98% or to a concentration of 20 ppmv. 40 C.F .R.
§ 63.643(a)(I). If a flare is used, a device capable of detecting the presence of a pilot flame is
required. 40 C.F,R. § 63.644(a)(2).

The applicability provisions of Subpart CC are set forth in section 63.640, "Applicability
and designation of affected source." Section 63.640(a) provides that Subpart CC applies to
petroleum refining process units and related emissions points. The Applicability section further
provides that affected sources subject to Subpart CC include emission points that are
"miscellaneous process vents." 40C.F.R. § 63.640(c)(I). The Applicability section also
provides that affected sources do not include emission points that are routed to a fuel gas system.
40 C.F.R. § 63.640(d)(5). Gaseous streams routed to a fuel gas system are specifically excluded
from the definition of "miscellaneous process vent," as are "episodic or nomoutine releases such
as those associated with startup, shutdown, malfunction, maintenance, depressuring, and catalyst
transfer operations." 40 C.F.R. § 63.641.

The District's Statement of Basis indicates that flares S-18 andS-19 are not subject to
MACT Subpart CC pursuant to the exemption set forth in 40 C.F.R. § 63.640(d)(5). See
December 16,2004 Statement of Basis at 18. In the BAAQMDFebruary 15,2005 Letter,
BAAQMD again asserted section 63.640(d)(5) as a basis for finding that the refinery's flares are
not required to meet the standards in SubpartCC. EP A continues to believe that a detailed
analysis of the configuration of the flare and compressor is required to exempt a flare on the basis
that it is part of the fuel gas system.

BAAQMD's February 15, 2005 letter also provides an alternative rationale that gases
vented to the refinery's nares are not within the definition of "miscellaneous process vents."
Specifically, BAAQMD asserts that the flares are not miscellaneous process vents because they
are used only to control "episodic and nonroutine" -releases. As BAAQMD states:

At all of the affected refineries, process gas collected by the gas recovery system are
routed to flares only under two circumstances: (I) situations in which, due to process
upset or equipment malfunctions, the gas pressure in the flare header rises to a level that
breaks the water seal leading to the flares; or (2) situations in which, during process
startups, shutdown, malfunction, maintenance, depressuring [sic], and catalyst transfer
operations are, by definition, not miscellaneous process vents, and are not subject to

AI



Subpart CC.

EP A agrees that a flare used only under the two circumstances described by the District
would not be subject to Subpart CC because such flares are not used to control miscellaneous
process vents as that term is defined in § 63.641. According to the BAAQMD February 15,2005
Letter, BAAQMD intends to revise the Statement of Basis to further explain its rationale that
Subpart CC does not apply to the Bay Area refinery flares, and intends to solicit public comment
on its rationale.

Because the Pemlit and the Statement of Basis for Valero's flares S-18 and S-19 contain
contradictory infomlationwith regard to the use of these flares, EP A agrees with Petitioner that
the Statement of Basis is lacking a sufficient analysis regarding the applicability ofMACT CC to
these flares. Therefore, EPA is granting the Petition on this issue. BAAQMD must reopen the
Pemlit to address applicability in the Statement of Basis, and, if necessary, to include the.f1are
requirements ofMACT Subpart CC in the Pemlit.

2. Basis for Tank Exemptions

Petitioner claims that the statement of basis and the Permit lack adequate infQrmation to
support the proposed exempt status for numerous tanks identified in Table lIB of the Permit.

Table lIB of the Pennitcontains a list of 43 emission sources that have applicable
requirements in Section IV of the Pennit but that were detennined by the District to be exempt
from BAAQMD Regulation 2, which specifies the requirements for Authorities to Construct and
Pennits to Operate. Rule 1 of the regulation contains numerous exemptions that are b~ed on a
variety of physical and circumstantial grounds. EP A agrees with Petitioner that the Pennit itself
contains insufficient information to determine the basis for the exempt status of the equipment
with respect to the exemptions in the rule. However, for most of the sources in Table lIB,
Petitioner's claim that the Statement of Basis lacks the infonnation is factually incorrect.
Petitioner is referred to pages 94-99 of the Statement of Basis that accompanied the Pennit
issued by the District on December 1, 2003. Nonetheless, EP A is granting Petitioner's request on
a limited basis for the reasons set forth below.

EP A's regulations state that the pennitting authority must provide the Agency with a
statement of basis that. sets forth the legal and factual basis for thepennit conditions. 40 C.F.R.
§ 70.7(a)(5). EPAhas provided guidance on the content of an adequate statement of basis in a
letter dated December 20,2001, from Region V to the State ofOhio24 and in a Notice of
Deficiency (NOD) issued to the State of Texas.25 These documents describe several key
elements of a statement of basis, specifically noting that a statement of basis should address any

24The letter is available at: http://www .epa.gov/rgytgmj/programs/artd/air/title5/t5 memos/sbguide.pdf.

2567 Fed.. Reg. 732 (January 7,2002).

42



federal regulatory applicabilitydetenninations. The Region V letter also recommends the
inclusion of topical discussions on issues including but not limited to the basis for exemptions.
Further, in response to a petition filed in regard to the title V pennit for the LOs Medanos Energy
Center, EP A concluded that a statement of basis should document the decision-making that went
into the development of the title V pennit and provide the pennitting authority, the public, and
EPA with a record of the applicability and technical issues surrounding the issuance of the
pennit. Such a record ought to contain a description of the origin or basis for each permit
condition or exemption. See, Los Medanos, at 10.

As stated in Los Medanos, the failure of a pennitting authority to meet the procedural
requirement to provide a statement of basis does not necessarily demonstrate that the title V
pennit is substantively flawed. In reviewing a petition to object to a title V pennit because of an
alleged failure of the pennitting authority to meet all procedural requirements in issuing the
pennit, EP A considers whether the petitioner has demonstrated that the pennitting authority's
failure resulted in, or may have resulted in, a deficiency in the content of the pennit. See CAA
§ 505(b )(2) (objection required "if the petitioner demonstrates. ..that the pennit is not in
compliance with the requirements of this Act, including the requirements of the applicable
[SIP]"); see a/so 40 C:F.R. § 70.8(c)(1). Thus, where the record as a whole supports the terms
and conditions of the pennit, flaws in the statement of basis generally will not result in an
objection. See e.g.. Doe Run, at 24-25. In contrast, where flaws in the statement of basis resulted
in, or may have resulted in, deficiencies in the title V pennit, EP A will object to the issuance of
the penn it.

With regard to the Valero Pennit, the majority of the sources listed in Table lIB are
identified in the December 1,2003 Statement of Basis along with a citation from Regulation 2
describing the basis of the exemption. For the sources that faU within this category, EPA finds
that the pennit record supports the District's detennination for the exempt status of the
equipment. However, in reviewing the December 16,2004 Statement of Basis, EPA noted that
three of the sources listed in Table fiB of the Penn it are not included in the statement of basis
with the corresponding citations for the exemptions!6 For these sources, the failure of the record
to support the tenns of the Pennit is adequate grounds for objecting to the Pennit. Therefore,
EP A is granting Petitioner's request to object to the Pennit with respect to the listing of exempt
sources in Table lIB but only as the request pertains to the three sources identified herein.
Although EP A is not aware of other errors, the District should review the circumstances for all of
the sources in Table lIB and the corresponding table in the statement of basis to further ensure
that the Pennit is accurate and that the record adequately supports the Permit. EP A also
encourages the District to add the citation for each exemption to Table IIB as was done for the
ConocoPhillips, Chevron, and Shell pennits.

3 Public Participation

26Compare Table lIB of the Pennit with the December 1,2003 statement of basis for the LPG Truck
Loading Rack, the TK-27 10 Fresh Acid Tank, and the Cogeneration Plant Cooling Tower.
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Petitioner argues that the District did not, in a timely fashion, make readily available to
the public, compliance information that is relevant to evaluating whether a schedule of
compliance is necessary. Specifically, Petitioner asserts that it had to make several requests
under the California Public Records Act to obtain "relevant information concerning NOYs issued
to the facility between 200 I and 2004"and the "2003 Annual Report and other compliance
information, which is not readily available." Petitioner states that it took three weeks for the
District to produce the information requested in Petitioner's "2003 PRA request" Petitioner
contends that it expended significant resources to obtain the data and received the data so late in
the process that they could not be sufficiently analyzed.

In detennining whether an objection is warrante_d for alleged flaws in the procedures
leading up to pennit issuance, such as Petitioner's claims here that the District failed to comply
with public participation requirements, EP A considers whether the petitioner has demonstrated
th~t the alleged flaws resulted in, or may have resulted in, a deficiency in the permit's content.
See CAA, Section 505(b )(2)( objection required ..if the petitioner demonstrates ...that the permit
is not in compliance with the requirements of [the Act], including the requirements of the
applicable [SIP].") EP A's title V regulations specifically identify the failure of a permitting
authority to process a permit in accordance with procedures approved to meet ihepublic
participation provisions of 40 C.F.R.§ 70.7(h) as grounds for an objection. 40 C.F.R.
§ 70.8(c)(3)(iii). District Regulations 2-6-412 and 2-6-419 implement the public participation
requirements of 40 C.F .R. § 70.7(h). District Regulation 2-6-412, Public Participation, Major
Facility Review Permit Issuance, approved by EP A as meeting the public participation provisions
of 40C.F.R. § 70.7(h), provides for notice and comment procedures that the District must follow
when proposing to issue any major facility review permit. The public notice, which shall be
published in a major newspaper in the area where the facility is located, shall identify, inter alia,
information regarding the operatioff to be pennitted, any proposed change in emissions, and a
District source for further infonnation. District Regulation 2-6-419, Availability of Information,
requires the contents of the pennit applications, compliance plans, emissions or compliance
monitoring reports, and compliance certification reports to be available to the public, except for
information entitled to confidential treatment.

Petitioner fails to demonstrate that the District did not process the permit in accordance
with public participation requirements. The District duly published a notice regarding the
proposed initial issuance of the permit. The notice, inter alia, referenced a contact for further
infonI1ation. The permit application, compliance plan, emissions or compliance monitoring
reports, and compliance certification reports are available to the public through the District's
Web site or in the District's files, which are open to the public during business hours.. Petitioner
admits that it ultimately obtained the ~ompliance information it sought, albeit later than it
wished. Petitioner fails 10 show that the perceived delay in receiving requested documents
resulted in, or may have resulted in, a deficiency in the Permit. Therefore,EP A denies the
Petition on this issue..
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IV TREATMENT, IN THE ALTERNATIVE, AS A PETITION TO REOPEN

As explained in the Procedural Background section of this Order, EPA received and
dismissed a prior petition ("2003 OCE Petition") from this Petitioner on a previous version of the
Permit at issue in this Petition. ~P A's response in this Order to issues raised in this Petition that
were also included in the 2003 OCE Petition also constitutes the Agency's response to the 2003
Petition. Furthermore, EP A considers the Petition validly submitted under CAA section
505(b )(2). However, if the Petition should be deemed to be invalid under that provision, EP A
also considers, in the alternative, the Petition and Order to be a Petition to Reopen the Pennit and
a response to a Petition to Reopen the Permit, respectively.

CONCLUSIONv

For the reasons set forth above, and pursuant to section 505(b )(2) of the Clean Air Act, I
deny in part and grant in part aCE's Petition requesting that the Administrator object to the
Valero Pennit. This decision is based on a thorough review of the draft pennit, the final Permit
issued December 16,2004, and other documentspertaini to the issuance of the Permit.

MAR 1 5 2005

Date Steph
Actin

45



BEFORE THE ADMINISTRATOR 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

INTHE MATTER OF 1 
ONYX ENVIRONMENTAL SERVICES ) 

) ORDER RESPONDING TO 
) PETITIONERS' REQUEST THAT 

Petition number V-2005-1 ) THE ADMINISTRATOR OBJECT 
CAMP No. 163121AAP ) TO ISSUANCE OF A STATE 
Proposed by the Illinois ) OPERATING PERMIT 
Environmental Protection Agency 1 

ORDER AMENDING PRTOR ORDER PARTIALLY DENYING AND 
PARTIALLY GRANTING PETITION FOR OBJECTION TO PERMIT 

EPA has become aware of a factual error in the February 1,2006 Order Responding to 
Petitioners' Request that the Administrator Object to Issuance of a proposed State Operating 
Permit for Onyx Environmental Services. To correct that error, I am amending the February 1, 
2006 Order by striking out the section entitled "VI. Monitoring" and replacing it with the 
language appearing below. As a result of the correction, I am hereby granting the petition on 
that issue. 

The amended language for section VI is as follows: 

VI. Monitoring 

The Petitioners argue that the Administrator must object to the proposed 
Onyx permit because it fails to include conditions that meet the legal requirements 
for monitoring. The Petitioners cite condition 7.1 -8.b.ii. on page 56 of the 
proposed Onyx permit, which provides that Onyx must install, calibrate, maintain, 
and operate Particulate Matter Continuous Emission Monitors (PM CEMs) to 
demonstrate compliance. Petitioners note that the next clause provides that the 
permittee need not comply with the requirement to "install, calibrate, maintain, 
and operate the PM CEMs until such time that U.S. EPA promulgates all 
performance specifications and operational requirements for PM CEMs." 
Petitioners argue that there are no PM monitoring requirements established in the 
permit without the obligation to install and operate the PM CEMs, which is 
contingent on future U.S. EPA action. Petition at 18. 

U.S.EPA promulgated the performance specification for PM CEMs 
(Performance Standard 11) on January 12,2004. However, U.S. EPA has not yet 
promulgated the operational requirements for PM CEMs. Accordingly, the 
requirement to install and operate PM CEMs does not currently apply to Onyx, 
although the permit properly requires PM CEMs once U.S. EPA promulgates 
such operational requirements. However, subpart EEE contains other 
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requirements intended to help assure compliance with the PM limits, including a 
requirement for bag leak detection monitoring.' The Onyx facility is equipped 
with baghouses, and therefore Onyx is required to operate and maintain a system 
to detect leaks from the baghouses, but the permit currently lacks provisions 
requiring a leak detection system. Accordingly, the lack of a currently applicable 
requirement to operate and maintain PM CEMs does not make the permit 
deficient under 40 C.F.R. 70.6(a)(3)(i)(B), but Petitioners are correct that the 
permit lacks monitoring required under other provisions of 40 C.F.R. $70.6, and 
therefore I am granting the petition on this issue and directing IEPA to revise the 
permit to incorporate all PM monitoring required for the facility under subpart 
EEE, including a leak detection system.' 

I am not revising the Order issued February 1 in any other way and its provisions, other 
than section VI, remain undisturbed and in effect. 

AUG - 9  2006 
Dated: 

Administrator L/ 

6 See Final Technical Support Document for HWC MACT Standards, Vol. N:Compliance with 
the HWCMACTStandards(July 1999). 

7 Subpart EEE has been amended srnce the permit was proposed by IEPA, although the 
requirement for bag leak detection applied to the Onyx facility at the time the permit was proposed. In re-
proposing the permit, IEPA should ensure that the permit properly reflects all of the current MACT 
requirements 









	

	

	

	






UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
RESEARCH TRIANGLE PARK, NC 27711 

OFFICE OF APR 3 2014 AIR QUALITY PLANNING 
AND STANDARDS 

MEMORANDUM 

SUBJECT: Implementation Guidance on Annual Co ance Certification Reporting and Statement 
of Basis Requirements for Title V O 

FROM: Stephen D. P 
Director 

TO: Regional Air Division Directors, Regions 1-10 

This memorandum and attachments provide guidance on satisfying the Clean Air Act title V annual 
compliance certification reporting and statement of basis requirements. It addresses two outstanding 
recommendations made by the Office of Inspector General (OIG) in the report titled, "Substantial 
Changes Needed in Implementation and Oversight of Title V Permits if Program Goals are to be Fully 
Realized," (OIG Report No. 2005-P-00010) : 

Recommendation 2-1: Develop and issue guidance or rulemaking on annual compliance 
certification content, which requires responsible officials to certify compliance with all 
applicable terms and conditions ofthe permit, as appropriate. 

Recommendation 2-3: Develop nationwide guidance on the contents ofthe statement ofbasis 
which includes discussions ofmonitoring, operational requirements, regulatory applicability 
determinations, explanation ofany conditions from previously issued permits that are not being 
transferred to the title V permit, discussion ofstreamlining requirements, and other factual 
information, where advisable, including a list ofprior title V permits issued to the same 
applicant at the plant, attainment status, and construction, permitting, and compliance history of 
the plant. 

In a February 8, 2013, memorandum to the OIG, the EPA stated its intent to address these two 
recommendations, as well as similar recommendations from the Clean Air Act Advisory Committee's 
Title V Task Force (see "Final Report to the Clean Air Act Advisory Committee: Title V 
Implementation Experience," April 2006). 

The attachments below provide non-binding guidance that responds to OIG recommendations regarding 
annual compliance certification and statement of basis. The attachments highlight existing statutory and 
regulatory requirements and guidance issued by the EPA, and state and local permitting authorities. In 
addition, the attachments highlight key components of the applicable legal requirements and 
clarifications responsive to certain OIG recommendations. As you are aware, this information was 
developed in collaboration with EPA regional offices. Note that state and local permitting authorities 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 25% Postconsumer) 



also provide guidance on title V requirements; the EPA encourages sources to consult with their state 
and local permitting authorities to obtain additional information or to obtain specific guidance. 

If you have any questions, please contact Juan Santiago, Associate Director, Air Quality Policy 
Division/OAQPS, at (919) 541-1084, santiago.juan@epa.gov. 

Attachments 



Disclaimer 

These documents explain the requirements ofthe EPA regulations, describes the EPA policies, and 
recommends procedures for sources andpermitting authorities to use to ensure that the annual 
compliance certification and the statement ofbasis are consistent with applicable regulations. These 
documents are not a rule or regulation, and the guidance they contain may not apply to a particular 
situation based upon the individual facts and circumstances. The guidance does not change or substitute 
for any law, regulation, or any other legally binding requirement and is not legally enforceable. The use 
ofnon-mandatory language such as "guidance," "recommend," "may," "should," and "can," is 
intended to describe the EPA policies and recommendations. Mandatory terminology such as "must" 
and "required" is intended to describe controlling requirements under the terms ofthe Clean Air Act 
and the EPA regulations, but the documents do not establish legally binding requirements in and of 
themselves. 









Attachment 1 

Implementation Guidance on Annual Compliance Certification Requirements Under the 
Clean Air Act Title V Operating Permits Program 

I. Overview of Title V and Annual Compliance Certification Requirements 

Title V of the Clean Air Act (CAA or Act) establishes an operating permits program for major 
sources of air pollutants, as well as other sources. CAA sections 501-507; 42 U.S.C. Sections 
7 661-7 661 f. A detailed history and description of title V of the CAA is available in the preamble 
discussions of both the proposed and final original regulations implementing title V -the first 
promulgation of 40 CFR Part 70. See 57 FR 32250 (July 21, 1992) (Final Rule); 56 FR 21712 
(May 10, 1991) (Proposed Rule). The EPA recently provided further information regarding 
compliance certification history in a proposed rulemaking titled, "Amendments to Compliance 
Certification Content Requirements for State and Federal Operating Permits Programs," 
published on March 29, 2013. 78 FR 19164. Under title V, states are required to develop and 
implement title V permitting programs in conformance with program requirements promulgated 
by the EPA in 40 CFR Part 70. Title V requires that every major stationary source (and certain 
other sources) apply for and operate pursuant to an operating permit. CAA section 502(a) and 
503. The operating permit must contain conditions that assure compliance with all of the 
sources' applicable requirements under the CAA. CAA section 504(a). Title V also states, among 
other requirements, that sources certify compliance with the applicable requirements of their 
permits no less frequently than annually (CAA section 503(b )(2)), provides authority to the EPA 
to prescribe procedures for determining compliance and for monitoring and analysis of pollutants 
regulated under the CAA (CAA section 504(b)), and requires each permit to "set forth 
inspection, entry, monitoring, compliance certification, and reporting requirements to assure 
compliance with the permit terms and conditions." (CAA section 504(c).) 

This guidance document focuses on the annual compliance certification, which applies to the 
terms and conditions of issued operating permits. CAA section 503(b )(2) states that the EPA's 
regulations implementing title V "shall further require the permittee to periodically (but no less 
frequently than annually) certify that the facility is in compliance with any applicable 
requirements of the permit, and to promptly report any deviations from permit requirements to 
the permitting authority." CAA section 504(c) states that each title V permit issued "shall set 
forth inspection, entry, monitoring, compliance certification, and reporting requirements to 
assure compliance with the permit terms and conditions ... Any report required to be submitted 
by a permit issued to a corporation under this subchapter shall be signed by a responsible 
corporate official, who shall certify its accuracy." Additional requirements of compliance 
certification are described in section 114(a)(3) of the CAA as follows: 

The Administrator shall in the case of any person which is the owner or operator 
of a major stationary source, and may, in the case of any other person, require 
enhanced monitoring and submission of compliance certifications. Compliance 
certifications shall include (A) identification of the applicable requirement that is 
the basis of the certification, (B) the method used for determining the compliance 
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status of the source, (C) the compliance status, (D) whether compliance is 
continuous or intermittent, (E) such other facts as the Administrator may require. 
Compliance certifications and monitoring data shall be subject to subsection (c) of 
this section [availability of information to the public]. 

CAA section 114(a)(3), 42 U.S.C. section 7414(a)(3). The EPA promulgated regulations 
implementing these provisions for title V operating permits purposes. Key regulatory provisions 
regarding compliance certifications are found in 40 CFR section 70.6( c), "Compliance 
requirements.'.' 

II. Overview of Annual Compliance Certification Requirements 

The EPA's regulations at 40 CFR section 70.6(c) describe the required elements of annual 
compliance certifications. Specifically, 40 CFR section 70.6(c)(5)(iii)-(iv) provides that all 
permits must include the following annual compliance certification requirements: 

-(iii) A requirement that the compliance certification include all of the following 
(provided that the identification of applicable information may cross-reference the 
permit or previous reports, as applicable): 

(A) The identification of each term or condition of the permit that is the basis of 
the certification; 

(B) The identification ofthe method(s) or other means used by the owner or 
operator for determining the compliance status with each term and condition 
during the certification period. Such methods and other means shall include, at a 
minimum, the methods and means required under paragraph (a)(3) of this section; 

(C) The status of compliance with the terms and conditions of the permit for the 
period covered by the certification, including whether compliance during the 
period was continuous or intermittent. The certification shall be based on the 
method or means designated in paragraph (c)(5)(iii)(B) of this section. The 
certification shall identify each deviation and take it into account in the 
compliance certification. The certification shall also identify as possible 
exceptions to compliance any periods during which compliance is required and in 
which an excursion or exceedance as defined under part 64 of this chapter 
occurred; and 

(D) Such other facts as the permitting authority may require to determine the 
compliance status of the source. 

(iv) A requirement that all compliance certifications be submitted to the 
Administrator as well as to the permitting authority. 

(6) Such other provisions as the permitting authority may require. 
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Further information surrounding compliance certification is described in the regulatory provision 
addressing the criteria for a permit application, 40 CFR section 70.5( d). There have been 
revisions to Part 70 since its original promulgation in 1992. 

One rulemaking action relevant to compliance certifications was in response to an October 29, 
1999, remand from the United States Court of Appeals for the District of Columbia Circuit in 
Natural Resources Defense Council (NRDC) v. EPA, 194 F.3d 130 (D.C. Cir. 1999). In that case, 
the Court upheld a portion of the EPA's compliance assurance monitoring rule, but remanded 
back to the EPA the need to ensure 40 CFR sections 70.6(c)(5)(iii) and 71.6(c)(5)(iii) were 
consistent with language in CAA section 114(a)(3) which states that compliance certifications 
shall include, among other requirements," 'whether compliance is continuous or intermittent.' " 
NRDC at 135 (internal citations omitted). Accordingly, the EPA proposed to add appropriate 
language to paragraph (c)(5)(iii)(C) of both 40 CFR sections 70.6 and 71.6. However, the final 
rule on June 27, 2003 (68 FR 38518) inadvertently deleted an existing sentence from the 
regulations (which was not related to the addition which resulted from the D.C. Circuit decision). 
The OIG Report referenced this issue and in response to the OIG, as agreed, the EPA has 
proposed to restore the inadvertently deleted sentence back into the rule. See, e.g., 78 FR 19164 
(March 29, 2013). This proposed rule would reinstate the inadvertently removed sentence-
which, consistent with the Credible Evidence rule, requires owners and operators of sources to 
"identify any other material information that must be included in the certification to comply with 
section 113(c)(2) of the Act, which prohibits knowingly making a false certification or omitting 
material information" - in its original place before the semicolon at the end of 40 CFR sections 
70.6(c)(5)(iii)(B) and 71.6(c)(5)(iii)(B). The EPA is still reviewing comments received on this 
proposal; however, today's guidance document is based on statutory and long-standing 
regulatory requirements regarding compliance certifications, obligations for "reasonable inquiry" 
and consideration of credible evidence, many of which were also relied upon in the EPA's 
proposal. 

III. Implementation of the Annual Compliance Certification Requirements 

The statutory and regulatory provisions regarding compliance certification provide direction to 
sources and permitting authorities regarding implementation of these provisions. Nonetheless, 
questions arise periodically and, as a general matter, responding to those questions typically 
occurs on a case-by-case basis, consistent with the statutory and regulatory requirements, aswell 
as applicable state or local regulations. Questions may be posed to authorized permitting 
authorities, EPA Regional Offices, or EPA Headquarters offices. As a general matter, where 
formal responses are provided by EPA, such responses may be searched and viewed on various 
websites. These include, among others: 

http://www.epa.gov/ttn/oarpg/t5pgm.html 

Environmental Appeals Board (EAB) decisions on PSD permitting 
http://yosemite.epa.gov/oa/EAB_Web_Docket.nsj!PSD+Permit+Appeals+(CAA)?OpenView 
Environmental Appeals Board (EAB) decisions on title V permitting 
http://yosemite. epa.gov/oa/EAB _Web_ Docket. nsf/Title+ V +Permit+ Appeals? Open View 
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The EPA's online searchable database ofmany PSD and title V guidance documents 
issued by EPA headquarters offices and EPA Regions (operated by Region 7) 
http://www. epa.gov/region07 /air/policy/search. htm. 

The EPA's online searchable database ofCAA title V petitions and issued orders 
(operated by Region 7) http://www. epa.gov/region7/air/title5/petitiondb/petitiondb. htm. 1 

A review of these databases indicates that there are a number of issues that arise with some 
regularity and those general questions and responses are addressed below. In addition, the EPA 
notes that state and local permitting authorities are also a source of guidance on compliance 
certification form, instructions, and content. In some circumstances, state and local permitting 
authorities may require additional content for the annual compliance certification. See, e.g., 40 
CFR sections 70.6(c)(5)(iii)(D) and (c)(6). As a result, sources should review such requirements 
prior to completing the annual compliance certification. 

A. Level o'f Specificity in Describing the Permit Term or Condition 

The CAA and the EPA's regulations require that the annual compliance certification identify the 
terms and conditions that are the subject of the certification. As a general matter, specificity 
ensures that the responsible official has in fact reviewed each term and condition, as well as 
considered all appropriate information as part of the certification.2 This does not mean, however, 
that each and every permit term and condition needs to be spelled out in its entirety in the annual 
compliance certification or that the certification needs to resemble a checklist of each permit 
term and condition. While some sources (and states) use what is informally referred to as a "long 
form" for certifications (where each term or condition is typically individually identified), such 
forms are not expressly required by either the CAA or the EPA's regulations, even though it may 
be advisable to use such a form. 

The certification should include sufficient specificity and must identify the terms and conditions 
that are being covered by the certification. 40 CFR section 70.6(c)(5)(iii)(A)-(D). As a "best 
practice," sources may include additional information where there are unique or complex permit 
conditions such that "compliance" with a particular term and condition is predicated on several 
elements. In that case, additional information in the annual compliance certification may be 
advisable to explain how compliance with a particular condition was determined and, thus, the 
basis for the certification of compliance. 

Consistent with the EPA's regulations, the annual compliance certification must include "[t]he 
identification of the method( s) or other means used by the owner or operator for determining the 
compliance status with each term and condition during the certification period." 40 CFR section 
70.6(c)(5)(iii)(B). For example, there may be situations where certification is based on electronic 

1 The EPA's practice is to publish a notice in the Federal Register announcing that a petition order was signed. Once 
signed, the EPA's practice is to place a copy ofthat final order on the title V petition order database, which is 
searchable online. 

2 The EPA's regulations require that a "responsible official" sign the compliance certification. The term "responsible 
official" is defined in 40 CFR section 70.2. 
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data from continuous emissions monitoring devices, which may result in a fairly straightforward 
annual compliance certification. Alternatively, there may be situations where compliance during 
the reporting period was determined through parametric monitoring, which requires the source to 
consider various data and perform a mathematical calculation, to determine the compliance 
status. In that latter situation when various data from parametric monitoring are combined via 
calculation, the annual compliance certification may contain more detail regarding that term or 
condition which relies on parametric monitoring in the permit.3 

Regardless of the level of specificity provided for the particular terms and conditions in the 
annual certification itself, the minimum regulatory requirements include "[t]he identification of 
each term or condition of the permit that is the basis of the certification." 40 CFR Section 
70.6(c)(5)(iii)(A). As noted above, there may be different ways to meet this requirement. For 
example, when referencing a permit term or condition in the certification, if the permit 
incorporates by reference a citation without explaining the particular term or condition, the 
source may choose to provide additional clarity in the compliance certification to support the 
certification. Another situation where additional specificity may be advisable is where a source 
has an alternative operating scenario where the source may be best served by providing 
additional compliance related information in support of the certification. As another example, the 
part 71 federal operating permits program administered by the EPA includes a form, and 
instructions, for sources to use for their annual compliance certifications. Annual Compliance 
Certification (A-COMP), EPA Form 5900-04, at page 4, available at: 
http://www.epa.gov/airquality/permits/pdfsla-comp.pdf This form is .not expressly required for 
non-EPA permitting authorities; however, this form and the instructions provide feedback 
regarding what to include in an annual compliance certification. 

Importantly, permitting authorities have additional compliance certification requirements and/or 
recommendations that sources should consult before finalizing a compliance certification in 
order to ensure compliance with the applicable requirements. See, e.g., 40 CFR section 
70.6(c)(6). 

B. Form of the Certification 

As a general matter, there is no requirement in the Act or in Part 70 that a source use a specific 
form for the compliance certification (although some states have adopted specific forms and 
instructions). The most relevant consideration in certifications is not the form, but the content 
and clarity of the terms and conditions with which the compliance status is being certified. Some 
state permitting authorities have developed template forms and instructions to assist sources in 
ensuring compliance with applicable requirements. The EPA has not provided such templates, 
except as noted above where a form is provided for the EPA's part 71 permit program. While 
templates are not required by the statute or the regulations, they can be useful tools (e.g., to 
facilitate electronic reporting and consistency) so long as sources consider whether the form 
adequately covers their permitting and certification situation, and the sources are able to make 
adjustments where appropriate to ensure compliance. The type of form used should be 

3 The CAA and the EPA's regulations require other more frequent compliance reports in addition to the annual 
compliance certification. In some circumstances, it may be helpful for a source to reference another compliance 
report in the annual compliance certification, as appropriate. 
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considered in light of the regulatory requirement to certify compliance with the specific terms 
and conditions of the permit. 40 CFR section 70.6(c)(5)(iii)(C). Additionally, as was noted 
earlier, because approved state and local areas may require additional elements in the annual 
compliance certifications, sources should confirm that their form is consistent with applicable 
state and local permitting requirements. 

C. Certification Language 

The EPA's regulations at 40 CFR section 70.5( d) require that the annual compliance certification 
include the following language: "Based on information and belief formed after reasonable 
inquiry, I certify that the statements and information in this certification are true, accurate, and 
complete." (Emphasis added.) While the EPA appreciates that each permit includes specific 
monitoring requirements, additional data may be available that indicate compliance (or 
noncompliance). The EPA recently proposed to provide additional clarity on this issue by 
proposing to restore a sentence to 40 CFR section 70.6(c)(5)(iii)(B) that had been inadvertently 
deleted, as discussed above. 

IV. Discussion of Compliance Certification Content in Clean Air Act Advisory 
Committee Final Report on the Title V Implementation Experience 

In the EPA's February 8, 2013, memorandum to the OIG, stated its intent to address the OIG's 
recommendation concerning the annual compliance certification, as well as similar 
recommendations from the Clean Air Act Advisory Committee's Title V Task Force. 4 While this 
guidance document responds to the 2005 OIG Report, information provided above overlaps with 
recommendations from the Title V Task Force. This guidance document does not adopt the Task 
Force recommendations; however, to the extent that they overlap with the discussion above, the 
EPA provides some observations regarding those recommendations. 

Section 4.7 of the Task Force Report discusses compliance certification forms. This section 
includes, among other items, comments from stakeholders, a summary of the Task Force 
discussions, and Task Force recommendations. Of the five recommendations included in this 
section of the Report, three were unanimously supported by the Task Force members 
(Recommendations 3, 4, and 5). Task Force Final Report at 119-120. EPA's discussion above 
regarding the level of specificity and the form of the annual compliance certification generally 
addresses the two recommendations for which there was not consensus within the Task Force 
(Recommendations 1 and 2). 

The five recommendations, directly quoted from the Task Force Report, are as follows: 

4 In April 2006, the Title V Task Force finalized a document titled, "Final Report to the Clean Air Act Advisory 
Committee: Title V Implementation Experience." This document was the result of the Task Force's efforts to review 
the implementation and performance ofthe operating permit program under title V ofthe 1990 Clean Air Act 
Amendments. Included in the report are a number of recommendations, including some specific recommendations 
regarding compliance certifications that are consistent with existing regulations and information provided in this 
guidance document. 
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Recommendation #I. Most of the Task Force endorsed an approach akin to the "short 
form" certification, believing that a line-by-line listing of permit requirements is not 
required and imposes burdens without additional compliance benefit. Under this 
approach, the compliance certification form would include a statement that the source 
was in continuous compliance with permit terms and conditions with the exception of 
noted deviations andperiods of intermittent compliance. Although the permittee 
would cross-reference the permit for methods of compliance, in situations where the 
permit specifies a particular monitoring method but the permittee is relying on 
different monitoring, testing or other evidence to support its certification of 
compliance, that reliance should be specifically identified in the certification and 
briefly explained. An example of such a case would be where the permit requires 
continuous temperature records to verify compliance with a minimum temperature 
requirement. If the chart recorder data was not recorded for one hour during the 
reporting period because it ran out of ink, and the source relies on the facts that the 
data before and after the hour shows temperature above the requirement minimum 
and that the alarm system which sounds if temperature falls below setpoint was 
functioning and did not alarm during the hour, these two items would be noted as the 
data upon which the source relies for certifying continuous compliance with the 
minimum temperature requirement. 

Recommendation #2. Others on the Task Force believed that more detail than is 
included in the short form is needed in the compliance certification to assure source 
accountability and the enforce-ability of the certification. These members viewed at 
least one of the following options as acceptable (some members accepting any, while 
others accepting only one or two): 

1. The use of a form that allows sources to use some cross-referencing to iden-
tify the permit term or condition to which compliance was certified. Cross-
referencing would only be allowed where the permit itself clearly numbers 
or letters each specific permit term or condition, clearly identifies required 
monitoring, and does not itself include cross-referencing beyond detailed 
citations to publicly accessible regulations. The compliance certification 
could then cite to the number of a permit condition, or possibly the numbers 
for a group of conditions, and note the compliance status for that permit 
condition and 'the method used for determining compliance. In the case of 
permit conditions that are not specifically numbered or lettered, the form 
would use text to identify the requirement for which the permittee is 
certifying. 

2. Use ofthe long form. 
3. Use of the permit itself as the compliance certification form with spaces in-

cluded to identify whether compliance with each condition was continuous 
or intermittent and information regarding deviations attached. 

Recommendation # 3. Where the permit specifies a particular monitoring or 
compliance method and the source is relying on other information, that information 
should be separately specified on the certification form. 
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Recommendation# 4. Where a permit term does not impose an affirmative obligation 
on the source, the form should not require a compliance certification; e.g., where the 
permit states that it does not convey property rights or that the permitting authority is 
to undertake some activity such as provide public notice of a revision. 

Recommendation # 5. All forms should provide space for the permittee to provide 
additional explanation regarding its compliance status and any deviations identified 
during the reporting period. 

Task Force Final Report at 118-120. 5 With regard to these recommendations, the EPA offers 
several observations. First, there is nothing in the CAA or Part 70 that prohibits 
Recommendation 3, 4, and 5, which had unanimous support from the Task Force. See 40 CFR 
section 70.6(c)(5)(iii)-(iv). Second, with regard to Recommendations 3 and 5, these should be 
considered "best practices" to ensure that the annual certification provides adequate information. 
Third, Recommendations 1 and 2 outline different ideas surrounding the level of specificity and 
the form of the annual compliance certification. This guidance document does address those 
issues and recommends activities consistent with the regulatory requirements while also 
providing some flexibility on the level of specificity depending on the complexity of the permit 
conditions being certified. 

5 With regard to the first recommendation, the EPA observes that the example provided in the Task Force Report 
identifies a scenario in which additional narrative on the annual compliance certification form would be useful to 
explain the determination that the sources was (or was not) in compliance with a permit term or condition. 
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Attachment 2 

Implementation Guidance on Statement of Basis Requirements Under the Clean Air Act 
Title V Operating Permits Program 

I. Overview of Legal Requirements for Statement of Basis 

Section 502 ofthe CAA addresses title V permitprograms generally. Among other required 
elements of the EPA's rules implementing title V, Congress stated that the regulations shall 
include: 

Adequate, streamlined, and reasonable procedures for expeditiously determining 
when applications are complete, for processing such applications, for public 
notice, including offering an opportunity for public comment and a hearing, and 
for expeditious review of permit actions, including applications, renewals, or 
revisions .... 

CAA section 502(b)(6). The EPA's regulations implementing title V require that a permitting 
authority provide "a statement that sets forth the legal and factual basis for the draft permit 
conditions (including references to the applicable statutory or regulatory provisions). The 
permitting authority shall send this statement to the EPA and to any other person who requests 
it." 40 CFR section 70.7(a)(5). As will be discussed below, among other purposes, the statement 
ofbasis is intended to support the requirements ofCAA section 502(b)(6) by providing 
information to allow for "expeditious" evaluation of the permit terms and conditions, and by 
providing information that supports public participation in the permitting process, considering 
other information in the record. 

Since the EPA promulgated its Part 70 regulations, the EPA has provided additional guidance 
and information surrounding the statement of basis. This information is available on EPA's 
searchable online database of Title V guidance 
(http://www.epa.gov/region07/air/policy/search.htm). A search of that database reveals 
numerous documents dating back to 1996 that provide feedback regarding the content of the 
statement of basis. 1 Because the specific content of the statement of basis depends in part on the 
terms and conditions ofthe individual permit at issue, the EPA's regulations are intended to 
provide flexibility to the state and local permitting authorities regarding content of the statement 
of basis. The statement of basis is required to contain, as the regulation states, sufficient 
information to explain the "legal and factual basis for the draft permit conditions." 40 CFR 
section 70.7(a)(5). 

II. Guidance on the Content of Statement of Basis 

Since promulgation of the Part 70 regulations, the EPA has provided guidance on recommended 
contents of the statement of basis. Taken as a whole, various title V petition orders and other 
documents, particularly those cited in those orders, provide a good roadmap as to what should be 

1 See, e.g., Region 10 Questions & Answers No.2: Title V Permit Development (March 19, 1996) (available online 
at http://www. epa.gov/ region07 /air/title5/t5memos/ r 1 Oqa2.pdj) . 
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included in a statement of basis on a permit-by-permit basis, considering, among other factors, 
the technical complexity of a permit, history of the facility, and the number of new provisions 
being added at the title V permitting stage. This guidance document identifies a few such 
documents for example purposes and provides references for locating such materials on the 
Internet. 

The EPA provided an overview of this guidance in a 2006 title V petition order. In the Matter of 
Onyx Environmental Services, Order on Petition No. V-2005-1 (February 1, 2006) (Onyx Order) 
at 13-14. In the Onyx Order, in the context of a general overview statement on the statement of 
basis, the EPA explained, 

A statement of basis must describe the origin or basis of each permit condition or 
exemption. However, it is more than just a short form of the permit. It should 
highlight elements that U.S. EPA and the public would find important to review. 
Rather than restating the permit, it should list anything that deviates from simply a 
straight recitation of applicable requirements. The statement of basis should 
highlight items such as the permit shield, streamlined conditions, or any 
monitoring that is required under 40 C.F.R. § 70.6(a)(3)(i)(B). Thus, it should 
include a discussion of the decision-making that went into the development ofthe 
title V permit and provide the permitting authority, the public, and U.S. EPA a 
record of the applicability and technical issues surrounding the issuance of the 
permit. (Footnotes omitted.) See, e.g., In RePort Hudson Operations, Georgia 
Pacific, Petition No. 6-03-01, at pages 37-40 (May 9, 2003) ("Georgia Pacific''); 
In Re Doe Run Company Buick Mill and Mine, Petition No. VII-1999-001, at 
pages 24-25 (July 31, 2002) ("Doe Run''); In Re Fort James Camas Mill, Petition 
No. X-1999-1, at page 8 (December 22, 2000) ("Ft. James"). 

Onyx Order at 13-14. In the Onyx Order, there is a reference to a February 19, 1999, letter that 
identified elements which, if applicable, should be included in the statement of basis. In that 
letter to Mr. David Dixon, Chair of the California Air Pollution Control Officers Association 
(CAPCOA) Title V Subcommittee, the EPA Region 9 Air Division provided a list of air quality 
factors to serve as guidance to California permitting authorities that should be considered when 
developing a statement of basis for purposes ofEPA Region 9's review. Specifically, this letter 
identified the following elements which, if applicable, should be included in the statement of 
basis: 

additions of permitted equipment which were not included in the application, 
identification of any applicable requirements for insignificant activities or State-
registered portable equipment that have not previously been identified at the Title 
V facility, 
outdated SIP requirement streamlining demonstrations, 
multiple applicable requirements streamlining demonstrations, 
permit shields, 
alternative operating scenarios, 
compliance schedules, 
CAM requirements, 
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plant wide allowable emission limits (PAL) or other voluntary limits, 
any district permits to operate or authority to construct permits, 
periodic monitoring decisions, where the decisions deviate from already agreed-
upon levels. These decisions could be part of the permit package or could reside 
in a publicly available document. (Parenthetical omitted) 

Enclosure to February 19, 1999, letter from Region 9 to Mr. David Dixon. 

In 2001 , in a letter from the EPA to the Ohio Environmental Protection Agency, which is also 
cited to in the Onyx Order, the EPA explained that: 

The [statement of basis] should also include factual information that is important 
for the public to be aware of. Examples include: 

1. A listing of any Title V permits issued to the same applicant at the 
plant site, if any. In some cases it may be important to include the 
rationale for determining that sources are support facilities. 

2. Attainment status. 
3. Construction and permitting history of the sou':rce. 
4. Compliance history including inspections, any violations noticed, a 

listing of consent decrees into which the permittee has entered and 
corrective action(s) taken to address noncompliance. 

Letter from Stephen Rothblatt, EPA Region 5 to Robert Hodanbosi, Ohio EPA, December 20, 
2001 (available online at http://www.epa.gov/region0 7/air/ title5/ t5memoslsbguide.pdj). In 2002, 
in the context of finding deficiencies with the State of Texas operating permits program, the EPA 
explained that, "a statement of basis should include, but is not limited to, a description of the 
facility, a discussion of any operational flexibility that will be utilized at the facility, the basis for 
applying the permit shield, any federal regulatory applicability determinations, and the rationale 
for the monitoring methods selected." 67 FR 732, 735 
(January 7, 2002). 

The EPA has also addressed statement of basis contents in additional title V petition orders 
(available in an online searchable database at 
http:/lwww.epa.gov/region 7/air/ title5/petitiondb/petitiondb.htm) . In some cases, title V petition 
orders provide information even where a statement of basis is not directly at issue. For example, 
the EPA has interpreted 40 CFR section 70.7(a)(5) to require that the rationale for selected 
monitoring methods be clear and documented in the permit record. In the Matter ofCITGO 
Refining and Chemicals Company LP (CITGO) , Order on Petition No. VI-2007-01 (May 28, 
2009) at 7; see also In the Matter ofFort James Camas Mill (Fort James), Order on Petition No. 
X-1999-1 (December 22 , 2000) at page 8. This type of information could be included in the 
statement of basis. The EPA observes that where such information is included in the statement of 
basis, this can facilitate a better understanding of the rationale for monitoring. Such information 
could also be included in other parts of the permit record. In addition, it is particularly helpful 
when the statement of basis identifies key issues that the permitting authority anticipates would 
be a priority for EPA or public review (for example, if such issues represent new conditions or 
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interpretations of applicable requirements that are not explicit on their face). See, e.g., In the 
Matter ofConsolidated Edison Co. OfNY, Inc. Ravenswood Steam Plant, Order on Petition No. 
II-2001-08 (Sept. 30, 2003) at page 11; In the Matter ofPort Hudson Operation Georgia Pacific, 
Order on Petition No. 6-03-01 (May 9, 2003) at pages 37-40; In the Matter ofDoe Run Company 
Buick Mill and Mine (Doe Run), Order on Petition No. VII-1999-001 (July 31, 2002) at pages 
24-26; In the Matter ofLos Medanos Energy Ce.nter (Order on Petition) (May 24, 2004) at pages 
14-17. 

Each of the various documents referenced above provide generalized recommendations for 
developing an adequate statement of basis rather than "hard and fast" rules on what to include. 
Taken as a whole, they provide a good roadmap as to what should be included in a statement of 
basis on a permit-by-permitbasis, considering, among other factors, the technical complexity of 
the permit, history of the facility, and the number of new provisions being added at the title V 
permitting stage. 2 

III. Discussion of Statement of Basis Content in Clean Air Act Advisory Committee 
Final Report on the Title V Implementation Experience 

In the EPA's February 8, 2013, memorandum to the OIG, the EPA stated its intent to address the 
OIG's recommendation concerning the statement of basis, as well as similar recommendations 
from the Clean Air Act Advisory Committee's Title V Task Force.3 While this guidance 
document responds to the 2005 OIG Report, information provided above overlaps with 
recommendations from the Title V Task Force. This guidance document does not adopt the Task 
Force recommendations; however, to the extent that they overlap with the discussion above, the 
EPA provides some observations regarding those recommendations. 

Section 5.5 of the Task Force Final Report addresses the statement of basis. This section includes 
a regulatory background piece, comments from stakeholders, a summary of the Task Force 
discussions, and Task Force recommendations. The recommendations section includes a list of 
items considered appropriate for inclusion into a statement ofbasis. Final Report at 231. 
Members ofthe Task Force unanimously supported the recommendations regarding the 
statement ofbasis. Because these recommendations overlaps substantially, if not wholly, with 
guidance previously provided by EPA, it is appropriate to include these recommendations within 
this guidance document as an additional guideline for developing an adequate statement of basis. 

The Task Force recommended that the following items are appropriate for inclusion in a 
statement ofbasis document: 

2 With regard to the title V permitting stage, a best practice includes making previous statements of basis accessible 
to give background on provisions that already exist in the permit and may not be a part of the permit action at issue, 
and provide context for the permit as a whole and the particular revisions at issue in that permit action or permit 
stage. 

3 In April2006, the Title V Task Force finalized a document titled, "Final Report to the Clean Air Act Advisory 
Committee: Title V Implementation Experience." This document was the result of the Task Force's efforts to review 
the implementation and performance of the operating permit program under title V of the 1990 Clean Air Act 
Amendments. Included in the report are a number of recommendations, including specific recommendations 
regarding statement of basis contents that overlap with or are informative to this guidance document. 
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1. A description and explanation of any federally enforceable conditions from 
previously issued permits that are not being incorporated into the Title V 
permit. 

2. A description and explanation of any streamlining of applicable requirements 
pursuant to EPA White Paper No. 2. 

3. A description and explanation of any complex non-applicability determination 
(including any request for a permit shield under section 70.6(f)(1)(ii)) or any 
determination that a requirement applies that the source does not agree is 
applicable, including reference to any relevant materials used to make these 
determinations (e.g., source tests, state guidance documents). 

4. A description and explanation of any difference in form of permit terms and 
conditions, as compared to the applicable requirement upon which the 
condition was based. 

5. A discussion of terms and conditions included to provide operational 
flexibility under section 70.4(b )(12). 

6. The rationale, including the identification of authority, for any Title V 
monitoring decision. 

Task Force Final Report at 231. With regard to these recommendations, the EPA offers several 
observations. First, there is nothing in the CAA or Part 70 that precludes a permitting authority 
from including the items listed above in a statement of basis. Not all of those items will apply to 
every permit action (as is the case with the lists provided by the EPA in the previously-cited 
guidance documents). Second, concerning item # 1, we note that there are very limited 
circumstances in which a condition from a previously issued permit would not need to be 
incorporated into the title V permit. Third, concerning item #2, the "White Paper" refers to 
"White Paper Number 2 for Improved Implementation of the Part 70 Operating Permits 
Program", dated March 5, 1996 (available online at 
http:/lwww. epa.gov/region07 /air/title5/t5 memos/wtppr-2.pdf). 

ln developing the statement of basis, as was discussed earlier, the EPA recommends that 
permitting authorities consider the individual circumstances of the permit action in light of the 
regulatory requirements for the permit record in order to determine whether information along 
the lines of the items identified by the Task Force warrants inclusion into the statement of basis. 
In making this determination, the permitting authority is encouraged to consider whether the 
inclusion of such information would provide important explanatory information for the public 
and the EPA, and bolster the defensibility ofthe permit (thus improving the efficiency ofthe 
permit process and reducing the likelihood of receiving an adverse comment or an appeal), while 
also ensuring that the statutory and regulatory requirements are being met. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

RESEARCH TRIANGLE PARK, NC 27711 

OFFICE OF 
AIR QUALITY PLANNING 

AND STANDARDS 
H1AR 2 7 2018 

MEMORANDUM 

SUBJECT: Updated Guidance on EPA Review of Fee Schedules for Operating Permit Programs 
Under Title V 

ivision Directors, Regions I - l 0 

FROM: Peter Tsirigotis 
Director 

TO: Regional Air 

The attached guidance is being issued in response to the Environmental Protection Agency Office 
of Inspector General's (OIG) 2014 report regarding the impot1ance of enhanced EPA oversight of state, 
local, and tribal I fee practices under title V of the Clean Air Act (CAA).2 Specifically, this guidance 
reflects the EPA's August 22, 2014, commitment to the 010 in response to OlG's Recommendation 1 to 
"assess our existing fee guidance and to re-issue, revise, or supplement such guidance as necessary" (we 
refer to the attached guidance as the "updated fee schedule guidance"). The EPA 's response to the OlG's 
other recommendations are being issued concurrently in a separate memorandum and guidance concerning 
title V program and fee evaluations ("title V evaluation guidance").3 

Title V of the CAA and 40 CFR part 70 contain the minimum requirements for operating permit 
progran1s developed and administered by air agencies, including requirements that each program issue 
operating permits to certain facilities (facilities that are "major sources" of air pollution and certain other 
facilities) and that each program charge fees ("permit fees") to these facilities to fund the permit program. 
These operating permits are intended to identify all federal air pollution control requirements that apply 
to a facility ("applicable requirements") and to require the facility to track and report compliance pursuant 
to a series of recordkeeping and reporting requirements. Section 502(b)(3) of the CAA requires each air 
agency to collect fees "sufficient to cover all reasonable (direct and indirect) costs required to develop and 
administer" its title V permit program.4 The 40 CFR pat1 70 regulations establish the minimum program 

1 As used herein, the term "air agency" refers to state, local. and tribal agencies. 
2 Enhanced EPA Oversight Needed to Address Risks.from Declining Clean Air Act Title V Revenues; U.S. EPA Office of the 
Inspector General. Report No. I 5-P-0006, October 20, 2014 ("OIG Report"). 
3 Program and Fee Evaluation Strategy and Guidance/or 40 CFR Part 70, Peter Tsirigotis, Director, Office of Air Quality 
Planning and Standards (OAQPS), U.S. EPA, to Regional Air Division Directors, Regions I - I 0, March 27, 2018 ("title V 
evaluation guidance"). See the EPA 's title V guidance website at https:llwww.epa.gov/title-v-operating-permitsltitle-v
operating-permit-policy-and-g11idance-do'c11ment-index. 
4 42 U.S.C. § 7661a(b)(3)(A). 
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requirements for operating permit programs, including requirements for fees to be administered by air 
agencies with approved part 70 programs. 5 

On August 4, 1993, the EPA issued a memorandum, commonly referred to as the "I 993 fee 
schedule guidance," to provide initial guidance on the Agency's approach to reviewing fee schedules for 
part 70 programs.6 Since that time, the EPA has issued a number of memoranda and a final rule7 that have 
touched upon, revised, or clarified certain topics contained in the 1993 fee schedule guidance.8 The 
attached updated fee schedule guidance provides additional direction on how the EPA interprets the title 
V permit issuance and fee collection activities, as well as discussion of other fee requirements for air 
agencies. In addition to the memoranda and final rule noted above, the updated fee schedule guidance 
includes numerous changes to remove outdated regulatory provisions and focuses on the review of 
existing part 70 programs, rather than on initial program submittals.9 

The updated fee schedule guidance sets forth updated principles, which will generally guide the 
EPA 's review of part 70 fee programs. These updates are consistent with the fee requirements of title V 
and part 70, as well as prior guidance on fee requirements. Accordingly, these updates do not themselves 
provide substantively new fee guidance or create any inconsistencies with fee requirements or prior fee 
guidance. 

The development of this guidance included outreach and discussions with stakeholders, including 
the EPA Regions, the National Association of Clean Air Agencies, and the Association of Air Pollution 
Control Agencies. 

If you have any questions concerning the updated fee schedule guidance, please contact Juan 
Santiago, Associate Director, Air Quality Policy Division, Office of Air Quality Planning and Standards, 
at (919) 541-1084 or sanl iago.juan@epa.gov. 

Attachments: 
1. Updated Guidance on EPA Review of Fee Schedules for Operating Permit Programs under Title V 
2. Attachment A- List of Guidance Relevant to Part 70 Fee Requirements 
3. Attachment B - Example Presumptive Minimum Calculation 

5 40 C.F.R. § 70.9. 
6 See Reissuance of Guidance on Agency Review of State Fee Schedules for Operating Permits Programs under Title V, John 
S. Seitz, Director, OAQPS, U.S. EPA, to Air Division Directors, Regions 1-X (August 4, 1993) (" 1993 fee schedule 
guidance") at page I .  Note that there was an earlier document on this subject that was superseded by the 1993 fee schedule 
guidance. 
7 See the October 23, 2015, final rule, Standards of Pe1/ormanceefor Greenhouse Gas Emissions from New, Modified and 
Reconstructed Stationary Sources: Electric Utility Generating Units, 80 FR 645 I 0, 64633 (Section XII.E "Implications for 
Title V Fee Requirements for GHGs"). 
8 A list of the relevant title V fee-related guidance memoranda is included as Attachment A. 
9 At this time, all air agencies have EPA-approved part 70 programs. It is conceivable that additional part 70 program 
submittals will be received in the future for a number of Indian tribes, and, if so, the EPA will work closely with the tribes to 
assist them with identifying activities which must be included in costs related to the program submittal and to meet other fee 
requirements of part 70. 
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DISCLAIMER 

These documents explain the requirements of the EPA regulations, describe the EPA policies, and 
recommend procedures for sources and permitting authorities to use to ensure that title V fee schedules 
and fee evaluations are consistent with applicable regulations. These documents are not a rule or 
regulation, and the guidance they contain may not apply to a particular situation based upon the 
individual facts and circumstances. The guidance does not change or substitute for any law, regulation, 
or any other legally binding requirement and is not legally enforceable. The use of non-mandatory 
language such as " guidance," "recommend, " "may," "should," and "can," is intended to describe the 
EPA policies and recommendations. A1andatory terminology, such as "must" and "required, " is 
intended to describe controlling requirements under the terms of the Clean Air Act and the EPA 's 
regulations, but the documents do not establish legally binding requirements in and of themselves. 
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Updated Guidance on EPA Review of 
Fee Schedules for Operating Permit Programs under Title V 

The purpose of this document and the attachments is to provide guidance on the Environmental 
Protection Agency's (EPA's) review of fee schedules for operating permit programs under 40 CFR part 
70 (part 70), the regulations that set minimum requirements for permit programs administered by state, 
local, and tribal air agencies (referred to here as, "air agencies") authorized under title V of the Clean 
Air Act (CAA or Act). This document updates and clarifies the previous fee schedule guidance issued 
by the EPA on August 4, 1993 (the "1993 fee schedule guidance"). 1 This updated fee schedule guidance 
clarifies which permit program costs must be included in an analysis to demonstrate that adequate fees 
are collected to fund all part 70 program costs. The guidance also discusses other fee-related 
requirements for air agencies. The updated fee schedule guidance focuses on the costs of program 
implementation, rather than on the costs of initial program development (as was the case for the 1993 
fee schedule guidance). 

I. General Principles for Review of Title V Fee Schedules 

Section 502(b)(3)(A) of the Act requires operating permit programs to fund all "reasonable direct and 
indirect costs" of the permit programs through fees collected from "part 70 sources"2 and requires the 
fees to be sufficient to cover all reasonable permit program costs.3 The terms "fee schedule" and "permit 
fees" are sometimes used interchangeably to describe the fees that an air agency charges to part 70 
sources to fulfill this requirement.4 Section II of this guidance provides an explanation of the term 
"direct and indirect costs" and a detailed explanation of specific permit program activities to be included 
in costs for the purpose of analyzing whether the permit fees are sufficient to cover all the pennit 
program costs. 

The fees collected under a part 70 program are classified as "exchange revenue" or "earned revenue" in 
governmental accounting guidance because a good or service (e.g., a permit) is provided by a 
governmental entity in exchange for a price (e.g., a permit fee).t5 Also, governmental accounting 
guidance provides that only revenue classified as "exchange revenue" should be compared to costs to 

1 See Reissuance of Guidance on Agency Review of State Fee Schedules for Operating Permits Programs under Title V, John 
S. Seitz, Director, OAQPS, U.S. EPA, to Air Division Directors, Regions 1-X (August 4, I 993) (" 1993 fee schedule 
guidance"). 
2 The term "part 70 sources" is defined in 40 CFR § 7.2 to mean "any source subject to the permining requirements of this 
part, as provided in 40 CFR §§ 70.3(a) and 70.3(b) of this part." Thus, a source is a part 70 source prior to obtaining a part 70 
permit if the source is subject to pennitting under the applicability provisions of 40 CFR § 70.3. 
3 See 40 CFR § 70.9(a). 
4 The fee schedule is typically included in the regulations that the air agency uses to implement part 70; it is a component of 
the part 70 program. The fee schedule (and other elements of an air agency's regulations for part 70) can vary significantly 
across air agencies. 
5 See Statement of Recommended Accounting Standards Number 7, Accounting for Revenue and Other Financing Sources 
and Concepts for Reconciling Budgeta,y and Financial Accounting, issued by the Federal Accounting Standards Advisory 
Board (FASAB) ("F ASAB No. 7") at page 2. See also Statement No. 33, Accounting and Financial Reporting for 
Nonexchange Transactions (December 1998), issued by the Governmental Accounting Standards Board (GASB) at pages 1-4 
("GASB No. 33"). 



  

  

  
       

     
   

 

    
   

   

   
   
    

  
  

   
    

 
 

determine the overall financial results of operations for a period.6 This means that legislative 
appropriations, taxes, grants,7 fines and penalties, which areagenerally characterized asa"nonexchange 
revenue,"8 should not be compared to part 70 program costs toadetermine if permit feesaare sufficient to 
cover costs. 

Any fee required by part 70 must "be used solely for permit program costs" (in other words, theafeesa
mustanotabeadiverted foranon-part 70 purposes).9 Manyaair agencies transfer feesathat are inaexcess of 
program costs for a particular year into accounts to be used forapart 70 purposes in another year when 
there is expected to beaa fee shortfall, and this isaan acceptable practice. However, if title V fees area
transferred for uses not authorized by part 70 (e.g., highway maintenance oraother general obligations of 
government), they would be considered improperly diverted. 

Each air agency is required, as part of its part 70aprogram submittal, toasubmit a "feeademonstration" toa
show that its fee schedule would result in the collection andaretention of feesasufficient toacover program 
costs, including an "initial accounting" to show that "required fee revenues" would be used solely toa
cover program costs. 10 

The EPA will generally presume thataa feeascheduleais sufficient to cover program costs if it results in 
theacollection and retention of fees inaanaamount above the "presumptive minimum" -i.e., "an amount 
notaless than $25 per ton" adjusted annually for increases in the Consumer Price Index11 "times theatotal 
tons of the actual emissions of each regulated air pollutant (for presumptive fee calculation) emitted 
from part 70 sources," plus any greenhouse gas (GHG) cost adjustments, asaapplicable.12 A feeaschedule 
that is expected toaresult in feesaabove the "presumptive minimum" isaconsidered to be "presumptively 
adequate." Note that thea"presumptive minimum" isaunique toaeach air agency because theatotal tons of 
actual emissions of "regulated air pollutants (for presumptive fee calculation)" are unique to each air 
agency. 

As partaof a fee demonstration, air agencies with fee schedules that would not be presumptively 
adequate are required toasubmit a "detailed accounting" to show that collection and retention of fee 

6 See FASAB No. 7 at page 8; GASB No. 33. 
7 Concerning grants, an EPA memo, Use of Clean Air Act Title V Permit Fees as Match for Section 105 Grants, Gerald 
Yamada, Acting General Counsel, U.S. EPA, to Michael H. Shapiro, Acting Assistant Administrator, Office of Air and 
Radiation, U.S. EPA, October 22, 1993, states that part 70 fees are "program income" under 40 CFR § 3 l .25(a), and, because 
·of this, part 70 fees cannot be used as match for section I 05 grants and no air agency may count the same activity for botht
grant and part 70 fee purposes.t
8 "Nonexchange revenue" arises primarily from the exercise of governmental power to demand payment from the public 
(e.g., income tax, sales tax, property taxes, fines, and penalties) and when a government gives value directly without directly 
receiving equal value in return (e.g., legislative appropriations and intergovernmental grants). 
9 See 40 CFR § 70.9(a). 
10 See 40 CFR §§ 70.9(c)-(d) (fee demonstration requirements); 1993 fee schedule guidance (explaining that preparing the fee 
demonstrations that is part of the initial part 70 program submittal). 
11 See CAAt§ 502(b)(3)(B); 40 CFR § 70.9(b). The presumptive minimum fee rate is adjusted for increases in the Consumer 
Price Index each year in September. The fee rate for the period of September I, 2016, through August 31, 2017, is $48.88 per 
ton. For more information, including a list of historical adjustment to the fee rate, see https:llwww.epa.gov/title-v-operating
perm its/perm it-fees. 
12 See 40 CFR § 70.9(b)(2) (emphasis added). The components of the "presumptive minimum" calculation-including certain 
emissions that may be excluded from the calculation, and an upward "GHG cost adjustment" that may apply-are addressed 
in 40 CFR §§ 70.9(b)(2)(i)-(v). 
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revenue would be sufficient to cover program costs. 13 Air agencies are also required to provide an 
"initial accounting" to show how "required fee revenues" will be used solely to cover permitting 
program costs.t14 Air agencies with fee schedules considered "presumptively adequate" are nevertheless 
required to submit fee demonstrations, 15 but they may be "presumptive minimum program cost" 
demonstrationst16 showing that expected fee revenues are above the "presumptive minimum" calculated 
for the air agency. In order to receive the EPA's approval, any fee demonstration must provide an 
"initial accounting" showing how required fee revenues will be used solely to cover program costs. 17  

• After an air agency fee program is approved by the EPA, there are several fee requirements that may 
apply to the permit program as circumstances dictate. One requirement is for an air agency to submit, as 
required by the EPA, "periodic updates" of the "initial accounting" portion of the fee demonstration to 
show how "required fee revenues" are used solely to cover the costs of the permit program. 18 Further, an 
air agency must submit a "detailed accounting" demonstrating that the fee schedule is adequate to cover 
costs if an air agency changes its fee schedule to collect less than the presumptive minimum or if the 
EPA determines-based on the EPA's own initiative, or based on comments rebutting a presumption of 
fee sufficiency-that there are serious questions regarding whether the fee schedule is sufficient to cover 
the costs.t19 

In addition, title V and part 70 provide general authority for the EPA to conduct oversight activities to 
ensure air agencies adequately administer and enforce the requirements for operating permits programs, 
including that the requirements for fees are being met on an ongoing basis.20 One method the EPA uses 
to perform such oversight is through periodic program or fee evaluations of part 70 programs. As part of 
such an evaluation, the EPA may carefully review how the state has addressed the fee requirements of 
part 70 as previously described and work with the air agency to seek improvements or make corrections 
and adj ustments if any fee concerns are uncovered. Also, as part of such an evaluation, the EPA may 
require "periodic updates" to a fee demonstration or a "detailed accounting" that fees are sufficient to 
cover permit program costs.21  See the EPA's separate Program and Fee Evaluation Strategy and 
Guidance for 40 CFR Part 70 ("title V evaluation guidance") for more on this subject.22 

13 See 40 CFR § 70.9(b). 
14 See 40 CFR § 70.9(d). 
15 See 40 CFR § 70.9(c). 
16 See Sections 1.1 and 3 .2 of the fee demonstration guidance. 
17 See 40 CFR § 70.9(d). 
18 See 40 CFR § 70.9(d). 
19 See 40 CFR § 70.9(b)(5); fee demonstration guidance, Section 2.0 (providing an example ofta "detailed accounting"). The 
scope and content of a "detailed accounting" may vary but will generally involve information on program fees and costs and 
other accounting procedures and practices that will show how the air agency's fee schedule will be sufficient to cover all 
program costs. 
20 See CAA § 502(i); 40 CFR § 70.1 0(b ). 
21 See 40 CFR §§ 70.9(a); 70.9(b)( I), (5)(ii). 
22 Program and Fee Evaluation Strategy and Guidance for 40 CFR Part 70, Peter Tsirigotis, Director, Office of Air Quality 
Planning and Standards (OAQPS), U.S. EPA, to Regional Air Division Directors, Regions I -10, March 27, 2018. 
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II.a Types of Costs and Activities Included in Title V Costsa

A.aOverviewa

Activities that count as part 70 costs {direct and indirect costs of part 70).tPart 70 uses the term "permit 

program costs" to describe the costs that must counttfor fee purposes under part 70.23 This term is 
defined in 40 CFR § 70.2 as "all reasonable (direct and indirect) costs required to develop and 
administer a permit program, as set forth in [40 CFR § 70.9(b)] (whether such costs are incurred by the 
permitting authority or other State or local agencies that do not issue permits directly, but that support 
permit issuance or administration)."  At a minimum, any air program activity performed by an air agencyt
under title V or part 70 must be included in program costs. Many of the activities required under title V 
or part 70 are described in Sections 11.B through ILK of this guidance.t

As described above, part 70 costs must include all "reasonable direct and indirect costs"24 that are 
incurred by air agencies intthe development, implementation, and enforcement of the part 70 program. 
"Direct costs" are expenses thattcantbe directly attributed to partt70 program activities or services. 
"Direct costs" can generally be subdivided into two categories: "direct labor costs" and "other direct 
costs." The term "direct labor costs" refers to salary and wages for direct work on part 70, including 
fringe benefits. The term "other direct costs" refers to other direct part 70 expenses, such as materials, 
equipment, professional services, official travel (e.g.,ttransportation,tfood and lodging), public notices, 
public hearings, and contracted services. "Indirect costs" are costs for "general administration" or 
"overhead" that are nottdirectly attributable to a part 70 program because they benefit multiple programs 
or cost objectives, but they are needed to operate a part 70 program. "Indirect costs" for a part 70 
program are typically determined based on an indirect rate or a proportional share of the expenses of a 
larger organization. Examples of "indirect costs" include, but are not limited to, costs for utilities,trent, 
general administrative support, data processing charges, training and staff development, budget and 
accounting support, suppliestand postage. 

Intaddition, note that air agencytaccounting practices vary in how they nominally categorize costs as 
"direct costs," "indirect costs," or "other direct costs," depending on the specific nature of the activity.t
An example would be training costs, which are typically treated as "indirect costs" but sometimes ast
"direct costs," particularly where the training istabout part 70 (e.g., for permit staff development). While 
accounting practices and terminology may vary among air agencies, the importanttprinciple to remember 
is that all reasonable direct and indirect costs of the program must be represented in the costs reported to 
the EPA, regardless of how the costs are categorized by the air agency. 

Part 70 and the 1993 fee schedule guidance describe the part 70 activities of "reviewing and acting on 
any application for a part 70 permit"25 and "implementing and enforcingtthe terms of anytpart 70t

23 See 40 CFR § 70.9(a). 
24 The phrases, "reasonable direct and indirect costs" and "reasonable (direct and indirect) costs" have the same meaning. The 
phrase "reasonable direct and indirect costs" was initially used by the EPA in the 1993 fee schedule guidance, page I .  The 
phrase "reasonable (direct and indirect) costs" is also found in CAA section 502(b)(3)(A), (C)(iii). 
25 The response to comments document for the part 70 final rule clarifies that the phrase "acting on permit applications" in 
section 503(c) of the Act means the act of issuing or denying a permit, not just beginning review of a permit application. See 
Technical Support Document for Title V Operating Permits Programs (May 1992) at page 4-4, EPA Docket No. EPA-HQ
OAR-2004-0288; Legacy Docket No. A-90-33. 
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permit," and these activities must be included in part 70 costs.26 The following paragraphs use these 
phrases to clarify the extent that certain activities perfo1med by the air agency must be included in part 
70 costs. The phrase "reviewing and acting on any application for a part 70 permit" refers to all 
activities related to processing the permit application and issuing (or denying) the final part 70 permit, 
while the phrase "implementing and enforcing the terms of any pa11 70 permit" refers to all activities 
necessary to administer and enforce final part 70 permits, prior to the filing of an administrative or 
judicial complaint or order.27 

Also, the following paragraphs clarify the extent to which fees must fund the costs of "permit programs 
under provisions of the Act other than title V" (hereafter referred to as "other permits") (e.g., 
preconstruction review permits) and "activities which relate to provisions of the Act in addition to title 
V" (hereafter referred to as "other activities") ( e.g., a requirement for an air agency to develop a case
by-case emissions standard for an existing source).28 

Costs related to "other permits. "29 The costs of "implementing and enforcing" the terms of a part 70 
permit must be treated as a part 70 cost.30 Thus, part 70 costs must include the cost of implementing and 
enforcing any term or condition of a non-pru1 70 permit required under the Act31 that is incorporated into 
a part 70 permit and meets the definition of "applicable requirement"32 in part 70. Similarly, the cost of 
implementing and enforcing any term or condition of a consent decree or order that originates in a non
part 70 permit that has been incorporated into a part 70 permit must be included as a part 70 cost.33 

The costs of implementing and enforcing "applicable requirements" from a non-part 70 permit that will 
go into a part 70 pem1it in the future may be counted as part 70 costs. However, once a source has 

26 The phrases "reviewing and acting on any application for a part 70 pennit" and "implementing and enforcing the terms of 
any part 70 permit" are found at 40 CFR § 70.9(b)( I )(ii) and (iv). Similar phrases are found in the EPA's 1993 fee schedule 
guidance at page 3 and the phrases in the guidance have the same meaning as the phrases in part 70. See also, CAA § 
502(b )(3)(A). 
27 An EPA memo, Matrix of Title V-Rela1ed and Air Gran/-£/igibfe Ac1ivi1ies, OAQPS, U.S. EPA, September 23, 1993 (the 
"matrix guidance"), page 8, which clarifies that enforcement costs are counted for part 70 purposes prior to the filing ofta 
complaint or order. Seepage 8. 
28 The phrases cited here were originally discussed on pages 2 and 3 of the cover memorandum for the I 993 fee schedule 
guidance. 
29 Note that the EPA 's 1993 fee schedule guidance contains the statement that "the costs of reviewing and acting on 
applications for permits required under Act provisions other than title V need not be recouped by title V fee." This statement 
has been interpreted by some to mean that the costs of non-title V pem1its "are not needed" or "may op1iona/ly" be counted 
in title V costs. 
30 See 40 CFR § 70.9(b)( I )(iv). 
31 Examples of non-part 70 pennits required under the Act may include ·'minor new source review" (minor NSR) permits, 
"synthetic minor'" permits, Prevention of Significant Deterioration (PSD) pennits, and Nonanainment NSR permits 
authorized under title I of the Act. 
32 "Applicable requirements" are the air quality requirements that must be included in part 70 pennits. See the definition of 
·'applicable requirement" in 40 CFR § 70.2, which includes "any terms and conditions of any preconstruction permits issued 
pursuant to any regulations [under title I]," and certain requirements under titles I, III, IV and VI of the Act. 
33 The EPA has previously explained that consent decrees and orders reflect the conclusion of a judicial or administrative 
process resulting from the enforcement oft"applicable requirements," and, because of this, all CAA-related requirements in 
such consent decrees and orders ·'are appropriately treated as 'applicable requirements' and must be included in title V 
pennits . . .  " See In the Maller of Citgo Refining and Chemicals Company, L. P., Order on Petition Number Vl-2007-0 I, at 12 
(May 28, 2009). 
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submitted a timely and complete part 70 application and paid part 70 fees,tall costs oftimplementing and 
enforcing the non-part 70 permit must be counted as part 70 costs.34 

Also, any implementation and enforcement activities related to a requirementtthat is incorporated into a 
part 70 permit that is not "federally enforceable" and would not meet the definition of an "applicable 
requirement" (e.g., a "state-only" requirement) need not be treated as a part 70 cost.35 The matrixt
guidance also clarifies that state-only requirements are air grant-eligibletactivities, rather than title V
eligible activities. 

Costs of performing certain other activities related to applicable requirements.tCertain activities required 
bytthe Acttor its implementing regulations are not "applicable requirements" as defined in part 70 
because they apply to the permitting authority rather than thetsource.36 We refer to such activities ast
"other activities." As such, questions often arisetas to whether the costs of "other activities" are part 70t
costs, coststof the underlying standard, or coststoftthe preconstruction review permitting process. 

Examples of applicable requirements associated with "other activities" include, but are not limited to, 
the following: 

•t Emissions standards or other requirements for new sources under section 111 (b) of the Act;t

•t Emissions standards or other requirements for existing sources under section 111 ( d) of the Act;t

•t Case-by-case maximum achievable control technology (MACT) standards that may be required
under section 112 of the Act; andt

•t Activities required by a state, federal, or tribal implementation plan (SIP, FIP, or TIP), includingt
section 110 of the Act.t

The 1993 fee schedule guidance stated that the cost for performing "other activities" would be part 70 
costs only to the extent the activities are "necessary for part 70 purposes."37 The 1993 fee schedulet
guidance has resulted in numerous questions over the years as to the scope of the term "part 70 
purposes." The EPA believes a clearer standard for determining when "other activities" must be 
included i n  part 70 costs would include an evaluation of: the extent to which the air agency is required to 
perform the "other activities" pursuant to part 70, title V, or the approved part 70 program; the extent to 
which the activity is performed to assure compliance with, or enforce, part 70 permit terms and 
conditions; or the extent to which a non-part 70 rule (e.g., a section 111 or 112 standard) requires the air 
agency to perform the activity in the part 70 permitting context. If an "other activity" does not meet any 

34 See EPA memo, Additional Guidance on Funding Support for State and Local Programs, Mary D. Nichols, Assistant 
Administrator for Air and Radiation, U.S. EPA, to Regional Administrators, Regions 1-X, August 28, 1994. 
35 See 40 CFR § 70.6(b)(2). 
36 Although the "other activities" may originate within a federal standard or requirement that we generally refer to as an 
"applicable requirement" and the activities may result in an "applicable requirement," the activities themselves do not meet 
the definition of "applicable requirement" within 40 CFR § 70.2. 
37 See page 2 of the introductory memorandum for the 1993 fee schedule guidance. 
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of these criteria ( e.g., a non-part 70 rule requires an activity in a non-part 70 context), it should not be 
included in part 70 costs. 

Nonetheless, if any activity is an "applicable requirement" for a source, the applicable requirement must 
be included in a part 70 permit and the costs to the air agency of including i t  in the permit (and 
implementing and enforcing) must be treated as part 70 costs.38 

For example, the cost of inco,porating a standard ( e.g., a section I 1 1  (b) standard) into a part 70 
permit- where the task is merely one of copying the requirements from the regulation unchanged into a 
permit-would be a part 70 cost. However, the cost ofdeveloping a source-specific emission limitation 
outside the permit processing context (e.g., a standard pursuant to section 1 1  l(d) emission guidelines) 
would be a section 1 1 1  cost (although the cos t of subsequently incorporating that standard into the part 
70 permit would be a part 70 cost). 

The costs of "other activi ties" related to implementation plans, including section 1 1 0  or 1 1 1  of the Act, 
should not be counted for part 70 purposes if the activities are required as part of the preconstruction 
review process or directly relate to i mplementation plan development, as required by title I of the Act. 39 

On the other hand, part 70 cos ts can include ambient monitoring or emission inventories necessary to 
implement the part 70 program (e.g., development and quality assurance of emissions inventory for 
potential part 70 sources for the purpose of determining applicability).a40 If an air agency is unsure where 
to draw the line on including such activities in part 70 costs, they should contact the EPA for assistance. 

General standard for EPA review of part 70 costs for a particular air agency. In general, the EPA expects 
that part 70 permit fees will fund the activities listed in this guidance. However, in evaluating a part 70 
program, the EPA will consider the particular design and attributes of that program. Because the nature 
of permi t ting-related acti vities can vary across air agencies, the EPA evaluates each program 
individually. The acti vities listed in this guidance may not represent the full range of activities to be 
covered by permit fees.41 Addiationally, some air agencies may have further program needs based on the 
particularities of their own air quality issues and program structure. 

Sections 11.B through ILK of this guidance provide further information on specific permitting activities 
and the extent to which the costs of such activities must be treated as part 70 costs. 

B. The Costs of Part 70 Program Administration 

All part 70 program administration cos ts must be treated as part 70 costs.42 Examples of program 
administration costs include: 

38 Seee§ 70.9(b)(l)(ii), (4). 
39 Implementation plan development is mandated under title I of the Act and costs typically include such activities as 
maintaining state-wide emissions inventories and performing ambient monitoring and emissions modeling of air pollutants 
for which national ambient air quality standards have been set. 
40 See the matrix guidance at page I .  
41 The fee demonstration guidance cites various factors that may affect the types of activities included in a permit program 
and influence costs. See fee demonstration guidance at 4-5. 
42 This section includes many activities that would be categorized as part 70 costs under 40 CFR §§ 70.9(b)( I )(i)-(iii) that are 
not covered elsewhere in subsequent sections of this guidance and are necessary to conduct a part 70 program. 

7 



• Program infrastructure costs ( e.g., development of part 70 regulations, implementation guidance, 
policies, procedures, and forms); 

• Program integration costs (adapting to changes in related programs, such as NSR, section 1 12 
programs, and other programs); 

• Data system implementation costs (including data systems for submitting permitting information 
to the EPA, for permit program administration, implementation and tracking and to provide 
public access to permits or permit information); 

• Costs to operate local or Regional offices for part 70, the costs of interfacing with other state, 
local, or tribal offices ( e.g., briefing legislative or executive staff on program issues and 
responding to internal audits); 

• Costs related to interfacing with the EPA (e.g., related to program oversight, including program 
evaluations, responding to public petitions, revising implementation agreements between the air 
agency and the EPA); and 

• Activities similaar to those above. 

In addition, there are other program implementation costs, such as the costs of making determinations of 
which sources are subjaect to part 70 permitting requiremaents that must be treated as part 70 costs.43 

Examples of such activities include: 

• Maintaining an inventory of part 70 sources ( e.g., for enfoarcement of the requirement for sources 
to obtain a permit or for part 70 fee purposes); 

• Costs of determining if an individual source is a major source (for applicability purposes); 

• Costs of determining if a source qualifies for coverage under a general permit (if the air agency 
chooses to issue them); and 

• Costs of determining if a non-major source is required to obtain a part 70 permit and costs of 
implementing any insignifiacant activity and emission level exemptions under part 70. 

C. The Costs of P art 70 Program Revisions 

All costs of revising an approved part 70 program must be treated as part 70 costs, including the costs of 
developing new program elements to respond to changes in requirements, whether the revisions are the 
air agency's own initiative or required by the EPA.44 Examples of program revision costs include: 

• Costs of revising the program elements that are changing (e.g., progran1 legal authority, 
implementing regulations, data systems, and other program elements); 

43 Many of these activities may also be described as related to reviewing and acting on applications for part 70 permits, as 
provided in 40 CFR § 70.9(b)(l)(ii). 
44 See 40 CFR § 70.4(i). 
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• Costs of documenting the changes; and 

• Costs associated with obtaining the needed approvals, including for submitting program 
revisions to the EPA and any necessary follow-up work related to obtaining approval. 

D. The Costs of Reviewing Applications and Acting on Part 70 Permits 

All costs of reviewing an application for a part 70 permit, developing applicable requirements as part of 
the process of a permit, and ultimately acting upon the application must be treated as part 70 costs.t45 

These costs must include the costs of the application completeness determination, the technical review 
of the application (including the review of any supplemental monitoring that may be needed, review of 
any compliance plans, compliance schedules, and review of initial compliance certifications included in  
the application), drafting permit terms and conditions to reflect the applicable requirements that apply to 
the source, determining if  any permit shields apply, public participation, the EPA and affected air 
agency review, and issuing the pemlit. The cost of these activities must be included for initial permit 
processing, pemlit renewal, permit reopening, and permit modification. 

The costs of developing part 70 permit terms and conditions. All costs associated with the development 
of pem1it tem1S and conditions to reflect the "applicable requirements," including the costs of 
incorporating such terms i n  part 70 permits, must be treated as part 70 costs. The applicable 
requirements include the emissions limitations and standards and other requirements as provided for in 
the definition of applicable requirements in 40 CFR § 70.2. Such costs may include the costs to 
determine the provisions of the applicable requirements that specifically apply to the source, to develop 
operational flexibility provisions, netting/trading conditions, and appropriate compliance conditions 
(e.g., inspection and entry, monitoring and reporting). Appropriate compliance provisions may include 
periodic monitoring and testing under 40 CFR § 70.6(a)(3)(i)(B) and monitoring sufficient to assure 
compliance under 40 CFR § 70.6(c)( l ). 

Part 70 also requires certain regulatory provisions to be included in permits, such as citation to the origin 
and authority of each permit term, a statement of permit duration, requirements related to fee payment, 
certain part 70 compliance and reporting requirements, a permit shield (if provided by the air agency), 
and similar terms. The costs of developing such terms must be covered by permit fees.46 

The costs of developing "state-only" permit terms need not be treated as part 70 costs. Air agencies 
should screen or separate "state-only" requirements from federally-enforceable requirements and
whi le the act of separating part 70 terms from state-only terms should be treated as part 70 costs-the 
costs of developing state-only permit terms, putting them in the part 70 permit, and implementing and 
enforcing them as they appear in the part 70 permit need not be treated as part 70 costs for fee 
purposes.t47 

45 See CAA section 502(b)(3)(A)(i); 40 CFR § 70.9(b)(lt)(ii). 
46 See 40 CFR § 70.6. 
47 See the matrix guidance, which notes that state-only requirements in part 70 permits are air-grant-eligible activities, rather 
than title V-eligible activities. 
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The costs of public participation and review (by the EPA and the affected air agency).tAll costs of 
notices (or transmitting information) to the public, affected air agencies and the EPA for part 70 permit 
issuance, renewal, significant modifications and (if required by state or local law) for minor 
modifications (including staff time and publication costs) must be treated as part 70 costs. 48 

Any costs associated with hearings for part 70 permit issuance, renewal, significant modifications, and 
for minor modifications (if required by state or local law), including preparation, administration, 
response, and documentation, must be treated as part 70 costs. 

All costs for the air agency to develop and provide a response to public comments received during the 
public comment period must be treated as part 70 costs. 

Any costs associated with transmitting necessary documentation to the EPA for review and response to 
an EPA objection must be treated as part 70 costs.49 Also, the costs associated with an air agency's 
response to an EPA order granting objection to a part 70 permit and/or the costs of defending challenges 
to part 70 permit terms in state court must be treated as part 70 costs. 

E. The Costs of Implementation and Enforcement of Part 70 Permits 

With some exceptions related to court costs and enforcement actions, the costs of implementing and 
enforcing the terms of any part 70 permit must be treated as part 70 program costs. 50 Implementation and 
enforcement of permit terms and conditions related to part 70 includes requirements for compliance 
plans, schedules of complitance, monitoring reports, deviation reports, and annual certifications. 

The costs of any follow-up activities when compliance/enforcement issues are encountered should be 
treated as part 70 costs. Part 70 costs include such activities as conducting site visits, stack tests, 
inspections, audits, and requests for information either before or after a violation is identified (e.g., 
requests similar to the EPA's CAA section 114 letters). 

Part 70 costs should include the costs for any notices, findings, and letters of violation, and the 
development of cases and referrals up until the filing of the complaint or order. Excluded from permit 
costs are enforcement costs incurred after the filing of an administrative or judicial complaint.5 1 

Part 70 costs must also include the costs of implementing and enforcing any restrictions on potential to 
emit (PTE) that are included in a part 70 permit, whether they originate in the part 70 permit or were 
transferred from a non-part 70 permit, such as a minor NSR permit for a "synthetic minor source." 

48 See 40 CFR § 70.7(h) concerning public participation and 40 CFR § 70.8 concerning the EPA and affected air agency 
review. 
49 See 40 CFR § 70.8(a). 
50 See 40 CFR §§ 70.4(b), 70.6, 70.9(b)( I)(iv), and 70.1t1 .  
5 1  See the matrix guidance at page 8. 
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F. The Costs oflmplementing and Enforcing the Requirements of Non-Title V Permits Required 
Under the Act 

Part 70 fees must cover the costs of implementing and enforcing the terms and conditions of "other 
permits" (non-part 70 permits) required under the Act, such as preconstruction review permits under title 
I ,  that have been incorporated in part 70 permits as "applicable requirements."52 

Also, the costs of implementing and enforcing the terms and conditions of consent decrees and orders 
that originate in a non-part 70 permit that are incorporated into a part 70 permit must be treated as part 
70 costs. See Section II.A of this guidance. 

The costs of implementing and enforcing applicable requirements for "prospective part 70 sources" need 
not be treated as part 70 costs until such time as the source submits a timely and complete permit 
application and pays fees. In addition, the costs of implementing and enforcing "state-only" 
requirements need not be treated as part 70 costs. 

G. The Costs of Performing Certain "Other Activities" Related to Applicable Requirements 

Certain activities are required by the Act but are not "applicable requirements" because they apply to the 
permitting authority, rather than the source; such activities are referred to as "other activities."53 

Examples of applicable requirements that contain these activities include, but are not limited to, 
standards for existing sources under section 111 ( d) of the Act; case-by-case MACT under sections 112 
of the Act; and certain activities required by a SIP, FIP, or TIP, including section 110 of the Act. The 
costs of other activities must be treated as part 70 costs, if the air agency is required to perform the 
activities by part 70, title V, or the air agency's approved part 70 program; if a non-part 70 rule requires 
them to be performed in the part 70 permitting context; or if the activities are needed to assure 
compliance with, or to enforce, the terms and conditions of a part 70 permit. The costs of other activities 
should not be treated as part 70 costs, if they do not meet any of these criteria (e.g., a non-part 70 rule 
requires an activity that occurs in a non-part 70 context). See Section II.A of this guidance. 

H. The Costs of Revising, Reopening, and Renewing Part 70 Permits 

All costs associated with processing permit revi.sions, including for administrative amendments, minor 
modifications (fast-track and group processing)t, and significant modifications, must be treated as part 70 
costs.54 The part 70 costs must include all the costs of reviewing and acting on the application, as well as 
implementing and enforcing the revised permit tenns. 55 The costs of implementing any "operational 
flexibility provisions"56 approved into a program to streamline permit revision procedures must be 
treated as permit program costs (this may also generally be considered to be one of the costs of 
implementing a permit). 

52 Required to be treated as part 70 costs in certain cases by 40 CFR § 70.9(b )( I )(iv). 
53 Required to be treated as part 70 costs in certain cases by 40 CFR §§ 70.9(b)(l )(ii) and (iv). 
54 Required to be treated as part 70 costs under 40 CFR § 70.9(b)( I )(ii). Also see 40 CFR § 70.7 for more on permit issuance, 
renewal, reopening and revision procedures. 
55 40 CFR §§ 70.9(b){l)(ii) and (iv). 
56 Section 502(b)(I0) of the Act requires the operating permit regulations to include provisions to allow changes within a 
permitted facility without. requiring a permit revision under certain circumstances. The EPA refers to these provisions as 
"operational flexibility provisions." See 40 CFR § 70.4(b){l2). 
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The cost for the air agency to reopen a part 70 permit for cause must be treated as part 70 costs. The 
proceedings to reopen a permit shall follow the same procedures that apply to initial permit issuance, 
and include a requirement for the air agency to provide a notice to the source of the agency's intent to 
reopen the permit. 

When the EPA reopens a part 70 permit for cause, the air agency's costs for the proposed determination 
of termination, modification, or revocation and reissuance, and the costs to resolve the objection in 
accordance with the EPA's objection, must be treated as part 70 costs. 

The cost of renewing permits every 5 years, which involves the same procedural requirements, including 
public participation, and the EPA and affected air agency review, must be treated as part 70 costs, 57 just 
as for initial permit issuance. 

I. The Costs of General and Model Permits 

All costs for development and implementation of general and model permits under part 70 must be 
included in part 70 program costs, including the costs of drafting permits, public participation, the EPA 
review and any affected air agency's review, permit issuance, publication, assessing applications for 
coverage under the general permit, and other related costs. 58 Note that the issuance of general and model 
permits is an option for air agencies, but if such permits are issued by an air agency under part 70, the 
costs must be included in part 70 costs. 

J. The Costs of the Portion of the Small Business Assistance Program (SBAP) Attributable to 
Part 70 Sources 

The SBAP under title V is authorized to provide counseling to help small business stationary sources to 
determine and meet their obligations under the Act.59 The SBAP is authorized to provide assistance to 
small business stationary sources, as defined by CAAt§ 507(c)(l), under the preconstruction and 
operating permit programs; however, air agencies need only to include costs related to assistance with 
part 70 in part 70 costs.60 See 40 CFR § 70.9(b)(l)(viii). Allowable costs for part 70 include the costs to 
establish a small business ombudsman program to provide information on the applicability of part 70 to 
sources, available assistance for part 70 sources, the rights and obligations of part 70 sources, and 
options for sources subject to part 70. Allowable costs also include the costs associated with part 70 
applicability determinations. 

57 40 CFR § 70.9(b)(lt)(ii). 
58 Required to be included in part 70 costs by 40 CFR §§ 70.9(b)( I )(ii) and (iv). Also see 40 CFR § 70.6(d) for more on the 
administration of general pem1its. 
59 For examples of the types of activities of a SBAP that could be attributable to part 70 sources and funded by part 70 fees, 
see Transition to Funding Portions of State and Local Air Programs with Permit Fees Rather than Federal Grants, Mary D. 
Nichols, Assistant Administrator for Air and Radiation, U.S. EPA, to Regional Administrators, Regions I - X, July 21, 1994 
("transition guidance"); Letter from Conrad Simon, Director, Air & Waste Management Division, EPA Region II to Mr. 
Billy J. Sexton, Director, Jefferson County Department of Planning and Environmental Management, Air Pollution Control 
District, Louisville, Kentucky, January 23, 1996 ("Sexton memo"). 
60 Note that the preconstruction review permitting costs of assisting non-part 70 sources should generally not be included as 
part 70 costs, except for costs related to implementation and enforcement of permit terms from a preconstruction review 
permit that have been included in a part 70 permit. 

12 



 

40 CFR § 70.9(b)(3). 

Part 70 costs for SBAP must include the costs for outreach/publications on the requirements of part 70 
and/or the applicable requirements included in part 70 permits, the costs of assisting part 70 sources 
through a clearinghouse on compliance methods and technologies, including pollution prevention 
approaches, and the costs to assist sources with part 70 permitting, which may include the portion of 
costs for a small business comtpliance advisory panel that are related to part 70. 

K. The C osts of Permit Fee Program Administration 

All costs associated with the administration of an air agency's part 70 fee program must be included in 
part 70 costs, including the costs for revising fee schedules (as needed to cover all required costs), 
periodic updates, detailed accounting (if needed), determining the presumptive minimum for the air 
agency, participating in EPA evaluations of fee programs or similar EPA oversight activities, assisting 
sources with fee issues, auditing fee payment by sources, assessing penalties for fee payment errors, 
responding to internal audits and inquiries, and similar activities.6 1  

III. Flexibility in Fee Schedule Design 

An air agency may design its fee schedule to collect fees from sources using various methods, provided
the fee structure raises sufficient revenue to cover all required program costs.62 Thus, air agencies may 
charge: emissions-based fees based on actual emissions or allowable emissions; fixed fees for certain 
permit processes (different fees for initial permit review, renewals, or for various types of pem1it 
revisions); different fee rates (e.g., dollars per ton of emissions) for certain air pollutants; fees reflecting 
the actual costs of services for sources (such as charging for time and materials for a review); or other 
types of fees, including any combinattion of such fees. Finally, air agencies may charge annual fees or 
fees covering some other period of time. 

This flexibility for fee schedule design i s  available without regard to whether the air agency has set its 
fees to collect above or below the presumptive minimum. Many air agencies have designed their fee 
schedules to collect fees using an emissions-based approach that mirrors the approach of part 70 for 
determining the presumptive minimum program cost for an air agency.63 However, air agencies are not 
required to charge fees to sources in  that manner, and it is possible that such an approach may not 
necessarily result in fees that would be sufficient to cover all part 70 program costs. 

61 See 40 CFR § 70.9(b)(l)(ii); Overview of Clean Air Title V Financial Management and Reporting - A  Handbook for 
Financial Managers, Environment Finance Center, University of Maryland, Maryland Sea Grant College, University of 
Maryland. Supported by a grant from the U.S. EPA, January 1997 ("Financial Manager's Handbook") (providing an 
overview of air agency application of general government accounting, budgeting, and financial reporting concepts to the part 
70 program). 
62 See 
63 See 40 CFR § 70.9(b)(2)(i). 
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IV. The EPA Review of Existing Air Agency Fee Programs 

The initial program submittals involved review of data on expected fee revenue, program costs and 
accounting practices that were prospective in nature, since little or no data would have been available on 
actual fees or costs at that time. 

At this point, the EPA review of air agency fee programs generally focuses on a review of actual data on 
fee revenue, program costs, and review of existing accounting practices. The EPA oversight of existing 
fee programs will also likely be conducted as part of a program evaluation, a separate fee evaluation, or 
through submittal of any periodic updates or detailed accountings related to fee demonstration 
requirements. The EPA has issued a separate memorandum and guidance on part 70 program and fee 
evaluations concurrently with this updated fee schedule guidance.t64 

Fee evaluations for existing part 70 programs will generally focus on ce1tain key requirements of the Act 
and part 70 for fees discussed in Section I, General Principles for Review of Title V Fee Schedules, of 
this guidance. Such reviews may cover certain aspects of air agency accounting practices and procedures 
related to fees, particularly fee assessment procedures, tracking of fee collection and revenue uses 
(including transfers in and out of part 70 program accounts), whether all part 70 costs are included in the 
air agency's accounting of costs, and potentially other accounting aspects. 

A fee evaluation may include a review of an air agency's fee program status with respect to the 
presumptive minimum defined in 40 CFR § 70.9(b)(2). This may be important in cases where a part 70 
program was initially approved to charge above the presumptive minimum, in order to determine if the 
air agency is now charging less than the presumptive minimum. This is relevant because 40 CFR § 
70.9(b)(5)(i) requires an air agency to submit a detailed accounting to show that its fees would be 
adequate to cover the program costs if the air agency charges less than the presumptive minimum. This 
requirement is ongoing (not restricted to program submittals). 

In addition, the EPA revised the part 70 requirements related to calculating the presumptive minimum to 
add a "GHG cost adjustment" in an October 23, 2015, final rule.65 Although the EPA has announced a 
review of this final rule (82 FR 16330, April 4, 2017), the EPA has not proposed any specific changes to 
the "GHG cost adjustment." Because air agencies are required to collect sufficient fees to cover the costs 
of implementing their operating permit programs, they may still use the "GHG cost adjtustment" (as 
applicable) in calculating the fees owed to reflect the associated administrative burden of considering 
GHGs in the permitting process. The "GHG cost adjustment" is designed to cover the overall added 
administrative burden of adding GHGs to the permitting program in a general sense. 

64 Program and Fee Evaluation Strategy and Guidance for Part 70, Peter Tsirigotis, Director, Office of Air Quality Planning 
and Standards (OAQPS), U.S. EPA, to Regional Air Division Directors, Regions I - 10, March 27, 2018. 
65 The "GHG cost adjustment" was promulgated as part oftan October 23, 2015, final rule titled, Standards of Pe1formance 
for Greenhouse Gas Emissions from New, Modified and Reconstructed Stationa,y Sources: Electric Utility Generating Units, 
80 FR 64510. Specifically, see Section Xll.E. "Implications for Title V Fee Requirements for GHGs" at page 64633. See also 

40 CFR §§ 70.9(b)(2)(v) and (d)(3)(viii). 
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40 CFR § 70.9(b)(2)(ii)(B). 

"Presumptive Minimum" Calculation 

1 .  Calculate the "Cost of Emissions." The calculation is based on multiplying the actual 
emissions of "fee pollutants"66 (tons) from the air agency's part 70 sources for a preceding 12-
month period by the "presumptive minimum fee rate"67 ($/ton) that is in effect at the time the 
calculation is performed. 

Air agencies may exclude the following types of fee pollutants from the calculation: 
- Actual emissions of each regulated fee pollutant in excess of 4,000 tons per year on 

source-by-source basis. 68 

- Actual emissions of any regulated fee pollutant emitted by a part 70 source that was 
already included in the presumptive minimum fee calculation (i.e., double-counting of 
the same pollutant is not required). 69 

- Insignificant quantities of actual emissions not required in a permit application pursuant 
to 40 CFR § 70.S(c).70 

2. Calculate the "GHG Cost Adjustment" (as applicable)71 The "GHG cost adjtustment" is the 
cost for the air agency to conduct certain application reviews (activities) to determine if GHGs 
have been properly addressed for an annual period. The adjustment is calculated by multiplying 
the total hours to conduct the activities (burden hours) by the average cost of staff time ($/hour) 
to conduct the activities. 

To calculate the total hours for the air agency to conduct the activities, multiply the number of 
activities performed in each category listed in the following table by the corresponding "burden 
hours per activity factor," and sum the results. 72 

Table I. CHG reviews counted/or CHG cost adjustment p111poses 

Activity Burden Hours per 
Activity Factor 

GHG completeness determination 
(for initial permit or updated application) 43 

GHG evaluation for a permit modification or 
related permit action 7 

1 0GHG evaluation at permit renewal 

66 The term "fee pollutants" used here is shorthand for "regulated pollutants (for presumptive fee calculation)," as defined in 
40 CFR § 70.2. 
67 The "presumptive minimum fee rate" is calculated by the EPA in September of each year and is effective from September 
I to August 31 of the following year. The fee rate is adjusted annually for changes in the Consumer Price Index (CPI) and is 
published on the following Internet site: https:l/www.epa.gov/title-v-operating-permitslpermir-fees. 
68 See 
69 See 40 CFR § 70.9(b)(2)(ii)(C). For example, a source may emit an air pollutant that is defined as both a hazardous air 
pollutant and a pollutant for which a national ambient air quality standard has been established, e.g., a volatile organic 
compound. The actual emissions of such a pollutant is not required to be counted twice for fee purposes. 
70 See 40 CFR § 70.9(b)(2)(ii)(D). 
71 See 40 CFR §§ 70.9(b)(2)(i) and (v). 
72 The table shown here is found at 40 CFR § 70.9(b)(2){v). 
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V.  

To determine the GHG cost adjustmentt($), the total hours to conduct the reviews (calculated 
above) is multiplied by the average cost of staff time ($/hour). The average cost of staff time 
must include wages, employee benefits, and overhead and will be unique to the air agency. The 
average cost may be known for the air program or may be available from the air agency budget 
office or accounting staff. 

3. C alculate the Total Presaumptive Minimum. The total presumptive minimumt($) for the annual 
period is determined by adding the "cost of emissions" ( determined in Step 1) and the "GHG 
cost adjustment," as applicable (determined in Step 2). 

See Attachment B, Example Presumptive Minimum Calculation, for an example calculation for a 
hypothetical air agency that incorporates the "GHG cost adjustment." 

Future Adjustments to  Fee Schedules 

Air agencies must collect part 70 fees that are sufficient to cover the part 70 permit program costs. 73 

Accordingly, air agencies may need to revise fee schedules periodically to remain in compliance with 
the requirement that permit fees cover all part 70 permit program costs. Changes in costs over time may 
be due to many factors, including but not limited to: changes in the number of sources required to obtain 
part 70 permits; changes in the types of permitting actions being performed; promulgation of new 
emission standards; and minor source permitting requirements for CAA sections 111, 112, or 129 
standards. Air agencies should keep the EPA Regions apprised of any changes to fee schedules over 
time. The EPA will assess the proposed revision and determine whether it must be processed by the EPA 
as a substantial or non-substantial revision. As part of this process, the EPA may request additional 
information, as appropriate. 

73 40 CFR § 70.9(a). 
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ATTACHMENT A 

List of Guidance Relevant to Part 70 Fee Requirements 

EPA Guidance on Part 70 Requirements: 

• January 1992- Guidelines for Implementation of Section 507 of the Clean Air Act Amendmentsa
Final Guidelines, Office of Air Quality Planning and Standards (OAQPS), U.S. EPA. See pages 5 
and 11-12 concerning fee flexibility for small business stationary sources: 
http://www.epa.gov/sit es/production/fl les/2015-08/ documents/smbus.pdf 

• July 7, 1993 - Questions and Answers on the Requirements of Operating Permits Program 
Regulations, U.S. EPA. See Section 9: h1tp:l/www.epa.gov/sites/production/files/20I 5-
08/documents/bbrd _qa l .pdf 

• August4, 1993 - Reissuance of Guidance on Agency Review of State Fee Schedules for Operating 
Permits Programs under Title V, John S. Seitz, Director, OAQPS, U.S. EPA, to Air Division 
Directors, Regions I-X ("1993 fee schedule guidance"). Note that there was an earlier document on 
this subj ect that was superseded by this document: 
http://www 3. epa. gov It t n/naaqs/ aq mgu idelcoll eel ionlt 5/fees.pdf 

• August 9, 1993 - Acid Raina-Title V Guidance on Fees and Incorporation by Reference, Brian J. 
McLean, Director, Acid Rain Division, U.S. EPA, to Air, Pesticides, and Toxics Division Directors, 
Regions I, IV, and VI, Air and Waste Management Division Director, Region II, Air and Toxics 
Division Directors, Regions III, VII, VIII, IX and X and Air and Radiation Division Director, 
Region V: h1tp:l/www. epa.govlsites/productionlfiles/20 I5-08/documentslcombo809.pdf 

• September 23, 1993 - Matrix of Title V-Related and Air Granta-Eligible Activities, OAQPS, U.S. 
EPA ("matrix guidance"). The matrix notes that it is to be "read and used in concert with the August 
4, 1993, fee [schedule] guidance": http://www.epa.govl-sites/production/files/2015-
08/documents/matrix.pdf 

• October 22, 1993 - Use of Clean Air Act Title V Permit Fees as Match for Section I 05 Grants, 
Gerald M. Yamada, Acting General Cow1sel, U.S. EPA, to Michael H. Shapiro, Acting 
Administrator, Office of Air and Radiation, U.S. EPA: 
https ://www.epa.gov/sites/production/files/2015-08/ documentslusefees. pdf. 

• November 01, 1993 - Title V Fee Demonstration and Additional Fee Demonstration Guidance. John 
S. Seitz, Director, OAQPS, U.S. EPA, to Director, Air, Pesticides and Toxics Management Division, 
Regions I and IV, Director, Air and Waste Management Division, Region II, Director, Air, Radiation 
and Toxics Division, Region III, Director, Air and Radiation Division, Region V, Director, Air, 
Pesticides and Toxics Division, Region VI and Director, Air and Toxics Division, Regions VII, VIII, 
IX and X, U.S. EPA ("fee demonstration guidance"): 
http ://www 3. epa. gov/I tn/naaqs/ aq mguidelcollect ion/t 5/feedemon.pdf 



 

 

 

• July 21,  1994 - Transition to Funding Portions of State and Local Air Programs with Permit Fees 
Rather than Federal Grants, Mary D. Nichols, Assistant Administrator for Air and Radiation, U.S. 
EPA, to Regional Administrators, Regions I - X ("transition guidance"): 
http ://www.epa.gov/sites/production/flles/2015-08/ documentslgrantmem. pdf 

• August 28, 1 994 - Additional Guidance on Funding Support for State and Local Programs, Mary D. 
Nichols, Assistant Administrator for Air and Radiation, U.S. EPA, to Regional Administrators, 
Regions 1- X ("additional guidance memo"): http://www.epa.gov/siteslproduction/.files/2015-
08/documents/guidline.pdf 

• January 25, 1995 - Options for Limiting the Potential to Emit (PTE) of a Stationary Source Under 
Section 112 and Title V of the Clean Air Act (Act), John S. Seitz, Director for Office of Air Quality 
Planning and Standards, U.S. EPA, to Regional Directors, Regions I - X:  
https://www.epa.gov/sites/production/files/documentsllimit-pte-1pl.pdf 

• January 23, 1996 - Letter from Conrad Simon, Director, Air & Waste Management Division, EPA 
Region II to Mr. Billy J. Sexton, Director, Jefferson County Department of Planning and 
Environmental Management, Air Pollution Control District, Louisville, Kentucky ("Sexton memo"): 
hllps://www.epa.gov/sites/productionljiles/2016-04/documentslsexton 1996.pdf 

• January 1997 - Overview of Clean Air Title V Financial Management and Reporting -A Handbook 
for Financial Managers, Environment Finance Center, University of Maryland, Maryland Sea Grant 
College, University of Maryland. Supported by a grant from the U.S. EPA ("financial manager's 
handbook"): http://www.epa.gov/siteslproductionl.files/2015-08/documenlslt5finance. pdf 

• October 23, 2015 - Standards of Pe,formancefor Greenhouse Gas Emissions from New, Modified 
and Reconstructed Stationary Sources: Electric Utility Generating Units; Final Rule (80 FR 645t1 0). 
See Section XII.E, "Implications for Title Y_ Fee Requirements for GHGs" at page 64633: 
http://www.gpo.gov/fdsyslpkg/FR-2015-l 0-23/pdf/2015-2283 7.pdf 

Guidance on Governmental Accounting Standards Relevant to Part 70: 

• Handbook of Federal Accounting Standards and Other Pronouncements, as Amended, as of June 30, 
2015, Federal Accounting Standards Advisory Board (F ASAB). 
http://wwwfasab.gov/pdffiles/2015 Jasab _handbook. pdf 

• Statement of Federal Financial Accounting Standards 4: Managerial Cost Accounting Standards and 
Concepts, page 396 of the F ASB Handbook ("SFF AS No. 4"). 

• Statement of Federal Financial Accounting Standards 7: Accounting for Revenue and Other 
Financial Sources and Concepts for Reconciling Budgetary and Financial Accounting, page 592 of 
the F ASAB Handbook ("SFF AS No. 7"). 

Statements of the Governmental Accounting Standards Board (GASB): 

• Statement No. 33, Accounting and Financial Reporting for Nonexchange Transactions (December
1998) ("GASB Statement No. 33"): 
http://www.gasb.org/jsp/GASB/Document_CIGASBDocumentPage?cid= l l 76160029148&accepted 
Disclaimer=true. 
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 • Statement No. 34, Basic Financial Statements - and Management 's Discussion and Analysis - for 
State and Local Governments (June 1999) ("GASB Statement No. 34"): 
http://www.gasb. orgljsp/GASB/Document _CIGASBDocumentPage ?cid= 1176160029121 &accepted 
Disclaimer=true. 
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ATTACHMENT B 

Example Presumptive Minimum Calculation 

This attachment provides an example calculation of the "presumptive minimum" under 40 CFR part 
170 for a hypothetical air agency ("Air Agency X").t

Background: 
•t The "presumptive minimum" is an amount of fee revenue for an air agency that is presumed to 

be adequate to cover part 70 costs.2 

ot If an air agency's fee schedule would result in fees that would be less than the
presumptive minimum, there is no presumption that its fees would be adequate to cover
part 70 costs and the air agency is required to submit a "detailed accounting" to show that
its fees would be sufficient to cover its part 70 costs.3 

ot If an air agency's fee schedule would result in fees that would be at least equal to the
presumptive minimum, there is a presumption that its fees would be adequate to covert
costs and a "detailed accounting" is not required. However, a "detailed accounting" is
required whenever the EPA determines, based on comments rebutting the presumption oft
fee adequacy or on the EPA' s own initiative, that there are serious questions regarding
whether its fees are sufficient to cover part 70 costs.4 

•t In addition, independent of the air agency's status with respect to the presumptive minimum, at
"detailed accounting" is required whenever the EPA determines on its own initiative that theret
are serious questions regarding whether an air agency's fee schedule is sufficient to cover its partt
70 costs. This is required because part 70 requires an air agency's fee revenue to be sufficient to 
cover part 70 permit program costs. 5 

•t The quantity of air pollutants and the "GHG cost adjtustment" are unique to each air agency andt
vary from year-to-year. As a result, the presumptive minimum calculated for an air agency ist
also unique to that particular agency on a year-to-year basis.t

•t No source should use the presumptive minimum calculation described in this attachment to 
calculate its part 70 fees.6 Sources should instead contact their air agency for more informationt
on how to calculate fees for a source.t

1 The example calculation follows the requirements of 40 CFR § 70.9(b)(2)(i)-(v).t
2 See 40 CFR § 70.9(b)(2)(i). 
3 See 40 CFR § 70.9(b)(5) (concerning the "detailed accounting" requirement). 
4 See 40 CFR § 70.9(b)(5)(ii). 
5 See 40 CFR §§ 70.9(a) and (b)(I). 
6 See40 CFR § 70.9(b)(3) (providing air agencies with flexibility on how they charge fees to individual sources). 
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• An air agency may calculate the presumptive minimum in several ci rcumstances: 

o As part of a fee demonstration submitted to the EPA when an air agency sets its fee 
schedule to collect at or above the presumptive minimum. 

o As part of a fee evaluation to determine if an air agency with a fee schedule originally 
approved to be at or  above the presumptive minimum now results i n  fees that are below 
the current presumptive minimum. When this occurs, the air agency i s  required to submit 
a "detailed accounting" to show that its fee schedule will be sufficient to cover all 
required program costs. Such a change in the presumptive minimum for an air agency 
may occur for many reasons over time. 7 

o To update the presumptive minimum amount for the air agency to account for changes 
that have occurred since the calculation was last performeda. A common reason for an air 
agency to do this is to recalculate the amount to add the GHG cost adjustment.8 

The presumptive minimum calculation is generally composed of three steps: 

1 .  Calculation of the "cost of emissions. "aThe "cost of emissions" is proportional to the emissions 
of certain air pollutants of part 70 sources. 

2. Calculation of the "GHG cost adjustment" (as applicable). The "GHG cost adjustment," 
promulgated in October 23, 2015, is intended to recover the costs of incorporating GHGs into the 
permitting program. 

3 .  Sum the values calculated in Steps I and 2. 

7 It has been almost two decades since most part 70 programs were approved. Changes may have occurred since then that 
would affect the presumptive minimum calculation for an air agency. For example, changes in the emissions inventory for 
part 70 sources or changes to air agency fee schedules. The part 70 rules were also revised in 2015 to add a "GHG cost 
adjustment" to the calculation of the presumptive minimum fee. 
8 See 80 FR 64633 (October 23, 201t5); 40 CFR § 70.9(b)(2)(v). 
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Example Scenario and Calculation: 

Air Agency X performs its presumptive minimum calculation in  November of 2016 using data for Fiscal 
Year 2016 (FY16 or October 1, 2015, through September 30, 2016). 

Step 1 - C alculate the Cost of Emissions: 
The "cost of emissions" is determined by multiplying the air agency's inventory of actual emissions of 
certain pollutants from part 70 sources ("fee pollutants") by an annual fee rate determined by the EPA. 

A. Determine the Actual Emi s sions of "Fee Pollutants" for a 1 2-month Period Prior to the 
C alculation. 

Note that the term "fee pollutants" used here is shorthand for "regulated pollutants (for 
presumptive fee calculation)," a defined term in part 70,9 which includes air pollutants for which 
a national ambient air quality standard has been set, hazardous air pollutants, and air pollutants 
subject to a standard under section 111 of the Act, excluding carbon monoxide, greenhouse 
gases, and certain other pollutants. 10 Note that any preceding 12-month period may be used, for 
example, a calendar year, a fiscal year, or any other period that is representative of normal source 
operation and consistent with the fee schedule used by the air agency. 

For example, a review of Air Agency X's emissions inventory records for part 70 sources for the 
12-month period (FY16) indicates that the actual emissions of"fee pollutants" were 15,700 tons. 

Total "Fee Pollutants"t= 15,700 tons for FYl 6 

B. Determine the Presumptive Minimum Fee Rate ($/too) Effective at the Time the 
Calculation i s  Performed. 

The presumptive minimum fee rate is updated by the EPA annually and is effective from 
September l until August 31 of the following year. Historical and current fee rates are available 
online: https:l/www.epa.gov/title-v-operating-permits/permit-fees._The fee rate used in the 
calculation is the one that is effective on the date the calculation is performed, rather than the fee 
rate in effect for the annual period of the emissions data. 

For example, Air Agency X calculates its "presumptive minimum" for FY16 in November 2016. 
The air agency first refers to the EPA website (listed above) to find the fee rate effective for 
November 2016. This fee rate ($48.88) is used in the next step to calculate the cost of emissions. 

Presumptive Minimum Fee Rate ($/ton) = $ 48.88 per ton. 

9 The definition of"regulated pollutant (for presumptive fee calculation)" is found at 40 CFR § 70.2. 
10 Note that 40 CFR §§ 70.9(b)(2)(ii) and (iii) provides exclusions for certain air pollutants and includes a definition of 
"actual emissions." 
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C.aCalculate the Cost of Emissions.a

Calculate the cost of emissions by multiplying the total tonstof "fee pollutants" (value found int
A)tby the presumptive minimum fee rate (value found intB).t

Cost of Emissionst= "Fee Pollutants" (tons) * Presumptive Minimum Fee Rate ($/ton) 
= 15,700 tonst* $48.88/ton 
= $767,416 

Value Calculated in Step 1: Cost of Emissionsa= $767,416 

Step 2 - Calculate the GHG Cost Adjustment (as applicable): 
The "GHG cost adj ustment" is the cost for the air agency to review applications for certain permitting 
actions to determine i f  GHGs have been properly addressed. 

A.a Determine the Number of GHG Activities for Each Activity Category.a

Determine the total number of activities processed during the period for each activity category 
listed in the following table [based on table at 40 CFR § 70.9(b)(2)(v)). 

Activity 
Burden Factor 

(hours per activity) 
GHG Completeness Determinations 
(for initial permit or updated application) 

43 

GHG Evaluations for Permit Modification or 
Related Permit Actions 

7 

GHG Evaluations at Permit Renewal 10 

For example, Air Agency X's records were reviewed to determine the number of activities that 
occurred for each activity category during FY 16: 

•t 2 GHG completeness detem1inations for initial applicationst
•t 46 GHG evaluations for permit modifications or related actions

(11 significant modifications and 35 minor modifications) 
•t 20 GHG evaluations at permit renewalt

Note that the activities above are assumed to occur for each initial application, permit 
modification, or permit renewal, regardless of whether the source emits GHGs or is subject to 
applicable requirements for GHGs. Thus, there were 20 GHG evaluations at permit renewal 
because there were 20 permit renewals. 
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B. Calculate the GHG Burden for Each Activity Category. 

The GHG burden for each activity category is calculated by multiplying the number of activities 
for each category (identified in A) by the relevant burden factor (hours/activity) listed in the 
table above. 

GHG Burden = Number of activities * Burden factor (hours/activity) 

For example, Air Agency X calculated GHG burden as follows: 
• 2 Completeness Determinations * 43 hours/activity = 86 hours 
• 46 Evaluations for Mods or Related Actions * 7 hours/activityt= 322 hours 
• 20 Evaluations at Permit Renewal * l 0 hours/activity = 200 hours 

C. Calculate the Total GHG Burden (in hours). 

The total GHG burden hours are calculated by summing the GHG burden hours for each activity 
category determined in B.  

For example, Air Agency X calculated total GI-JG burden hours as follows: 
Total GHG Burden Hours = 86 hours + 322 hours + 200 hours 

= 608 hours 

D. Calculate the GHG Cost Adjustment. 

Calculate the GHG cost adjtustment for the period by multiplying the total GHG burden hours 
(value calculated in C) by the cost of staff time. 

GHG Cost Adjustmentt= Total GHG burden hours (hours)t* Cost of staff time ($/hour) 

For example, Air Agency X's budget office reported that the average cost of staff time for the 
Department of Natural Resources (including wages, benefits, and overhead) for FY16 was 
$56/hour. 

GHG Cost Adjustmentt= Total GHG burden hourst* Cost of staff time 
= 608 hours * $56/hour 
= $34,048 

Value Calculated in Step 2: GHG Cost Adj ustmenta= $34,048 
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Step 3 - C alculate the Total Presumptive Minimum: 
Calculate the total for the period by adding the cost of emissions (value calculated in  Step 1) and the 
GHG cost adjustment, as applicable (value calculated in Step 2). 

Presumptive minimumt= Cost of emission ($) + GHG cost adjustmentt($) 
= $767,416 + $34,048 

= $801,464 

TotalaPresumptive Minimum=a$801,464 

Conclusion:a

$801,464 is the Air Agency X's presumptive minimum for FYI 6. Thistvalue would be compared against 
the total part 70 fee revenue for the same period to determine if the total fee revenue istgreater than or 
lesstthan the presumptive minimum. 
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August 4, 1993 

MEMORANDUM 

SUBJECT: Reissuance of Guidance on Agency Review of State Fee 
Schedules for Operating Permits Programs Under Title V 

FROM: John S. Seitz, Director /s/ 
Office of Air Quality Planning and Standards (MD-10) 

TO: Air Division Director, Regions I-X 

On December 18, 1992, I issued a memorandum designed to provide 
initial guidance on the Environmental Protection Agency's (EPA's) 
approach to reviewing State fee schedules for operating permits programs 
under title V of the Clean Air Act (Act). Today's memorandum updates, 
clarifies, revises, and replaces the earlier memorandum. 

Section 502(b)(3) of the Act requires that each State collect fees 
sufficient to cover all reasonable direct and indirect costs required to 
develop and administer its title V permits program. [As used herein, 
the term "State" includes local agencies.] The final part 70 regulation 
contains a list of activities discussed in the July 21, 1992 preamble to 
the final rule (57 FR 32250) which must be funded by permit fees. This 
memorandum and its attachment provide further guidance on how EPA 
interprets that list of activities, as well as the procedure for 
demonstrating that fee revenues are adequate to support the program. 

The memorandum and attachment set forth the principles which will 
generally guide our review of fee submittals. The EPA believes that 
these positions are consistent with the preamble and final rule and are 
useful in explaining the broad language in the promulgation, but in no 
way supplant the promulgation itself. In evaluating State program 
submittals, EPA will make judgments based on the particular design and 
attributes of the State program, as well as the requirements of section 
70.9 of part 70. 
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The policies set out in this memorandum and attachment are intended 
solely as guidance, do not represent final Agency action, and cannot be 
relied upon to create any rights enforceable by any party. 

Several substantive revisions to the earlier guidance that are 
reflected in this document deserve special mention. First, 
with respect to activities which relate to provisions of the Act in 
addition to title V, the revisions clarify that the cost of those 
activities would be permit program costs only to the extent the 
activities are necessary for part 70 purposes. For example, this 
qualification would apply to activities undertaken pursuant to sections 
110, 111, and 112 of the Act. In determining which of the activities 
normally associated with State Implementation Plan (SIP) development are 
to be funded by permit fees, for instance, States should include those 
activities to the extent they are necessary for the issuance and 
implementation of part 70 permits. Accordingly, if a SIP provision 
requires that a State perform or review a modeling demonstration of a 
source's impact on ambient air quality as part of the permit application 
process, the State's costs which arise from the modeling demonstration 
(which are ordinarily not permit program costs) must be covered by 
permit fees. 

Second, the revisions provide that case-by-case maximum achievable 
control technology determinations for modified/ constructed and 
reconstructed major toxic sources under 
section 112(g) of the Act are considered permit program costs, even if 
the determination preceded the issuance of the part 70 permit. This 
position is consistent with the Agency's guidance on Title V Program 
Approval Criteria for Section 112 Activities (issued April 13, 1993). 
In that guidance, EPA explained that in order to obtain approval of 
their title V permit programs, States must take responsibility for 
implementing all applicable requirements of section 112, including 
section 112(g), to fulfill their broader obligation to issue title V 
permits which incorporate all applicable requirements of the Act. For 
this reason, these section 112 activities are appropriately viewed as 
permit program costs and thus funded with permit fees. 

Third, the revisions clarify in section II.L that enforcement 
costs incurred prior to the filing of an administrative or judicial 
complaint are considered permit program costs, including the issuance of 
notices, findings, and letters of violation, as well as development and 
referral to prosecutorial agencies of enforcement cases. This approach 
is based on legislative history which indicates that Congress viewed the 
filing of complaints as the beginning of enforcement actions for 
purposes of the statutory provision that excludes "court costs or other 
costs associated with any enforcement action" from the costs to be 
recovered through permit fees. 

Fourth, the revisions take a different approach to 
"State-only" requirements which are part of the title V permit by 
concluding that part 70 does not require that permit fees cover the 
costs of implementing and enforcing such conditions, since the rule 
requires that States designate these requirements as not federally 
enforceable. 
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Fifth, the attachment modifies the discussion of the extent to 
which title V fees must fund the costs of permit programs under 
provisions of the Act other than title V. After carefully considering 
section 110(a)(2)(L) (which requires that every major source covered by 
a permit program required under the Act pay a fee to fund the permit 
program), as it relates to section 502(b)(3) in general, and section 
502(b)(3)(A)(ii) in particular, EPA has concluded that title V fees must 
cover the costs of implementing and enforcing not only title V permits 
but of any other permits required under the Act, regardless of when 
issued. This result makes sense, since the title V permit will 
incorporate the terms of other permits required under the Act so that 
enforcing title V permits will have the effect of implementing and 
enforcing those permit requirements as well. However, the costs of 
reviewing and acting on applications for permits required under Act 
provisions other than title V need not be recouped by title V fees. In 
conclusion, the costs of implementing and enforcing all permits required 
under the Act must be considered in determining whether a State's fee 
revenue is adequate to support its title V program. However, States may 
opt to retain separate mechanisms and procedures for collecting permit 
fees for other permitting programs under the Act, provided the fees 
covering the costs of implementing and enforcing permits are included in 
the determination of fee adequacy for purposes of title V. 

Although most of the changes outlined today are not expected to 
affect significantly whether EPA will find fee programs based on the 
earlier guidance adequate, we will assist States in resolving any 
difficulties which may have resulted from reliance on the December 18 
guidance. 

As a means of providing support for the Regional Offices and 
States on fee approval issues, we invite early submittal of fee analyses 
(separate from the entire program submittal) from States, particularly 
those which propose to charge less than the presumptive fee minimum. We 
will assist Regional Offices in reviewing these submittals with respect 
to the requirements of title V. Case-by-case reviews of fee programs 
which you believe are ripe for review offer a timely opportunity to 
provide additional guidance on this issue. 

If you would like us to assist with review of a State's fee 
program, please contact Kirt Cox. For further information, 
you may call Kirt at (919) 541-5399 or Candace Carraway at 
(919) 541-3189. 

Attachment 

cc: Air Branch Chief, Regions I-X 
Regional Counsel, Regions I-X 
M. Shapiro 
J. Kurtzweg 
A. Eckert 
B. Jordan 
R. Kellam 
J. Rasnic 






	

	

	

	

	

	

	

ATTACHMENT 

GUIDANCE FOR STATE FEE PROGRAM DEVELOPMENT 

I. GENERAL PRINCIPLES 

! States must collect, from part 70 sources, fees adequate to fund 
the reasonable direct and indirect costs of the permits program. 

! Only funds collected from part 70 sources may be used to fund a 
State's title V permits program. Legislative appropriations, 
other funding mechanisms such as vehicle license fees, and section 
105 funds cannot be used to fund these permits program activities. 

! The 1990 Amendments to the Clean Air Act (Act) generally require a 
broader range of permitting activities than are currently 
addressed by most State and local permits programs. Title V and 
part 70 contain a nonexclusive list of types of activities which 
must be funded by permit fees. 

! Title V fees present a new opportunity to improve permits program 
implementation where funding has been inadequate in the past. 

! The fee revenue needed to cover the reasonable direct and indirect 
costs of the permits program may not be used for any purpose 
except to fund the permits program. However, title V does not 
limit State discretion to collect fees pursuant to independent 
State authority beyond the minimum amount required by title V. 
The evaluation of State fee program adequacy for part 70 approval 
purposes will be based solely on whether the fees will be 
sufficient to fund all permit program costs. 

! Any fee program which collects aggregate revenues less than the 
$25 per ton per year (tpy) presumptive minimum will be subject to 
close Environmental Protection Agency (EPA) scrutiny. 

! If credible evidence is presented to EPA which raises serious 
questions regarding whether the presumptive minimum amount of fee 
revenue is sufficient to fund the permits program adequately, the 
State must provide a detailed demonstration as to the adequacy of 
its fee schedule to fund the direct and indirect costs of the 
permits program. 



	





























































	




! The EPA encourages State legislatures to include flexible fee 
authority in State statutes so as to allow flexibility to manage 
fee adjustments if needed in light of program experience, audits, 
and accounting reports. States should be able to adapt their fee 
schedules in a timely way in response to new information and new 
program requirements. 

II. ACTIVITIES EXPECTED TO BE FUNDED BY PERMIT FEES 

A. Overview. 

- Permits program fees must cover all reasonable direct and 
indirect costs of the title V permits program incurred by 
State and/or local agencies. For example, fees must cover 
the cost of permitting affected units under section 404 of 
the Act, even though such sources may be subject to special 
treatment with respect to payment of permit fees. 

- In making the determination as to whether an activity is a 
title V permits program activity, EPA will consider the 
design of the individual State's title V program and its 
relationship to its comprehensive air quality program. State 
design of its air program, including its State Implementation 
Plan (SIP), will in some cases determine whether a particular 
activity is properly considered a permits program activity. 
For example, if a SIP provision requires that a State perform 
or review a modeling demonstration of a source's impact on 
ambient air quality as part of the permit application 
process, the State's costs which arise from the modeling 
demonstration (which are ordinarily not permit program costs) 
would be part of the State's title V program costs. Because 
the nature of permitting-related activities can vary from 
State to State, the EPA intends to evaluate each program 
individually using the definition of "permit program costs" 
in the final regulation. 

! In general, EPA expects that title V permit fees will fund 
the activities listed below. However, in evaluating State 
program submittals, EPA will consider the particular design 
and attributes of the State program. It is important to note 
that the activities listed below may not represent the full 
range of activities to be covered by permit fees. 
Implementation experience may demonstrate that additional 
activities are appropriately added to this list. 
Additionally, some States may have further 
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program needs based on the particularities of their own air 
quality issues and program structure. 

- States may use permit fees to hire contractors to support 
permitting activities. 

B. Initial program submittal, including: 

- Development of documentation required for program submittal, 
including program description, documentation of adequate 
resources to implement program, letter from Governor, 
Attorney General's opinion. 

- Development of implementation agreement between State and 
Regional Office. 

C. Part 70 program development, including: 

- Staff training. 

- Permits program infrastructure development, including: 

* Legislative authority. 

* Regulations. 

* Guidance. 

* Policy, procedures, and forms. 

* Integration of operating permits program with other 
programs [e.g., SIP, new source review (NSR), section 
112]. 

* Data systems (including AIRS-compatible systems for 
submitting permitting information to EPA, permit 
tracking system) for title V purposes. 

* Local program development, State oversight of local 
programs, modifications of grants of authority to local 
agencies, as needed. 

* Justification for program elements which are different 
from but equivalent to required program elements. 

- Permits program modifications which may be triggered by new 
Federal requirements/policies, new standards [e.g., maximum 
achievable control technology (MACT), SIP, Federal 
implementation plan], or audit results. 

3 



















































































D. Permits program coverage/applicability determinations, including: 

- Creating an inventory of part 70 sources. 

- Development of program criteria for deferral of 
nonmajor sources consistent with the discretion provided to 
States in part 70. 

- Application of deferral criteria to individual sources. 

- Development of significance levels (for exempting certain 
information from inclusion on permits application). 

- Development and implementation of federally-enforceable 
restrictions on a source's potential to emit in order to 
avoid it being considered a major source. 

E. Permits application review, including: 

- Completeness review of applications. 

- Technical analysis of application content. 

- Review of compliance plans, schedules, and compliance 
certifications. 

F. General and model permits, including: 

- Development. 

- Implementation. 

G. Development of permit terms and conditions, including: 

- Operational flexibility provisions. 

- Netting/trading conditions. 

- Filling gaps within applicable requirements (e.g., periodic 
monitoring and testing). 

- Appropriate compliance conditions (e.g., inspection 
and entry, monitoring and reporting). 

- Screen/separate "State-only" requirements from the federally-
enforceable requirements. 
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- Development of source-specific permit limitations [e.g., 
section 112(g) determinations, equivalent SIP emissions 
limits pursuant to 70.6(a)(1)(iii)]. 

- Optional shield provisions. 

H. Public/EPA participation, including: 

- Notices to public, affected States and EPA for issuance, 
renewal, significant modifications and (if required by State 
law) for minor modifications (including staff time and 
publication costs). 

- Response to comments received. 

- Hearings (as appropriate) for issuance, renewal, significant 
modifications, and (if required by State law) for minor 
modifications (including preparation, administration, 
response, and documentation). 

- Transmittal to EPA of necessary documentation for review and 
response to EPA objection. 

- 90-day challenges to permits terms in State court, petitions 
for EPA objection. 

I. Permit revisions, including: 

- Development of criteria and procedures for the following 
different types of permit revisions: 

* Administrative amendments. 

* Minor modifications (fast-track and group processing). 

* Significant modifications. 

- Analysis and processing of proposed revisions. 

J. Reopenings: 

- For cause. 

- Resulting from new emissions standards. 
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K. Activities relating to other sections of the Act which are also 
needed in order to issue and implement part 70 permits, including: 

- Certain section 110 activities, such as: 

* Emissions inventory compilation requirements. 

* Equivalency determinations and case-by-case 
reasonably available control technology determinations 
if done as part of the part 70 permitting process. 

- Implementation and enforcement of preconstruction 
permits issued to part 70 sources pursuant to title I 
of the Act, including: 

* State minor NSR permits issued pursuant to a program 
approved into the SIP. 

* Prevention of significant deterioration/NSR permits 
issued pursuant to Parts C and D of 
title I of the Act. 

- Implementation of Section 111 standards through part 70 
permits. 

- Implementation of the following section 112 requirements 
through part 70 permits: 

* National Emission Standards for Hazardous Air 
Pollutants (NESHAP) promulgated under 
section 112(d) according to the timetable specified in 
section 112(e). 

* The NESHAP promulgated under section 112(f) subsequent 
to EPA's study of the residual risks 
to the public health. 

* Section 112(h) design, equipment, work practice, or 
operational standards. 

- Development and implementation of certain section 112 
requirements through part 70 permits, including: 

* Section 112(g) program requirements for constructed, 
reconstructed, and modified major sources. 
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* Section 112(i) early reductions. 

* Section 112(j) equivalent MACT determinations. 

* Section 112(l) State air toxics program activities that 
take place as part of the part 70 permitting process. 

* Section 112(r)(7) risk management plans if the plan is 
developed as part of the permits process. 

L. Compliance and enforcement-related activities to the extent that 
these activities occur prior to the filing of an administrative or 
judicial complaint or order. These activities include the 
following to the extent they are related to the enforcement of a 
permit, the obligation to obtain a permit, or the permitting 
regulations: 

- Development and administration of enforcement legislation, 
regulations, and policy and guidance. 

- Development of compliance plans and schedules of compliance. 

- Compliance and monitoring activities. 

* Review of monitoring reports and compliance 
certifications. 

* Inspections. 

* Audits. 

* Stack tests conducted/reviewed by the permitting 
authority. 

* Requests for information either before or after a 
violation is identified (e.g., requests similar to 
EPA's section 114 letters). 

- Enforcement-related activities. 

* Preparation and issuance of notices, findings, and 
letters of violation [NOV's, FOV's, LOV's]. 

* Development of cases and referrals up until the filing 
of the complaint or order. 
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- Excluded are all enforcement/compliance monitoring costs 
which are incurred after the filing of an administrative or 
judicial complaint. 

M. The portion of the Small Business Assistance Program which 
provides: 

- Counseling to help sources determine and meet their 
obligations under part 70, including: 

* Applicability. 

* Options for sources to which part 70 applies. 

- Outreach/publications on part 70 requirements. 

- Direct part 70 permitting assistance. 

N. Permit fee program administration, including: 

- Fee structure development. 

- Fee demonstration. 

* Projection of fee revenues. 

* Projection of program costs if detailed demonstration 
is required. 

- Fee collection and administration. 

- Periodic cost accounting. 

O. General air program activities to the extent they are also 
necessary for the issuance and implementation of part 70 
permits. 

- Emissions and ambient monitoring. 

- Modeling and analysis. 

- Demonstrations. 

- Emissions inventories. 

- Administration and technical support (e.g., managerial costs, 
secretarial/clerical costs, labor indirect costs, copying 
costs, contracted services, accounting and billing). 
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- Overhead (e.g., heat, electricity, phone, rent, and 
janitorial services). 

- States will need to develop a rational method based on sound 
accounting principles for segregating the above costs of the 
permits program from other costs of the air program. The 
cost figures and methodology will be reviewed by EPA on a 
case-by-case basis. 

III. FLEXIBILITY IN FEE STRUCTURE DESIGN 

A. A State may design its fee structure as it deems appropriate, 
provided the fee structure raises sufficient revenue to cover all 
reasonable direct and indirect permits program costs. 

B. Provided adequate aggregate revenue is raised, States may: 

- Base fees on actual emissions or allowable emissions. 

- Differentiate fees based on source categories or type of 
pollutant. 

- Exempt some sources from fee requirements. 

- Determine fees on some basis other than emissions. 

- Charge annual fees or fees covering some other period of 
time. 

IV. INITIAL PROGRAM APPROVABILITY CRITERIA 

A. Elements of State program submittals which relate to permit fees. 

- Demonstration that fee revenues in the aggregate will 
adequately fund the permits program. 

- Initial accounting to demonstrate that permit fee revenues 
required to support the reasonable direct and indirect 
permits program costs are in fact used to fund permits 
program costs. 

- Statement that the program is adequately funded by permit 
fees (which is supported by cost estimates for the first 4 
years of the permits program). 
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B. Methods by which a State may demonstrate that its fee schedule is 
sufficient to fund its title V permits program: 

- Demonstration that its fee revenue in the aggregate will meet 
or exceed the $25/tpy (with CPI adjustment) presumptive 
minimum amount. 

- Detailed fee demonstration. 

* Required if fees in the aggregate are less than the 
presumptive minimum or if credible evidence is 
presented raising serious questions during public 
comment on whether fee schedule is sufficient or 
information casting doubt on fee adequacy otherwise 
comes to EPA's attention. 

C. Computation of $25/tpy presumptive minimum. 

- The emissions inventory against which the $25/tpy is applied 
is calculated as follows: 

* Calculate emissions inventory using actual emissions 
(and estimates of actual emissions). 

* From the total emissions of part 70 sources, exclude 
emissions of carbon monoxide (CO) and other pollutants 
consistent with the definition of "regulated pollutant 
(for presumptive fee purposes)." 

* States may: 

! Exclude emissions which exceed 4,000 tpy per 
pollutant per source. 

! Exclude emissions which are already included in 
the calculation (i.e., double-counting is not 
required). 

! Exclude insignificant quantities of emissions not 
required in a permit application. 

* States have two options with respect to emissions from 
affected units under section 404 of the Act during 1995 
through 1999. 

! If a State excludes emissions from affected units 
under section 404 from its inventory, fees from 
those units may not be used to show that the 
State's fee revenue meets or exceeds the $25/tpy 
presumptive minimum amount (see paragraph IV.E 
below). 

! If a State includes emissions from affected units 
under section 404 in its inventory, it may include 
non-emissions-based fees from those units in 
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showing that its fee revenue meets or exceeds the 
$25/tpy presumptive minimum amount (see paragraph 
IV.E below.) 

- Computation of the presumptive minimum amount is a surrogate 
for predicting aggregate actual program costs. Once this 
aggregate cost has been determined, the method used for 
computing it does not restrict a State's discretion in 
designing its particular fee structure. States may impose 
fees in a manner different from the criteria for calculating 
the presumptive amount (e.g., charging fees for CO emissions 
and for emissions which exceed 4,000 tpy per pollutant per 
source). 

D. Establishing that fee revenue meets or exceeds the presumptive 
minimum. 

- Fee revenue in the aggregate must be equivalent to $25/tpy 
(as adjusted by CPI) as applied to the qualifying emissions 
inventory. 

- States have flexibility in fee schedule design as outlined in 
paragraph III above and are not required to adopt any 
particular fee schedule. 

E. Fees collected from affected units under section 404. 

- States may not use emissions-based fees from "Phase I" 
affected units under section 404 for any purpose related to 
the approval of their operating permits programs for the 
period from 1995 through 1999. The EPA interprets the 
prohibition contained in section 408(c)(4) of the Act as 
preventing EPA from recognizing the collection of such fees 
in determining whether a State has met its obligation for 
adequate program funding. Furthermore, such fees cannot be 
used to support the direct or indirect costs of the permits 
program. However, States may, on their own initiative, 
impose title V emissions-based fees on affected units under 
section 404 and use such revenues to fund activities beyond 
those required pursuant to title V. 

* All units initially classified as "Phase I" units are 
listed in Table I of 40 CFR part 73. In addition, 
units designated as active substitution units under 
section 404(b) are considered 
"Phase I" affected units under section 404. 

- States may collect fees which are not emissions based (e.g., 
application or processing fees) from such units. 

- Role of nonemissions-based fees in determining adequacy of 
aggregate fee revenue. 

* Such fees may be used as part of a detailed fee 
demonstration (which does not rely on the $25/tpy 
presumption). 
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* Such fees may not be used to establish that aggregate 
fees meet or exceed the presumptive minimum amount 
unless the State exercises its discretion to include 
emissions from affected units under section 404 in the 
emissions inventory against which the $25/tpy is 
applied. 

F. Fee program accountability. 

- Initial accounting (required as part of program submittal) 
comprised of a description of the mechanisms and procedures 
for ensuring that fees needed to support the reasonable 
direct and indirect costs of the program are utilized solely 
for permits program costs. 

- Periodic accounting every 2-3 years to demonstrate that the 
reasonable direct and indirect costs of the program were 
covered by fee revenues. 

- Earlier accounting or more frequent accountings if EPA 
determines through its oversight activities that a program's 
inadequate implementation may be the result of inadequate 
funding. 

G. Governor's statement assuring adequate personnel and funding for 
permits program. 

- Submitted as part of program submittal. 

- A statement supported by annual estimates of permits program 
costs for the first 4 years after program approval and a 
description of how the State plans to cover those costs. 

* Detailed description of estimated annual costs is not 
required if the State has relied on the presumptive 
minimum amount in demonstrating the adequacy of its fee 
program. 
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* Detailed description of estimated costs for a 
4-year period showing how program activities and 
resource needs will change during the transition period 
is required if State proposes to collect fee revenue 
which is less than the presumptive minimum amount. 

- Projection of annual fee revenue for a 4-year period with 
explanation of how State will handle any temporary shortfall 
(if projected revenue for any of the 4 years is less than 
estimated costs). 

V. FUTURE ADJUSTMENTS TO FEE SCHEDULE 

A. Continuing requirement of fee revenue adequacy. 

- Obligates the States to update and adjust their fee schedules 
periodically if they are not sufficient to fund the 
reasonable direct and indirect costs of the permits program. 

B. Changes in fee structure over time are inevitable and may be 
required by the following events: 

- Results of periodic audits/accountings. 

- Revised number of part 70 sources (discovery of new sources, 
new EPA standards, expiration of the deferral of nonmajor 
sources). 

- Changes in the number of permit revisions. 

- Changes in the number of affected units under 
section 404 (e.g., substitution units). 

- CPI-type adjustments. 

- Different activities during post-transition period. 
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NOTICE 

The policies set out in this guidance document are intended 
solely as guidance and do not represent final Agency action 
and are not ripe for judicial review. They are not intended, 
nor can they be relied upon, to create any rights enforceable 
by any party in litigation with the United States. The EPA 
officials may decide to follow the guidance provided in this 
guidance document, or to act at variance with the guidance, 
based on an analysis of specific circumstances. The EPA also 
may change this guidance at any time without public notice. 
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Section One: Introduction 

A. Maricopa County 

Maricopa County was established as a county on February 14, 1871 by the Legislative Assembly 
of the Territory of Arizona from parts of Yavapai and Pima Counties. The County’s current 
geographical boundaries were set in 1881 and have not changed since. 

The history of the county was mostly marked by rapid population increase, driven initially by 
the mining, agriculture and livestock industries. Arizona achieved Statehood February 14, 1912, 
providing greater integration of Arizona into the national infrastructure and further incentives 
to settle in Maricopa County. Then, as now, Maricopa County was the most populated area 
within Arizona. Many of the significant population in-migrations in recent times have been 
spurred on by the low cost of living, economic growth, climate and easy access to other major 
metropolitan areas. As the population grew, so did the diversity of the economy and the 
population, as well as the reasons for further migration to the area. The climate, strong 
economy, educational opportunities, and beautiful desert environment are just a few of the 
reasons why Maricopa County continues to have one of the fastest growing populations in the 
United States. 

Maricopa County is the nation’s fourth largest county in terms of population and has a 
population greater than 21 states. Twenty-five cities and towns are located in Maricopa County. 
Its largest city, Phoenix, is the County seat and State capital. Measuring 137 miles east to west 
and 102 miles north to south, Maricopa County covers 9,225 square miles, making it the 14th 
largest county in land area in the continental United States, and larger than seven states. With 
more than nine-thousand square miles it is larger than Connecticut, Delaware and Rhode Island 
combined. Individuals and corporations make up 30% of total land ownership, with the 
remainder publicly owned. The County is administered by a County Manager who reports to the 
five member Board of Supervisors elected by the public. 

B. Maricopa County Air Quality Department 

The Maricopa County Air Quality Department (MCAQD) is a regulatory agency whose goal is to 
ensure federal clean air standards are achieved and maintained for the residents and visitors of 
Maricopa County. The department is governed by the Maricopa County Board of Supervisors 
and follows air quality standards set forth by the federal Clean Air Act. 

The department has State of Arizona statutory authority (ARS §49-402.B) for air quality 
programs and receives direct delegation/authority from the Environmental Protection Agency 
for certain air quality programs. In addition, the department has responsibility through formal 
agreements with the Arizona Department of Environmental Quality and Maricopa Association 
of Government for emission inventories, air quality monitoring data, and it’s Travel Reduction 
Program. 
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MCAQD is organized into five divisions: 

Air Monitoring operates the county’s fixed station monitoring network which measures 
compliance with standards and collects data in response to air quality emergencies. 

Compliance performs site inspections, trains the regulated community on how to 
comply with regulations and issues enforcement actions. 

Permitting authorizes construction and operation of equipment that emits or controls 
emissions of air pollutants. 

Planning and Analysis drafts air pollution control rules and ordinances and 
implementation plans, conducts emission inventories, and performs scientific analysis in 
support of department operations. 

Travel Reduction and Outreach works with employers and schools to reduce single 
occupancy vehicle trips, reducing pollution from vehicles. The business 
assistance/ombudsman programs provide technical assistance and information about 
air quality rules and regulations to businesses, trade associations, public interest groups 
and individual community members. 

Section Two: Nondiscrimination Program Policy; Grievance Procedures 

MCAQD is committed to ensuring that no person is excluded from participation in, denied the 
benefits of, or subjected to discrimination under any program, activity or service that it 
provides. MCAQD will not tolerate intimidation, threats, coercion, or discrimination against any 
individual or group. This policy establishes a framework for taking reasonable measures to 
ensure access to all services provided by the department for all Maricopa County citizens and 
establishes procedures whereby the department will receive and investigate allegations of 
discrimination. 

MCAQD’s Nondiscrimination Program Policy; Grievance Procedures (PP-2016-001) can be 
downloaded from the Department’s website Maricopa.gov/1244/Air-Quality under the 
‘Nondiscrimination Program’ webpage. 

Section Three: Recipients of Federal Assistance: Title VI Requirements; MCAQD Obligation to 
Provide Access 

Title VI of the Civil Rights Act of 1964 is the overarching civil rights law that prohibits 
discrimination based on race, color, or national origin, in any program, service or activity that 
receives federal assistance. Specifically, Title VI assures that “No person in the United States 
shall, on the grounds of race, color, or national origin, be excluded from participation in, be 
denied the benefit of, or be otherwise subjected to discrimination under any program or 
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activity receiving federal assistance.” Nondiscrimination prohibitions have been further 
broadened and supplemented by related statutes, regulations and executive orders: 

 Title IX of the Education Amendments of 1972 (Title IX), which prohibits discrimination 
on the basis of sex in any education or training program receiving federal financial 
assistance, with a limited number of defined exceptions; 

 Section 504 of the Rehabilitation Act of 1973 (Section 504), which forbids discrimination 
on the basis of an individual's disability by all federal agencies and in all federally funded 
activities; 

 The Age Discrimination Act of 1975, as amended, which prohibits discrimination in 
federally supported activities on the basis of age. 

Section Three: MCAQD Nondiscrimination Program 

A. Overview, Goals and Principles 
MCAQD is actively engaged in Title VI activities as a recipient of federal assistance from the 
Environmental Protection Agency (EPA) and the Department of Homeland Security (DHS). 
MCAQD will not restrict an individual in any way from the enjoyment of any advantage or 
privilege enjoyed by others receiving any service, financial aid, or other benefit under its 
programs. Individuals may not be subjected to criteria or methods of administration which 
cause adverse impact because of their race, color, or national origin, or have the effect of 
defeating or substantially impairing accomplishment of the objectives of the program 
because of race, color or national origin. MCAQD will not tolerate intimidation, threats, 
coercion, or discrimination against any individual or group. Further, MCAQD must provide 
access to individuals with limited ability to speak, write, or understand the English language 
and to those with disabilities. 

In order to provide services that are responsive to the needs and priorities of Maricopa 
County’s diverse population, it is essential to have a process in place that effectively 
engages the public, fully integrates their feedback, and results in decisions that are 
protective of human health and the environment. The goal of the MCAQD 
Nondiscrimination Program is to ensure all people have a meaningful role in processes 
associated with the delivery of MCAQD services. This Nondiscrimination Program outlines 
the roles, method of administration, and analysis that supports equity in all air quality 
programs. 

Based in part on federal guidance, the components of the MCAQD Nondiscrimination 
Program include: 

 A notice of nondiscrimination under the federal nondiscrimination statutes; 

 Grievance procedures for complaints filed under the federal nondiscrimination statutes; 

 Identification of a department Nondiscrimination Coordinator and his/her role; 

 An assessment of MCAQD’s obligation to provide access to LEP and disabled persons; 
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 Public Participation Procedures. 

B. MCAQD Nondiscrimination Program Plan 

1. Notice of Non-Discrimination 
MCAQD’s Notice of Nondiscrimination (Attachment A) is prominently and permanently 
posted in MCAQD’s main office and on the MCAQD website. Notice is provided in both 
English and Spanish and describes the procedures to file a complaint and how to contact the 
MCAQD Nondiscrimination Program Coordinator for assistance. 

2. Grievance Procedures 
MCAQD’s Grievance Procedures (Attachment B) are posted on the department website and 
explain the process by which any person may file a complaint. Further, the process by which 
complaints will be investigated and how complainants will be informed (in writing) of the 
progress and disposition of their complaint is also described. Finally, MCAQD’s 
Nondiscrimination Program Coordinator contact information is provided. 

3. MCAQD Nondiscrimination Program Coordinator Role 
MCAQD’s Nondiscrimination Program Coordinator ensures department compliance with 
federal non-discrimination statutes and: 

 Ensures information regarding MCAQD’s Nondiscrimination Program is internally and 
externally available; 

 Maintains public notice of, and procedures for receipt and processing of complaints; 

 Tracks and reviews complaints received; 

 Trains department staff on MCAQD’s Nondiscrimination Program and procedures; 
 Provides written updates to complainants on the progress of investigations; 

 Periodically reviews the efficacy of MCAQD’s Nondiscrimination Program. 

4. Obligation to Provide Access: Persons with Limited English Proficiency and/or Disabilities 
Individuals who do not speak English as their primary language and who have a limited 
ability to read, write, speak or understand English can be Limited English Proficient (LEP) 
and may be entitled to language assistance with respect to services provided by recipients 
of federal assistance. 

As directed by Executive Order 13166, EPA and DHS have each published guidance to 
financial assistance recipients regarding Title VI prohibition against national origin 
discrimination affecting LEP persons. Recipients are required to take reasonable steps to 
reduce language barriers that can preclude meaningful access to department programs and 
activities by LEP persons. 

Recipients of federal assistance will also provide for meaningful access to department 
programs and activities by disabled persons. Disabled persons have a physical impairment 
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(hearing, mobility, vision) or mental impairment that substantially limits one or more major 
life activities including walking, talking, hearing, seeing, breathing, learning, performing 
manual tasks and caring for oneself. 

While it is true that determining precisely what steps are reasonable to ensure access for 
LEP and disabled persons is fact-dependent, development of a public participation plan 
begins with a clear understanding of the frequency and distribution of LEP and disabled 
populations throughout Maricopa County. 

Maricopa County Population Demographics: Limited English Proficiency; Disability 

Data regarding the total Maricopa County populations and distribution of LEP and disabled 
persons was drawn from the 2010-2014 American Community Survey (ACS): 

Category Total Percent 

Total Population in Maricopa County 3,947,382 

Total Maricopa County Households 1,424,244 

Disabled Population 

Population with a Disability1 399,455 10.2% 

Limited English Proficiency Demographics 

Limited English Speaking Households2 69,189 4.9% 

Languages: 

Spanish 53,359 77.1% 

Other Indo-European Languages 4,708 6.8% 

Asian and Pacific Island Languages 7,829 11.4% 

Other Languages 3,230 4.7% 

Total: 69,189 100% 

Population speaking English less than “Very Well”3 357,466 9.7% 

1 Disability status from 2014 ACS 5-year estimate (Table S1810).  Disability status is determined for the civilian non-
institutionalized population based on six types of difficulty: hearing, vision, cognitive, ambulatory, self-care, and 
independent living difficulty.  Percentages are defined by Total civilian noninstitutionalized population of 
3,918,121. 
2 A “Limited English speaking household” is one in which no member 14 years old and over (1) speaks only English 
at home or (2) speaks a language other than English at home and speaks English less than “Very well.”  Data are 
from 2014 ACS 5-Year estimate (Table B16002). 
3Total population, above 5-years in age, in the Census defined area for whom language spoken estimates were 
determined is 3,672,140.  Data are from 2014 ACS 5-year estimates (Table B16004). 
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Limited English Proficiency Persons 

Federal guidance generally describes how recipients of federal assistance determine the 
extent of their obligation to provide LEP services. Four factors should be considered: 

1) The number or proportion of LEP persons eligible to be served or likely to be 

encountered by the program; 9.7% of Maricopa County’s population speaks English less 

than “very well.” Further, 4.9% (69,189) of Maricopa County households are limited 

English speaking. Of those 69,189 households, a significant majority (77.1%) speak 

Spanish. The geographic distribution of households with Limited English Speaking Ability 

is shown in Attachment D1. 

2) The frequency with which LEP individuals come in contact with the program; as MCAQD 

permits facilities and administers programs county-wide, LEP persons are a significant 

percentage of the individuals who come into contact with the program. 

3) The nature and importance of the program, activity or service provided by the program 

to people’s lives; the air permitting programs MCAQD administers are directly impactful 

to protecting the health and welfare of all its citizens. 

4) The resources available to the recipient and costs. 

MCAQD has the resources to provide LEP services as identified in the Public Participation 
Procedures below. 

Since Spanish speakers are the major LEP language group in Maricopa County, MCAQD’s 
efforts primarily focus on ensuring key materials and services are available in both English 
and Spanish. 

Disabled Persons 

10.2% of Maricopa County’s population is disabled to some degree. The geographic 
distribution of Civilian Non-Institutionalized Population Proportions with a Disability is 
shown in Attachment D2. 

5. Public Participation Procedures 
MCAQD seeks public participation and involvement in multiple programs. Though the vast 
majority of public involvement opportunities at MCAQD arise during the processing of Title 
V and Non-Title V air quality permits, public notice and participation is an important 
element of all MCAQD programs. Early, inclusive and meaningful public involvement is a 
required component of the decision making process (and required by MCAQD rules) and is 
intended to help the public understand and assess how air quality programs affect their 
communities. 
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In order for public involvement to be meaningful, it requires informing, consulting and 
working with as many members of potentially affected communities as possible at various 
stages of the decision making process in order to understand and address concerns. 
MCAQD strives to provide for meaningful public involvement in all of its programs, no 
matter the location of the program in the county or the community potentially impacted. 

MCAQD public participation plans are designed and implemented depending upon the 
known or anticipated level of interest and potential community impact of department 
decisions. The following factors should be considered during planning as appropriate: 

 community demographics and history; 

 past and present community concerns; 

 need for language assistance services for LEP persons; 

 access to media sources (considering community culture and linguistic needs); 

 need for and location of public meetings; 

 location of the information repository; 

 identification of the department expert(s) and their contact information. 

a. Public Participation Required by MCAQD Rules 
Under MCAQD rules* public notice, opportunity for public comment and for Title V Permits, 
notice of the opportunity for a hearing is required before taking any of the following 
actions: 

 Issuing, denying or renewing a permit; 

 Issuing or denying a significant permit revision; 

 Revoking and reissuing or reopening a permit; 

 Issuing a conditional order or permit; 

 Granting a variance from a general permit. 

*Rule 210: Title V Permit Provisions, Section 408; Rule 220: Non-Title V Permit Provisions Section 407 

Notice of permit or permit revisions must be published in newspapers of general 
circulation in Maricopa County and must include: 

 Name and address of the affected facility; 

 Activity(ies) involved in the permit action; 

 Instructions on how and by when comments are to be submitted; 

 Locations where copies of the document subject to department decision may be 
obtained; 

 For Title V permits, the emissions change involved and the air contaminants to be 
emitted; 

 A statement if the permit or permit revision would result in the generation of 
emission reduction credits or the utilization of emission reduction credits; 
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 MCAQD’s preliminary determination of whether the application for a permit or 
permit revision should be approved or disapproved; 

 At least 30 days to submit comments. 

b. Public Participation: LEP/Disabled Persons 
In addition to those public involvement requirements described in rule, MCAQD 
supplements and strengthens public involvement processes to ensure access to all people, 
and that accommodation is available to facilitate the participation of those persons with 
English language proficiency and/or disability. 

MCAQD provides appropriate auxiliary aids and services (including qualified interpreters) to 
LEP persons, disabled persons who are deaf or hard of hearing and other individuals as 
necessary at no cost to ensure effective communication and an equal opportunity to 
participate fully in the decision making process. 

Further, as 77.1% of LEP households in Maricopa County are proficient in Spanish, 
significant resources are directed at ensuring the availability of key materials and services in 
both English and Spanish including: 

 Compliance/Enforcement brochures and flyers 

 Department main phone line accommodations for Spanish speakers: 

o Phone line menu options in Spanish 

o Access to Spanish speaking representatives 

o Voicemail options in Spanish 

o Compliance training schedule information in Spanish 

o Complaint line directions in Spanish 

o No burn line info and emergency line information in Spanish 

 Communications Office staff who respond to Spanish media calls 

 CleanAirMakeMore.com/Español Spanish website 

 Dust control training courses offered in Spanish online and in person 

 No Burn Campaign materials offered in Spanish: 

o TV Public Service Announcements 

o Radio advertisements 

o Frequently asked questions 

o Resident door hangers 

o Newspaper articles and press releases 

MCAQD is also able to accommodate the needs of other LEP (non-Spanish speaking) 
persons through specialty contracts for translation services. 
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The development and distribution of public notices and planning for public meetings or 
hearings regarding department actions will consider the LEP and disabled population 
density in the area most impacted by the department action or program. Staff engaged in 
developing public notices and planning of public meetings will consult the following data 
sources regarding the geographic distribution of LEP and disabled populations within 
Maricopa County: 

 Household Proportions with Limited English-Speaking Ability (Attachment D1) 

 Civilian Non-institutionalized Population Proportions with a Disability (Attachment D2) 

Further, department public notices will include the following text: 

“MCAQD will take reasonable measures to provide access to department services to 
individuals with limited ability to speak, write, or understand English and/or to those with 
disabilities. Requests for language interpretation services or for disability accommodations 
must be made at least 48 hours in advance by contacting: [Department Contact 
Information]” 

“MCAQD tomará medidas razonables para proveer acceso a los servicios del departamento 
para personas con capacidad limitada para hablar, escribir o entender Inglés y / o para las 
personas con discapacidad. Las solicitudes de servicios de interpretación del lenguaje o de 
alojamiento de discapacidad deben hacerse por lo menos 48 horas de antelación 
poniéndose en contacto con: [Departamento de Información de Contacto]” 
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Attachment A: MCAQD Notice of Nondiscrimination 
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Attachment B: Grievance Procedures 

MCAQD Nondiscrimination Program 

Title VI of the Civil Rights Act of 1964 establishes the requirements for the MCAQD 

Nondiscrimination Program. Title VI prohibits discrimination on the basis of race, color, or 

national origin in programs or activities receiving federal financial assistance. Federal statutes 

and presidential executive orders under the umbrella of Title VI also address minority and low-

income populations and services to those individuals with limited English proficiency (LEP), 

women and the disabled. 

What Does This Mean? 

MCAQD cannot, on the basis of race, color, or national origin either directly or through 

contractual means, take any of these actions: 

• Deny program services, aids or benefits 

• Provide a different service, aid or benefit, or provide them in a manner different from what 

is provided to others 

• Segregate or separately treat individuals in any matter related to the receipt of any service, 

aid or benefit 

• Deny an opportunity to participate as a member of a planning, advisory or similar body that 

is an integral part of the program 

Any federal financial aid sub-recipient is required to administer its program and activities 

without regard to race, color, or national origin. 

How to File a Complaint 

Complaints (in English or Spanish) may be filed by any person who believes she or he has been 

excluded from participation in, denied the benefits of, or otherwise subjected to discrimination 

under any MCAQD service, program or activity, and believes the discrimination is based upon 

race, color, or national origin. Complaints may be filed with the MCAQD Nondiscrimination 

Program Coordinator. 

A signed, written complaint must be submitted within 180 days of the alleged discriminatory 

act (or latest occurrence). 

Complaint Form - English | Spanish 
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Complaint Procedures 

MCAQD does not promote or tolerate discrimination. The MCAQD Title VI Nondiscrimination 

Program has been established to ensure all people have a voice in air quality protection and to 

provide a process through which allegations of discrimination are investigated and resolved. 

Filing a Complaint/Complaint Review 

If someone believes they have suffered from discrimination under an MCAQD program, they 

may contact the MCAQD Nondiscrimination Program Coordinator to seek informal resolution. If 

the matter cannot be resolved informally, the following steps will be followed: 

 Within 180 days of the alleged discrimination, complainants may submit a written or 

verbal complaint to the Nondiscrimination Program Coordinator. Complaints must 

include the complainant’s name, the nature of the complaint, the date of the alleged 

discrimination, requested action and contact information. Complaint forms are available 

in Complaint Form - English | Spanish 

 The Nondiscrimination Program Coordinator will review the complaint and may solicit 

additional information from the complainant as needed. If additional information is 

requested and not received, the case may be closed. The case may also be closed if the 

complainant no longer wishes to pursue their case. 

 A complaint log will be kept by MCAQD containing the name and address of the 

complainant, nature of the complaint, date of submission and results of the 

investigation. 

 If the complaint is outside the jurisdiction of MCAQD, the complainant will be notified of 

the name and contact information for the appropriate agency with jurisdiction, if 

known. 

Complaint Processing 

If the complaint is within the jurisdiction of MCAQD, or informal resolution was not possible, it 

will be promptly and impartially investigated. MCAQD’s goal is to address complaints within 60 

days of receipt, though the time to carefully investigate complaints may be longer depending 

on the nature of the complaint and complexity of the issue. 

Preliminary Inquiry 

MCAQD will conduct a preliminary inquiry to determine the need for further investigation. 
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 MCAQD will notify the complainant in writing that a preliminary inquiry is underway to 

determine the need for further investigation. 

 If the preliminary inquiry by MCAQD indicates that an investigation is warranted, the 

complainant will be notified in writing and an interview will be scheduled. 

 If the preliminary inquiry indicates an investigation is not warranted, the complainant 

will be notified in writing of the reasons why and factors considered. 

Complaint Investigation 

 Complaints warranting further investigation will be promptly and impartially processed 

by the MCAQD Nondiscrimination Program Coordinator. The preponderance of 

evidence standard will be applied to all complaint investigations. The results of the 

investigation will be provided to the MCAQD Deputy Director for review. 

 The complainant will be notified in writing of the results of the investigation and what 

actions will be/have been taken in response and a timeline to request review. 

 Records and investigative files will be kept for a minimum of three years. 

Intimidation and Retaliation Prohibited 

MCAQD will not tolerate intimidation, threats, coercion, or discrimination against any individual 

or group, either: 

 For the purpose of interfering with any right or privilege guaranteed under law or 

regulations, or 

 Because the individual has filed a complaint or has testified, assisted or participated in 

any way in an investigation, proceeding or hearing or has opposed any MCAQD action or 

decision. 

For questions, please contact us: 

Johanna M. Kuspert 

MCAQD Nondiscrimination Program Coordinator 
Maricopa County Air Quality Department 
1001 North Central Avenue 
Phoenix, AZ 85004 
E-mail: JKuspert@mail.maricopa.gov 
Phone: 602-506-6710 
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Attachment C: Complaint Forms (English) 
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Attachment C: Complaint Forms (Spanish) 
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Attachment D: Maricopa County Population Data 

1. Household Proportions with Limited English-Speaking Ability 
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Attachment D: Maricopa County Population Data 

2. Civilian Non-institutionalized Population Proportions with a Disability 
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