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November 13, 2019

Ms. Elizabeth Bisbey-Kuehn

Bureau Chief, Air Quality Bureau

New Mexico Environmental Department
525 Camino de los Marquez, Suite 1
Santa Fe, New Mexico 87505-1816

Dear Ms. Bisbey-Kuehn:

The purpose of this letter is to transmit the final report of our review and evaluation of the approved
Title V program, which is administered and enforced by the New Mexico Environmental Department
(NMED). As part of the Environmental Protection Agency’s (EPA) oversight responsibilities, EPA
Region 6 staff conducted a program review and evaluation of the approved Title V permit program
administered by the Air Quality Bureau (AQB) at NMED. During the review, our staff conducted off
site reviews of air permitting files and AQB responses to an evaluation questionnaire prepared by EPA.
EPA also shared the preliminary draft report with AQB on June 28, 2019 and asked for feedback on the
draft evaluation report.

On September 25, 2019, we received an email from the AQB with responses to our findings and
recommendations in response to the draft evaluation report. We appreciate NMED’s commitment to
address the recommendations outlined in the draft evaluation report. In addition, we want to express our
gratitude for the cooperation and assistance of the NMED staff and managers while we conducted the
evaluation.

Enclosed is the EPA’s final NMED Title VV Air Permit Program Evaluation Report. We will post the
final program review report on the EPA Region 6 webpage at https://www.epa.gov/caa-permitting/title-
v-evaluations-region-6. We have included a tabular summary of NMED’s responses as part of the final
program evaluation report to memorialize NMED’s commitment to address the report’s
recommendations and findings.

This paper is printed with 100-percent postconsumer recycled material, chlorine-free-processed and recyclable.



We look forward to continuing to work with your agency in the implementation of the Title V permit
program in New Mexico. We plan to track NMED’s progress in addressing our recommendations and
findings through our monthly Title V conference calls and individual Title V permit reviews. If we can

be of any assistance, please feel free to contact myself or the Air Permits, Section Chief, Cynthia Kaleri,
at 214-665-6772.

Sincerely,
11/13/2019

X David F Garcia

David F. Garcia, P.E.

Signed by: Garcia, David
Director
Air and Radiation Division



REGION 6 EXECUTIVE SUMMARY AND OUTCOMES

BACKGROUND:

The Title V operating permit program requirements are contained in 40 CFR part 70 and are designed to reduce
violations and improve enforcement of air pollution laws for the largest sources of air pollution. Title V operating

permits are intended to be a compendium of all applicable requirements established in underlying NSR permits, NSPS
rules, and NESHAPs rules. They generally do not independently impose new air quality control requirements on a source.
According to the CAA, only funds collected from Title V sources may be used to fund a state’s Title V permit program.
The CAA also requires that any fee collected under Title V be used solely to cover permit program costs. As the oversight
authority for the approved Title V permitting programs, EPA is authorized by the CAA to monitor whether a state is
adequately administering and enforcing a part 70 program.

FINDINGS AND OUTCOMES SUMMARY:

The EPA Region 6 review included an evaluation of the New Mexico Environmental Department’s (NMED’s) Air Quality
Board (AQB) written responses to a draft Title V permit program evaluation report, current work practices for operating
permit development/issuance, and administration of the NMED Title V program in accordance with the NMED’s
operating permit rules, 40 CFR part 70 requirements, and Title V of the CAA. The preliminary findings and
recommendations from this evaluation were discussed with NMED and are briefly summarized below and discussed in
more detail within the Title V program evaluation report.

EPA Finding Summary

‘ NMED Responses

| Outcomes

Topic Review Area 1: Acting in a timely manner on applications for initial, revisions and renewals permits

EPA Region 6 believes that NMED has
performed outstanding work to assure
their issuance rate is timely. While EPA
has no specific recommendation, we
encourage the NMED to continue
processing TV permits in a timely
manner and using their internal
protocols and data management
platform to maintain efficiency.

Topic Review Area 2: Issuing permits that are consistent with the requirements of 40 CFR Part 70

A. Recommendations for Improvements to SOB’s

1) The purpose of a detailed SOB and
decision documentation is to support
the TV permit. NMED’s statement of
basis (SOB) lacked detailed rationale
of monitoring methods. NMED’s
selection of the specific monitoring,
including parametric monitoring and
recordkeeping, and operational
requirements should be explained in
the SOB. The SOB should explain how
the proposed monitoring strategy will
assure compliance with emission
limits. In cases when no additional
monitoring is required by an NMED
rule or a federal regulation, a
discussion of periodic or sufficiency
monitoring requirements that is added

NMED agrees the SOB should
explain how the proposed
monitoring strategy will assure
compliance with emission limits. For
many types of equipment (such as
engines, heaters dehydrators, flares,
etc.), NMED has monitoring
protocols. The protocols were
developed to ensure consistent and
equitable conditions across permits
for any given operating scenario.
The monitoring protocols include a
graph of the decision logic for
selecting permit conditions,
template text for constructing the
conditions, and (in some cases)

NMED has developed monitoring
protocols for many types of
equipment (engines, heaters
dehydrators, flares, and other)
regulated by the agency. NMED
established the protocols to ensure
consistent and defensible conditions
across permits for any given operating
scenario across the most common
industrial sectors.

The monitoring protocols include a
graph of the decision logic for
selecting permit conditions, template
text for constructing the conditions,
and (in some cases) background




EPA Finding Summary

NMED Responses

Outcomes

to the permit should be discussed. In
other cases when no additional
monitoring is necessary, NMED should
also provide adequate justification.

background information describing
the basis of the decision logic.

information describing the basis of the
decision logic.

NMED proposes to revise its
monitoring protocols so that each
protocol explains how each permit
condition in the protocol assures
compliance with the emission limits
covered by that condition. The
monitoring protocols are published on
the NMED website, so they are
available to the public. NMED
proposes to include the link to the
monitoring protocols on the website
in the SOB for each permit.

For equipment and facility types not
covered by the monitoring protocols,
NMED proposes to add discussions
concerning the rationale for selecting
specific monitoring parameters and
why those parameters were selected
to demonstrate compliance in the
SOB.

NMED’s current SOB also contains a
state and federal regulatory
applicability section. This section
provides the determination of which
regulations apply to each source or
piece of equipment and includes the
lower level citation of the applicable
requirements within that regulation.

NMED proposes that this applicability
section, along with the revised
monitoring protocols , would be
sufficient to , provide the “discussion
of the decision-making that went into
the development of the title V permit
and provide the permitting authority,
the public, and U.S. EPA a record of
the applicability and technical issues”
as discussed in the February 1, 2006
“Onyx Order” (EPA April 30, 2014
Memo: Implementation Guidance An
Annual Compliance Certification
Reporting and SOB Requirements for
Title V Operating Permits, the SOB).

2) EPA provided an example of a
reviewed permit where it was unclear
what pollutant and emission limit was

NMED concurs that the conditions in
the referenced permit should
specify the pollutant (particulate

NMED proposes to revise its boiler
monitoring protocol to provide the
rationale for using fuel monitoring and




EPA Finding Summary

NMED Responses

Outcomes

covered by the permit condition
specifying production rate and the
rationale for its use to demonstrate
compliance. (particulate matter in the
example).

EPA provided another comment that
the same rationale for demonstration
of compliance would need to be
provided for fuel rates specified in the
condition.

matter in the example above) and
emission limits covered by each
condition in the permit. NMED
agrees with EPA that this
information is important to assist
the public in understanding our Title
V permits. The SOB for this permit
should also explain that the
particulate matter emissions from
the dryers and conveyance device
are directly related to the material
throughput (emission factors
multiplied by the tons/hour), and
thus, throughput is the surrogate
measurement for limiting
particulate emissions.

monitoring of good combustion as a
surrogate measurement for
demonstration of compliance for units
permitted below their maximum
potential to emit and will reference
that monitoring protocol in the SOB. If
the heat rate condition was a
requirement of either NSPS or
NESHAP, NMED would designate the
applicable NSPS or NESHAP (for
example, “40 CFR Subpart Dc”) in both
the title and the text of the permit
condition.

3) It was indicated in several permits
that compliance demonstration for
carbon monoxide (CO), also
demonstrates compliance for volatile
organic compound (VOC).

In addition, sulfur content of fuel and
amount burned is monitored to
demonstrate for sulfur dioxide (SO2)
emissions compliance. This type of
monitoring is called “surrogate” (e.g.
substitute) monitoring. This
monitoring is allowed when (1)
monitoring of actual emissions is very
expensive and/or impractical, and (2)
surrogate monitoring is adequate to
assure compliance with the underlying
applicable requirement. If surrogate
monitoring is used, make sure that the
permit’s SOB includes an explanation
of the relationship between the
surrogate monitoring and the facility’s
compliance with the actual limit.

NMED allows demonstration of
compliance with CO emission limits
as a surrogate demonstration of
compliance with VOC limits. Both CO
and VOC increase due to incomplete
combustion.

The portable analyzers used for
compliance tests do not speciate
VOC compounds; therefore, AQB
relies on CO monitoring to
demonstrate surrogate compliance
with VOC limits. Considering that
the manufacturer tests the
equipment and specifies the
expected NOx, CO, and VOC
emissions for a unit operating
properly, as well as basic principles
of combustion chemistry, if an
engine test demonstrates that CO
concentration fall within the
emission limits and the engine is
performing as represented in the
application, then, VOC also falls
within the emission limits.

NMED concluded that using CO as a
surrogate for VOC would reasonable
demonstrate that the actual VOC
emissions were well below the VOC
emission limit if the CO emission
rate was met.

NMED proposed this language
regarding the relationship of VOC
and CO emissions for a document

NMED proposes to post a summary of
the analysis regarding the relationship
of CO and VOC on the AQB website
and to include a link to that posted
document in each SOB. NMED
proposes to add a synopsis of this
summary into the template from
which permit writers generate their
SOB so that the synopsis appears in
each SOB.

NMED proposes to add an additional
section to our SOB explaining the basis
for these two surrogate monitoring
situations. As a separate section, it
would be easy for permit writers to
add to (or delete from) an existing
SOB for a permit that they are
updating.




EPA Finding Summary

NMED Responses

Outcomes

sent EPA Region 6 on June 19, 2012.
EPA did not reject that analysis or
language.

NMED agrees with EPA that it is
appropriate to also include a
surrogate monitoring explanation
for SO2 emissions in the SOB.

NMED agrees with EPA that these
surrogate monitoring decisions
should be added to the SOB for each
permit so that the public can
understand the basis for these
decisions

4) Some of NMED’s SOB documents
lacked applicability discussions. An
explanation of the Federal NSR
applicability, whether the source
obtained a PSD permit or netted out
of NNSR and the relevant BACT
determinations were not detailed in
some of the TV SOB’s which we
reviewed. The public would have to
review the NSR permit action to see
the BACT analysis and
limits/operational conditions to
ensure that those are appropriately
included in the Title V permit.
However, the underlying NSR permit is
not attached, nor does it appear to be
included the Title V permit record.

In the TV Permit for Santa Fe — Caja
Del Rio Landfill, it was noted that the
BACT limits for this permit were not
clearly stated and it appeared
necessary to review the PSD/NSR
permit action(s) to find/see BACT
limits to ensure that they are being
incorporated into the title V permit.

NMED understands EPA’s comment
that the SOB doesn’t review the
BACT limits. NMED designates
which limits are BACT within the
permit to ensure that this
information is carried forward even
if subsequent permit writers
generate their own SOB instead of
modifying the previous SOB. In the
reference permit Section A101C
notifies the reader that the permit
contains BACT limits. The maximum
allowable emissions table 106A is
footnoted to identify the specific
limits and pollutant which are BACT
for the boiler also provide the NSR
permit number for which the BACT
analysis is done.

Landfills represent a unique type of
Title V facility in New Mexico. Many
landfills, including Caja Del Rio, do
not have an NSR permit and are not
subject to PSD permitting
requirements. This facility is not
one of the 28 listed PSD source
categories and it does not have the
potential to emit greater than 250
tpy of any regulated new source
review pollutant. An operating
permit was issued solely to meet the
requirement to obtain a Part 70
permit per §60.752(b): Standards for
air emissions from municipal solid
waste landfills. This facility does not
have any BACT limits.

Because BACT analyses done for/by
AQB are generally 30 to 125 pages
long, subsequent permits simply
reference the permit with the BACT
analysis instead of reproducing the
analysis. The BACT analysis is always
retained in the TEMPO database along
with the permit for which the analysis
is done.




EPA Finding Summary

NMED Responses

Outcomes

5) Permittee should be required by
NMED to consistently follow
compliance recertification
requirements that meet
§70.6(c)(5)(iii). This ensures
transparency and enhances the
public’s understanding of a facility’s
obligations. The compliance
declaration from some facilities was
stated in a non-specific, generic
manner. In Section 19.2 of the
application, the applicant references
the explanatory text provided in the
application by the State as a means by
which to declare compliance. Instead,
the company should make their own
declaration identifying the various
applicable requirements. To make the
required compliance declarations in
part 70 permit applications, sources
are required to review current major
and minor NSR permits, other permits
containing Federal requirements, SIP's
and other documents, and any other
applicable Federal requirements to
determine applicable requirements for
emission units.

NMED concurs with EPA that many
applicants are only providing a
general statement in section 19.2.

NMED has reviewed the requirements
at 70.6(c)(5)(iii); these requirements
match the information required by
NMED in Title V Annual Compliance
Certifications (ACCs). NMED received
some additional guidance generously
provided by EPA with examples of
how these compliance demonstrations
are presented in other states. Based
on those examples and the regulatory
citations provided above in footnote
5, NMED proposes to revise the
directions in 19.2 to require applicants
to include the information from their
ACC updated to the date of the
application. See NMED’s attached
responses for example of the NMED
ACC.

6) NMED’s practice of incorporating
Federal regulations using only high-
level citations makes it difficult to
determine if all applicable
requirements for monitoring,
recordkeeping, reporting, and testing
have been identified. EPA
recommends that NMED consistently
include the specific rule citation,
including the section, subsection, and
paragraph, as applicable, for sources
to the extent where there is no
ambiguity concerning the regulatory
applicability for equipment at the
facility and with the associated
requirements for monitoring,
recordkeeping and reporting. In the
absence of citations to the specific
regulation which applies, there are
other options that NMED permit
writers could utilize to eliminate
ambiguity. As an example, permit
writers could identify a specific source
type (e.g., this engine must comply
with all requirements at 40 CFR 63

NMED agrees with EPA that
additional information on the
specific requirements within each
NSPS/NASHAP would enhance the
transparency and usability of the
Title V permits. NMED currently
includes the information on the
applicable requirements for
individual regulations in the SOB.

NMED proposes to incorporate this
information into the permits by 1)
revising the conditions as suggested
by EPA so that the condition describes
the requirements for a category of
equipment. An example of using this
format, a permit might contain one
7777 condition for existing spark
ignition 2 SLB RICE, with the applicable
units listed in the condition title, a
second ZZZZ condition for new 4SRB
RICE with the applicable units listed in
the condition title, etc. NMED believes
that this proposed approach would
provide the additional detail necessary
to find the requirements in the
regulation without imposing an undue
additional workload on the permitting
staff so that staff can continue to
meet permitting deadlines.

Alternatively, a single template
condition may be developed
instructing the permit specialist to
specify individual ZZZZ citations for
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NMED Responses
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Subpart ZZZZ which apply to existing
spark ignition, 2-stroke lean burn
(2SLB) RICE with a site rating of 500
brake HP located at an area source). In
this example, the type of engine being
regulated is clear, and interested
parties can then cross-reference to
the applicable regulatory
requirements in the Subpart 227z
rules.

each applicable category of RICE, with
a reference to the equipment list,
which will cross reference individual
RICE units with their category (2SLB,
4SRB, etc.)

7) For the 17 Title V permits reviewed,
the maximum allowable emissions
table located in the Title V permit
doesn’t include an explicit statement
stating where the underlying authority
for the given emission limits in Table
106A are derived. Pursuant of 40 CFR
70.6(a)(1)(i) which requires TV permits
to specify and reference the origin of
authority for each term or condition
and identify any difference in form as
compared to the applicable
requirement upon which the term or
condition is based. While the
maximum allowable limits appear in
Table 106A, there is no explicit
reference to the origin of the
underlying authority by which the
emission limits are derived.

At NMED’s request, EPA provided
examples of language other states
use to explicitly reference the state’s
authority to derive and set emission
limits

NMED is working with EPA on how to
best incorporate this language into the
format of our current Title V permits.
Possible approaches include modifying
our General Conditions in the permit,
adding footnotes to the Table 106.A
emission limits, and/or modifying the
requirements section of individual
permit requirements. NMED
appreciates EPA’s assistance in
developing this important additional
language.

8) EPA recommends that NMED add
credible evidence language, to the
General Conditions portion of the Title
V permit and remove phrasing that
appears to privilege one type of data
over another.

NMED proposes to add a General
Condition to clarify compliance
demonstration if a limit has
multiple conditions. Also,
notwithstanding the conditions of
the permit that state specific
methods that may be used to
assess compliance or
noncompliance with applicable
requirements, other credible
evidence may be used to
demonstrate compliance or
noncompliance credible evidence
be used to demonstrate
compliance or noncompliance,
each and all associated
demonstrations must be met to
demonstrate compliance. As
written, it is currently ambiguous
as to whether a single successful
demonstration is sufficient.




EPA Finding Summary

NMED Responses

Outcomes

9) NSR permits were cited in the 17
Title V permits reviewed and not
included in the permit records or
attached to the Title V permit for
reference. Please ensure these
documents are readily available to
public at the time of public notice. EPA
reminds NMED that the documents
incorporated, referenced or cited in a
TV permit and/or SOB should be
readily available to the public at the
same time the draft TV permit is
public noticed. It should be clear to
the public what terms and conditions
are being incorporated into the TV
permit from another permitting
action, and they should have access to
the permit action during the comment
period.

NMED proposes to address this issue
by providing a link on the public notice
page (and/or within the public
notices) that directs the public from
the TV to the APMAP on the AQB
webpage that allows them to access
the current NSR permit. The location
pointed to by this link provides
instructions on how to use the APMAP
tool to locate the NSR permits.

10) Permitting authorities must ensure
that all applicable SIP rule
requirements are correctly
incorporated into a facility’s Title V
permit. Permits should clearly identify
any requirements that are enforceable
only by the state and not the EPA,
often referred to as “state-only”
requirements. The response received
from NMED on the TV Questionnaire
was that this is addressed in the SOB
Section 11.0, State Regulatory
Analysis. However, there were no
explicit statements in the Regulatory
Analysis table for any of 17 SOBs
which we reviewed, that indicated the
associated permit did include or did
not include “state-only” rules. We
recognize that this may be because
the permits we reviewed did not
contain “state-only” requirements.
Please ensure that any “state-only”
requirements are clearly identified in
the permit and SOB.

NMED acknowledges that the
response in the questionnaire did
not completely address this issue.
Table 103A is incorporated in each
permit and contains a column that
identifies federally enforceable
requirements. State-only
requirements in the table have a
blank cell.

NMED proposes to add a footnote to
the header of Table 103A to explicitly
state that requirements not marked as
federally enforceable are State-only
requirements. This same table could
also be added to the SOB.
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I.  EXECUTIVE SUMMARY

The EPA Region 6 review included an evaluation of the current work practices and administration of the
NMED TV operating permit program and adherence with the State Operating Permit Programs Rule, 40
Code of Federal Regulations (C.F.R.) part 70 requirements and TV of the Clean Air Act (CAA or Act).
We evaluated four aspects of the program to ensure the program is being implemented consistent with
the New Mexico TV approved requirements. The areas of review included:

Review Area 1. Acting in a Timely Manner on Applications for Initial, Revision and Renewal
Permits

Review Area 2: Consistency with Permit Requirements of 40 C.F.R. Part 70
Review Area 3: Compliance with the Public Participation Requirements for TV Permit Issuance

Review Area 4. Collecting, Retaining, or Allocating Fee Revenue Consistent with the
Requirements of 40 C.F.R. Part 70

Each of the areas and our recommendations based on our review are discussed in the body of the
evaluation report.

I1. INTRODUCTION

The CAA TV and the part 70 regulations are designed to incorporate all federally applicable
requirements for a source into a single TV operating permit. To fulfill this responsibility, it is important
that all federal regulations applicable to the source, such as the National Emission Standards for
Hazardous Air Pollutants (NESHAP), New Source Performance Standards (NSPS), applicable
requirements of State Implementation Plans (SIP), and terms or conditions created by permits issued
under SIP-approved permit programs be carried over into a TV permit.

The EPA serves in an oversight role of the TV operating permits program nationally and provides
program implementation assistance to State operating permit programs as part of that role. Additionally,
EPA Region 6 works to complete TV program evaluations in a nationally consistent manner as part of
its oversight role. The evaluation protocol review completed by each EPA Regional Office of a state’s
administration of a TV program is generally based on a standardized evaluation protocol developed by
the EPA Headquarters Office and is compared to the requirements of 40 C.F.R. part 70. However, each
EPA Region may also exercise its oversight discretion to focus on a narrower aspect of a state’s
operating permit program based on previous program reviews or national policy/legal decisions
impacting the program.

The EPA Region 6 oversees six separate air permitting authorities (Texas, Arkansas, Louisiana,
Oklahoma, New Mexico and the City of Albuquerque). As part of EPA’s oversight responsibilities, the
EPA Region 6 staff conducted an off-site program review and evaluation of the State of New Mexico’s
TV program. This NMED TV program evaluation is based on the review of the NMED responses to



EPA’s TV questionnaire and associated documentation, supplemental questions and selected NMED
issued TV permits and supporting permitting information. A total of seventeen (17) permit files
consisting of the following TV permit actions were reviewed: three Administrative Amendments, four
Significant Modifications, four Initials, four renewals, and two Minor Modifications. The EPA Region 6
program evaluation team consisted of the following EPA personnel: Erica Le Doux, Environmental
Engineer and New Mexico State Air Permit Coordinator, Aimee Wilson, Environmental Scientist and
Texas State Air Permit Coordinator, Bonnie Braganza, Environmental Engineer and Air Permit Tribal
Coordinator, Brad Toups, Environmental Scientist and Louisiana State Air Permit Coordinator, and
Kyndall Cox, Environmental Scientist.

NMED’s Title V Permitting Program

The New Mexico Environment Department (NMED) is a state air pollution control agency with
jurisdiction throughout New Mexico except in Albuguerque-Bernalillo County and Indian country. The
Environmental Protection Agency Region 6 is the TV permitting authority in Indian country. New
Mexico’s TV regulations are found in New Mexico Administrative Code (NMAC) 20.2. Part 70
(Permits for Part 70 Sources). Our final rule fully approving New Mexico’s TV program was published
November 26, 1996 (61 FR 60032) and became effective on December 26, 1996. Revisions to New
Mexico’s TV program were approved by EPA September 8, 2004 (69 FR 54244) and became effective
on November 8, 2004. EPA’s program approval provides NMED the authority to issue TV operating
permits to all major stationary sources and to certain other sources® within the State’s jurisdiction. The
NMED operating air permit program is a comprehensive state air quality program which is designed to
address all applicable air contaminant emissions and regulatory requirements in a single permit
document. Since receiving full program approval, NMED has been implementing the state’s TV
operating permits program and directly issuing TV operating permits to applicable sources within the
state of New Mexico. By the end of 2018, New Mexico will have issued approximately 145 TV
permits. The Air Quality Bureau Air permitting staff is primarily housed at the Santa Fe office. In 2004
and 2008, EPA Region 6 staff conducted program evaluations of the State of New Mexico’s approved
TV Operating Permit Program. In the 2004 TV Program Evaluation Report, based on EPA’s review and
evaluation of the State’s permit issuance rate, NMED was identified as having one of the best programs
in Region 6 for timely management of their TV permit issuances, renewals, and modifications. All initial
TV permits, except for, those with special circumstances, were appropriately and timely issued despite
the many challenges.

New Mexico has a fully bifurcated Title V/New Source Review (NSR) program for both the minor and
major NSR programs, in that it issues pre-construction NSR major and minor permits, separately from

! Sources required to obtain an operating permit under the title V operating permit program include “major” sources of air
pollution as defined by title V. For example, all sources regulated under the acid rain program, regardless of size, must obtain
operating permits. Examples of major sources include those that have the potential to emit 100 tons per year (tpy) or more of
volatile organic compounds, carbon monoxide, lead, sulfur dioxide, nitrogen oxides, or particulate matter nominally 10
microns and less (PM1o); those that emit 25 tpy or more of a combination of hazardous air pollutants (HAPS). In areas that are
not meeting the National Ambient Air Quality Standards (NAAQS) for ozone, carbon monoxide, or particulate matter, major
sources are defined by the gravity of the nonattainment classification. Currently, there are no non-attainment areas in New
Mexico.



TV. On occasion, with administrative amendments or minor actions on minor permits under NSR, they
may issue individual NSR and TV actions concurrently through concurrent public notices. All applicable
NSR (major and minor) permit requirements are initially reviewed and evaluated and incorporated into
the NSR permits. The conditions of these NSR permits are also written directly into the TV permit
actions as an individual detailed condition, including the reference to the NSR permit number and
condition.

I11.  EPAREGION 6 EVALUATION APPROACH FOR THE NMED TITLE V PROGRAM

The EPA Region 6’s evaluation objective for the NMED TV program evaluation was to identify any
areas of the NMED TV program that may need improvement and highlight any unique and/or innovative
aspects of NMED’s program that may be beneficial to other permitting authorities. The EPA Region 6
conducted the evaluation in three stages. In the first stage, EPA Region 6 sent the TV evaluation
questionnaire for NMED to review and provide response comments. The TV evaluation questionnaire
was developed by the EPA Headquarters Offices and covers the following program areas: 1) TV Permit
Preparation and Content; 2) General Permits; 3) Monitoring; 4) Public Participation and Affected State
Review; 5) Permit Issuance/Revision/Renewal/Processes; 6) Compliance; 7) TV Benefits; 8) Title I /
Title V Interface; 9) Title V Administration and Fee Review; and, 10) Miscellaneous such as best
practices. NMED completed questionnaire and submitted to EPA in February 2018. In the appendix
section of this report is a copy of the TV evaluation questionnaire responses received by EPA Region 6
from NMED.

For the second stage of the evaluation, EPA Region 6 conducted a review of NMED’s permitting record
of a selected subset (17 permitting actions) of TV permits issued by NMED during 2014 — 2017
calendar years. NMED uploaded permit files to a data storage website and provided EPA with a link to
allow file download. Permit files were downloaded to the Air Permit section shared folder for
reviewer’s access. A review of these files was conducted at the Region 6 Office from the beginning of
May 2018 through end of July 2018. The additional information included the associated TV permit
application, statement of basis, public notice, draft and final TV permits, and all other supplemental
supporting documents. NMED routinely submits the draft and final TV permits to the EPA Region 6 Air
Permits Section in accordance with the part 70 regulations. The EPA Region 6 office generally
maintains copies of the TV permit applications received, draft and final permits and any additional
associated documents transmitted to EPA Region 6 from NMED. The following areas were evaluated
during the permit file review: (1) Application requirements; (2) Part 70 permit requirements; (3)
Compliance Assurance Monitoring (CAM); and (4) Statement of Basis (SOB) components. General
Permit (GP) requirements were not evaluated, as there were no applicable TV General Permits under the
NMED permitting program. At the time of the evaluation, NMED did not have a source category or
emission units covered by a GP per the response received on the TV questionnaire. However, NMED
does have plans to issue an Air Curtain Incinerator (ACI) General Permit in 2018 which was completed.

In the third and final stage of the EPA Region 6’s evaluation, the EPA Region 6 reviewed the
information received from NMED and compared that information to the applicable regulations. After
summarizing the information received from NMED, EPA developed an evaluation report which
identifies improvement opportunities and topics for follow-up review and discussion with NMED. The
final program review analysis will not be completed until EPA completes the TV program review



discussions with NMED, and, if necessary, any NMED commitments for changes/improvements are
memorialized.

The NMED, at the time of review, had one (1) employment vacancy within its Major Source Permitting
Section. Historically, the Division tends to have one or two staff turnovers per year. There are seven (7)
permit writers dedicated to writing TV permits, these same permit writers are responsible for writing
NSR permits. Several of the seven permit writers also work on both Prevention of Significant
Deterioration (PSD) permits and Title V permits. However, they do cross-training on the scope of this
subject. The type of training given to new and existing permit writers includes some of the following: 1)
new permit writers are assigned a mentor; 2) permit writers are given a TV training manual that
describes the program and includes the permit processing steps; 3) weekly internal training classes are
conducted and staff are sent to external training when possible, such as WESTAR, EPA/APTI, etc.; and
4) permit writers are required to conduct site visits in order to become familiar with the different types
of facilities.

IV. EPA REGION 6’s ANALYSIS AND RECOMMENDATIONS

The following section includes a brief discussion of the areas of review, our findings, and our
recommendations to improve or resolve the potential concerns we identified during our review.

The evaluation focused on the implementation of the program in the following five areas:

1) acting in a timely manner on applications for initial, revision, and renewal

2)  issuing permits that are consistent with the requirements of 40 CFR Part 70;

3) complying with the public participation requirements of 40 CFR Part 70;

4)  collecting, retaining, or allocating fee revenue consistent with the requirements of 40 CFR
Part 70;

Review Area 1: Acting in a timely manner on applications for initial, revisions and renewals
permits.

We evaluated information from the TV Operating Permits System Report (TOPS Report) which
NMED submits to EPA on a semiannual basis. According to the January 31, 2017 report and the
NMED response to a question on the TV Questionnaire, New Mexico has had a TV universe averaging
between 140 to 150 TV sources since the implementation of the TV program. This is because as new
sources apply for TV permits, other sources close their facilities or permit their facilities as synthetic
minor sources. NMED continues to issue initial TV permits, while still processing the second and third
round of some TV permit renewals and modifications.

Findings: The following best management practices are being utilized by NMED to help permit
writers:

1.1 Maintaining a library of monitoring protocols that contain monitoring conditions for various
common types of equipment, e.g.; IC engines, turbines, boilers and dehydrators, that in most case
contain a decision tree for the monitoring protocols in either a separate document or within the
monitoring protocol document. Most protocols also include some regulatory and/or technical



background information. These protocols are routinely revised, and new protocols are added
periodically;

1.2 Permit writer follows a standard outline of processing steps and a standard permit template in
preparing the permit;

1.3 The group manager reviews every SOB and the draft (prior to public notice), proposed, and
final permits (prior to issuance).

1.4 The permits section manager and the permitting program manager also review the draft (prior
to public notice) and final permits (prior to issuance). In addition, Compliance and Enforcement
reviews the draft permit (prior to public notice).

1.5 The permit application contains a regulatory analysis section that aids the permit writer in
making regulatory determinations for incorporation into the permit. Per NMED TV
Questionnaire response, the Federal Register is reviewed on a weekly basis to determine whether
the regulatory analysis section of both the application and the SOB needs to be updated with new
requirements.

1.6 Utilization of streamlining strategies when preparing permits by incorporating by reference
Federal and some ASTM methods into the TV permit. Also, grouping similar units, such as IC
engines, that have related applicable conditions. Federal requirements such as applicable NSPS
and/or MACT regulations would be included in this grouping.

For NMED, the TEMPO database has not automated the permit processing. It is simply a storage
location for the final version of the Word document that was used to generate the permit. It does help
with the drafting of the SOB/Database Summary (DBS) by auto populating some facility specific data
into a Word document. In addition, it helps with the routine letters that are generated as part of the
permitting process such as completion and affected party letters. TEMPO is used to store the interested
party mailing list at the end of the public notice template Letter-builder located in TEMPO. Permit
writers update the status of all permit actions in TEMPO database. This allows permit writers and
management to track the status at any time. It was noted by NMED’s comment in the TV Questionnaire,
the current process is labor intensive and time consuming, because it requires the use of multiple
templates (e.g., Word, Excel, and Outlook) along with the TEMPO database. NMED has made the
process as efficient as possible and are striving for improvements. NMED is in the general discussion
phase to develop an application that would automate more features of the permitting process. Despite the
limitations of the TEMPO database, it is a valuable tool in the TV program. The best management
practices used by NMED, coupled with NMED’s internal utilization of the TEMPO database, has
enabled NMED to meet the permit issuance timeliness requirements. TEMPO is also utilized by NMED
managers to measure staff productivity as well as to verify proper tracking of TV permits. EPA Region 6
will continue to monitor the status of NMED's permit issuance rate through the TV permit activity
spreadsheet reports emailed by NMED on a monthly and quarterly basis, permit updates during monthly
conference calls, and the TOPS report.

According to 870.6(a)(2), Title V permits must be renewed every 5 years. Since the 2008 Title V
Program Evaluation, NMED has maintained their issuance rate on permits to meet the requirements of



deadlines established in 20.2.70.302.B NMAC, approved by EPA as 20 NMAC 70. According to the
Title V Program Evaluation Questionnaire, NMED indicated that in the last full calendar year of Title V
permitting CY2017, they processed and issued 36 actions, comprised of 5 Administrative amendments,
9 Significant modification, 2 Minor modifications, 20 Permit renewals, and 3 Initial Title V permits. For
Administrative amendments, NMED follows 20.2.70.404.A NMAC. For minor and significant
modifications, NMED follows 20.2.70.404.B and C NMAC, respectively. General permits are allowable
under 20.2.70.303 NMAC, but none are currently permitted during the time of this audit. There are plans
for issuance of an Air Curtain Incinerator General permit. At the time of the TV Audit this was not
completed. NMED is currently meeting regulatory requirements of permit issuance deadline.

Discussion: According to NMED’s response to EPA’s evaluation questionnaire, the average permit
processing time for the last two years has been 16 months for initial and renewal TV permits from
administratively complete application to permit issuance. NMED provides an update during monthly
Title V/INSR conference calls with EPA Region 6 on the total count of the pending TV permits in
progress (this includes all TV permit categories- initial, significant revision renewal, etc.), TV permits at
public notice and any TV permits that have generated any public concerns, comments, and inquiries. In
addition, NMED provides EPA a monthly TV permitting activity spreadsheet that gives a snapshot of
what the entire NMED permitting staff is currently working on. These spreadsheets include facility,
permit number, permit action, assigned permit writer, due dates, etc.

Recommendation: Based upon EPA review and evaluation of NMED’s implementation of timely
issuance of permitting activities required under the regulation, EPA Region 6 believes that NMED has
performed outstanding work to assure their issuance rate is timely. While EPA has no specific
recommendation, we encourage the NMED to continue processing TV permits in a timely manner and
using their internal protocols and data management platform to maintain efficiency. As was noted in the
NMED TV Questionnaire, the current permit process is very labor intensive and requires the use of
multiple templates (e.g.; Word, Excel and Outlook) along with the Tempo database. Although NMED
has made this process as efficient as possible and continues striving for improvements, it appears to be
fairly time consuming. EPA encourages NMED to continue looking for program improvements. EPA
also encourages NMED to continue to follow appropriate guidance regarding monitoring requirements.

Review Area 2: Issuing permits that are consistent with the requirements of 40 CFR Part 70.

Prior to the audit, EPA selected 17 TV permits (and associated files) issued in the last three years (2014-
2016). Each permit was reviewed for consistency with the TV air permit regulations (40 CFR Part 70)
using a written questionnaire developed by a workgroup consisting of Regional and National EPA
representatives. The Federal requirements regarding permit content are outlined in 40 CFR Part 70.4.
Each permit was reviewed for consistency with these Part 70 requirements. Most of the Part 70
requirements related to permit content were found in the general conditions of NMED’s permits.

Although NMED’s Statement of Basis (SOBs) contains most of the information necessary for TV permit
issuance, the NMED does not always thoroughly document the basis upon which NMED’s decisions
were made during the permit writing process. Part 70 requires TV permitting authorities to provide “a
statement of the legal and factual basis for the draft permit conditions” (40 CFR 70.7(a)(5)). The
purpose of this requirement is to support the proposed TV permit with a discussion of the decision-
making that went into the development of the permit. This helps inform the permitting authority, the



public, and EPA of the NMED’s legal and factual basis for issuing the permit and it serves as an
essential tool for conducting meaningful permit review.?

The EPA Administrator’s May 24, 2004 Order responding to a petition to EPA to object to the proposed
TV permit for the Los Medanos Energy Center includes the Administrator’s response to statement of
basis issues raised by the petitioners®. The Order states that:

A statement of basis ought to contain a brief description of the origin or basis for
each permit condition or exemption. However, it is more than just a short form of
the permit. It should highlight elements that EPA and the public would find
important to review. Rather than restating the permit, it should list anything that
deviates from a straight recitation of requirements. The statement of basis should
highlight items such as the permit shield, streamlined conditions, or any
monitoring that is required under 40 C.F.R. 70.6(a)(3)(i)(B)...Thus, it should
include a discussion of the decision-making that went into the development of the
title V permit and provide the permitting authority, the public, and EPA a record
of the applicability and technical issues surrounding the issuance of the permit.

The Order goes on to say that the Region 5 and 9 letters and Texas notice of deficiency (NOD) “provide
a good road map as to what should be included in a statement of basis.”

A. Recommendations for Improvements to SOBs

The content of the SOB’s across the cross section of permits reviewed varied resulting in a few
concerns. The statement of basis should include, among other things, 1) a discussion of the monitoring
and operational requirements for each emission unit; 2) any complex applicability determinations and
exemptions; 3) any non-applicability determinations; and 4) a discussion of streamlining requirements.*

e NMED SOB'’s should contain a discussion on the monitoring and operational restriction provisions
that are included for each emission unit. 40 C.F.R. §70.6(a) and 20.2.70.302A(1) NMAC require that
monitoring and operational requirements and limitations be included in the permit to assure
compliance with all applicable requirements at the time of permit issuance. The statement of basis
should explain how the proposed monitoring strategy will assure compliance with emission
limits. NMED’s selection of the specific monitoring, including parametric monitoring and
recordkeeping, and operational requirements should be explained in the SOB. For example, if the
permitted compliance method for a grain-loading standard is maintaining the baghouse pressure drop
within a specific range, the SOB must contain enough information to support the conclusion that

2 EPA has released certain guidance documents regarding the suggested content for title V permit Statement of Basis
documents, including April 30, 2014 implementation guidance on title VV annual compliance certifications and statement of
basis requirements (https://www.epa.govi/sites/production/files/2015-08/documents/20140430.pdf) and a December 20, 2001
EPA Region 5 letter to Ohio EPA (https://www.epa.gov/sites/production/files/2015-08/documents/SOBguide.pdf).

3 This document is available in the Title V petition database on the EPA Region 7 website at:
https://www.epa.gov/sites/production/files/2015-08/documents/los_medanos_decision2001.pdf

4 Letter dated December 20, 2001 from Steven Rosenblatt, Air Programs Branch, EPA Region V, to Robert F. Hodanbosi,
Chief, Division of Air Pollution Control, Ohio Environmental Protection Agency.
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maintaining the pressure drop within the permitted range demonstrates compliance with the grain-
loading standard.

The lack of detailed rationale of monitoring methods makes public participation during the
public comment period difficult. In cases when no additional monitoring is required by an
NMED rule or a federal regulation, a discussion of periodic or sufficiency monitoring
requirements that is added to the permit should be discussed. In other cases when no additional
monitoring is necessary, NMED should also provide adequate justification. The purpose of a
detailed SOB and decision documentation is to support the TV permit. The majority of the SOB's
reviewed do not give rationale and reasons and explicit statements why one monitoring method
was chosen instead of another. The statement of basis should include explanatory information
and narrative statements throughout the permit to provide context and analysis to allow the
public and EPA to follow the decision making underlying the permits.

Example: In the Intrepid TV Permit for Condition A800 Potash processing - the total potash
production rate limit for Unit 1D is 80 dry tons /hr and the total process rate limit for the
Langbeinite DMS Unit 10 and Pelletizing Process Rate Units 9, and 11 is 75 dry ton/hr. What
pollutant does the production rate apply to and what emissions limit is the production rate
intended to demonstrate compliance with? Is it the allowable emission limit set forth in Table
106 for PM10 and/or PM2.5? If the production rate limit was intended to demonstrate
compliance with an emission limit, how was it derived? A discussion is needed in SOB or access
the NSR permit 0755-M11 for the rationale. The same rationale would need to be provided for
fuel consumption. For example, are the fuel rates specified in Condition A801C used to
demonstrate compliance with an allowable limit for CO, NOx, heat rate limit for a NSPS or
NESHAP? If so, that should be cited. For an example refer to language at Condition 802A -
Periodic testing of Units 1D,5,7,8,9,10,11 demonstrates compliance with PM emission limit in
Table 106A.

It was indicated in several permits that compliance demonstration for CO, also demonstrates
compliance for VOC. In addition, sulfur content of fuel and amount burned is monitored to
demonstrate for SO2 emissions compliance. This type of monitoring is called “surrogate” (e.g.
substitute) monitoring. This monitoring is allowed when (1) monitoring of actual emissions is
very expensive and/or impractical, and (2) surrogate monitoring is adequate to assure compliance
with the underlying applicable requirement. If surrogate monitoring is used, make sure that the
permit’s statement of basis includes an explanation of the relationship between the surrogate
monitoring and the facility’s compliance with the actual limit.

Example: Valencia Power Plant (P220R1, AR3) used test results for compliance with CO
emission limits to demonstrate compliance with VOC limits, but failed to include an explanation
of the relationship between compliance with CO emission limits and compliance with VOC
limits.

Some of NMED’s statement of basis documents lacked applicability discussions. An explanation
of the Federal NSR applicability, whether the source obtained a PSD permit or netted out of
NNSR and the relevant BACT determinations were not detailed in some of the TV SOB’s which
we reviewed. The public would have to review the NSR permit action to see the BACT analysis
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and limits/operational conditions to ensure that those are appropriately included in the Title V
permit. However, the underlying NSR permit is not attached, nor does it appear to be included
the Title V permit record. There should be a discussion in the SOB that includes any regulatory
applicability determinations, and which addresses any non-applicability determinations. This
discussion could include a reference to a determination letter that is relevant or pertains to the source.
If no separate determination letter was issued, the SOB should include a detailed analysis of the
relevant statutory and regulatory provisions and why the requirement may or may not be applicable.
At a minimum, the SOB should provide enough information for the reader to understand NMED’s
conclusion about the applicability of a specific rule to the source. We also recommend that the SOB
include a discussion of hazardous air pollutant emissions or any other information that is needed
to determine whether the source is major for hazardous air pollutants, which dictates the
applicability of maximum achievable control technology standards.

Example: The TV permit for Williams — Milagro TV (P101R2M1). This permit has a BACT for
NOx, CO and VOCs for boilers 1, 2, and 3, and the SOB doesn’t clearly state BACT limits. It
appears that it would be necessary to review the PSD/NSR permit action(s) to find the see BACT
limits to ensure that they are being incorporated into the title V permit.

Example: In the Santa Fe — Caja Del Rio (P185LR3) TV permit, the SOB doesn't clearly state
BACT limits. It appears that it would be necessary to review the PSD/NSR permit action to find
the BACT limits to ensure that they are being incorporated into the title V permit.

e NMED should continue to provide thorough factual data in the SOB, but in addition it should
look for ways in which to enhance and improve the consistency, accuracy and
comprehensiveness of the SOB developed by NMED permitting staff to make it easier for EPA,
the public and permittees to identify the applicable requirements that apply to each emission unit
at the title V facility and to understand permit decisions.

NMED’s response:

NMED appreciates the recommendations made by EPA as a result of their review. NMED plans
to incorporate these recommendations to improve the statement of basis accompanying each
Title V permit to better demonstrate the basis of permit requirements and decisions.

e Permittee should be required by NMED to consistently follow compliance recertification
requirements that meet §70.6(c)(5)(iii).> This ensures transparency and enhances the public’s

5 White Paper for Streamlined Development of Part 70 Permit Applications, U.S Environmental Protection Agency, Lydia N.
Webman, Office of Air Quality Planning and Standards, July 10, 1995. https://www.epa.gov/sites/production/files/2015-
08/documents/fnlwtppr.pdf

§70.6(c)(5) which states that for compliance certification with terms and conditions contained in the permit, shall include
each of the following:

i) The frequency (not less than annually or such more frequent periods as specified in the applicable requirement or by the
permitting authority) of submissions of compliance certifications;

ii) A means for monitoring the compliance of the source with its emissions limitations, standards, and work practices;

iii) A requirement that the compliance certification include all the following (provided that the identification of applicable
information may cross-reference the permit or previous reports, as applicable):

(A) Identification of each term or condition of the permit that is the basis of the certification,
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understanding of a facility’s obligations. The compliance declaration from some facilities was
stated in a non-specific, generic manner. In Section 19.2 of the application, the applicant
references the explanatory text provided in the application by the State as a means by which to
declare compliance. Instead, the company should make their own declaration identifying the
various applicable requirements. To make the required compliance declarations in part 70 permit
applications, sources are required to review current major and minor NSR permits, other permits
containing Federal requirements, SIP's and other documents, and any other applicable Federal
requirements to determine applicable requirements for emission units. Reporting compliance
requires the permittee to indicate compliance with each one of the limits and obligations written
out in its Title V permit. 40 CFR 70.5(c)(5)(iii) further requires the application to contain a
compliance plan describing the compliance status of the source with respect to all applicable
requirements. Each application must also include a certification of the source's compliance status
with respect to each applicable requirement and a statement of the methods used for determining
compliance. Finally, the responsible official must also certify that the application form and the
compliance certification are true, accurate, and complete based on information and belief formed
after reasonable inquiry.

B. Recommendations for Improvement to Permits

NMED’s practice of incorporating Federal regulations using only high-level citations makes it
difficult to determine if all applicable requirements for monitoring, recordkeeping, reporting, and
testing have been identified. NMED’s TV permit Federal and State rule citations are not distilled
down to the lowest level. Congress established Title V of the CAA which has a primary purpose
of providing each major facility with a single permit that ensures compliance with all applicable
CAA requirements. To accomplish this purpose, permitting authorities must incorporate
applicable requirements in enough detail such that the public, facility owners, and operators, and
regulating agencies can clearly understand which requirements apply to the facility. These
requirements include emission limits, operating limits, work practice standards, monitoring,
recordkeeping, and reporting provisions which must be enforceable as a practical matter. The
NMED TV permits evaluated rarely specifically identifies the applicable requirements at the
level of citation (to the subpart, section, and paragraph level). The accompanying text in all cases
seems to summarize the requirements, not state them in the originating rule’s own terms. In the
case of NSPS and NESHAPs, higher level rules are routinely cited instead of identifying the
specific provisions which apply to the source. EPA recommends that NMED consistently include
the specific rule citation, including the section, subsection, and paragraph, as applicable, for
sources to the extent where there is no ambiguity concerning the regulatory applicability for

(B) Identification of the method or other means used by the owner or operator determining the compliance status with
each term and condition during the certification period,

(C) The status of compliance with the terms and conditions of the permit for the period covered by the certification,
including whether compliance during the period was continuous or intermittent. The certification shall identify each
deviation and take it into account in the compliance certification. The certification shall also identify as possible exceptions
to compliance any periods during which compliance is required and in which an excursion or exceedance as defined under
part 64 of this chapter occurred;

(D) such other facts as the permitting authority may require determining the compliance status of the source.

(iv) a requirement that all compliance certifications be submitted to the Administrator as well as to the permitting
authority.
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equipment at the facility and with the associated requirements for monitoring, recordkeeping and
reporting. This allows the public to read the permit once it is published for public notice and go
directly to the rules that apply to the source. Practical enforceability is achieved if: 1.) the
permit’s conditions are specific to the source emission limit, 2.) the timeframe in which the limit
is to be observed/calculated i.e., hourly, daily, monthly is specified, 3.) the annual limits, such as
rolling annual limits are specified, and 4.) the monitoring methodology used to determine
compliance is specified. In the absence of citations to the specific regulation which applies, there
are other options that NMED permit writers could utilize to eliminate ambiguity. As an example,
permit writers could identify a specific source type (e.g., this engine must comply with all
requirements at 40 CFR 63 Subpart ZZZZ which apply to existing spark ignition, 2-stroke lean
burn (2SLB) RICE with a site rating of 500 brake HP located at an area source). In this example,
the type of engine being regulated is clear, and interested parties can then cross-reference to the
applicable regulatory requirements in the Subpart ZZZZ rules.

Examples: Comments received from reviewers for high level citation used for Intrepid, Western
Refinery-Gallup, Oxy USA Indian Basin, Public Service of New Mexico - San Juan, NuStar
Logistics — Hope Pump Station, Frontier-Loco Hills, Los Alamos National Security Lab, and
Williams — Crow Mesa.

The use of high-level citations in PNM — San Juan (P062R3M1) at Condition A400 C and D
referenced 40 CFR 63 5U and at Condition A402.F for Boilers NSPS 40 CFR 60 Subpart D
(e.g., where in Subpart D? is it 60.45? a, b, or c? i, ii, iii?);

Sufficient monitoring for Western Refinery — Gallup (P021R3) was indeterminate due to the
citation level of applicable requirement.

OXY USA Indian Basin ((P103R2M1) specifics on the engines for lower level citations are not
provided in the SOB, permit or application. Namely the type of Solar, Cenatur, Saturn, turbine
and compressor engines

For the 17 Title V permits reviewed, the maximum allowable emissions table located in the Title
V permit doesn’t include an explicit statement stating where the underlying authority for the
given emission limits in Table 106A are derived. Part 70 requires TV permits to specify and
reference the origin of authority for each term or condition and identify any difference in form as
compared to the applicable requirement upon which the term or condition is based. See 40 CFR
70.6(a)(2)(i). While the maximum allowable limits appear in table 106A, there is no explicit
reference to the origin of the underlying authority by which the emission limits are derived. The
State and/or Federal rules are cited at only a high-level, and not to the specific citation based on
the characteristics of the emissions units and operating conditions. This appears to be the case in
Section 13 (Determination of State & Federal Air Quality Regulations) of the 17 Title V
applications reviewed. The regulation analysis provided by the facility’s in the 17 applications
were at high-level citations. This is true with the treatment of state rules as well. EPA
recommends that NMED include in the permit an explicit statement where the underlying
authority originates for the implementation of each emission limit in Table 106 of the permit
(i.e., a low-level citation of a Federal and/or State rule, an NSR permit, etc.)
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e EPA recommends that NMED add credible evidence language, to the General Conditions portion
of the Title V permit and remove phrasing that appears to privilege one type of data over another.
It is the United States Environmental Protection Agency’s (USEPA) position that the general
language addressing the use of credible evidence is necessary to make it clear that despite any
other language contained in the permit, credible evidence can be used demonstrate compliance or
noncompliance with applicable requirements. An example of such credible evidence language is:
“Notwithstanding the conditions of this permit that state specific methods that may be used to
assess compliance or noncompliance with applicable requirements, other credible evidence may
be used to demonstrate compliance or noncompliance.”® Permit provisions containing testing or
monitoring requirements sometimes represent instances where a regulated entity could construe
the language to mean that the methods for demonstrating compliance specified in the permit are
the only methods admissible to demonstrate violation of the permit terms. It is important that
Title V permits not lend themselves to this improper construction.’

e NSR permits were cited in the 17 Title V permits reviewed and not included in the permit
records or attached to the Title V permit for reference. Please ensure these documents are readily
available to public at the time of public notice. Documents that are cited in the Title V permit
should be included during the public comment period. NMED should be able to provide cited
documents immediately on request during the public notice period. The permitting authority may
allow the application to cross-reference previously issued preconstruction and Part 70 permits, State
or local rules and regulations, State laws, Federal rules and regulations, and other documents that
affect the applicable requirements to which the source is subject, provided the referenced materials
are currently applicable and available to the public. The accuracy of any description of such cross-
referenced documents is subject to the certification requirements of Part 70.8 Such documents should
be made available as part of the public docket on the permit action. Citations can be used to
streamline how applicable requirements are described in an application and will also facilitate
compliance by eliminating the possibility that Part 70 permit terms will conflict with underlying
substantive requirements. Indeed, many States have taken a citation-based approach as a way of
streamlining applications and permits. Thus, a source could cite, rather than repeat in its application,
the often, extensive details of an applicable requirement (including current NSR permit terms),
provided that the requirement is readily available and its manner of application to the source is not
subject to interpretation. The citation must be clear with respect to limits and other requirements that

6 Letter dated July 28, 1998 from Stephen Rothblatt, Acting Director, Air and Radiation Division, to Paul Dubenetzky, Branch
Chief, Office of Air Management, Indiana Department of Environmental Management This document is available in the Title
V Operating Permit Policy and Guidance Document Index on the EPA’s website at
https://www.epa.gov/sites/production/files/2015-08/documents/credible.pdf

7 Letter dated 10/30/98 from Cheryl L. Newton, Acting Chief, Air Programs Branch, EPA Region V, to Robert F. Hodanbosi,
Chief, Division of Air Pollution Control, Ohio Environmental Protection Agency. This document is available in the Title V
Operating Permit Policy and Guidance Document Index on the EPA’s website at
https://www.epa.gov/sites/production/files/2015-08/documents/credible.pdf

8 White Paper for Streamlined Development of Part 70 Permit Applications, U.S Environmental Protection Agency, Lydia N.
Webman, Office of Air Quality Planning and Standards, July 10, 1995. https://www.epa.gov/sites/production/files/2015-
08/documents/fnlwtppr.pdf See page 22, F.Content Streamlining 1.Cross Referencing
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apply to each subject emissions unit or activity.® EPA reminds NMED that the documents
incorporated, referenced or cited in a TV permit and/or SOB should be readily available to the
public at the same time the draft TV permit is public noticed. It should be clear to the public
what terms and conditions are being incorporated into the TV permit from another permitting
action, and they should have access to the permit action during the comment period.

e Permitting authorities must ensure that all applicable SIP rule requirements are correctly
incorporated into a facility’s Title V permit. Permits should clearly identify any requirements
that are enforceable only by the state and not the EPA, often referred to as “state-only”
requirements. The response received from NMED on the TV Questionnaire was that this is
addressed in the SOB Section 11.0, State Regulatory Analysis. However, there were no explicit
statements in the Regulatory Analysis table for any of 17 SOBs which we reviewed, that
indicated the associated permit did include or did not include “state-only” rules. We recognize
that this may be because the permits we reviewed did not contain “state-only” requirements.
Please ensure that any “state-only” requirements are clearly identified in the permit and SOB.

Review Area 3: Compliance with the public participation requirements for title VV permit issuance.

The Federal Title V regulations require all permit actions, except for administrative amendments and
minor permit modifications, to provide adequate public notice. New Mexico has adopted provisions
regarding public notice and public participation in New Mexico Administrative Code Title:20 Chapter 2
Part 70 Section 401.

3.1 NMED’s Federal requirements regarding public participation for Title V.

Discussion: Per 20.2.70.400A(2) NMAC for actions on permit applications, except for administrative
amendments and minor permit modifications, NMED complies with public participation requirements
under 20.2.70.401C NMAC (see below). Except for permit revisions that qualify as administrative
amendments under 20.2.70.404A, NMED complies with requirements for notifying and responding to
affected programs. All permit issuances (including renewals), significant permit modifications, re-
openings, revocations and terminations, and all modifications to the NMED’s list of insignificant
activities, shall include public notice and provide an opportunity for public comment (20.2.70.401A
NMAC). NMED shall provide thirty (30) days for public and affected program comment. NMED may
hold a public hearing on the draft permit, a proposal to suspend, reopen, revoke or terminate a permit, or
for any reason it deems appropriate, and shall hold such a hearing in the event of significant public
interest. NMED shall give notice of any public hearing at least thirty (30) days in advance of the
hearing.

Public notice and notice of public hearing shall be given by publication in a newspaper of general
circulation in the area where the source is located. The typical ones used are the Farmington Daily Times,
Silver City Daily Press, Gallup Independent, Artesia Daily Press, Las Cruces Sun News, Carlsbad Current
Argus, Hobbs Daily News Sun and the Albuquerque Journal. NMED posts the public notice on their

9 White Paper for Streamlined Development of Part 70 Permit Applications, U.S Environmental Protection Agency, Lydia N.
Webman, Office of Air Quality Planning and Standards, July 10, 1995. https://www.epa.gov/sites/production/files/2015-
08/documents/fnlwtppr.pdf See page 23 F.Content Streamlining 1.Cross Referencing
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website at https://www.env.nm.gov/air-quality/public-notices-of-permitting-actions/ as a means to
provide a state publication to give a general public notice. An email with public notice of draft permit is
provided to any interested persons/parties who have requested in writing, by phone, or by electronic mail,
to be added to a mailing list developed by the State. The mailing list is included and updated on the public
notice template in the Letter-builder in TEMPO.

According to NMAC 20.2.70.401 Section C Paragraph (1)-(8), public notice required contents includes:
C. The public notice shall identify:

(1) The affected facility;

(2) The names and addresses of the applicant or permittee and its owners;

(3) The name and address of the State;

(4) The activity or activities involved in the permit action;

(5) The emissions change(s) involved in any permit modification;

(6) The name, address and telephone number of a person from whom interested persons
may obtain additional information, including copies of the permit draft, the
application, and relevant supporting materials;

(7) A brief description of the comment procedures required by the State; and

(8) As appropriate, a statement of procedures to request a hearing, or the time and place
of any scheduled hearing.

According to NMAC 20.2.70.401 Section D Paragraph (1) -(7), notice for public hearing requires the
following:

D. Notice of public hearing shall identify:

(1) The affected facility;

(2) The names and addresses of the applicant or permittee and its owners;

(3) The name and address of the Department;

(4) The activity or activities involved in the permit action;

(5) The name, address and telephone number of a person from whom interested persons
may obtain additional information;

(6) A brief description of hearing procedures; and

(7) The time and place of the scheduled hearing.

Many requests for permit related documents can be fulfilled electronically, either by having the party go
directly to NMED’s website and downloading the documents, or by emailing the documents. In most
instances, the public will be directed to the website or to a file management device so that the documents
can be downloaded. During the public comment period, the public has access to the public notice. If
NMED receives any interest in the permitting action, the application, the draft permit and the SOB will
be posted to the AQB Website, Permit Applications with Public Interest, Public Meeting, or Public
Hearing page at: https://www.env.nm.gov/air-quality/permit-applications-with-public-interest-public-
meeting-or-public-hearing/. These documents can be downloaded from the website or interested
individuals can come to the Air Quality Bureau office in Santa Fe or one of the NMED field offices
closest to the facility to request copies of these documents. There is also a spreadsheet of current Title V
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permitting actions at: https://www.env.nm.gov/air-quality/agb-p_current_permitting_activites/.
Requests for public records, such as deviations or other public documents that are requested outside of
the permit application review process, must be preceded by a request to the NMED Office of Public
Information.

Affected programs are defined at 20.2.70.7.B NMAC as, “...all states, local air pollution control
programs, and Indian tribes and pueblos, that are within 50 miles of the source”. NMED notifies States
or Trial Nation governments of draft permits by certified letter, by email, or both. An example letter
Attachment D.8 was provided by NMED with the TV questionnaire. The Department shall not issue an
operating permit (including permit renewal or reissuance), minor permit modification or significant
permit modification, until affected programs and the Administrator have had an opportunity to review
the proposed permit as required under this section (20.2.70.402 A NMAC). The Department shall
provide notice of each draft permit to any affected program on or before the time that the Department
provides this notice to the public under 20.2.70.401 NMAC, except to the extent that minor permit
modification procedures require the timing of the notice to be different.

Example: EPA Region 6 reviewed Attachment D.4 the public notice template provided by NMED with
the TV questionnaire and Attachment E.10 an example of a Public Notice for Milagro Gas Treating
Plant of Williams Four Corners (Permit No. P101-R2M1) which was transmitted to EPA Region 6 by
NMED with the questionnaire as a supporting document. EPA Region 6 permitting staff requested and
reviewed the permit files supplied by NMED to assure that adequate information was available in the
public notices published in the newspapers. NMED provides public notices and other meaningful
information relating to its draft, and some final Title V permitting actions, on its website if there is a
public interest. Per information received from NMED TV Questionnaire, draft permits are not posted to
the website on a routine basis, but final permits following signature are posted on NMED’s website.
Standard procedure requires that the draft permit and the SOB will be posted if there is public interest
expressed in the permitting action. A permitting authority’s website is a powerful tool that can be used
to make Title V information available to the public. NMED’s website contains quite a bit of information
that is available to members of the public, including but not limited to the following:

Public Participation on Rule Development

Permitting FAQs

Applications with Public Interest

Current Title V Applications

Permit Issuance Deadlines

RMS Tool (GIS tool listing all Title V sources in New Mexico with associated permit
related documents)

NMED publishes some public notices in Spanish depending upon the location of the facility. In
addition, all public notices have a paragraph in Spanish directing interested parties to call the NMED to
request additional information. When an interested party calls, the caller is connected with a bilingual
Spanish-speaking staff member. Every effort is made to publish the public notice in a newspaper, or
newspapers, most likely to be read by members of the community. The public notices with the
paragraph in Spanish that contains the contact information for a Spanish-speaking staff member is also
posted on NMED’s website. Also, the permit application, SOB and draft permit are available at the
NMED field office closest to the facility via the TEMPO database. If requested by citizens, NMED wiill
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also make the documents available at other locations in the community such as libraries or community
centers.

There is significant amount of permitting information available on the AQB website including both
regulatory and permitting guidance at: https://www.env.nm.gov/air-quality/. Information that would be
useful for the public review process can result in a more informed public and, consequently, more
meaningful comments during Title V permit public comment periods. There is also a spreadsheet of
current Title V permitting actions at: https://www.env.nm.gov/air-quality/agb-
p_current_permitting_activites/

The list of currently active applications is updated weekly, and the public notice information is updated
whenever a new public notice is posted. In addition, NMED maintains a list serve that is available for
signup to members of the public. Information about specific environmental topics (e.g., guidance
updates, general permit notices, public hearings, revisions to Title V fees, etc) are disseminated via
email, to the members of the public who are signed up for the listserv on a routine basis. Information
about how the public can get involved is also provided in these notices emailed to list-serve subscribers.
Any member of the public can register for the listserv discussed above by clicking on the “Subscribe to
Email Alerts” button on the NMED’s Air Quality Board website at: https://www.env.nm.gov/air-
guality/. The notices include the contact information for the person for which the public can obtain more
information about the subject matter. Also, this notice states that information is available on NMED’s
website and provides a link to the information.

Summary and Recommendations: EPA is concerned about the immediate access the public has to the
NSR permit and SOB which are being incorporated into the Title V permit, and whether it is
communicated clearly to the public how to request these documents. The NSR permit and SOB contains
the details pertaining to the NSR applicability determination and BACT analysis. It is a concern the
public may not be aware that the NSR permit and SOB can be obtained upon request for review during
the Title V public comment period. An important feature of the Title VV permitting program is that it
provides an opportunity for public participation by providing access to all information related to a
source’s obligations and how these obligations were derived according to 870.7 (h). EPA recommends
that NMED communicate to the public that the NSR permit and SOB that contains applicable
requirements being incorporated into the Title V permit action are available for public inspection. This is
particularly important if the Title V permit action is an initial permit or significant revision to a Title V
permit action. Based upon EPA’s evaluation of NMED’s implementation of public notices, hearing
procedures, and internal electronic file management using TEMPO, NMED is meeting Part 70 public
participation requirements, but to achieve more meaningful and user-friendly public participation, EPA
encourages NMED to continue exploring the expansion of the use of TEMPO. Additionally, NMED
may wish to consider other platforms in which permit records would be readily attainable by the public
at a larger scale as a commitment towards improving their public notice and outreach and soliciting
meaningful public participation. EPA recognizes and commends NMED on their efforts and use of
TEMPO with internal data management.

3.2 EPA TV Review Timeframe

Discussion: 40 C.F.R. 8 70.8 contains the provisions for the EPA to object to a proposed Title V
permitting action. The rules provide that upon receipt by the Administrator, EPA has 45-days to review
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and notify the permitting authority of EPA’s intention to object according to § 70.8(c)(1). In NMED’s
TV Questionnaire, NMED noted that there is an understanding with EPA Region 6 that for some minor
Title V actions, the 45-day review can be concurrent with the NMED’s 30-day public review process, or
when EPA receives the proposed permit and statement of basis, whichever is later. The State has
additionally indicated that comments received from EPA after the end of the 45-day review period, in
the scope of negotiating changes to the permit, will be accepted and considered as if they had been
submitted during the official review period. The Title V rules provide that a title V permit cannot be
issued if EPA objects to its issuance within 45 days of receipt of the proposed permit (40 C.F.R. §
70.8(c)). A “proposed permit” is defined in 40 C.F. R. 8 70.2 as “the version of the permit that the
permitting authority proposes to issue and forwards to the Administrator for review in compliance with
§70.8.” 40 C.F.R. 8 70.7(h) provides that the permitting authority provide an opportunity for public
comment and hearing on the “draft permit”. “Draft permit” is defined in 40 C.F.R. § 70.2 as “the version
of a permit for which the permitting authority offers public participation under § 70.7(h) or affected
State review under § 70.8 of this part.” Therefore, there is nothing in Part 70 that prohibits the
permitting authority from simultaneously submitting a permit to EPA for review (proposed permit) at
the same time it submits the permit for public comment (draft permit). If the permitting authority makes
any changes in the permit in response to public comment, it would have to resubmit the permit to EPA
for review under 40 C.F.R. § 70.8. This longstanding regulatory interpretation has been communicated
to the States. Please note, that in a case where NMED has responded to public comments and made
associated changes to the permit, EPA would have another 45-day review period and opportunity to
object. After this 45-day review period, the 60-day public petition period would take place.

Although the mechanism for a concurrent review exists, it is NMED preferred path to conduct a separate
30-day public comment period followed by a 45-day EPA review period.

Summary and Recommendation: Based on EPA review and evaluation of the State’s permit issuance
rate, NMED is currently meeting regulatory requirements. EPA commends NMED’s flexibility and
willingness to address all EPA comments and still meet permit issuance rates under the regulatory
requirements.

Review Area 4: Collecting, retaining, or allocating fee revenue consistent with the requirements of
40 CER Part 70.

The Federal requirements regarding Title V fee adequacy are found in 40 CFR Part 70 Section 70.9.
The provisions in Part 70 require that the State program require Part 70 sources to pay a fee that is
enough to cover the permit program costs. Further, the State can only use Title V fee revenues for Title
V program costs.

Region 6 reviewed various aspects of NMED’s Title V program fee determination and certification.
These are as follows: (1) split 105 vs. Title V; (2) current Title V resources; (3) fees calculated; (4)
collections tracked; (5) billing process; (6) revenues allocated; (7) current program costs (FTE and OH);
and (8) cost of an “effective” program, i.e., resources to address backlog and renewals.

EPA Region 6 conducted a review of the NMED’s Title V fee collection and fee utilization. The EPA

sent a list of questions and requested specific documentation in the Title V evaluation questionnaire.
The purpose was to verify that there were procedures in place for the receipt, separation, expenditure,
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and adequacy of the State's Title V funds. New Mexico responded to EPA’s questionnaire with specific
answers and documentation.

1. Split 105 vs title V:

Revenues — EPA was able to verify that Title V revenues were accounted for separately from
non-Title V by using a special revenue fund account (092).

Expenditures — NMED differentiates expenditures by using a sub-account (AQB0920) for Title
V. EPA was able to identify this code on various reports, procurement documents, travel,
training and timesheet and FTE estimates.

Summary: The Title V program requires state air quality agencies to account for Title V resources
in a fashion that segregates them from other air quality programs. New Mexico is separating Title V
revenues from other air programs fees. Unique chart fields within an accounting string are used to
differentiate program activities. Title V expenses are recorded into NMED’s accounting system with
specific chart fields which identifies Title V expenses. Chart fields within each accounting string
ensures proper accounting of expenses. NMED creates segregated fund accounts for all NMED’s
revenues. NMED reviews and reconciles all revenue to the correct facility or program before
depositing into its segregated fund account. NMED utilizes SHARE, a statewide accounting system,
as the book of record to certify the disposition of Title V funds. The SHARE system contains ad hoc
reports for requested accounting periods or date ranges.

2. Current title V Resources: Since 2009, NMED has adjusted in accordance with the requirements
at 20.2.71.112.E NMAC, which reads, “Beginning on January 1, 2009, the fees referenced in this
section shall be changed annually by the percentage, if any, of any annual increase in the consumer
price index in accordance with Section 502(b)(3)(B)(v) of the federal Clean Air Act.” NMED
referenced Section 20.2.71 of the New Mexico Administrative Code (NMAC) that defines the
schedule of fees (available for view at http://164.64.110.134/parts/title20/20.002.0071.pdf. NMED
provided an example (see Appendix) of the Consumer Price Index (CPI) adjustment for fees
invoiced in January 1, 2018. Title V yearly fees are updated accordingly and can be found on NMED
website at https://www.env.nm.gov/air-quality/permit-fees-2/. Also, NMED provided a list of
permittees and fee generated.

Summary: From the 2017 Title V Annual Fees Spreadsheet, billed 2018 (See Appendix), EPA was
able to verify that fees are being calculated correctly. NMED has a procedure in place to collect past
due fees. Fees are due June 1% and considered late June 2"9. The Enforcement Section
(Enforcement) is to respond to a delinquent invoice working with the Office of General Counsel
(OGC) and sending an Administrative Compliance Order (ACO) to the source after July 2", NMED
does not assess late fees, however, there is a penalty fee of approximately $1500 assessed with an
ACO, which is then deposited in the State’s General Fund.

3. Fee Calculated: A sample invoice was provided that listed fee schedule examples. Allowable
tons/yr emissions are used for calculating annual Title V fees.

Summary: EPA was able to review maintenance fees as calculated and billed by NMED. It appears
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that fee charges are adequate to sustain NMED’s Title V program.

4. Collections Tracked: NMED provided examples of invoices and reports that include amounts
billed and received. Title V payments received reference NMED invoice numbers or include the bill
remittance. Air Quality Bureau (AQB) financial staff match each payment to their respective invoice
and post them to their respective facility accounts in the Bureau’s database (TEMPO)

Summary Because Title V revenues are segregated from other air fees collected, EPA determined
sources are paying the total amount due.

5. Billing Process: NMED provided an invoice and worksheet that includes detail of how the fee is
calculated. The Permit Engineers enter assessed fees in the TEMPO database, generate an invoice
and mail it to the owners of the facility. TV invoices are sent on or about March 1st with an invoice
due date of June 1st. NMED allows a 30-day grace period. If payment of Title V fees are not
collected by July 2nd, Enforcement issues a compliance order.

Summary: All Title V fee billings are mailed out at the same time. During the timeframe the audit
was conducted, mailings were sent out by March 1, 2018. The payment was due June 1, 2018 for
calendar year 2017. Title V Fee collections are created and tracked using the financial module of
Tempo database. The Operations Section (Operations) monitors this process. The monitoring of the
fee collection is supported by Operations and documented on spreadsheets. If a facility does not
submit a timely payment it will receive a late notice, and eventually a notice of violation (NOV).

6. Revenue allocated: NMED provided reports that include the current fund operating budget
balance, expenditures and encumbrances for 092.

Summary: NMED does budget for the title VV program.

7. Current Program Costs (FTE and OH): Based on revenue and expenditure reports provided by
NMED. If expenses exceed revenue in any given year, excess revenue from previous years (fund
balance) is utilized to fund the shortage or balance any shortfalls on a year-to-year basis. Because of
this there was no deficiency cited below Revenue= FY14+FY15+FY16 are $15,198,100 and
Expenses= 4,451,300+5,003,300+5,608,200 are $15,062,800.

Revenue Expenses
FY14 | S$5,119,200 | $4,451,300
FY15 || $4,995,800 | $5,003,300
FY16 | $5,083,100 | $5,608,200

Summary and Recommendation: Because it is a requirement of 40 CFR 70.9 that the State
program has a fee schedule that results in the collection and retention of revenues that are enough to
cover the permit program costs, EPA recommends that NMED continue with current title V fee
adjustments as appropriate to ensure that adequate funds remain available to its annual costs.

8. Cost of an “Effective”” program, (i.e., resources to address backlog and renewals): NMED
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provided actual revenues and expenditures reports which included budget overview reports that
showed the spending plan for the fiscal year.

Summary: The actual versus estimated costs for running the program are used to establish the next
annual operating budget. Full-time equivalent (FTE) are an estimated and itemized cost. The
operating cost is typically calculated by using previous year costs that are associated with the FTE
charging to the Title V. Actual expenses are tracked by reviewing the financial accounting details
regularly to ensure costs are charged appropriately. There are no current Title V obligations or
encumbrances for FY14, FY15 and FY16. (See Appendix)

4.1 NMED requirements regarding Title V adequacy and administration of fees

Discussion: The Title V (Part 70) regulations require that permit programs ensure that title V fees
collected are adequate to cover Title V permit program costs and are used solely to cover the permit
program costs.® NMED provided several examples and screen shots while responding to EPA’s
questions related to Title VV administration and Fee review portion of the questionnaire. As shown in the
Appendix, NMED accounts for time spent on the Title VV program by its employees. Other Title V-
related expenses include personnel services, travel, indirect costs, information services, and training.
NMED’s Title V fee revenues are made up of application fees and annual fees for emissions and
maintenance. The average annual fee collected for fiscal years 2014 through 2016 is $5,066,033. Based
upon EPA review and evaluation of the NMED financial systems, NMED generally is meeting the Title
V financial requirements. EPA encourages NMED to continue to maintain its existing accounting
practices and to verify it is collecting adequate revenue and spending those funds on Title V permit
program activities.

10 See 40 C.F.R. 70.9(a) as well as the EPA policy memorandum, “Reissuance of Guidance on Agency Review of State Fee
Schedules for Operating Permits Programs Under Title VV”, dated August 4, 1993 available
at:https://www.epa.gov/sites/production/files/2015-08/documents/fees.pdf
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I.  EXECUTIVE SUMMARY

The EPA Region 6 review included an evaluation of the current work practices and administration of the
NMED TV operating permit program and adherence with the State Operating Permit Programs Rule, 40
Code of Federal Regulations (C.F.R.) part 70 requirements and TV of the Clean Air Act (CAA or Act).
We evaluated four aspects of the program to ensure the program is being implemented consistent with
the New Mexico TV approved requirements. The areas of review included:

Review Area 1. Acting in a Timely Manner on Applications for Initial, Revision and Renewal
Permits

Review Area 2: Consistency with Permit Requirements of 40 C.F.R. Part 70
Review Area 3: Compliance with the Public Participation Requirements for TV Permit Issuance

Review Area 4. Collecting, Retaining, or Allocating Fee Revenue Consistent with the
Requirements of 40 C.F.R. Part 70

Each of the areas and our recommendations based on our review are discussed in the body of the
evaluation report.

I1. INTRODUCTION

The CAA TV and the part 70 regulations are designed to incorporate all federally applicable
requirements for a source into a single TV operating permit. To fulfill this responsibility, it is important
that all federal regulations applicable to the source, such as the National Emission Standards for
Hazardous Air Pollutants (NESHAP), New Source Performance Standards (NSPS), applicable
requirements of State Implementation Plans (SIP), and terms or conditions created by permits issued
under SIP-approved permit programs be carried over into a TV permit.

The EPA serves in an oversight role of the TV operating permits program nationally and provides
program implementation assistance to State operating permit programs as part of that role. Additionally,
EPA Region 6 works to complete TV program evaluations in a nationally consistent manner as part of
its oversight role. The evaluation protocol review completed by each EPA Regional Office of a state’s
administration of a TV program is generally based on a standardized evaluation protocol developed by
the EPA Headquarters Office and is compared to the requirements of 40 C.F.R. part 70. However, each
EPA Region may also exercise its oversight discretion to focus on a narrower aspect of a state’s
operating permit program based on previous program reviews or national policy/legal decisions
impacting the program.

The EPA Region 6 oversees six separate air permitting authorities (Texas, Arkansas, Louisiana,
Oklahoma, New Mexico and the City of Albuquerque). As part of EPA’s oversight responsibilities, the
EPA Region 6 staff conducted an off-site program review and evaluation of the State of New Mexico’s
TV program. This NMED TV program evaluation is based on the review of the NMED responses to
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EPA’s TV questionnaire and associated documentation, supplemental questions and selected NMED
issued TV permits and supporting permitting information. A total of seventeen (17) permit files
consisting of the following TV permit actions were reviewed: three Administrative Amendments, four
Significant Modifications, four Initials, four renewals, and two Minor Modifications. The EPA Region 6
program evaluation team consisted of the following EPA personnel: Erica Le Doux, Environmental
Engineer and New Mexico State Air Permit Coordinator, Aimee Wilson, Environmental Scientist and
Texas State Air Permit Coordinator, Bonnie Braganza, Environmental Engineer and Air Permit Tribal
Coordinator, Brad Toups, Environmental Scientist and Louisiana State Air Permit Coordinator, and
Kyndall Cox, Environmental Scientist.

NMED’s Title V Permitting Program

The New Mexico Environment Department (NMED) is a state air pollution control agency with
jurisdiction throughout New Mexico except in Albuguerque-Bernalillo County and Indian country. The
Environmental Protection Agency Region 6 is the TV permitting authority in Indian country. New
Mexico’s TV regulations are found in New Mexico Administrative Code (NMAC) 20.2. Part 70
(Permits for Part 70 Sources). Our final rule fully approving New Mexico’s TV program was published
November 26, 1996 (61 FR 60032) and became effective on December 26, 1996. Revisions to New
Mexico’s TV program were approved by EPA September 8, 2004 (69 FR 54244) and became effective
on November 8, 2004. EPA’s program approval provides NMED the authority to issue TV operating
permits to all major stationary sources and to certain other sources® within the State’s jurisdiction. The
NMED operating air permit program is a comprehensive state air quality program which is designed to
address all applicable air contaminant emissions and regulatory requirements in a single permit
document. Since receiving full program approval, NMED has been implementing the state’s TV
operating permits program and directly issuing TV operating permits to applicable sources within the
state of New Mexico. By the end of 2018, New Mexico will have issued approximately 145 TV
permits. The Air Quality Bureau Air permitting staff is primarily housed at the Santa Fe office. In 2004
and 2008, EPA Region 6 staff conducted program evaluations of the State of New Mexico’s approved
TV Operating Permit Program. In the 2004 TV Program Evaluation Report, based on EPA’s review and
evaluation of the State’s permit issuance rate, NMED was identified as having one of the best programs
in Region 6 for timely management of their TV permit issuances, renewals, and modifications. All initial
TV permits, except for, those with special circumstances, were appropriately and timely issued despite
the many challenges.

New Mexico has a fully bifurcated Title V/New Source Review (NSR) program for both the minor and
major NSR programs, in that it issues pre-construction NSR major and minor permits, separately from

! Sources required to obtain an operating permit under the title V operating permit program include “major” sources of air
pollution as defined by title V. For example, all sources regulated under the acid rain program, regardless of size, must obtain
operating permits. Examples of major sources include those that have the potential to emit 100 tons per year (tpy) or more of
volatile organic compounds, carbon monoxide, lead, sulfur dioxide, nitrogen oxides, or particulate matter nominally 10
microns and less (PM1o); those that emit 25 tpy or more of a combination of hazardous air pollutants (HAPS). In areas that are
not meeting the National Ambient Air Quality Standards (NAAQS) for ozone, carbon monoxide, or particulate matter, major
sources are defined by the gravity of the nonattainment classification. Currently, there are no non-attainment areas in New
Mexico.
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TV. On occasion, with administrative amendments or minor actions on minor permits under NSR, they
may issue individual NSR and TV actions concurrently through concurrent public notices. All applicable
NSR (major and minor) permit requirements are initially reviewed and evaluated and incorporated into
the NSR permits. The conditions of these NSR permits are also written directly into the TV permit
actions as an individual detailed condition, including the reference to the NSR permit number and
condition.

I11.  EPAREGION 6 EVALUATION APPROACH FOR THE NMED TITLE V PROGRAM

The EPA Region 6’s evaluation objective for the NMED TV program evaluation was to identify any
areas of the NMED TV program that may need improvement and highlight any unique and/or innovative
aspects of NMED’s program that may be beneficial to other permitting authorities. The EPA Region 6
conducted the evaluation in three stages. In the first stage, EPA Region 6 sent the TV evaluation
questionnaire for NMED to review and provide response comments. The TV evaluation questionnaire
was developed by the EPA Headquarters Offices and covers the following program areas: 1) TV Permit
Preparation and Content; 2) General Permits; 3) Monitoring; 4) Public Participation and Affected State
Review; 5) Permit Issuance/Revision/Renewal/Processes; 6) Compliance; 7) TV Benefits; 8) Title I /
Title V Interface; 9) Title V Administration and Fee Review; and, 10) Miscellaneous such as best
practices. NMED completed questionnaire and submitted to EPA in February 2018. In the appendix
section of this report is a copy of the TV evaluation questionnaire responses received by EPA Region 6
from NMED.

For the second stage of the evaluation, EPA Region 6 conducted a review of NMED’s permitting record
of a selected subset (17 permitting actions) of TV permits issued by NMED during 2014 — 2017
calendar years. NMED uploaded permit files to a data storage website and provided EPA with a link to
allow file download. Permit files were downloaded to the Air Permit section shared folder for
reviewer’s access. A review of these files was conducted at the Region 6 Office from the beginning of
May 2018 through end of July 2018. The additional information included the associated TV permit
application, statement of basis, public notice, draft and final TV permits, and all other supplemental
supporting documents. NMED routinely submits the draft and final TV permits to the EPA Region 6 Air
Permits Section in accordance with the part 70 regulations. The EPA Region 6 office generally
maintains copies of the TV permit applications received, draft and final permits and any additional
associated documents transmitted to EPA Region 6 from NMED. The following areas were evaluated
during the permit file review: (1) Application requirements; (2) Part 70 permit requirements; (3)
Compliance Assurance Monitoring (CAM); and (4) Statement of Basis (SOB) components. General
Permit (GP) requirements were not evaluated, as there were no applicable TV General Permits under the
NMED permitting program. At the time of the evaluation, NMED did not have a source category or
emission units covered by a GP per the response received on the TV questionnaire. However, NMED
does have plans to issue an Air Curtain Incinerator (ACI) General Permit in 2018 which was completed.

In the third and final stage of the EPA Region 6’s evaluation, the EPA Region 6 reviewed the
information received from NMED and compared that information to the applicable regulations. After
summarizing the information received from NMED, EPA developed an evaluation report which
identifies improvement opportunities and topics for follow-up review and discussion with NMED. The
final program review analysis will not be completed until EPA completes the TV program review



Responses from NMED

discussions with NMED, and, if necessary, any NMED commitments for changes/improvements are
memorialized.

The NMED, at the time of review, had one (1) employment vacancy within its Major Source Permitting
Section. Historically, the Division tends to have one or two staff turnovers per year. There are seven (7)
permit writers dedicated to writing TV permits, these same permit writers are responsible for writing
NSR permits. Several of the seven permit writers also work on both Prevention of Significant
Deterioration (PSD) permits and Title V permits. However, they do cross-training on the scope of this
subject. The type of training given to new and existing permit writers includes some of the following: 1)
new permit writers are assigned a mentor; 2) permit writers are given a TV training manual that
describes the program and includes the permit processing steps; 3) weekly internal training classes are
conducted and staff are sent to external training when possible, such as WESTAR, EPA/APTI, etc.; and
4) permit writers are required to conduct site visits in order to become familiar with the different types
of facilities.

IV. EPA REGION 6’s ANALYSIS AND RECOMMENDATIONS

The following section includes a brief discussion of the areas of review, our findings, and our
recommendations to improve or resolve the potential concerns we identified during our review.

The evaluation focused on the implementation of the program in the following five areas:

1)  acting in a timely manner on applications for initial, revision, and renewal

2)  issuing permits that are consistent with the requirements of 40 CFR Part 70;

3)  complying with the public participation requirements of 40 CFR Part 70;

4)  collecting, retaining, or allocating fee revenue consistent with the requirements of 40 CFR
Part 70;

Review Area 1: Acting in a timely manner on applications for initial, revisions and renewals
permits.

We evaluated information from the TV Operating Permits System Report (TOPS Report) which
NMED submits to EPA on a semiannual basis. According to the January 31, 2017 report and the
NMED response to a question on the TV Questionnaire, New Mexico has had a TV universe averaging
between 140 to 150 TV sources since the implementation of the TV program. This is because as new
sources apply for TV permits, other sources close their facilities or permit their facilities as synthetic
minor sources. NMED continues to issue initial TV permits, while still processing the second and third
round of some TV permit renewals and modifications.

Findings: The following best management practices are being utilized by NMED to help permit
writers:

1.1 Maintaining a library of monitoring protocols that contain monitoring conditions for various
common types of equipment, e.g.; IC engines, turbines, boilers and dehydrators, that in most case
contain a decision tree for the monitoring protocols in either a separate document or within the
monitoring protocol document. Most protocols also include some regulatory and/or technical
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background information. These protocols are routinely revised, and new protocols are added
periodically;

1.2 Permit writer follows a standard outline of processing steps and a standard permit template in
preparing the permit;

1.3 The group manager reviews every SOB and the draft (prior to public notice), proposed, and
final permits (prior to issuance).

1.4 The permits section manager and the permitting program manager also review the draft (prior
to public notice) and final permits (prior to issuance). In addition, Compliance and Enforcement
reviews the draft permit (prior to public notice).

1.5 The permit application contains a regulatory analysis section that aids the permit writer in
making regulatory determinations for incorporation into the permit. Per NMED TV
Questionnaire response, the Federal Register is reviewed on a weekly basis to determine whether
the regulatory analysis section of both the application and the SOB needs to be updated with new
requirements.

1.6 Utilization of streamlining strategies when preparing permits by incorporating by reference
Federal and some ASTM methods into the TV permit. Also, grouping similar units, such as IC
engines, that have related applicable conditions. Federal requirements such as applicable NSPS
and/or MACT regulations would be included in this grouping.

For NMED, the TEMPO database has not automated the permit processing. It is simply a storage
location for the final version of the Word document that was used to generate the permit. It does help
with the drafting of the SOB/Database Summary (DBS) by auto populating some facility specific data
into a Word document. In addition, it helps with the routine letters that are generated as part of the
permitting process such as completion and affected party letters. TEMPO is used to store the interested
party mailing list at the end of the public notice template Letter-builder located in TEMPO. Permit
writers update the status of all permit actions in TEMPO database. This allows permit writers and
management to track the status at any time. It was noted by NMED’s comment in the TV Questionnaire,
the current process is labor intensive and time consuming, because it requires the use of multiple
templates (e.g., Word, Excel, and Outlook) along with the TEMPO database. NMED has made the
process as efficient as possible and are striving for improvements. NMED is in the general discussion
phase to develop an application that would automate more features of the permitting process. Despite the
limitations of the TEMPO database, it is a valuable tool in the TV program. The best management
practices used by NMED, coupled with NMED’s internal utilization of the TEMPO database, has
enabled NMED to meet the permit issuance timeliness requirements. TEMPO is also utilized by NMED
managers to measure staff productivity as well as to verify proper tracking of TV permits. EPA Region 6
will continue to monitor the status of NMED's permit issuance rate through the TV permit activity
spreadsheet reports emailed by NMED on a monthly and quarterly basis, permit updates during monthly
conference calls, and the TOPS report.

According to 870.6(a)(2), Title V permits must be renewed every 5 years. Since the 2008 Title V
Program Evaluation, NMED has maintained their issuance rate on permits to meet the requirements of



Responses from NMED

deadlines established in 20.2.70.302.B NMAC, approved by EPA as 20 NMAC 70. According to the
Title V Program Evaluation Questionnaire, NMED indicated that in the last full calendar year of Title V
permitting CY2017, they processed and issued 36 actions, comprised of 5 Administrative amendments,
9 Significant modification, 2 Minor modifications, 20 Permit renewals, and 3 Initial Title V permits. For
Administrative amendments, NMED follows 20.2.70.404.A NMAC. For minor and significant
modifications, NMED follows 20.2.70.404.B and C NMAC, respectively. General permits are allowable
under 20.2.70.303 NMAC, but none are currently permitted during the time of this audit. There are plans
for issuance of an Air Curtain Incinerator General permit. At the time of the TV Audit this was not
completed. NMED is currently meeting regulatory requirements of permit issuance deadline.

Discussion: According to NMED’s response to EPA’s evaluation questionnaire, the average permit
processing time for the last two years has been 16 months for initial and renewal TV permits from
administratively complete application to permit issuance. NMED provides an update during monthly
Title V/INSR conference calls with EPA Region 6 on the total count of the pending TV permits in
progress (this includes all TV permit categories- initial, significant revision renewal, etc.), TV permits at
public notice and any TV permits that have generated any public concerns, comments, and inquiries. In
addition, NMED provides EPA a monthly TV permitting activity spreadsheet that gives a snapshot of
what the entire NMED permitting staff is currently working on. These spreadsheets include facility,
permit number, permit action, assigned permit writer, due dates, etc.

Recommendation: Based upon EPA review and evaluation of NMED’s implementation of timely
issuance of permitting activities required under the regulation, EPA Region 6 believes that NMED has
performed outstanding work to assure their issuance rate is timely. While EPA has no specific
recommendation, we encourage the NMED to continue processing TV permits in a timely manner and
using their internal protocols and data management platform to maintain efficiency. As was noted in the
NMED TV Questionnaire, the current permit process is very labor intensive and requires the use of
multiple templates (e.g.; Word, Excel and Outlook) along with the Tempo database. Although NMED
has made this process as efficient as possible and continues striving for improvements, it appears to be
fairly time consuming. EPA encourage NMED to continue looking for program improvements. EPA
also encourage NMED to continue to follow appropriate guidance regarding monitoring requirements.

Review Area 2: Issuing permits that are consistent with the requirements of 40 CFR Part 70.

Prior to the audit, EPA selected 17 TV permits (and associated files) issued in the last three years (2014-
2016). Each permit was reviewed for consistency with the TV air permit regulations (40 CFR Part 70)
using a written questionnaire developed by a workgroup consisting of Regional and National EPA
representatives. The Federal requirements regarding permit content are outlined in 40 CFR Part 70.4.
Each permit was reviewed for consistency with these Part 70 requirements. Most of the Part 70
requirements related to permit content were found in the general conditions of NMED’s permits.

Although NMED’s Statement of Basis (SOBs) contains most of the information necessary for TV permit
issuance, the NMED does not always thoroughly document the basis upon which NMED’s decisions
were made during the permit writing process. Part 70 requires TV permitting authorities to provide “a
statement of the legal and factual basis for the draft permit conditions” (40 CFR 70.7(a)(5)). The
purpose of this requirement is to support the proposed TV permit with a discussion of the decision-
making that went into the development of the permit. This helps inform the permitting authority, the
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public, and EPA of the NMED’s legal and factual basis for issuing the permit and it serves as an
essential tool for conducting meaningful permit review.?

The EPA Administrator’s May 24, 2004 Order responding to a petition to EPA to object to the proposed
TV permit for the Los Medanos Energy Center includes the Administrator’s response to statement of
basis issues raised by the petitioners®. The Order states that:

A statement of basis ought to contain a brief description of the origin or basis for
each permit condition or exemption. However, it is more than just a short form of
the permit. It should highlight elements that EPA and the public would find
important to review. Rather than restating the permit, it should list anything that
deviates from a straight recitation of requirements. The statement of basis should
highlight items such as the permit shield, streamlined conditions, or any
monitoring that is required under 40 C.F.R. 70.6(a)(3)(i)(B)...Thus, it should
include a discussion of the decision-making that went into the development of the
title V permit and provide the permitting authority, the public, and EPA a record
of the applicability and technical issues surrounding the issuance of the permit.

The Order goes on to say that the Region 5 and 9 letters and Texas notice of deficiency (NOD) “provide
a good road map as to what should be included in a statement of basis.”

A. Recommendations for Improvements to SOBs

The content of the SOB’s across the cross section of permits reviewed varied resulting in a few
concerns. The statement of basis should include, among other things, 1) a discussion of the monitoring
and operational requirements for each emission unit; 2) any complex applicability determinations and
exemptions; 3) any non-applicability determinations; and 4) a discussion of streamlining requirements.*

e NMED SOB'’s should contain a discussion on the monitoring and operational restriction provisions
that are included for each emission unit. 40 C.F.R. §70.6(a) and 20.2.70.302A(1) NMAC require that
monitoring and operational requirements and limitations be included in the permit to assure
compliance with all applicable requirements at the time of permit issuance. The statement of basis
should explain how the proposed monitoring strategy will assure compliance with emission
limits. NMED’s selection of the specific monitoring, including parametric monitoring and
recordkeeping, and operational requirements should be explained in the SOB. For example, if the
permitted compliance method for a grain-loading standard is maintaining the baghouse pressure drop
within a specific range, the SOB must contain enough information to support the conclusion that

2 EPA has released certain guidance documents regarding the suggested content for title V permit Statement of Basis
documents, including April 30, 2014 implementation guidance on title VV annual compliance certifications and statement of
basis requirements (https://www.epa.govi/sites/production/files/2015-08/documents/20140430.pdf) and a December 20, 2001
EPA Region 5 letter to Ohio EPA (https://www.epa.gov/sites/production/files/2015-08/documents/SOBguide.pdf).

3 This document is available in the Title V petition database on the EPA Region 7 website at:
https://www.epa.gov/sites/production/files/2015-08/documents/los_medanos_decision2001.pdf

4 Letter dated December 20, 2001 from Steven Rosenblatt, Air Programs Branch, EPA Region V, to Robert F. Hodanbosi,
Chief, Division of Air Pollution Control, Ohio Environmental Protection Agency.
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maintaining the pressure drop within the permitted range demonstrates compliance with the grain-
loading standard.

The lack of detailed rationale of monitoring methods makes public participation during the
public comment period difficult. In cases when no additional monitoring is required by an
NMED rule or a federal regulation, a discussion of periodic or sufficiency monitoring
requirements that is added to the permit should be discussed. In other cases when no additional
monitoring is necessary, NMED should also provide adequate justification. The purpose of a
detailed SOB and decision documentation is to support the TV permit. The majority of the SOB's
reviewed do not give rationale and reasons and explicit statements why one monitoring method
was chosen instead of another. The statement of basis should include explanatory information
and narrative statements throughout the permit to provide context and analysis to allow the
public and EPA to follow the decision making underlying the permits.

NMED’s response:

NMED appreciates EPA’s thoughtful review of the supporting technical documentation of our
Title V permits. NMED understands the importance of clearly and concisely establishing the
basis for demonstrating compliance with emission limits. NMED agrees the Statement of Basis
should explain how the proposed monitoring strategy will ensure compliance with emission
limits and other regulatory requirements.

NMED has developed monitoring protocols for many types of equipment (engines, heaters
dehydrators, flares, and others) regulated by the agency. NMED established the protocols to
ensure consistent and defensible conditions across permits for any given operating scenario
across the most common industrial sectors. The monitoring protocols include a graph of the
decision logic for selecting permit conditions, template text for constructing the conditions, and
(in some cases) background information describing the basis of the decision logic. NMED
proposes to revise our monitoring protocols so that each protocol clearly explains how each
permit condition in the protocol assures compliance with the emission limits or regulatory
requirements covered by that condition. The monitoring protocols are published on the NMED
website, so they are available to the public. NMED proposes to include the link to the monitoring
protocols on the website in the Statement of Basis for each permit.

For equipment and facility types not covered by the monitoring protocols, NMED proposes to
add discussions to the Statement of Basis concerning the rationale for selecting specific
monitoring parameters and why those parameters were selected to demonstrate compliance.

NMED’s current Statement of Basis contains a state and federal regulatory applicability section.
This section provides the determination of which regulations apply to each source or piece of
equipment and includes the lower level citation of the applicable requirements within that
regulation. NMED proposes that this applicability section, along with the revised monitoring
protocols, would in most cases be sufficient to provide the “discussion of the decision-making
that went into the development of the Title V permit and provide the permitting authority, the
public, and U.S. EPA a record of the applicability and technical issues™ as discussed in the
February 1, 2006 “Onyx Order” (EPA April 30, 2014 Memo: Implementation Guidance An
Annual Compliance Certification Reporting and Statement of Basis Requirements for Title V

10
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Operating Permits, the Statement of Basis). When not sufficient, the template discussion will be
customized to provide sufficient discussion.

Example: In the Intrepid TV Permit for Condition A800 Potash processing - the total potash
production rate limit for Unit 1D is 80 dry tons /hr and the total process rate limit for the
Langbeinite DMS Unit 10 and Pelletizing Process Rate Units 9, and 11 is 75 dry ton/hr. What
pollutant does the production rate apply to and what emissions limit is the production rate
intended to demonstrate compliance with? Is it the allowable emission limit set forth in Table
106 for PM10 and/or PM2.5? If the production rate limit was intended to demonstrate
compliance with an emission limit, how was it derived? A discussion is needed in SOB or access
the NSR permit 0755-M11 for the rationale.

The same rationale would need to be provided for fuel consumption. For example, are the fuel
rates specified in Condition A801C used to demonstrate compliance with an allowable limit for
CO, NOX, heat rate limit for a NSPS or NESHAP? If so, that should be cited. For an example
refer to language at Condition 802A - Periodic testing of Units 1D,5,7,8,9,10,11 demonstrates
compliance with PM emission limit in Table 106A.

NMED’s response:

NMED concurs that the conditions in the referenced permit should specify the pollutant
(particulate matter in the example above) and emission limits covered by each condition in the
permit. NMED agrees with EPA that this information is important to assist the public in
understanding our Title V permits. The Statement of Basis for this permit should also explain
that the particulate matter emissions from the dryers and conveyance device are directly related
to the material throughput (emission factors multiplied by the tons/hour), and thus, throughput is
the surrogate measurement for limiting particulate emissions.

Regarding EPA’s comment on fuel flow rate, the NMED monitoring protocol for boilers requires
continuous measurement of fuel flow if a unit is permitted below its maximum capacity and
emission rate. This restriction in Condition A801.C ensures compliance with the Table 106A
allowable limits. NMED proposes to revise its boiler monitoring protocol to provide the
rationale for using fuel monitoring and monitoring of good combustion as a surrogate
measurement for demonstration of compliance for units permitted below their maximum
potential to emit and will reference that monitoring protocol in the Statement of Basis. If the heat
rate condition was a requirement of either NSPS or NESHAP, NMED would designate the
applicable NSPS or NESHAP (for example, “40 CFR Subpart Dc”) in both the title and the text
of the permit condition.

It was indicated in several permits that compliance demonstration for CO, also demonstrates
compliance for VOC.

NMED’s response:

11
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NMED allows demonstration of compliance with CO emission limits as a surrogate
demonstration of compliance with VOC limits. Both CO and VOC concentrations increase
during incomplete combustion. The portable analyzers used for compliance tests do not speciate
VOC compounds; therefore, AQB relies on CO monitoring to demonstrate surrogate compliance
with VOC limits. The basis for using VOC as a surrogate is that the manufacturer specifies the
expected NOx, CO, and VOC emissions for a properly operating unit based on the
manufacturer’s tests. If an engine test demonstrates that the CO concentration fall within the
emission limits, the engine is properly combusting, and then VOC can be assumed to be within
manufacturing specifications, thus, ensuring VOC emissions will fall within the emission limits.
The use of CO as a surrogate for VOC is analogous to the use in 40 CFR 63 Subpart ZZZZ
[63.6630(d)] of the measurement of the reduction in total hydrocarbon (THC) concentration as a
surrogate for the reduction in formaldehyde concentration in non-emergency 4SRB engines.

In short, NMED concluded that if the CO emission limit is met, using CO as a surrogate for VOC
reasonably demonstrates proper combustion, and thus, the VOC emissions will also be within the
VOC emission limit of the permit.

NMED proposed this language regarding the relationship of VOC and CO emissions for a
document sent EPA Region 6 on June 19, 2012. EPA did not reject that analysis or language.
NMED proposes to post a summary of this analysis on the AQB website and to include a link to
that posted document in each Statement of Basis. NMED proposes to add a synopsis of this
summary into the template from which permit writers generate their Statements of Basis so that
the synopsis also appears in each Statement of Basis.

In addition, sulfur content of fuel and amount burned is monitored to demonstrate for SO2
emissions compliance. This type of monitoring is called “surrogate” (e.g. substitute) monitoring.
This monitoring is allowed when (1) monitoring of actual emissions is very expensive and/or
impractical, and (2) surrogate monitoring is adequate to assure compliance with the underlying
applicable requirement. If surrogate monitoring is used, make sure that the permit’s statement of
basis includes an explanation of the relationship between the surrogate monitoring and the
facility’s compliance with the actual limit.

NMED’s response:

NMED agrees with EPA that it is appropriate to also include a discussion of the rational of
using surrogate monitoring for SO2 emissions in the Statement of Basis. NMED proposes to add
an additional section to our Statement of Basis explaining the basis for this surrogate
monitoring. Doing so would make it efficient for permit writers to add to (or delete from) the
Statements of Basis for a permit that they are working on.

Example: Valencia Power Plant (P220R1, AR3) used test results for compliance with CO
emission limits to demonstrate compliance with VOC limits, but failed to include an explanation
of the relationship between compliance with CO emission limits and compliance with VOC
limits.

NMED’s response:

12
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NMED agrees with EPA that the use of surrogate monitoring should be added to the Statement
of Basis for each permit so that the public can understand the basis for these decisions. NMED’s
proposed language for this addition is provided under NMED’s response to the previous two
bullets points.

Some of NMED’s statement of basis documents lacked applicability discussions. An explanation
of the Federal NSR applicability, whether the source obtained a PSD permit or netted out of
NNSR and the relevant BACT determinations were not detailed in some of the TV SOB’s which
we reviewed. The public would have to review the NSR permit action to see the BACT analysis
and limits/operational conditions to ensure that those are appropriately included in the Title V
permit. However, the underlying NSR permit is not attached, nor does it appear to be included
the Title V permit record. There should be a discussion in the SOB that includes any regulatory
applicability determinations, and which addresses any non-applicability determinations. This
discussion could include a reference to a determination letter that is relevant or pertains to the source.
If no separate determination letter was issued, the SOB should include a detailed analysis of the
relevant statutory and regulatory provisions and why the requirement may or may not be applicable.
At a minimum, the SOB should provide enough information for the reader to understand NMED’s
conclusion about the applicability of a specific rule to the source. We also recommend that the SOB
include a discussion of hazardous air pollutant emissions or any other information that is needed
to determine whether the source is major for hazardous air pollutants, which dictates the
applicability of maximum achievable control technology standards.

Example: The TV permit for Williams — Milagro TV (P101R2M1). This permit has a BACT for
NOx, CO and VOCs for boilers 1, 2, and 3, and the SOB doesn’t clearly state BACT limits. It
appears that it would be necessary to review the PSD/NSR permit action(s) to find the see BACT
limits to ensure that they are being incorporated into the title V permit.

NMED’s response:

NMED agrees with EPA’s comment that the Statement of Basis should include a synopsis of the
basis for each BACT limit. NMED designates applicable BACT within the permit and Statement
of Basis to ensure that this information is carried forward even if subsequent permit writers
generate their own Statement of Basis instead of modifying the previous Statement of Basis.
Permit P101R2M2 explicitly defines which limits are BACT in the permit: Section A101C
notifies the reader that the permit contains BACT limits, Table A105C has a column stating
which controls are BACT, footnote 2 to Table 106A identifies the specific limits and pollutant
which are BACT for the boilers and also provides the NSR permit number for which the BACT
analysis was done, and condition A204C again mentions which limits are BACT, including the
permit number that originally established the BACT. Because BACT analyses conducted by
NMED are generally 30 to 125 pages long, subsequent permits simply reference the permit with
the BACT analysis instead of reproducing the analysis. The BACT analysis is always retained in
the TEMPO database along with the permit for which the analysis is done.

Example: In the Santa Fe — Caja Del Rio (P185LR3) TV permit, the SOB doesn't clearly state
BACT limits. It appears that it would be necessary to review the PSD/NSR permit action to find
the BACT limits to ensure that they are being incorporated into the title V permit.

NMED’s response:

13
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Landfills represent a unique type of Title V facility in New Mexico. Many landfills, including
Caja Del Rio, do not have an NSR permit and are not subject to PSD permitting requirements.
This facility is not one of the 28 listed PSD source categories and it does not have the potential
to emit greater than 250 tpy of any regulated new source review pollutant. An operating permit
was issued solely to meet the requirement to obtain a Part 70 permit per 860.752(b): Standards
for air emissions from municipal solid waste landfills. This facility does not have any BACT
limits. NMED typically includes and designates applicable BACT limits in Title V permits as
described in the response above for the Milagro Title V permit.

e NMED should continue to provide thorough factual data in the SOB, but in addition it should
look for ways in which to enhance and improve the consistency, accuracy and
comprehensiveness of the SOB developed by NMED permitting staff to make it easier for EPA,
the public and permittees to identify the applicable requirements that apply to each emission unit
at the title V facility and to understand permit decisions.

NMED’s response:

NMED appreciates the recommendations made by EPA as a result of their review. NMED plans
to incorporate these recommendations to improve the statement of basis accompanying each
Title V permit to better demonstrate the basis of permit requirements and decisions.

e Permittee should be required by NMED to consistently follow compliance recertification
requirements that meet §70.6(c)(5)(iii).® This ensures transparency and enhances the public’s
understanding of a facility’s obligations. The compliance declaration from some facilities was
stated in a non-specific, generic manner. In Section 19.2 of the application, the applicant
references the explanatory text provided in the application by the State as a means by which to
declare compliance. Instead, the company should make their own declaration identifying the
various applicable requirements. To make the required compliance declarations in part 70 permit

5 White Paper for Streamlined Development of Part 70 Permit Applications, U.S Environmental Protection Agency, Lydia N.
Webman, Office of Air Quality Planning and Standards, July 10, 1995. https://www.epa.gov/sites/production/files/2015-
08/documents/fnlwtppr.pdf

§70.6(c)(5) which states that for compliance certification with terms and conditions contained in the permit, shall include
each of the following:

i) The frequency (not less than annually or such more frequent periods as specified in the applicable requirement or by the
permitting authority) of submissions of compliance certifications;

ii) A means for monitoring the compliance of the source with its emissions limitations, standards, and work practices;

iii) A requirement that the compliance certification include all the following (provided that the identification of applicable
information may cross-reference the permit or previous reports, as applicable):

(A) Identification of each term or condition of the permit that is the basis of the certification,

(B) Identification of the method or other means used by the owner or operator determining the compliance status with
each term and condition during the certification period,

(C) The status of compliance with the terms and conditions of the permit for the period covered by the certification,
including whether compliance during the period was continuous or intermittent. The certification shall identify each
deviation and take it into account in the compliance certification. The certification shall also identify as possible exceptions
to compliance any periods during which compliance is required and in which an excursion or exceedance as defined under
part 64 of this chapter occurred;

(D) such other facts as the permitting authority may require determining the compliance status of the source.

(iv) a requirement that all compliance certifications be submitted to the Administrator as well as to the permitting
authority.
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NMED’s response:
NMED concurs with EPA that many applicants only provide a general statement in section 19.2
of the Universal Application. NMED has reviewed the requirements at 70.6(c)(5)(iii). These
requirements match the information required by NMED in Title V Annual Compliance
Certifications (ACCs). NMED received some additional guidance provided by EPA with
examples of how these compliance demonstrations are presented in other states. Based on those
examples and the regulatory citations provided in footnote 5 above, NMED proposes to revise
section 19.2 of the Universal Application to require applicants to include the information from
their most recent ACC (appropriately updated to the date of the application). An example of the
NMED ACC is shown in the image below:

Version 03.11.08

applications, sources are required to review current major and minor NSR permits, other permits
containing Federal requirements, SIP's and other documents, and any other applicable Federal
requirements to determine applicable requirements for emission units. Reporting compliance
requires the permittee to indicate compliance with each one of the limits and obligations written
out in its Title V permit. 40 CFR 70.5(c)(5)(iii) further requires the application to contain a
compliance plan describing the compliance status of the source with respect to all applicable
requirements. Each application must also include a certification of the source's compliance status
with respect to each applicable requirement and a statement of the methods used for determining
compliance. Finally, the responsible official must also certify that the application form and the
compliance certification are true, accurate, and complete based on information and belief formed
after reasonable inquiry.

authorized for this facility. Emission units
identified as insignificant or trivial
activities (as defined in 20.2.70.7 NMAC)
and/or equipment not regulated pursuant to
the Act are not included.

Semi-annual reports and the annual emissions inventory, along
with the Management of Change Request (MOCR) procedures,
are used to d ine that no horized equip has been
added or operated during the applicable period.

1. Permit Condition # and Permit Condition: 2. Method(s) or other information or other facts used to 3. Whatis the 4. Was this facilityin | 5. Were there any
determine the compliance status: frequency of data compliance with this deviations associated

collection used to requirement during the | with this requirement
determine reporting period? during the reporting
compliance? period?

A103 Facility: Applicable Regulations [0 Continuous | [X] Yes O Yes

; ; Intermittent N XN

B. Compliance with the terms and Bd Intermittent | [1No °

conditions of this permit regarding source

emissions and operation demonstrate | Semi-annual reports and the annual emissions inventory are

3§ A . 2 . | used to demonstrate compliance with the terms and conditions

compliance with national ambient air | ;¢ pic permit.

quality standards specified at 40 CFR 50,

which were applicable at the time air

dispersion modeling was performed for the

facility’s NSR Permit 0859-M5.

A104 Facility: Regulated Sources [ Continuous Ves O Yes

A. Table 104.A lists the emission units Intermittent | [J No No

B. Recommendations for Improvement to Permits
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down to the lowest level. Congress established Title V of the CAA which has a primary purpose
of providing each major facility with a single permit that ensures compliance with all applicable
CAA requirements. To accomplish this purpose, permitting authorities must incorporate
applicable requirements in enough detail such that the public, facility owners, and operators, and
regulating agencies can clearly understand which requirements apply to the facility. These
requirements include emission limits, operating limits, work practice standards, monitoring,
recordkeeping, and reporting provisions which must be enforceable as a practical matter. The
NMED TV permits evaluated rarely specifically identifies the applicable requirements at the
level of citation (to the subpart, section, and paragraph level). The accompanying text in all cases
seems to summarize the requirements, not state them in the originating rule’s own terms. In the
case of NSPS and NESHAPs, higher level rules are routinely cited instead of identifying the
specific provisions which apply to the source. EPA recommends that NMED consistently include
the specific rule citation, including the section, subsection, and paragraph, as applicable, for
sources to the extent where there is no ambiguity concerning the regulatory applicability for
equipment at the facility and with the associated requirements for monitoring, recordkeeping and
reporting. This allows the public to read the permit once it is published for public notice and go
directly to the rules that apply to the source. Practical enforceability is achieved if: 1.) the
permit’s conditions are specific to the source emission limit, 2.) the timeframe in which the limit
is to be observed/calculated i.e., hourly, daily, monthly is specified, 3.) the annual limits, such as
rolling annual limits are specified, and 4.) the monitoring methodology used to determine
compliance is specified. In the absence of citations to the specific regulation which applies, there
are other options that NMED permit writers could utilize to eliminate ambiguity. As an example,
permit writers could identify a specific source type (e.g., this engine must comply with all
requirements at 40 CFR 63 Subpart ZZZZ which apply to existing spark ignition, 2-stroke lean
burn (2SLB) RICE with a site rating of 500 brake HP located at an area source). In this example,
the type of engine being regulated is clear, and interested parties can then cross-reference to the
applicable regulatory requirements in the Subpart ZZZZ rules.

Examples: Comments received from reviewers for high level citation used for Intrepid, Western
Refinery-Gallup, Oxy USA Indian Basin, Public Service of New Mexico - San Juan, NuStar
Logistics — Hope Pump Station, Frontier-Loco Hills, Los Alamos National Security Lab, and
Williams — Crow Mesa.

The use of high-level citations in PNM — San Juan (P062R3M1) at Condition A400 C and D
referenced 40 CFR 63 5U and at Condition A402.F for Boilers NSPS 40 CFR 60 Subpart D
(e.g., where in Subpart D? is it 60.45? a, b, or c? i, ii, iii?);

Sufficient monitoring for Western Refinery — Gallup (P021R3) was indeterminate due to the
citation level of applicable requirement.

OXY USA Indian Basin ((P103R2M1) specifics on the engines for lower level citations are not

provided in the SOB, permit or application. Namely the type of Solar, Cenatur, Saturn, turbine
and compressor engines
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NMED’s response:

NMED agrees with EPA that additional information on the specific requirements within each
NSPS/NASHAP would enhance the transparency and usability of the Title V permits. NMED
currently includes the information on the applicable requirements for individual regulations in
the Statement of Basis. NMED proposes to incorporate this information into the permits by 1)
revising the conditions as suggested by EPA in the second example above so that the condition
describes the requirements for a category of equipment. Following the example above, a permit
might contain one ZZZZ condition for existing spark ignition 2SLB RICE, with the applicable
units listed in the condition title, and a second ZZZZ condition for new 4SRB RICE with the
applicable units listed in the condition title. NMED finds that this proposed approach would
provide the additional detail necessary to find the requirements in the regulation without
imposing undue additional workload on the permitting staff so that staff can continue to meet
permitting deadlines.

Alternatively, a single template condition may be developed instructing the permit specialist to
specify individual ZZZZ citations for each applicable category of RICE, with a reference to the
equipment list, which will cross reference individual RICE units with their category (2SLB,
4SRB, etc.).

For the 17 Title V permits reviewed, the maximum allowable emissions table located in the Title
V permit doesn’t include an explicit statement stating where the underlying authority for the
given emission limits in Table 106A are derived. Part 70 requires TV permits to specify and
reference the origin of authority for each term or condition and identify any difference in form as
compared to the applicable requirement upon which the term or condition is based. See 40 CFR
70.6(a)(1)(i). While the maximum allowable limits appear in table 106A, there is no explicit
reference to the origin of the underlying authority by which the emission limits are derived. The
State and/or Federal rules are cited at only a high-level, and not to the specific citation based on
the characteristics of the emissions units and operating conditions. This appears to be the case in
Section 13 (Determination of State & Federal Air Quality Regulations) of the 17 Title V
applications reviewed. The regulation analysis provided by the facility’s in the 17 applications
were at high-level citations. This is true with the treatment of state rules as well. EPA
recommends that NMED include in the permit an explicit statement where the underlying
authority originates for the implementation of each emission limit in Table 106 of the permit
(i.e., a low-level citation of a Federal and/or State rule, an NSR permit, etc.)

NMED’s response:

At NMED’s request, EPA provided examples of language other states use to explicitly reference
the state’s authority to derive and set emission limits. NMED is working with EPA on how to
best incorporate this language into the format of our current Title V permits. Possible
approaches include modifying our General Conditions in the permit, adding footnotes to the
Table 106.A emission limits, and/or modifying the requirements section of individual permit
requirements. NMED appreciates EPA’s assistance in developing this important additional
language.

EPA recommends that NMED add credible evidence language, to the General Conditions portion
of the Title V permit and remove phrasing that appears to privilege one type of data over another.
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It is the United States Environmental Protection Agency’s (USEPA) position that the general
language addressing the use of credible evidence is necessary to make it clear that despite any
other language contained in the permit, credible evidence can be used demonstrate compliance or
noncompliance with applicable requirements. An example of such credible evidence language is:
“Notwithstanding the conditions of this permit that state specific methods that may be used to
assess compliance or noncompliance with applicable requirements, other credible evidence may
be used to demonstrate compliance or noncompliance.”® Permit provisions containing testing or
monitoring requirements sometimes represent instances where a regulated entity could construe
the language to mean that the methods for demonstrating compliance specified in the permit are
the only methods admissible to demonstrate violation of the permit terms. It is important that
Title V permits not lend themselves to this improper construction.’

NMED’s response:

NMED proposes to add a General Condition to clarify compliance demonstration if a limit has
multiple conditions. Also, notwithstanding the conditions of the permit that state specific methods
that may be used to assess compliance or noncompliance with applicable requirements, other
credible evidence may be used to demonstrate compliance or noncompliance credible evidence
be used to demonstrate compliance or noncompliance, each and all associated demonstrations
must be met to demonstrate compliance. As written, it is currently ambiguous as to whether a
single successful demonstration is sufficient.

e NSR permits were cited in the 17 Title V permits reviewed and not included in the permit
records or attached to the Title V permit for reference. Please ensure these documents are readily
available to public at the time of public notice. Documents that are cited in the Title V permit
should be included during the public comment period. NMED should be able to provide cited
documents immediately on request during the public notice period. The permitting authority may
allow the application to cross-reference previously issued preconstruction and Part 70 permits, State
or local rules and regulations, State laws, Federal rules and regulations, and other documents that
affect the applicable requirements to which the source is subject, provided the referenced materials
are currently applicable and available to the public. The accuracy of any description of such cross-
referenced documents is subject to the certification requirements of Part 70.8 Such documents should
be made available as part of the public docket on the permit action. Citations can be used to

6 Letter dated July 28, 1998 from Stephen Rothblatt, Acting Director, Air and Radiation Division, to Paul Dubenetzky, Branch
Chief, Office of Air Management, Indiana Department of Environmental Management This document is available in the Title
V Operating Permit Policy and Guidance Document Index on the EPA’s website at
https://www.epa.gov/sites/production/files/2015-08/documents/credible.pdf

7 Letter dated 10/30/98 from Cheryl L. Newton, Acting Chief, Air Programs Branch, EPA Region V, to Robert F. Hodanbosi,
Chief, Division of Air Pollution Control, Ohio Environmental Protection Agency. This document is available in the Title V
Operating Permit Policy and Guidance Document Index on the EPA’s website at
https://www.epa.gov/sites/production/files/2015-08/documents/credible.pdf

8 White Paper for Streamlined Development of Part 70 Permit Applications, U.S Environmental Protection Agency, Lydia N.
Webman, Office of Air Quality Planning and Standards, July 10, 1995. https://www.epa.gov/sites/production/files/2015-
08/documents/fnlwtppr.pdf See page 22, F.Content Streamlining 1.Cross Referencing
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streamline how applicable requirements are described in an application and will also facilitate
compliance by eliminating the possibility that Part 70 permit terms will conflict with underlying
substantive requirements. Indeed, many States have taken a citation-based approach as a way of
streamlining applications and permits. Thus, a source could cite, rather than repeat in its application,
the often, extensive details of an applicable requirement (including current NSR permit terms),
provided that the requirement is readily available and its manner of application to the source is not
subject to interpretation. The citation must be clear with respect to limits and other requirements that
apply to each subject emissions unit or activity.® EPA reminds NMED that the documents
incorporated, referenced or cited in a TV permit and/or SOB should be readily available to the
public at the same time the draft TV permit is public noticed. It should be clear to the public
what terms and conditions are being incorporated into the TV permit from another permitting
action, and they should have access to the permit action during the comment period.

NMED’s response:

In reference to the first sentence of the previous paragraph, EPA did not request the NSR permits
corresponding to the TV permits for the audit. In reference to the inclusion in the public docket
comment above, NMED proposes to address this issue by providing a link on the public notice
page (and/or within the public notices) that directs the public from the TV to the APMAP on the
AQB webpage that allows them to access the current NSR permit. The location pointed to by this
link provides instructions on how to use the APMAP tool to locate the NSR permits.

Permitting authorities must ensure that all applicable SIP rule requirements are correctly
incorporated into a facility’s Title VV permit. Permits should clearly identify any requirements
that are enforceable only by the state and not the EPA, often referred to as “state-only”
requirements. The response received from NMED on the TV Questionnaire was that this is
addressed in the SOB Section 11.0, State Regulatory Analysis. However, there were no explicit
statements in the Regulatory Analysis table for any of 17 SOBs which we reviewed, that
indicated the associated permit did include or did not include “state-only” rules. We recognize
that this may be because the permits we reviewed did not contain “state-only” requirements.
Please ensure that any “state-only” requirements are clearly identified in the permit and SOB.

NMED’s response:

NMED acknowledges that the response in the questionnaire did not completely address this
issue. Table 103A is incorporated in each permit and contains a column that identifies federally
enforceable requirements. State-only requirements in the table have a blank cell. NMED
proposes to add a footnote to the header of Table 103A to explicitly state that requirements not
marked as federally enforceable are State-only requirements. This same table could also be
added to the Statement of Basis.

Review Area 3: Compliance with the public participation requirements for title VV permit issuance.

9 White Paper for Streamlined Development of Part 70 Permit Applications, U.S Environmental Protection Agency, Lydia N.
Webman, Office of Air Quality Planning and Standards, July 10, 1995. https://www.epa.gov/sites/production/files/2015-
08/documents/fnlwtppr.pdf See page 23 F.Content Streamlining 1.Cross Referencing
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The Federal Title V regulations require all permit actions, except for administrative amendments and
minor permit modifications, to provide adequate public notice. New Mexico has adopted provisions
regarding public notice and public participation in New Mexico Administrative Code Title:20 Chapter 2
Part 70 Section 401.

3.1 NMED’s Federal requirements regarding public participation for Title V.

Discussion: Per 20.2.70.400A(2) NMAC for actions on permit applications, except for administrative
amendments and minor permit modifications, NMED complies with public participation requirements
under 20.2.70.401C NMAC (see below). Except for permit revisions that qualify as administrative
amendments under 20.2.70.404A, NMED complies with requirements for notifying and responding to
affected programs. All permit issuances (including renewals), significant permit modifications, re-
openings, revocations and terminations, and all modifications to the NMED’s list of insignificant
activities, shall include public notice and provide an opportunity for public comment (20.2.70.401A
NMAC). NMED shall provide thirty (30) days for public and affected program comment. NMED may
hold a public hearing on the draft permit, a proposal to suspend, reopen, revoke or terminate a permit, or
for any reason it deems appropriate, and shall hold such a hearing in the event of significant public
interest. NMED shall give notice of any public hearing at least thirty (30) days in advance of the
hearing.

Public notice and notice of public hearing shall be given by publication in a newspaper of general
circulation in the area where the source is located. The typical ones used are the Farmington Daily Times,
Silver City Daily Press, Gallup Independent, Artesia Daily Press, Las Cruces Sun News, Carlsbad Current
Argus, Hobbs Daily News Sun and the Albuquerque Journal. NMED posts the public notice on their
website at https://www.env.nm.gov/air-quality/public-notices-of-permitting-actions/ as a means to
provide a state publication to give a general public notice. An email with public notice of draft permit is
provided to any interested persons/parties who have requested in writing, by phone, or by electronic mail,
to be added to a mailing list developed by the State. The mailing list is included and updated on the public
notice template in the Letter-builder in TEMPO.

According to NMAC 20.2.70.401 Section C Paragraph (1)-(8), public notice required contents includes:
C. The public notice shall identify:

(1) The affected facility;

(2) The names and addresses of the applicant or permittee and its owners;

(3) The name and address of the State;

(4) The activity or activities involved in the permit action;

(5) The emissions change(s) involved in any permit modification;

(6) The name, address and telephone number of a person from whom interested persons
may obtain additional information, including copies of the permit draft, the
application, and relevant supporting materials;

(7) A brief description of the comment procedures required by the State; and

(8) As appropriate, a statement of procedures to request a hearing, or the time and place
of any scheduled hearing.
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According to NMAC 20.2.70.401 Section D Paragraph (1) -(7), notice for public hearing requires the
following:

D. Notice of public hearing shall identify:

(1) The affected facility;

(2) The names and addresses of the applicant or permittee and its owners;

(3) The name and address of the Department;

(4) The activity or activities involved in the permit action;

(5) The name, address and telephone number of a person from whom interested persons
may obtain additional information;

(6) A brief description of hearing procedures; and

(7) The time and place of the scheduled hearing.

Many requests for permit related documents can be fulfilled electronically, either by having the party go
directly to NMED’s website and downloading the documents, or by emailing the documents. In most
instances, the public will be directed to the website or to a file management device so that the documents
can be downloaded. During the public comment period, the public has access to the public notice. If
NMED receives any interest in the permitting action, the application, the draft permit and the SOB will
be posted to the AQB Website, Permit Applications with Public Interest, Public Meeting, or Public
Hearing page at: https://www.env.nm.gov/air-quality/permit-applications-with-public-interest-public-
meeting-or-public-hearing/. These documents can be downloaded from the website or interested
individuals can come to the Air Quality Bureau office in Santa Fe or one of the NMED field offices
closest to the facility to request copies of these documents. There is also a spreadsheet of current Title V
permitting actions at: https://www.env.nm.gov/air-quality/agb-p_current_permitting_activites/.

Requests for public records, such as deviations or other public documents that are requested outside of
the permit application review process, must be preceded by a request to the NMED Office of Public
Information.

Affected programs are defined at 20.2.70.7.B NMAC as, “...all states, local air pollution control
programs, and Indian tribes and pueblos, that are within 50 miles of the source”. NMED notifies States
or Trial Nation governments of draft permits by certified letter, by email, or both. An example letter
Attachment D.8 was provided by NMED with the TV questionnaire. The Department shall not issue an
operating permit (including permit renewal or reissuance), minor permit modification or significant
permit modification, until affected programs and the Administrator have had an opportunity to review
the proposed permit as required under this section (20.2.70.402 A NMAC). The Department shall
provide notice of each draft permit to any affected program on or before the time that the Department
provides this notice to the public under 20.2.70.401 NMAC, except to the extent that minor permit
modification procedures require the timing of the notice to be different.

Example: EPA Region 6 reviewed Attachment D.4 the public notice template provided by NMED with
the TV questionnaire and Attachment E.10 an example of a Public Notice for Milagro Gas Treating
Plant of Williams Four Corners (Permit No. P101-R2M1) which was transmitted to EPA Region 6 by
NMED with the questionnaire as a supporting document. EPA Region 6 permitting staff requested and
reviewed the permit files supplied by NMED to assure that adequate information was available in the
public notices published in the newspapers. NMED provides public notices and other meaningful
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information relating to its draft, and some final Title V permitting actions, on its website if there is a
public interest. Per information received from NMED TV Questionnaire, draft permits are not posted to
the website on a routine basis, but final permits following signature are posted on NMED’s website.
Standard procedure requires that the draft permit and the SOB will be posted if there is public interest
expressed in the permitting action. A permitting authority’s website is a powerful tool that can be used
to make Title V information available to the public. NMED’s website contains quite a bit of information
that is available to members of the public, including but not limited to the following:

Public Participation on Rule Development

Permitting FAQs

Applications with Public Interest

Current Title V Applications

Permit Issuance Deadlines

RMS Tool (GIS tool listing all Title V sources in New Mexico with associated permit
related documents)

NMED publishes some public notices in Spanish depending upon the location of the facility. In
addition, all public notices have a paragraph in Spanish directing interested parties to call the NMED to
request additional information. When an interested party calls, the caller is connected with a bilingual
Spanish-speaking staff member. Every effort is made to publish the public notice in a newspaper, or
newspapers, most likely to be read by members of the community. The public notices with the
paragraph in Spanish that contains the contact information for a Spanish-speaking staff member is also
posted on NMED’s website. Also, the permit application, SOB and draft permit are available at the
NMED field office closest to the facility via the TEMPO database. If requested by citizens, NMED wiill
also make the documents available at other locations in the community such as libraries or community
centers.

There is significant amount of permitting information available on the AQB website including both
regulatory and permitting guidance at: https://www.env.nm.gov/air-quality/. Information that would be
useful for the public review process can result in a more informed public and, consequently, more
meaningful comments during Title VV permit public comment periods. There is also a spreadsheet of
current Title V permitting actions at: https://www.env.nm.gov/air-quality/agb-
p_current_permitting_activites/

The list of currently active applications is updated weekly, and the public notice information is updated
whenever a new public notice is posted. In addition, NMED maintains a list serve that is available for
signup to members of the public. Information about specific environmental topics (e.g., guidance
updates, general permit notices, public hearings, revisions to Title V fees, etc) are disseminated via
email, to the members of the public who are signed up for the listserv on a routine basis. Information
about how the public can get involved is also provided in these notices emailed to list-serve subscribers.
Any member of the public can register for the listserv discussed above by clicking on the “Subscribe to
Email Alerts” button on the NMED’s Air Quality Board website at: https://www.env.nm.gov/air-
quality/. The notices include the contact information for the person for which the public can obtain more
information about the subject matter. Also, this notice states that information is available on NMED’s
website and provides a link to the information.
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Summary and Recommendations: EPA is concerned about the immediate access the public has to the
NSR permit and SOB which are being incorporated into the Title V permit, and whether it is
communicated clearly to the public how to request these documents. The NSR permit and SOB contains
the details pertaining to the NSR applicability determination and BACT analysis. It is a concern the
public may not be aware that the NSR permit and SOB can be obtained upon request for review during
the Title V public comment period. An important feature of the Title VV permitting program is that it
provides an opportunity for public participation by providing access to all information related to a
source’s obligations and how these obligations were derived according to 870.7 (h). EPA recommends
that NMED communicate to the public that the NSR permit and SOB that contains applicable
requirements being incorporated into the Title V permit action are available for public inspection. This is
particularly important if the Title V permit action is an initial permit or significant revision to a Title V
permit action. Based upon EPA’s evaluation of NMED’s implementation of public notices, hearing
procedures, and internal electronic file management using TEMPO, NMED is meeting Part 70 public
participation requirements, but to achieve more meaningful and user-friendly public participation, EPA
encourages NMED to continue exploring the expansion of the use of TEMPO. Additionally, NMED
may wish to consider other platforms in which permit records would be readily attainable by the public
at a larger scale as a commitment towards improving their public notice and outreach and soliciting
meaningful public participation. EPA recognizes and commends NMED on their efforts and use of
TEMPO with internal data management.

NMED’s response:

NMED agrees with EPA that it would be valuable for the public to be able to access draft permitting
documents for Title V permits without having to first contact NMED. NMED proposes to address this
issue by providing the applications, draft permits, and Statement of Basis for Title V permitting actions
on its website. The public notices would be revised to include the website address for these materials.
In addition, NMED currently maintains an “APMAP’” section on its website. This section allows the
public to directly access the existing issued NSR and Title V permits for the major sources in New
Mexico and contains directions on how to locate permits (using a list or interactive map).

3.2 EPA TV Review Timeframe

Discussion: 40 C.F.R. 8 70.8 contains the provisions for the EPA to object to a proposed Title V
permitting action. The rules provide that upon receipt by the Administrator, EPA has 45-days to review
and notify the permitting authority of EPA’s intention to object according to 8 70.8(c)(1). In NMED’s
TV Questionnaire, NMED noted that there is an understanding with EPA Region 6 that for some minor
Title V actions, the 45-day review can be concurrent with the NMED’s 30-day public review process, or
when EPA receives the proposed permit and statement of basis, whichever is later. The State has
additionally indicated that comments received from EPA after the end of the 45-day review period, in
the scope of negotiating changes to the permit, will be accepted and considered as if they had been
submitted during the official review period. The Title V rules provide that a title V permit cannot be
issued if EPA objects to its issuance within 45 days of receipt of the proposed permit (40 C.F.R. §
70.8(c)). A “proposed permit” is defined in 40 C.F. R. § 70.2 as “the version of the permit that the
permitting authority proposes to issue and forwards to the Administrator for review in compliance with
§ 70.8.” 40 C.F.R. § 70.7(h) provides that the permitting authority provide an opportunity for public
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comment and hearing on the “draft permit”. “Draft permit” is defined in 40 C.F.R. § 70.2 as “the version
of a permit for which the permitting authority offers public participation under § 70.7(h) or affected
State review under 8§ 70.8 of this part.” Therefore, there is nothing in Part 70 that prohibits the
permitting authority from simultaneously submitting a permit to EPA for review (proposed permit) at
the same time it submits the permit for public comment (draft permit). If the permitting authority makes
any changes in the permit in response to public comment, it would have to resubmit the permit to EPA
for review under 40 C.F.R. § 70.8. This longstanding regulatory interpretation has been communicated
to the States. Please note, that in a case where NMED has responded to public comments and made
associated changes to the permit, EPA would have another 45-day review period and opportunity to
object. After this 45-day review period, the 60-day public petition period would take place.

Although the mechanism for a concurrent review exists, it is NMED preferred path to conduct a separate
30-day public comment period followed by a 45-day EPA review period.

Summary and Recommendation: Based on EPA review and evaluation of the State’s permit issuance
rate, NMED is currently meeting regulatory requirements. EPA commends NMED’s flexibility and
willingness to address all EPA comments and still meet permit issuance rates under the regulatory
requirements.

Review Area 4: Collecting, retaining, or allocating fee revenue consistent with the requirements of
40 CFR Part 70.

The Federal requirements regarding Title V fee adequacy are found in 40 CFR Part 70 Section 70.9.
The provisions in Part 70 require that the State program require Part 70 sources to pay a fee that is
enough to cover the permit program costs. Further, the State can only use Title V fee revenues for Title
V program costs.

Region 6 reviewed various aspects of NMED’s Title V program fee determination and certification.
These are as follows: (1) split 105 vs. Title V; (2) current Title V resources; (3) fees calculated; (4)
collections tracked; (5) billing process; (6) revenues allocated; (7) current program costs (FTE and OH);
and (8) cost of an “effective” program, i.e., resources to address backlog and renewals.

EPA Region 6 conducted a review of the NMED’s Title V fee collection and fee utilization. The EPA
sent a list of questions and requested specific documentation in the Title V evaluation questionnaire.
The purpose was to verify that there were procedures in place for the receipt, separation, expenditure,
and adequacy of the State's Title VV funds. New Mexico responded to EPA’s questionnaire with specific
answers and documentation.

1. Split 105 vs title V:

Revenues — EPA was able to verify that Title V revenues were accounted for separately from
non-Title V by using a special revenue fund account (092).

Expenditures — NMED differentiates expenditures by using a sub-account (AQBQ0920) for Title

V. EPA was able to identify this code on various reports, procurement documents, travel,
training and timesheet and FTE estimates.
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Summary: The Title V program requires state sir quality agencies to account for Title V resources
in a fashion that segregates them from other air quality programs. New Mexico is separating Title V
revenues from other air programs fees. Unique chart fields within an accounting string are used to
differentiate program activities. Title VV expenses are recorded into NMED’s accounting system with
specific chart fields which identifies Title V expenses. Chart fields within each accounting string
ensures proper accounting of expenses. NMED creates segregated fund accounts for all NMED’s
revenues. NMED reviews and reconciles all revenue to the correct facility or program before
depositing into its segregated fund account. NMED utilizes SHARE, a statewide accounting system,
as the book of record to certify the disposition of Title V funds. The SHARE system contains ad hoc
reports for requested accounting periods or date ranges.

2. Current title V Resources: Since 2009, NMED has adjusted in accordance with the requirements
at 20.2.71.112.E NMAC, which reads, “Beginning on January 1, 2009, the fees referenced in this
section shall be changed annually by the percentage, if any, of any annual increase in the consumer
price index in accordance with Section 502(b)(3)(B)(v) of the federal Clean Air Act.” NMED
referenced Section 20.2.71 of the New Mexico Administrative Code (NMAC) that defines the
schedule of fees (available for view at http://164.64.110.134/parts/title20/20.002.0071.pdf. NMED
provided an example (see Appendix) of the Consumer Price Index (CPI) adjustment for fees
invoiced in January 1, 2018. Title V yearly fees are updated accordingly and can be found on NMED
website at https://www.env.nm.gov/air-quality/permit-fees-2/. Also, NMED provided a list of
permittees and fee generated.

Summary: From the 2017 Title V Annual Fees Spreadsheet, billed 2018 (See Appendix), EPA was
able to verify that fees are being calculated correctly. NMED has a procedure in place to collect past
due fees. Fees are due June 1% and considered late June 2", The Enforcement Section
(Enforcement) is to respond to a delinquent invoice working with the Office of General Counsel
(OGC) and sending an Administrative Compliance Order (ACO) to the source after July 2". NMED
does not assess late fees, however, there is a penalty fee of approximately $1500 assessed with an
ACO, which is then deposited in the State’s General Fund.

3. Fee Calculated: A sample invoice was provided that listed fee schedule examples. Allowable
tons/yr emissions are used for calculating annual Title V fees.

Summary: EPA was able to review maintenance fees as calculated and billed by NMED. It appears
that fee charges are adequate to sustain NMED’s Title V program.

4. Collections Tracked: NMED provided examples of invoices and reports that include amounts
billed and received. Title V payments received reference NMED invoice numbers or include the bill
remittance. Air Quality Bureau (AQB) financial staff match each payment to their respective invoice
and post them to their respective facility accounts in the Bureau’s database (TEMPO)

Summary Because Title V revenues are segregated from other air fees collected, EPA determined
sources are paying the total amount due.

5. Billing Process: NMED provided an invoice and worksheet that includes detail of how the fee is
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calculated. The Permit Engineers enter assessed fees in the TEMPO database, generate an invoice
and mail it to the owners of the facility. TV invoices are sent on or about March 1st with an invoice
due date of June 1st. NMED allows a 30-day grace period. If payment of Title V fees are not
collected by July 2nd, Enforcement issues a compliance order.

Summary: All Title V fee billings are mailed out at the same time. During the timeframe the audit
was conducted, mailings were sent out by March 1, 2018. The payment was due June 1, 2018 for
calendar year 2017. Title V Fee collections are created and tracked using the financial module of
Tempo database. The Operations Section (Operations) monitors this process. The monitoring of the
fee collection is supported by Operations and documented on spreadsheets. If a facility does not
submit a timely payment it will receive a late notice, and eventually a notice of violation (NOV).

6. Revenue allocated: NMED provided reports that include the current fund operating budget
balance, expenditures and encumbrances for 092.

Summary: NMED does budget for the title VV program.

7. Current Program Costs (FTE and OH): Based on revenue and expenditure reports provided by
NMED. If expenses exceed revenue in any given year, excess revenue from previous years (fund
balance) is utilized to fund the shortage or balance any shortfalls on a year-to-year basis. Because of
this there was no deficiency cited below Revenue= FY14+FY15+FY16 are $15,198,100 and
Expenses= 4,451,300+5,003,300+5,608,200 are $15,062,800.

Revenue Expenses
FY14 | $5,119,200 | $4,451,300
FY15 || $4,995,800 | $5,003,300
FY16 | $5,083,100 | $5,608,200

Summary and Recommendation: Because it a requirement of 40 CFR 70.9 that the State program
has a fee schedule that results in the collection and retention of revenues that are enough to cover the
permit program costs, EPA recommends that NMED continue with current title V fee adjustments as
appropriate to ensure that adequate funds remain available to its annual costs.

8. Cost of an “Effective” program, (i.e., resources to address backlog and renewals): NMED
provided actual revenues and expenditures reports which included budget overview reports that
showed the spending plan for the fiscal year.

Summary: The actual versus estimated costs for running the program are used to establish the next
annual operating budget. Full-time equivalent (FTE) are an estimated and itemized cost. The
operating cost is typically calculated by using previous year costs that are associated with the FTE
charging to the Title V. Actual expenses are tracked by reviewing the financial accounting details
regularly to ensure costs are charged appropriately. There are no current Title V obligations or
encumbrances for FY14, FY15 and FY16. (See Appendix)

4.1 NMED requirements regarding Title VV adequacy and administration of fees
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Discussion: The Title V (Part 70) regulations require that permit programs ensure that title V fees
collected are adequate to cover Title V permit program costs and are used solely to cover the permit
program costs.’® NMED provided several examples and screen shots while responding to EPA’s
questions related to Title VV administration and Fee review portion of the questionnaire. As shown in the
Appendix, NMED accounts for time spent on the Title VV program by its employees. Other Title V-
related expenses include personnel services, travel, indirect costs, information services, and training.
NMED’s Title V fee revenues are made up of application fees and annual fees for emissions and
maintenance. The average annual fee collected for fiscal years 2014 through 2016 is $5,066,033. Based
upon EPA review and evaluation of the NMED financial systems, NMED generally is meeting the Title
V financial requirements. EPA encourages NMED to continue to maintain its existing accounting
practices and to verify it is collecting adequate revenue and spending those funds on Title V permit
program activities.

10 See 40 C.F.R. 70.9(a) as well as the EPA policy memorandum, “Reissuance of Guidance on Agency Review of State Fee
Schedules for Operating Permits Programs Under Title VV”, dated August 4, 1993 available
at:https://www.epa.gov/sites/production/files/2015-08/documents/fees.pdf
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A. Title V Permit Preparation and Content

1.

Since 2013, what % of your initial applications contained sufficient information so the
permit could be drafted without seeking additional information? What efforts were taken
to improve quality of applications if this % of complete application was low?

The NMED does not track the percentage of applications that require additional
information necessary to issue the permit. We only track the number of Title V
applications that had to be ruled administratively complete. It is common to seek
additional information during the technical review. The permit application is
routinely updated based on regulated community and technical staff feedback.

For those Title V sources with an application on file, do you require the sources to
update their applications in a timely fashion if a significant amount of time has passed
between application submittal and the time you draft the permit?

This is not a standard requirement. However, it is not unusual that during the
application review process the permit writer may become aware of information that
is not up to date. In those cases, a revision to the application will be required in
accordance with the requirements at 20.2.70.300.C(3) NMAC. See 20.2.70 NMAC,
attachment C.6.

a. Do you require a new compliance certification if the certification is more than one-
year old?
This is not a standard requirement. However, in some cases we have consulted
with the Compliance & Enforcement Section to determine whether or not this
may be required.

Do you verify that the source is in compliance before a permit is issued, and if so, how?
This determination is made before the application is ruled complete. A standard
form is sent to the Compliance & Enforcement Section to verify compliance status.
This is also done in some cases prior to issuance of the permit draft. See Compliance
Status Verification, attachment A.3

a. In cases where the facility is out of compliance, are specific milestones and dates for
returning to compliance included in the permit? Please give a specific example and
permit number.

If the Compliance and Enforcement (C&E) Section is already addressing a
noncompliance issue, and adding conditions would be redundant or interfere
with their process, we do not add conditions to the permit but only make note of
the issue in the Statement of Basis. We seek guidance from C&E for this
determination. If that is not the case, we will add other provisions with a
deadline that requires the permittee to take some action to come into
compliance per 20.2.70.302.G(3) NMAC or include a full compliance plan per
20.2.70.302.G(2) NMAC. See permit number P094-R2, Condition A113,
attachment A.3.a.
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b.

Or do you delay issuance until compliance is attained? Please cite an example for a
source.

Permit issuance is not delayed. The issued permit will include other provisions or
a compliance plan if C&E has not already addressed it as discussed above.

How do you handle a permit application when the facility has self-reported non-
compliance with permitted conditions?

This will be reported to the C&E Section and is to be reported in the Title V permit
application. In addition, if the non-compliance cannot be resolved by C&E prior
to permit issuance, then the permit will include other provisions or a compliance
plan as discussed above.

How do you incorporate a State order or an EPA consent decree in the permit?

A State order or an EPA consent decree will be incorporated by specific permit
conditions. We also cite the order or decree in the list of applicable requirements
for the facility. See Permit P094-R2, Table 103.A and condition A113, attachment
A.3.a.

How do you incorporate startup/shutdown and maintenance (SSM) emissions in Title V
permits?

SSM emissions are initially subject to New Source Review (NSR). After the issuance
of the NSR permit that includes the SSM emissions, they are then incorporated into a
title v permit as an applicable requirement from the NSR permit. We have a specific
table with SSM emissions limits and associated conditions in the permit that address
monitoring, recordkeeping and reporting. See Permit P094-R2, Condition A107,
attachment A.3.a.

a.

b.

What percentage of major sources have federally enforceable provisions such as
monitoring and recordkeeping for SSM in the PSD/NSR permits that are
incorporated into the Title V permit?

All SSM emission limits in NSR/PSD permits are brought forward into their Title V
permits and have federally enforceable provisions such as monitoring and
recordkeeping.

When SSM emissions and the associated requirements are incorporated into a
source’s Title V permit through a permit action issued after the source’s initial Title
V permit receipt, does the permit record (e.g., Statement of Basis) clearly specify or
discuss the associated NSR permit action that is establishing the SSM requirements?
Please provide an example.

Yes. Any changes associated with a given permitting action, such as the inclusion
of SSM emissions are described in permit condition A102 and in the Statement of
Basis in Section 2.0, Description of Modification, and Section 5.0, Permit History.
See Permit P094R2, condition A102.C, attachment A.3.a and SOB (P94R2) Final,
attachment A.4.b.
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c. Are you aware of any instance(s) since 2014 where SSM requirements have been
incorporated into a Title V without an associated NSR permit action to create the
underlying requirements? If so, please explain.

No.

Do you have a process for quality assuring the regulatory content of your permits before
issuance? Please explain the process and how it is implemented.

Yes. The permit writer follows a standard outline of processing steps (see TV Permit
Processing Steps, attachment A.5.1) and a standard template in preparing the permit
(see attachment A.5.2). In addition, the group manager reviews every SoB and the
draft, proposed, and final permits. The permits section manager and the permitting
program manager also review the draft and final permits prior to issuance.

The permit application contains a regulatory analysis section that aids the permit
writer in making regulatory determinations for incorporation into the permit. The
Federal Register is reviewed on a weekly basis to determine whether the regulatory
analysis section of both the application and the SoB needs to be updated with new
requirements. In addition, the Compliance & Enforcement section reviews the draft
permit. The use of standard monitoring protocols ensures uniformity in application
of monitoring requirements.

Do you utilize any streamlining strategies in preparing the permit such as:

a. Incorporating by reference: test methods, major and minor New Source Review
permits, MACT, other Federal requirements into the Title VV permit by referencing
the permit number, FR citation, or rule? Explain.

Federal and some ASTM test methods are incorporated by reference. New
Source Review (NSR) permits are not. NSR permit conditions are written directly
into the Title V permit, including the reference to the NSR permit number and
condition. Federal rules are also written directly into the permit in an
abbreviated format, by referencing higher level citations.

b. Streamlining multiple applicable requirements on the same emission unit(s) (i.e.,
grouping similar units, listing the requirements of the most stringent applicable
requirements)? Describe.

Yes. Equipment in the same category, such as IC engines, are grouped into a
handful of related applicable conditions. For example, in the permit template,
these would be found at Condition A201. Depending upon the number of
applicable requirements, this condition would have multiple related conditions
such as A201.A, B, C, D etc. Federal requirements such as applicable NSPS and/or
MACT regulations would also be included in this grouping.

If there are multiple emission limits for a single pollutant that apply to a single
source, we do not determine the most stringent limit, but instead list each
applicable emission limit separately. See Final (P028R4), condition A201,
attachment A.6.b.
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c. Use of WhitePaper 2 for streamlining applicable requirements or any other
streamlining processes? Please describe.
No.

7. Does your current Statement of Basis® explain:

Unless indicated otherwise, please see SoB and Database Summary (DBS) for
permit P209-R1, attachments A.7.1 & A.7.2, as examples.

a. A description of the facility and history of the permits at the source?
Yes, these are found in the Statement of Basis (SoB) Sections 1.0 and 5.0.

b. The total number of Title V permits issued or to be issued at the source if there will
be multiple Title V permits at the source?
Yes. We have one to three facilities that have multiple TV permits and one NSR
permit, or vice versa. We try to accurately reflect in the SoB’s permit history each
NSR and TV permit for each facility and each permit. See Statement Basis
(P124R3), Sections 1.0, 3.0, 4.0 and 5.0, attachment A.7.b.

c. All emissions of pollutants for which this source is major as well as all regulated
pollutants?
Yes, the Database Summary section of the SoB contains this information (see
attachment A.7.2 pages 2-3).

d. Applicable Title IV acid rain requirements and required monitoring and
recordkeeping requirements?
Yes, applicable requirements are found in Section 11.0, State Regulatory Analysis
and 12.0, Federal Regulatory Analysis.

e. Any operational flexibility at the source, such as CAP, fuel sources, etc.?
Yes, this is found in SoB Sections 14.0, 15.0 and 16.0.

f. Rationale for applicable monitoring and recordkeeping requirements to include the
identification of authority for these decisions?
Yes, this information is found in SoB Sections 14.0, 15.0 and 16.0.

g. The basis for each permit shield especially when streamlining applicable
requirements?
The permit shield is addressed in the permit with regulatory citations.

h. Regulatory applicability and non-applicability of Federal and State SIP approved
rules?

! The Statement of Basis sets forth the legal and factual basis for the permit as required by 70.7(a)(5). The
permitting authority might use another name for this document such as Technical Support Document,
Determination of Compliance, Fact Sheet, Data Base Summary, or combination of.
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Yes, these are addressed in SoB Sections 11.0, State Regulatory Analysis and 12.0,
Federal Regulatory Analysis.

List of State-only rules that are not federally enforceable in this permit?
Yes, these are also addressed in SoB Section 11.0, State Regulatory Analysis.

Part C and Part D CAA (PSD and NNSR) applicability rationale including netting
(including specific details on enforceable decreases and increases), use of offsets
and modeling. Also any NSR permit limits not included in the Title V permit?

This analysis is part of the NSR permit’s SoB. We will also add a summary of, or
reference to, PSD/NNSR applicability in the history table so that the information
is carried forward into each subsequent SoB. Any NSR permit limits are
applicable requirements carried forward into a Title V permit. If we determine
that a limit is no longer applicable during a Title V application review, we will
justify its removal in the SoB. See SOB P101R2M1, Section 5.0, attachment A.7.|.

Compliance History of the site and source for the past five years to include
references to formal enforcement documents, and any active consent decrees?

The SoB includes sections addressing Compliance Testing history (Section 7.0) and
Compliance & Enforcement status (Section 9.0). Any active State enforcement
orders or Federal consent decrees would be discussed in the SoB and would be
included in the permit as applicable requirements. However, we do not have a
specific section that contains Compliance History for the past five years.

8. What templates or computer-based software do you have that facilitate permit writing

for:

a. Statement of Basis?

C.

The TEMPO database application generates the SoB Narrative Template as a
“Letterbuilder” document, that merges generic database information related to
the source, into a document that can be downloaded as a Microsoft Word
document. Source specific information can then be added to the Word
document. Permit writers add their word document SoB to TEMPO so that
others can copy and paste previous existing information into the new SoB. See
attachment A.8.a.

Regulatory Applicability?

The Regulatory Applicability information comes from Section 13 of the permit
application, which is a Microsoft Word document. This information is then
manually added to the permit template, which is also a Microsoft Word
document. Section 13 may be copied and pasted into the SoB and then updated
or the permit writer may enter the information manually. See UA-3, Section 13
(attachment A.8.b)

Monitoring requirements?
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For the most common source types, we maintain a library of monitoring
protocols for specific pieces of equipment. The protocol for each category is a
separate Microsoft Word document with most including technical background
information for reference by the permit writers. Applicable requirements from
the protocol are manually added to the permit template. The permit writers may
revise the protocols if necessary. The permit writers also have a shared folder to
deposit example conditions for use by other permit writers until a protocol can
be updated or finalized. See monitoring protocol examples, attachments A.8.c.1
- 5a.

d. Any other templates?
The permit template consists of three separate sections, which are all Microsoft
Word documents, with each section including instructions for the permit writers.
Section A has the specific permit conditions, most of which come from the
monitoring protocols, with applicable sections copied and pasted into the permit
template. However, there is some boiler plate language. Sections B & C have
more generic requirements such as general conditions which do not change for a
specific permitting action, so the most current version is appended to the permit
as is. See attachments A.5.2 and A.8.d.

9. Has your permit processing time improved with:

a. Standard templates?
Yes. When standard templates were first developed in the ‘90s, this greatly
improved the processing times and consistency of our permits. We continue to
add and update existing protocols and each update or addition noticeably
streamlines the process, especially for less experienced permit writers. This not
only streamlines the process for permit writers, but also increases permit quality
and streamlines the process for manager, applicant, and C&E review since
reviewing standard language is much more efficient.

b. Any other systems?

e Asthe need arises, we develop guidance documents that address and clarify
the various questions from industry, the public, and our staff. We publish
these guidance documents on our web site and modify them based on
comments as appropriate.

e We are constantly improving the quality of our permit templates, monitoring
protocols and permit applications with feedback from permit writers, C&E
and permittees. We have developed a formal “Document Change Request
System” to review and analyze such requests.

e We also provide current templates on our website and invite comments from
permittees and compliance and enforcement at any time, outside of the
application review process. Finally, for major changes to conditions, we
request comments from permittees and consultants. Notification of final
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10.

11.

12.

versions is provided through an email list serve.

Please provide examples of each.

Please find copies of Title V permits, attachments A.3.a and A.6.b, the IC Engine
Monitoring Protocol, attachment A.8.c.1 and the Universal Permit Application which
consists of UA-1, attachment E.13.b, UA-2, attachment A.9.1, UA-3, attachment A.8.b
and UA-4, attachment A.9.2.

We also make this information available on our website at:
https://www.env.nm.gov/air-quality/permitting-section-procedures-and-guidance/.

Please discuss training and guidance given to your permit writers, and the frequency of
such training.

We have weekly staff meetings. The Bureau sponsors a weekly training program that
frequently covers permitting topics. We try to take advantage of Westar training
opportunities where we send selected staff, or all staff if the training is held in Santa
Fe. New staff are assigned a mentor. In addition, we maintain libraries of both the
guidance memos and PowerPoints of the Monday morning trainings which staff and
managers may access.

Since 2013, how many “new” sources have been issued a Title VV permit? Are there any
backlogged title V permits?

A total of 15 new Title V permits have been issued for the period 01/01/2013
through 12/31/2017. The breakdown is as follows: 2013 - 5, 2014 - 4, 2015 - 1, 2016
—2,2017 - 3. There are no backlogged permits. All Title V permits are issued by the
regulatory deadlines.

Have the items listed below hindered your issuance of Title V permits and to what
degree?

a. SIP backlog (i.e., EPA approval still awaited for proposed SIP revisions)
No.

b. Pending revisions to underlying NSR permits
No. We may postpone issuance of a Title V draft permit to allow new NSR
requirements to be incorporated to either provide more consistency between
permits and/or reduce the number of permitting actions. However, we will not
do that if it would result in a late issuance. We issue Title V permits by the
regulatory deadline despite any pending NSR actions.

c. Compliance/enforcement issues
No. If issues are not resolved by the regulatory deadline the permit will include a
compliance plan or other provision in the permit.

d. EPA rule promulgation awaited (MACT, NSPS, etc.) or applicability
determinations?
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No. The federal regulations become Title V applicable requirements upon
promulgation. Our permit template includes a general condition, B101.A(13),
reminding permittees of the obligation to meet requirements that may apply to
them in the future regardless if the requirement is in the permit.

e. Issues with EPA on interpretation of underlying applicable requirements
No.

f. Permit renewals and permit modifications (i.e., competing priorities)
No. Typically changes to Title V permits that require a significant permit
modification must be processed through our minor NSR permit program first.
Therefore, in the majority of cases, the permittee already has authorization to
construct or make changes and operate. Some renewal applications may also
include modifications which can oftentimes (but not always) be processed
simultaneously. We don’t postpone application decisions for this reason. All
permit decisions are made by their regulatory deadlines.

g. Awaiting EPA guidance. Please provide examples indicating the type of guidance
and the how you requested such guidance — staff through management, etc.
No. If we are unable to make a determination using EPA guidance or other
available guidance, EPA will assist us with those determinations. This is done
many times by finding and providing existing guidance that helps us to resolve
the issue. We make our request through our EPA Region 6 Air Permit Contact,
who then either responds directly or puts us in contact with someone who can.
We have requested and received guidance regarding permitting air curtain
incinerators and how to count emissions from Title V Insignificant activities
toward PTE.

Please provide any additional comments on Title V Permit Preparation or Content.
None.
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B. General Permits (GP)

1.

Since 2013, has a general permit been implemented for title VV permit program? If so,
please list the source categories and emission units covered by GPs and answer the
following questions?

No.

Are you proposing to add any more GPs in the near future? Which sources and for what
categories?

We will be issuing a GP for Air Curtain Incinerators sometime this year. We are also
contemplating the development of a combined General Construction Permit/General
Operating Permit for Oil & Gas Title V major sources.

In your agency, what is the process for a Title V source to have their Title V permit
suspended for coverage under a GP as a synthetic minor source?
Not applicable (NA) since we have not issued any GP’s as of this writing.

What level of testing, monitoring, reporting is evident in the GP to support a synthetic
minor source changing from a Title V?
NA.

What mechanisms are available within the GPs that assure synthetic minors remain
minor sources? And what mechanism is available to revert the source back to Title V if
they do not meet this assurance?

NA.

In your agency, can a title V source be subject to multiple GPs and/or a GP and a
standard “site-specific” Title V permit?
NA.

a. What percentage of your title V' sources have one or more GP permit?
%
NA.

Does the GP receive public notice?
NA.

a. How does the public or regulated community know what GP have been written?
(e.g., are the general permits posted on a website, available upon request, published
somewhere?)

NA.

b. How does the public know when a former Title V source is becoming a synthetic

minor under a GP?
NA.
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8. Is the 5 year permit expiration date based:
a. on the date the GP is issued?
NA.

b. on the date you issue the authorization for the source to operate under the GP?
NA.

Any additional comments on general permits
None.
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C. Monitoring

1.

How do you ensure that your operating permits contain adequate monitoring (i.e., the
monitoring required in 88 70.6(a)(3)) if monitoring is not specified in the underlying
standard or CAM?

The permit development process requires that every permit condition has associated
monitoring requirements. In some cases, monitoring requirements are met by the
records that are kept. For example, we require records of fuel sulfur content but do
not require a separate monitoring provision. We maintain a monitoring protocol
library to address standard scenarios for the most common source types that we
encounter. Permit writers will write custom conditions for non-standard scenarios.
The permit template is designed so that every condition has a requirement with
associated monitoring, recordkeeping and reporting.

a. Have you developed criteria or guidance regarding how monitoring is selected for
permits? If yes, please provide the guidance.
We maintain a library of monitoring protocols that contain monitoring conditions
for various types of equipment, e.g.; IC engines, turbines, boilers and
dehydrators. We also create decision trees for the monitoring protocols in either
a separate document or within the monitoring protocol document, based on
criteria such as size of emissions source, size of facility, if there are controls,
and/or the type of control. Most protocols also include some regulatory and/or
technical background information. These protocols are routinely revised, and
new protocols are added periodically. The following selected monitoring
protocols are attached:

A.8.c.1 Monitoring-IC Engines 26May2017

A.8.c.1a Monitoring-IC Engines Graph 6Mar2015

A.8.c.2 Monitoring-Heaters Boilers text 18Aug2017

A.8.c.2a Monitoring-Gas Fired Heaters Graph 52809

A.8.c.3 Flare Monitoring Protocol -Regulatory 12July2017

A.8.c.3a Monitoring-Flares-Regulatory-DecisionTree-20Janauary2017

A.8.c.4 Monitoring-Glycol Dehydrators Text-23May2011

A.8.c.4a Monitoring-Glycol Dehydrators Graph-22Sept2010

A.8.c.5 Monitoring-Fugitive_VOC-HAPS

A.8.c.5a Monitoring_Fugitive_VOC_HAP_DecisionTree

Do you provide training to your permit writers on monitoring? (e.g., periodic and/or
sufficiency monitoring; CAM; monitoring QA/QC procedures including for CEMS; test
methods; establishing parameter ranges)

We have weekly staff meetings, the Bureau sponsors a weekly training program that
frequently covers monitoring topics, including test methods, QA/QC procedures, etc.
We try to take advantage of Westar training opportunities where we send selected
staff, or all staff if the training is held in Santa Fe. All permitting staff attended the
WESTAR sponsored CAM training that was held in Santa Fe in April 2017.
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How often do you “add” monitoring not required by underlying requirements in a
specific permit? Have you seen any effects of the monitoring in your permits such as
better source compliance? Has NMED evaluated any Sierra Club vs. EPA decisions to
determine the potential impact on how NMED will insure that permits have adequate
monitoring?

e Monitoring is added to the vast majority of permit conditions. Permit conditions
addressing fuel sulfur for facilities firing units on pipeline quality natural gas
would be an example of a condition that would not require monitoring if the
provider guarantees the fuel sulfur content (based on their monitoring).

e The primary effect of monitoring has been to make permit conditions more
enforceable.

e The NMED has evaluated Sierra Club vs. EPA and Wild Earth Guardians decisions
(among others) that have resulted in changes to our monitoring requirements in
the past. We are constantly evaluating and improving our monitoring.

Are you incorporating CAM monitoring into your permits? What process is used by the
permit writers to determine if CAM is necessary?

Yes. Permit writers have been trained to evaluate processes that emit regulated
pollutants in excess of the major source threshold before controls to determine CAM
applicability.

In cases where there are no underlying requirements to a permit condition, and periodic
monitoring is required to demonstrate compliance with an applicable requirement in the
Title V permit, is the periodic monitoring practicably enforceable? Give examples and
explain.

Yes, we make every effort to supplement compliance demonstration of applicable
federal requirements that may lack sufficient compliance demonstration on a
frequent enough basis to, such as NSPS GG or MACT HH. We require periodic testing
for turbines subject to NSPS GG and the keeping fuel sulfur records. The main
purpose of the testing and fuel sulfur records is to show compliance with mass
emissions limits used as assumptions in the ambient impact analysis, but test results
must also show compliance with ppmv limits. We also require periodic, usually
annual, gas analyses and modeling (e.g. GRI GlyCalc, Hysis) to verify VOC permit
limits as well as the exemption from Subpart HH’s general standards that apply to
TEG Dehydrators.

Have you added federally enforceable conditions to permits that were Title V authorized
only, i.e., testing, monitoring, reporting, maintenance of records? If so, please provide
examples.

Yes. We have some facilities that were constructed and have not been modified as
defined at 20.2.72.200 NMAC, since before the NSR programs were promulgated. All
of those “grandfathered” facilities are subject to Title V permits that include
sufficient requirements, monitoring, records, and reports to demonstrate compliance
with all applicable requirements, including with state and federal ambient air quality
standards. A provision was added in 2006 to the TV permit regulation at
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20.2.70.201.D NMAC, that required any facility that did not have an NSR permit and
had not yet completed an ambient impact analysis through some permitting
pathway, to submit either an NSR application or a Title V permit application that
included an ambient impact analysis. See 20.2.70 NMAC, attachment C.6.

Please provide any additional comments on Monitoring.
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D. Public Participation and Affected State Review

Public Notification Process

1. Do you publish notices on proposed Title V permits in a newspaper of general
circulation? Name some typical ones.
Yes. The Farmington Daily Times, Silver City Daily Press, Gallup Independent, Artesia
Daily Press, Las Cruces Sun News, Carlsbad Current Argus, Hobbs Daily News Sun and
the Albuquerque Journal.

2. Do you use a state publication designed to give general public notice?
We post the public notice on our website at:
https://www.env.nm.gov/air-quality/public-notices-of-permitting-actions/

3. On average, how much does it cost to publish a public notice in the newspaper (or state
publication)?
On average, it cost $300.00 to publish a public notice per newspaper.

a. Does the cost vary for different newspapers? Are the costs dependent on the type of
the newspaper? Or the city?
Yes. The publication cost will vary based on city and area. In certain cities and
areas, the publication cost will be higher due to publication in Spanish and
English.

b. On an annual basis, what is the total cost burden for these notices and for how many
title V permits
For 2017, the cost of publishing public notices for Title V permits was $10,132.

4. How does NMED update the mailing list of people interested in Title V permits?
The information is added to the end of the TEMPO Letterbuilder public notice
template. It includes specific instructions regarding dissemination of this
information, which is usually based on the location of the facility, and the contact
information of the individuals that are to be notified. See attachment D.4.

a. How does a person get on the list?
Any interested party may request in writing, by telephone, or by electronic mail,
to be added to the mailing list in accordance with the requirements at
20.2.70.401.B NMAC.

b. Are elected public officials on this list?
No.

c. How many environmental organizations are on this list?
Four.
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d. Isthis list based on particular sources or areas?
In some cases. There is one environmental group, WildEarth Guardians, that has
requested notification for every Title V permitting action in the state. Other
groups or individuals, such as such as the Gila Resources Information Project,
Eight Northern Indian Pueblo Council and Concerned Citizens for Nuclear Safety
have requested notification if the permitting action is in a specific geographical
area.

e. What information do you send to people on the list?
An email with the public notice of the draft permit.

f.  Any other comments concerning this list?
None.

Aside from publications described above, do you use other means of public notification?
Please indicate your alternate means of public notification.

Public notices are posted on the NMED AQB website at:
https://www.env.nm.gov/air-quality/public-notices-of-permitting-actions/.

If we receive interest in an application we will post the public notice, application,
draft and proposed permits and final permits on this website:
https://www.env.nm.gov/air-quality/agb-p current permitting activites/.

Do you reach out to specific communities (e.g., environmental justice communities)
beyond the standard public notification processes?

Yes, as part of an individual permitting action when we know of special interest, such
as Camino Real landfill in the past. However, there has been no outreach of this type
associated with a permitting action since before 2013.

Do your public notices clearly state when the public comment period begins and ends?
The public notice states (in relevant part); “...Comments or hearing requests must be
received within 30 days after the public notice is published. ... .”

Do your public notices clearly state when the EPA review period begins?

Not if the public notice is issued with a separate draft permit. The EPA review period
usually commences after the end of the public comment period, so in most cases this
would not be possible. However, if the draft is issued as a concurrent
draft/proposed, the affected party letter does contain information regarding the
beginning of the 45-day proposed permit review period. For a separate draft and a
separate proposed permit, the affected party letter sent out with the submission of
the proposed permit to the EPA would contain this information. See Affected Parties
(XXXX), attachment D.8.

What is your opinion on the most effective avenues for public notice?
Both newspapers and the NMED website.
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10.

11.

12.

13.

14.

Do you provide notices in languages besides English? Please list.

We publish some public notices in Spanish depending upon the location of the
facility. In addition, all public notices have a paragraph in Spanish directing
interested parties to call the Air Quality Bureau to request additional information.
When that happens, the caller is connected with a Spanish speaker on staff.

Do you know of any state mandated legal barriers that would preclude NMED from
conducting public notice via e-notice (in lieu of newspaper notice) in the future?

No. The requirements at 20.2.70.401.B NMAC require publication in a newspaper of
general circulation in the area where the source is located or in a state publication
designed to give general public notice. It is our understanding that this provision
would allow for e-notice in the future.

Public Comments

Have you ever been asked by the public to extend a public comment period?

We do not recall such a specific request. However, we did receive comments after
the public comment period deadline for the Los Alamos National Laboratory (LANL)
title V renewal, P100-R2. Even though we were not required by regulation, we did
take the comments into consideration.

In addition, during the LANL minor modification, P-100-R2-M1, we did receive
comments from the San Felipe Pueblo. Even though they did not specifically request
an extension of the public comment period, they did request a meeting with the
NMED and LANL to discuss this permitting action. We did meet with them as
requested on November 2, 2016.

a. If yes, did you normally grant them?
Please see response above.

b. If not, what would be the reason(s)?
Not applicable.

Has the public ever suggested improvements to the contents of your public notice,
improvements to your public participation process, or other ways to notify them of draft
permits? Describe.

Yes. During the LANL minor modification referenced above, we did receive
comments from the San Felipe Pueblo regarding training on the air permitting
process. We have offered to provide such training, but nothing has been scheduled
as of this writing.

In addition, we did revise the affected party letter as a result of this feedback that
provides information regarding the beginning of the EPA 45-day review period.

Do you provide the public a copy of the Statement of Basis if they request it?
Yes.
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15.

16.

17.

18.

19.

20.

Since 2013, what % of your permits have received public comments?
We do not track this specific information, but we believe that it is very low.

a. Are these comments based on particular sources?
We have received comments regarding the Chaco Gas Plant and LANL.

b. Are there any specific areas that receive most of the public comments?
Sunland Park in southeastern New Mexico and Native American Pueblos within
50 miles of LANL who have been notified as affected programs.

c. Are these comments from an environmental organization?
Not since before 2013.

Has there ever been training conducted for the public on their ability to comment on
Title V permits and how they may go about doing this? Please comment if this has had
any impact on the quality of public comments.

No, but we have offered training to the Native American Pueblos. This training has
not been scheduled as of this writing. In addition, the NMED has accepted EPA
Region 6’s invitation to provide training at the EPA sponsored “NSR Tribal Training”
in the fall of 2018.

Have you noticed any trends in the type of comments you have received?

Please explain.

We have received comments from citizens in southeastern New Mexico regarding
visibility and health issues in the oil and gas exploration and production region, and
in northwestern New Mexico regarding visibility in the oil and gas exploration and
production region. Lastly, in northwestern New Mexico regarding loss of jobs due to
reduction in power industry and oil and gas.

What percentage of your permits change due to public comments?
In the few cases where we have received public comment, we make every effort to
make relevant changes to the permit, where it is within our authority to do so.

Have environmental justice communities been active in commenting on permits?
Not since before 2013.

Do you re-propose (and re-notice) the draft permit for public comment if there are any
changes made to permit as a result of EPA’s comments or public comments? If not,
please explain what type of changes will result in such an action to be re-noticed.

We rarely receive public comments on Title V permits and rarely re-notice and make
available revised draft Title V permits. If significant changes are made to proposed
permits based on comments, the permit would be re-proposed for an EPA 45-day
review. We are not aware of any instances since 2013 where a second draft was
issued for public comment.
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21. Have you proposed any Title V actions that have incorporated NSR conditions that were
either not public noticed or did not go through an official public comment period?
Explain these circumstances.

Simple NSR administrative revisions for correcting typos, changing ownership or for
like kind engine replacements do not require public notice for the NSR revision.
These revisions would be incorporated into a Title V permit at the next permitting
action.

EPA 45-Day Review

EPA has an agreement with NMED that for some minor Title V actions, its 45-day review
can be concurrent at the same time as the 30-day public review starts or when EPA receives
the proposed permit and statement of basis, whichever is later. The State has additionally
indicated that comments received from EPA after the end of the 45-day review period, in the
scope of negotiating changes to the permit, will be accepted and considered the same as
during the official review period. In accordance with Title V requirements and the approved
NMED program, the 60-day public petition period following the conclusion of the 45-day
EPA review period. Please note, that in a case where NMED has responded to public
comment and made associated changes to the permit, EPA would have another 45-day
review period and opportunity to object after which the 60-day public petition period would
take place.

23. Do you have any mechanism to notify the public NMED received comments when the
EPA 45-day review period ends? Please explain.
We do not have a regulatory provision that would require this. If we receive
comments, this will be documented in the SoB. We revised our affected party letter
to add information regarding the beginning of the EPA 45-day review period. See
attachment D.8.

24, Do you have any issues on the EPA 45-day review period as stated above?
Although the mechanism for a concurrent review exists, it is our preferred path to
conduct a separate 30 day public comment period followed by a 45 day EPA review
period. However, we do not have any issues with the process as stated above.

25.  What percentage of permits have required EPA to restart the 45-day period?
We do not track this information, but we believe that it is two or three per year.

Permittee Comments

26. Do you work with the permittees prior to public notice? How?
Yes. Permit writers have the choice of providing draft versions of the permit and
statement of basis to the permittee and consultant for review and comment before
the 30-Day Draft permit review. The decision to do this or not is the permit writers
preference for managing the permit workload, if there is sufficient time to allow
review by the permittee before public notice, and if the permit writer has time to
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217.

28.

29.

manage additional draft permit reviews. Permit writers will typically provide draft
versions of the permit for review by the permittee when they process the draft and
proposed permits as a concurrent review to avoid having to restart a proposed
permit review period based on significant comments from the permittee.

a. Do permittees provide comments/corrections on the permit during the public
comment period? Are there any trends in the type of comments?
Yes, but there are no specific trends that we can discern.

b. How do these types of comments or other permittee requests, such as changes to
underlying NSR permits, affect your ability to issue a timely permit?
As discussed previously, since all permit decisions will be made by the regulatory
deadline, changes to underlying NSR permits have no impact on our ability to
issue a timely permit. However, this along with permittee comments and/or
requests do have an impact on the complexity of a given permitting action and
our ability to issue the permit early.

Public Hearings

Please provide a list of public hearings conducted since 2013.

There has been one public hearing since 2013. The Los Alamos National Laboratory
(LANL) title V renewal, P100-R2, issued on 2-27-15, was appealed to the New Mexico
Environmental Improvement Board (EIB) by Concerned Citizens for Nuclear Safety,
Dr. Maureen Merritt and Tewa Women United. The hearing was held on 12-17-15.
The appeal was denied in a decision on 2-9-16. See attachment D.27.

What typically triggers a public hearing on a title V permit?

In accordance with the requirements at 20.2.70.401.A NMAC, the Department must
hold a hearing in the event of “Significant Public Interest” and may hold a hearing for
other reasons. The decision to have a hearing is made by the Department Secretary.

Availability of Public Information

Do you charge the public for copies of permit-related documents? What is the cost?

It is extremely rare today since so much information is available on the website and
otherwise in electronic format. In most instances, the public will be directed to the
website or to a file management device so that the documents can be downloaded at
no charge. In rare instances, an invoice will be generated for a public information
request that results in a significant burden with respect to staff time. In most
instances, this would involve a request by a Legal Firm. In this case, the party will be
billed at the hourly rate of the staff person conducting the research. However, this is
unlikely for routine requests for permit related documents.

a. Are there exceptions to this cost (e.g., the draft permit requested during the public
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30.

comment period, or for non-profit organizations)?

Most requests can be fulfilled electronically, either by having the party go
directly to our website and downloading the documents, or by emailing the
documents. There is no official policy regarding exemptions to invoicing for
requests that result in a significant burden with respect to staff time. In the rare
event that such a situation does occur, it would be treated on a case by case
basis.

b. Do your Title V permit fees cover this cost? If not, why?
Yes.

What is your process for the public to obtain permit-related information (such as permit
applications, draft permits, deviation reports, 6-month monitoring reports, compliance
certifications, statement of basis) especially during the public comment period?

During the public comment period, the public has access to the public notice. If we
receive any interest in the permitting action, the application, the draft permit and
the SoB will be posted to the AQB Website, Permit Applications with Public Interest,
Public Meeting, or Public Hearing page at: https://www.env.nm.gov/air-
quality/permit-applications-with-public-interest-public-meeting-or-public-hearing/.
These documents can be downloaded from the website, or interested individuals can
come to the Air Quality Bureau office in Santa Fe or one of the NMED field offices to
request copies of these documents.

Requests for public records, such as deviations or other public documents that are
requested outside of the permit application review process, must be preceded by a
request to the NMED Office of Public Information.

a. Are any of the documents available locally (e.g., public libraries, field offices)
during the public comment period? Explain.
Yes, the permit application, SoB and draft permit are available at the NMED field
office closest to the facility via the TEMPO database. If requested by citizens, we
will also make the documents available at other locations in the community such
as libraries or community centers.

b. Have you received comments on the availability (or non-availability) of such
information from the public?
No. We are not aware of any citizens having issue with obtaining public records
or information during the application review. If there is an issue, we make every
effort to provide the information in a format that an interested citizen would
need.

c. Who is responsible for ensuring that this information is actually available in the
local offices/libraries? Please explain the verification process.
Each permit writer is responsible for putting the permit documents into the
TEMPO database. These documents are then available to the field office and
copies can be made for the public, if required.
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31.

32.

33.

How long does it typically take to respond to requests for information for permits in the
public comment period?

We can usually respond very quickly, in a day or two. For documents that are not
specifically related to the permitting action, such as deviation reports or semi-annual
reports, we are required by NMED policy to respond to public information requests
within 15 days or notify the requestor that more time is required.

Have you ever extended your public comment period, as a result of information
requests?

No.

Where is this information stored?
NA.

Do information requests, either during or outside of the public comment period,
affect your ability to issue timely permits?
No, all permits are issued by the regulatory deadline.

Have you ever extended the public comment period because of a request or a public
hearing?

No, there is no provision for this in the regulation. However, as discussed
previously, we have considered comments received after the public comment
deadline.

What information is available from your website?

a.

C.

Is there regulatory and permit guidance information available online for the public?
Yes, there is quite a bit of permitting information available on the AQB website
including both regulatory and permitting guidance at:
https://www.env.nm.gov/air-quality/.

Please confirm that draft permits and final permits following signature are posted on
NMED’s website.

Draft permits are not posted to the website on a routine basis, but final permits
following signature are posted on NMED’s website. Standard procedure requires
that the draft permit and the SoB will be posted if there is public interest
expressed in the permitting action.

What additional supporting documentation for pending permit actions is made
available on NMED’s website?

For permits with public interest, the application, the permit draft and the SoB
will be posted to the website. There is also a spreadsheet of current Title V
permitting actions at: https://www.env.nm.gov/air-quality/agb-

p_current permitting activites/.
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34.

35.

36.

37.

d. How often is the website updated? Is there information on how the public can be
involved?
The list of currently active applications is updated weekly, and the public notice
information is updated whenever a new public notice is posted. Permit
documents are posted when there is public interest, and after the final permit is
issued. In addition, the NMED maintains a list serve that is available to members
of the public. Information about specific topics are disseminated to the public on
a routine basis.
Information about how the public can get involved is provided in the public
notice. In addition, any member of the public can register for the list serve
discussed above by clicking on the “Subscribe to Email Alerts” button on the AQB
website at: https://www.env.nm.gov/air-quality/.

e. Have you considered or are you working on developing a web access system to
expand the types of permit related documents made available for the public? If so,
please explain.

Permit related documents have been available on the AQB website for quite
some time (since before 2013). We are always evaluating and implementing
improvements in the information that is available to the public. See discussion
in item 33.d above and item 35 below.

Have any other ideas for improved public notification, process, and/or access to
information been considered? If yes, please describe.
Yes. The information made available on the website has been continually expanded.

Do you have any resources available to the public on public participation (e.g., booklets,

pamphlets, webpages)?

The AQB website contains quite a bit of information that is available to members of

the public, including but not limited to the following:

e Public Participation on Rule Development

e Permitting FAQs

e Applications with Public Interest

e Current Title V Applications

e Permit Issuance Deadlines

e RMS Tool (GIS tool listing all Title V sources in New Mexico with associated
permit related documents)

Do you provide training to citizens on public participation or on Title VV?
Not in a formal manner. Staff is always available to answer questions from the
general public. Customer service is a very high priority at the NMED.

Do you have staff dedicated to public participation, relations, or a liaison?
Yes.

a. Where are they in the organization?
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38.

39.

40.

41.

42.

The Office of the Secretary of the NMED.

b. What is their primary function?
The Communications Director is the primary point of contact with the public.

Affected State Review, Review by Federal Land Managers (FLM) and Indian Tribes

How do you notify affected States or Tribal Nation governments of draft permits?
Please provide recent examples of permits and letters that were sent to the affected
States.

By certified letter, by email, or both. An example letter is attached, see attachment
D.8.

How do you determine when to notify the FLM office for Class | areas? Do you have a
guidance document for the permit engineer and the public participation group at
NMED?

This is done in the construction permit process. FLM/Class 1 Areas are not defined as
affected programs for Title V. Affected programs are defined at 20.2.70.7.B NMAC
as, “...all states, local air pollution control programs, and Indian tribes and pueblos,
that are within 50 miles of the source.”

What percentage of your permits get comments from affected States and FLMs?
None since 2013.

Are there any patterns to the type of draft permits that get affected State/FLM
comments? Are there common themes in these comments?

We have received comments from the San Felipe Pueblo, an affected program
(Indian Tribe), on the LANL minor modification, P100-R2-M1. Comments were
related to sacred sites and cultural value.

Does NMED review and comment on the adjacent States’ Title V permits? Please
provide a recent example when NMED felt it was necessary.
NMED has not commented on any adjacent States’ Title V permits since before 2013.

Please provide any additional comments on Public Participation and Affected State Review.
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E. Permit Issuance / Revision / Renewal

Permit Issuance

1. What has been your average time in the past two years for processing Title V permits
from an administratively complete application to permit issuance?
For new Title V permits and renewals, 16 months, all issued within the regulatory
deadlines.

a. Are there any types of permits that take a much longer time? Why?

Permits for facilities that are complex, such as Gas Processing Plants and
Petroleum Refineries.

Permit Revisions

2. Do you follow your regulations on how to process permit modifications based on a list
or description of what changes can qualify for:
We do not maintain a list but we do follow our regulation. The decisions as to
permitting actions that qualify for minor or significant modifications are made on a
case by case basis by reviewing the regulatory requirements at 20.2.70.404 NMAC.
See 20.2.70 NMAC, attachment C.6.

a. How many administrative amendments are processed in a year and what types?
The number of admins processed year by year since 2013 are as follows: 2013 —
15,2014 -39, 2015 - 12, 2016 — 13, 2017 - 5. We do not track the type, but most
are related to correcting typographical errors and changes in ownership.

b. 8502(b)(10) changes? (See §70.4(b)(12))
We do not track these but we believe that it is approximately 3 or 4 per year.

c. Significant and/or minor permit modification? (See §70.7(e))
The number of significant and minor modifications processed year by year since
2013 are as follows: 2013 - 13, 2014 - 3, 2015 -7, 2016 - 12, 2017 - 11.

d. Group processing of minor modifications? If so, what percentage?
Not applicable. There is no group processing of minor modifications by the
NMED.

3. For those permits that have been issued, and where the permitted facility has undergone
a change, how many Title V permits have you processed per year?
We are not sure if this question pertains to the total number of modifications
(Admin, Minor and Major) processed per year, or if this question pertains to physical
changes and or changes in the method of operation. The reason this is pertinent is
because any physical changes or changes in the method of operation at a facility
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would not qualify as an administrative amendment. For this reason, will provide the
totals both with and without administrative amendments:

Year | Admins | Minor Mods | Sig Mods | Total w/Admins | Total w/o Admins
2013 15 2 11 28 13

2014 39 1 2 42 3

2015 12 1 6 19 7

2016 13 3 9 25 12

2017 5 2 9 16 11

a. What percentage of changes at the facilities is processed as:

Significant?
Year % W/Admins % W/0O Admins
2013 39.3 84.6
2014 4.8 66.7
2015 31.6 85.7
2016 36.0 75.0
2017 56.3 81.8
Minor?
Year % W/Admins % W/O Admins
2013 7.1 15.4
2014 2.4 33.3
2015 5.3 14.3
2016 12.0 25.0
2017 12.5 18.2

Administrative?

Year % W/Admins % W/0O Admins
2013 53.6 NA
2014 92.9 NA
2015 63.2 NA
2016 52.0 NA
2017 31.3 NA

b. Does NMED have guidance on what can be considered an off permit change? How

many (or what percentages) were off-permit?

We do not have any written guidance, but it is defined at 20.2.70.302.1. NMAC. We
are not aware of any off-permit changes since 2013. See 20.2.70 NMAC, attachment

C.6.

c. What kind of CAA 502(b)(10) changes have been processed by NMED?
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A common example is for a facility that will conduct required maintenance on an
emergency flare while the facility is otherwise still in operation. The facility may
bring in a temporary emergency flare while the work on the permitted flare is
being completed. Since the temporary flare will be on-site for a specified short
duration, such as 2-4 weeks, the CAA 502(b)(10) provision is used in cases such as
these.

The procedure that we follow is to respond to the request in writing. The request
will include information such as the number of hours a unit will operate, the type
of unit used, what federal emissions standards, if any, apply. Itis then attached
to and becomes part of the permit and is federally enforceable. This prevents the
addition of units not subject to the minor NSR permit program from exceeding
applicability thresholds that would trigger an NSR permitting action. If we
determine that this will be a regular occurrence, such as a 5 year turnaround at a
refinery, we will require the permittee to come in and permit the activity.

d. How many days, on average, does it take to process (from application receipt to final
permit?

Year Admins | Minor Mods | Sig Mods
2013 | 16 118 316
2014 | 17 105 314
2015 | 22 119 406
2016 | 26 143 359
2017 |13 130 419

Have you taken longer than the Part 70 timeframes of 18 months for significant
revisions, 90 days for minor permit revisions and 60 days for administrative? Explain.
Yes. All permitting actions since 2013 have been issued by the timeframes
referenced above, with two exceptions. There was one permit renewal in 2015 that
was issued after the 18 month timeframe due to a processing step error, and one
minor modification that was issued after the 90 day timeframe.

The processing step error was made by a new non-Title V permit writer who was
assigned the permit during a period of heavy workload for the Title V staff.

The minor modification was for the Los Alamos National Laboratory (LANL), and the
NMED received comments from the San Felipe Pueblo (an affected program). As a
result, the San Felipe Pueblo requested a meeting with the NMED and LANL. In
addition, some revisions were made to the permit as a result of the comments and
the meeting, which resulted in an additional EPA 45-day review. In accordance with
the requirements at 20.2.70.404.B(7) NMAC, the permit was issued no later than 15
days after the end of the Administrator's 45-day review period, thus it still met the
regulatory timeframe.

What have you done to streamline the issuance of revisions?
We permit changes through a construction (NSR) permit first, so that there are
federally and practically enforceable conditions. In most cases, this will result in a
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10.

relatively streamlined issuance of a significant revision. Permitting revisions quickly
is a priority. Since most revisions are issued before the regulatory deadline, there
does not appear to be any urgent reason to consider additional streamlining.

What process do you use to track permit revision applications moving through your
system?

Permit writers update the status of all permit actions in our TEMPO database. This
allows permit writers and management to track the status at any time. In addition, a
printed copy of the weekly status report is delivered to all permitting managers.
Permit writers have several options for creating and tracking internal, soft deadlines
of their application review process, and each develops a system that works best for
them. See an example status report for the week of 01.22.18, attachment E.6.

Have you developed guidance to assist permit writers and sources in evaluating whether
a proposed revision qualifies as an administrative amendment, significant or minor
revision, or requires that the permit be reopened? If so, provide a copy.

No, the regulations are clear and these evaluations are made on a case by case basis
by reviewing the requirements at 20.2.70.404 NMAC. In addition, these evaluations
are reviewed and approved by management. See 20.2.70 NMAC, attachment C.6.

Do you require applications for minor permit modifications to contain a certification by
a responsible official, consistent with 70.5(d), that the proposed modification meets the
criteria for use of minor permit modification procedures, and a request that such
procedures be used?

Yes, applications for minor modifications must be certified in accordance with the
requirements at 20.2.70.404.B(3)(c) NMAC.

When public noticing proposed permit revisions, how do you identify which portions of
the permit are being revised? (e.g., narrative description of change, highlighting,
different fonts).

The public notice contains a narrative description of the changes that are being
made. See Public Notice for Milagro Treating Plant significant modification,
attachment E.10.

When public noticing proposed permit revisions, how do you clarify that only the
proposed permit revisions are open to comment? Please provide an example.

We do not limit comments to only the proposed modification. The text from the
public notice template is reproduced in relevant part as follows; “...Interested
persons may obtain the draft operating permit, submit written comments, or request
a public hearing ... . Written requests for public hearing must state the nature of the
issues proposed to be raised in the hearing. Comments must be based on the
requirements of the applicable state and federal air quality regulations and the Clean
Air Act.” See attachment E.10.
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11.

12.

13.

14.

15.

Permit Renewal or Reopening

How many permit renewals have you processed?
Since 2013 the number of permit renewals per year are as follows; 2013 - 18, 2014 —
16, 2015 — 38, 2016 — 24, 2017 - 20.

What is your plan to issue permit renewals in a timely fashion? (Within 18 months.)
All permit renewals, with one exception in 2015, have been issued within the 18
month timeframe since 2013. These are all tracked closely, and management and
staff are aware that issuing permits by the regulatory deadlines is a high priority.

Do you have a different application form for a permit renewal compared to a standard
title V application form? (e.g., are your application renewal forms different than forms
for initial permits?)

No, the Permitting Section uses one Universal Application form for all permitting
actions, however, there are Title V specific sections and/or questions.

a. If yes, what are the differences? Are 1st time requirements (like CAM, off permit
changes, etc.) in a renewal application being included in the renewal?
Our universal application form includes sections that apply to specific types of
permitting actions. For example, UA-3, Section 19, applies to Title V applications
only and includes questions about CAM. See UA-3, page 32, attachment A.8.b.

b. If no, please explain how the application differentiates between other actions,
including initials, and a renewal.
The first page of UA-1 of the application has check boxes that the applicant is
required to check for the appropriate permitting action. The options for Title V
actions are; New, Renewal, Minor Mod, Significant Mod and Acid Rain (new and
renewal). See UA-1, page 1, attachment E.13.b.

Is issuance of renewal permits typically “easier” than the original permits? Explain.
Not necessarily. The NSR permit review is typically more challenging than TV
renewals. Title V renewal application can be simple, especially if an NSR permit was
recently issued with current template and monitoring protocols. However, updates
of any changes to templates or monitoring protocols to Title V permits can be
significant if the last permit issued was the last renewal. We complete a re-review of
regulatory requirements to ensure accuracy, and consider if the permit should
include any additional requirements, monitoring, or recordkeeping to ensure
compliance with all applicable requirements. Permits with unique language must
also be carefully reviewed to ensure that standard language in the monitoring
protocols and template do not conflict. In addition, it is common that multiple NSR
actions since the last renewal or modification will be incorporated into a renewal,
which can take more time.

How are you implementing the permit renewal process (i.e., guidance, checklist for
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16.

17.

18.

permit applicants)?

There is no guidance specific to renewals. The process for new Title V actions and
renewals is similar for both applicants and permit writers. See TV Permit Processing
Steps, attachment A.5.1.

What % of renewal applications have you found to be untimely and late? What action
have you taken on these permittees?

There have been two renewal applications that were submitted late since 2013.
Ironically, both applications were associated with the same company, which in both
instances was undergoing upheaval (staff turnover in one case, pending sale of the
company in the other case). These were reported to the Compliance & Enforcement
Section. In addition, the permits were issued before the expiration date of the
existing permits that were current at that time, with no loss of permit shield.

How many complete applications for renewals do you presently have in-house ready to
process?

As of January 24, 2018, there are 36 renewal applications in-house.

Have you ever determined that an issued permit must be revised during the renewal
process, to assure compliance with the applicable requirements?

Yes, this is a routine part of the Title V permit review process.

Please provide any additional comments on Permit Issuance / Revision / Renewal.

Page 31 of 59



F. Compliance with Respect to Permit Terms and Conditions

1. Deviation reporting:

a.

Which deviations do you require be reported prior to the semi-annual monitoring
report? Describe.
Excess Emissions in accordance with the requirements at 20.2.7 NMAC.

Do you require that some deviations be reported by telephone?
No.

If yes, do you require a follow-up written report? If yes, within what timeframe?
Not applicable, see response above.

Do you require that all deviation reports be certified by a responsible official? (If no,
describe which deviation reports are not certified).
Yes.

i. Do you require all certifications at the time of submittal?
Yes.

ii. If not, do you allow the responsible official to “back certify” deviation reports?
If you allow the responsible official to “back certify” deviation reports, what
timeframe do you allow for the follow-up certifications (e.g., within 30 days; at
the time of the semi-annual deviation reporting)?

Not applicable, see response above.

2. How does your program define deviation?
An inconsistency with any permit term or condition.

a.

Do you require only violations of permit terms such as BACT limits to be reported
as deviations?

No, all permit conditions including permit conditions/regulations incorporated by
reference.

Do you require SSM to be reported as a deviation when the permit limits are
exceeded?

Yes, they must be reported in the Semi-Annual and ACC. They must also be
submitted initially in accordance with 20.2.7 NMAC.

Which of the following do you require to be reported as a deviation (Check all that
apply):

YX N O I. Excess emissions excused due to emergencies (pursuant to

70.6(9))
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YX N O ii. Excess emissions excused due to SIP provisions (cite the
specific state rule)

YL N ii. Excess emissions allowed under NSPS or MACT SSM
provisions

YU N iv. Excursions from specified parameter ranges where such
excursions are not a monitoring violation (as defined in
CAM)

YX N O V. Excursions from specified parameter ranges where such

excursions are credible evidence of an emission violation

YX N O Vi, Failure to collect data/conduct monitoring where such
failure is “excused”:

YU N a. During scheduled routine maintenance or
calibration checks

YO N b. Where less than 100% data collection is allowed
by the permit

YX N O C. Due to an emergency
YL N vii.  Other? Please describe.

Do your deviation reports include:

YX N O a. The probable cause of the deviation?

YX N O b. Any corrective actions taken?

Y N UJ C. The magnitude and duration of the deviation?

YX N O 4. Do you define “prompt” reporting of deviations as more

frequent than semi- annual?

YX N

L]
o

Do you require a written report for deviations?

L]
o

Y X N Do you require that a responsible official certify all

deviation reports?
What is your procedure for reviewing and following up on:

a. Deviation reports?
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Excess Emissions — referred to enforcement. The excess emissions are totaled by
facility every 4 months, evaluated and NOVs issued.

b. Semi-annual monitoring reports?
Procedure is to review on receipt, and refer any identified deviations to
Enforcement.

c. Annual compliance certifications?

Procedure is to review ACCs immediately subsequent to the second Semi-Annual
report review comprising the reporting period of the ACC.

What percentage of the following reports do you review prior to permit issuance?
We do not specifically track this, however permitting does request compliance status

of a facility upon receipt of a Title V permit application. Compliance status would be
based in large part on the results of the reviews of the reports listed below.

a. Deviation reports

b. Semi-annual monitoring reports
c. Annual compliance certification
Compliance certifications:

Y N UJ a. Is the certification form consistent with your rules?

YX N O b. Is compliance based on whether compliance is continuous
or intermittent or whether the compliance monitoring
method is continuous or intermittent?

YX N[O C. Do you require sources to use the form? What percentage
does?

YX N O d. Does the form account for the use of credible evidence?

Y N UJ e. Does the form require the source to specify the monitoring

method used to determine compliance where there are
options for monitoring, including which method was used
where more than one method exists?

10. Excess emissions provisions:

Y N [ a. Does your program include an emergency defense
provision as provided in 70.6(g)? If yes, does it:
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11.

12.

13.

YX N O I. Provide relief from penalties?
YL N ii. Provide injunctive relief?
YL N ii. Excuse noncompliance?
YX N O b Does your program include a SIP excess emissions
provision? If no, go to 6.c. If yes does it:
Y N UJ I. Provide relief from penalties?
YL N ii. Provide injunctive relief?
YL N ii. Excuse noncompliance?
C. Do you require the source to obtain a written concurrence
from the PA before the source can qualify for:
YL N . the emergency defense provision?
YL N ii. the SIP excess emissions provision?
YOI N iii. NSPS/NESHAP SSM excess emissions

provisions?

Resources & Internal Management Support

Are there any competing resource/workload priorities for your “title VV staff?

Yes, permit writers in the Major Source Section process both NSR and Title V permits
for facilities to which they have been assigned. The detail of our review has
expanded significantly with the promulgation of many new regulations.

How is your senior management kept up to date on permit issuance?
Monthly reports of permit issuance statistics are generated and disseminated to
senior management. See TV Monthly_FY17-8, attachment F.12.

Do you have any automatic computer programs in place as part of the permitting
process, e.g., TEMPO? If so, has this system improved the accuracy of the permits? Is
there a process for this system to be updated and checked for accuracy on a periodic
basis?

e TEMPO really does not automate permit processing. It is simply a storage
location for the final version of the Word document that was used to generate
the permit. It does help with the SoB/DBS by auto populating some facility
specific data. In addition, it helps with the routine letters that are generated as
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14.

15.

16.

part of the permitting process such as completion and affected party letters.

e TEMPO, because of its limitations, has not had much of an impact on the accuracy
of permits.

e The emissions data in TEMPO is checked for accuracy on a periodic basis. There is
not a regular schedule but it is done several times per year.

Do you have dedicated staff for the automated computer programs? Do you plan on any

more automation of your permit programs? Please explain.

e There is one data steward dedicated to entering emissions data into TEMPO.

e We would like to develop an application that would automate more features of
the permitting process, but this is only in the general discussion phase.

Does NMED currently allow for the electronic submission of permit applications? If so,
please provide information regarding the requirements for electronic submission and
what documents still require hardcopy submittal.

No.

What is your process for addressing issues and problems related to permit writing?

We have weekly staff meetings to discuss pertinent issues. Input from applicants, the
public, and the Compliance & Enforcement is often helpful. Permitting Section staff
are constantly reviewing and improving the templates and monitoring protocols. In
addition, as mentioned previously we also have internal and external training for
permitting staff. Permit managers work with their permit writers to provide
guidance and resources on any permitting action for which the permit writer requires
assistance. We also have several experts in the permit and other sections of NMED-
AQB that are always available

Please provide any additional comments on Compliance with Respect to Permit Terms
and Conditions.
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G. Title V Benefits

1. Compared to the period when you first started implementing the title VV program, does
the Title V staff generally have a better understanding of:

YX N O a. NSPS requirements?

Y N UJ b. The stationary source requirements in the SIP?

Y N UJ C. The minor NSR program?

YX N O d. The major NSR/PSD program?

Y N [ e. How to design monitoring terms to assure
compliance?

YX N O f. How to write enforceable permit terms?

Y N [ g. Sources’ operations (e.g., better technical

understanding of source operations; more
complete information about emission units and/or
control devices; etc.)?

Y N UJ h. Your stationary source emissions inventory?
Y N [ I. Applicability and more enforceable (clearer)
permits?
2. Has your title V universe changed since you first implemented the title VV program?

Please explain.

Yes, but it always seems to be in the range of 140 to 150 sources as new sources
apply for Title V permits and other sources close their facilities or permit their
facilities as synthetic minor sources.

3. In issuing the title V' permits:

Y N [ a. Have you noted inconsistencies in how sources
had previously been regulated (e.g., different
emission limits or frequency of testing for similar
units)? If yes, describe.

Yes. However, since the advent of
standardization, these inconsistencies have been
minimized.
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YX N O b. Have you taken (or are you taking) steps to assure

better regulatory consistency within source
categories and/or between sources? If yes,
describe.

Yes. Standardization of the various templates
has reduced inconsistency. Templates are
improved and revised on an ongoing basis.

Based on your experience, estimate the frequency with which potential compliance
problems were identified through the permit issuance process. You may either state the
number of permits, or as a percentage of permits, or relative terms as often, never,
sometimes or frequently.

This is not specifically tracked, but prior experience indicates the following:

a.

prior to submitting an application
Sometimes.

prior to issuing a draft permit
Sometimes.

after issuing a final permit
Never.

Based on your experience with sources addressing compliance problems identified
through the Title V permitting process, estimate the general rate of compliance with the
following requirements prior to implementing title V:

This is not specifically tracked, but prior experience indicates the following:

a.

NSPS requirements (including failure to identify an NSPS as applicable)
Non-compliance with these requirements was more common prior to
implementing Title V, since any new NSPS regulations that were promulgated
after the issuance of a construction permit were not reflected in the permit. In
addition, the construction permit program was not designed to address all
applicable requirements, so this was not a priority. This has changed with the
implementation of the Title V program.

SIP requirements

Non-compliance with these requirements was a bit more common, perhaps not
as common as with NSPS requirements. SIP requirements were generally
addressed a bit better in construction permits. However, some state only SIP
rules were not addressed in the construction permits in a comprehensive
manner, so some requirements were missed. This has improved since that time.

Minor NSR requirements (including the requirement to obtain a permit)
Non-compliance with these requirements was less common since most sources in
New Mexico have been cognizant of the requirements to obtain a minor NSR
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permit.

d. Major NSR/PSD requirements (including the requirement to obtain a permit)
Non-compliance with these requirements was rare because we have very few
sources that trigger Major NSR/PSD requirements. In addition, sources and
NMED staff have always been very cognizant of the requirements that would
trigger Major NSR/PSD permitting.

What changes in compliance behavior on the part of sources have you seen in response

to title V? (Check all that apply.)

YX N O

YX N O

YX N O

YX N O

YX N O

YX N O

YUONO

a.

g.

increased use of self-audits?

increased use of environmental management
systems?

increased staff devoted to environmental
management?

increased resources devoted to environmental
control systems (e.g., maintenance of control
equipment; installation of improved control
devices; etc.)?

increased resources devoted to compliance
monitoring?

better awareness of compliance obligations?

other? Describe.

Have you noted a reduction in emissions due to the title VV program?

YX N O

YO NO

a.

Did that lead to a change in the total fees collected
either due to sources getting out of title V or
improving their compliance?

Did that lead to a change in the fee rate
(dollars/ton rate)?

NA. We have changed our Title V fee, but not for
this reason.

Has title V resulted in improved implementation of your air program in any of the

following areas:
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YL N

X

YX N

O

YL N

X

YX N

O

YX N O

YX N O

YX N O

YL N

X

YL N

X

YL N

O O

Y X N

YX N O

YX N O

10.

a. netting actions?

b. emission inventories?

C. past records management (e.g., lost permits)?

d. enforceability of PTE limits (e.g., consistent with

guidance on enforceability of PTE limits such as
the June 13, 1989 guidance)?

e. identifying source categories or types of emission
units with pervasive or persistent compliance
problems; etc.?

f. clarity and enforceability of NSR permit terms?

g. better documentation of the basis for applicable
requirements (e.g., emission limit in NSR permit
taken to avoid PSD; throughput limit taken to stay
under MACT threshold)?

h. emissions trading programs?
. emission caps?
J. other? (describe)

If yes to any of the above, would you care to share how
this improvement came about? (e.g., increased training;
outreach; targeted enforcement)

The Title V requirement for monitoring, recordkeeping
and reporting sufficient for a reasonable assurance of
continuous compliance has resulted in better and more
enforceable permit conditions over time. In addition,
the requirement for a Statement of Basis (SoB) has
resulted in better documentation. These requirements
have been incorporated into the construction permit
program.

Has title V changed the way you conduct business?

a. Are there aspects of the title VV program that you have
extended to other program areas (e.g., require
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Y X

Y U

Y X

Y X

Y O

Y X

Y X

Y X

Y X

Y X

11.

f.

certification of accuracy and completeness for pre-
construction permit applications and reports; increased
records retention; inspection entry requirement
language in NSR permits). If yes, describe.

As described above, many aspects of the Title V
program have been incorporated into the
construction permit program, such as certification of
accuracy and completeness for pre-construction
permit applications, better and more enforceable
permit conditions and the requirement for a SoB.

Have you made changes in how NSR permits are
written and documented as a result of lessons learned
in title V (e.g., permit terms more clearly written; use
of a statement of basis to document decision making)?
If yes, describe.

See response to item 10.a above.

Do you work more closely with the sources? If yes,
describe.

Do you devote more resources to public involvement?
If yes, describe.

Over time we have made more permit specific
information available on our website and we
disseminate information to the public via a list serve
email service.

Do you use information from title V to target
inspections and/or enforcement?

Other ways? If yes, describe.

Has the title V fee money been helpful in running the
program? Have you been able to provide:

a.

better training?

more resources for your staff such as CFRs and
computers?

better funding for travel to sources?

stable funding despite fluctuations in funding for other
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state programs?

YL N e. incentives to hire and retain good staff?

YL N f. are there other benefits of the fee program? Describe.
YL N 12. Have you received positive feedback from citizens?

YL N 13. Has industry expressed a benefit of title V? If so,

describe.

Please provide any additional comments on title VV Benefits.
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H. Title I / Title V Interface

1. Do you cross-train the title VV permit engineers on the NSR (Title I) program
requirements? If so, please elaborate.
Yes. Major Source permit writers process both NSR and Title V permit actions for the
facilities to which they have been assigned.

2. How do your title V permit engineers evaluate the NSR conditions for sufficiency that
are being incorporated directly into title V actions during the permit development
process?

All permit conditions are evaluated for relevance as well as for sufficient monitoring,
recordkeeping and reporting. If an initial compliance test requirement has been
fulfilled, it will not be incorporated into the Title V permit. Conditions in the NSR
that may have been based on an older version of a monitoring protocol will be
updated to the current version.

3. What % of title V permitting actions incorporate NSR actions.
Almost all of them. We still have perhaps a half dozen NSR Grandfathered facilities
that do not have a NSR permit.

4. Do you incorporate partial NSR permit actions in title V' permits (not all applicable
conditions from the NSR permit that would be subject to operating conditions)? Please
provide an example and explain the reason for partial incorporation.

Yes. If the facility has a NSR permit, then all conditions from that permit that are
applicable are brought forward into the TV permit. There have been a few NSR
permits where not all of the activities that were authorized were completed. In
these cases, we have only incorporated the portions of the NSR permit that reflected
the portion of the facility that was in operation. See SoB for permit number P261,
attachment H.4.

5. How are NSR conditions being incorporated into title V permits?
The condition is either brought forward verbatim, or in some cases, it would be
modified based on the requirements in our TV monitoring protocols or some other
need.

a. For NSR actions determined to not require an air quality analysis, does the
Statement of Basis discuss the basis for this determination?
Yes, this would be discussed in Section 11.0, Modeling.

b. For NSR actions requiring an air quality analysis, does the Statement of Basis
include a summary of the analysis completed along with NMED’s evaluation of the
analysis?

The modeling history is summarized in Section 11.0, Modeling. The NMED-AQB
modelers write a separate report which is included in the administrative record.
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c. Has NMED received comments from the public on any title VV permit actions related
to the adequacy of an air quality analysis conducted for the associated NSR action or
related to the absence of an air quality analysis?

Yes. We did receive comments from the Southern Ute Indian Tribe dated
February 9, 2015, on the Chaco renewal, permit number P116-R2. They
commented that modeling for an NSR action in October 2010 failed to
demonstrate compliance with the one hour NAAQS for NO2. Although their
comment was correct, they did not realize that this required the source to comply
with the minor NSR nonattainment provisions at 20.2.72.216 NMAC. These
provisions require at least a 20% net air quality benefit. The source was able to
demonstrate a net air quality benefit of 49%, thus the permit was issued. See
AQB to S Ute Tribe, attachment H.5.c.

What % of title VV permits have incorporated NSR conditions with RMRR exempted
actions?

We rarely see RMRR exempted actions through our NSR permit process. All identical
equipment replacements, such as identical engine and turbine replacements, are not
considered RMRR by the NMED-AQB. Identical engine and turbine replacements
may be processed as an administrative permit revision, unless the facility is an
existing PSD major source, and any emission limit for the replaced unit exceed any
PSD significance levels. In this case, NMED requires either a significant permit
revision or a technical permit review through the NSR process first, to ensure that
enforceable conditions are put in place.

a. If applicable, what % of the RMRR exempted actions are “like-kind” replacements?
Not applicable, see response above.

b. For any RMRR exempted actions, are actual emissions being reviewed? What
emissions are being reviewed?
Not applicable, see response to item 6 above.

What % of title VV permits for PSD sources have specifically addressed SSM?

All Title V permits incorporate SSM requirements from NSR/PSD permits. SSM
requirements and existing conditions in the NSR permit are applicable requirements
in Title V.

EPA’s May 22, 2015 final SSM SIP Call rule granted the Petition related to SSM
provisions contained in New Mexico’s regulations (20.2.7) as being substantially
inadequate to meet Clean Air Act requirements. In the interim, prior to the required
revisions to these regulations, how does NMED plan to address SSM in pending and
upcoming title VV permit actions? Is there a specific plan to update the SSM
requirements contained in current Title V that were developed based on the inadequate
regulations so that they are consistent with CAA requirements? If so, please explain.
The final SIP Call rule addressed the affirmative defense provisions in the New
Mexico Excess Emissions regulation at 20.2.7 NMAC.
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The affirmative defense provisions were removed from the SIP on 09-09-16, although
they remain as state enforceable requirements only. Please see attachments H.8.1
and H.8.2.

Since the SIP Call rule pertained specifically to the New Mexico Excess Emissions
regulation, it had no bearing as to how SSM emissions limits are incorporated into
Title V permits. As a result, there has been no need to change this process. These
requirements are initially addressed in the construction (NSR) permitting process and
then are brought forward into the Title V permit.

When does a “grandfathered” unit at a PSD source lose that status under your title V
permits?

Any requested change to a Title V permit of an existing PSD major source is reviewed
for both Minor NSR and PSD applicability before processing the change through the
title V modification process. Once a modification as defined in minor NSR or a major
modification is triggered, the change subject to NSR requirements must go through
the appropriate NSR permit process. The Rio Grande Generating Station is a good
example, which has an NSR permit that applies only to a portion of the units and
activities at the facility and a Title V permit that covers every unit at the facility. See
permit number P127-R3-AR3, attachment H.9.

Please provide any additional comments on title I / title V Interface.
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Title V Administration and Fee Review

Current title V Resources

What section of your regulation defines the NMED’s fee collection authority and rate(s)?

This is specified at 20.2.71 NMAC, Operating Permit Emissions Fees. See attachment

1.1.

a. Has the basis or amounts of any of these fees that were relied upon in the original title
V program approval changed? Please describe.
Yes. The original fee was $10.25 per ton for criteria pollutants and $150.00 per ton
for hazardous air pollutants. This changed with a revision to the fee regulation in
2004. Since 2009, they have been adjusted in accordance with the requirements at
20.2.71.112.E NMAC, which reads, “Beginning on January 1, 2009, the fees
referenced in this section shall be changed annually by the percentage, if any, of
any annual increase in the consumer price index in accordance with Section
502(b)(3)(B)(v) of the federal Clean Air Act. See 20.2.71 NMAC, attachment I.1 and
Proposed TV Fee Revisions 2004, attachment I.2.

b. Are there fees that have been adopted since the original title V program approval that
are now relied upon to, at least in part, fund any aspect of the title VV program? Please
describe.

No.

c. Are any of the fees that can be used, even in part, to pay for title V purposes
dedicated by law to non-title V program areas? Please explain.
No.

What is the projected number of permits subject to review to implement title V? Please
discuss.

As of 12-31-17 our Title V universe is 150 sources, and the active number of Title V
permits was 140. Of the total universe, 5 new TV permits will be issued in 2018, and
the other 5 sources either have not yet been constructed or are not operating as Part
70 sources.

How does NMED track title V expenses?

Each year, the Title V program establishes a budget under a single organization (org)
code/chartfield. FTEs who work in the Title V program are set up to default to this
budget. All operating expenses related to these FTE are charged to the Title V budget.
Indirect expenses are calculated by applying an indirect rate, approved by our
cognizant agency, to salary and benefit expenses.

How does NMED track title V fee revenue?
All Title V invoices are created in a database. Permitting staff create the invoices

Page 46 of 59



based upon the Department’s permit fee schedule. Invoices are issued by April 1 of
each year with a due date of June 1st. The invoices contain assessments that specify
the amount due for “Major Source Annual Fee”. As checks are received, financial staff
deposit the funds and apply those payments to the invoices in the database. The
database payments are reconciled to the Department’s financial system on a monthly
basis.

Please provide a spreadsheet for FY 2014, FY 2015, and FY 2016 documenting NMED’s
annual account receivables and NMED’s annual expenses for the title V permitting
program. Are NMED’s current title V fees sufficient to support the title VV program?

Yes. If expenses exceed revenue in any given year, excess revenue from previous years
(fund balance) is utilized to fund the shortage.

Revenue Expenses
FY14 || $5,119,200 | $4,451,300
FY15 || $4,995,800 || $5,003,300
FY16 || $5,083,100 | $5,608,200

Provide a list of title VV permittees and fee revenues generated from each of these
permittees.
See 2017 TV annual Fees spreadsheet, attachment I.6.

Provide source bills for the last three months.
Not applicable. All invoices are submitted once a year by April 1 and are due by no
later than June 1.

How many title VV permit writers does the agency have on staff (number of FTE’s)?
There are seven (7) FTE’s in the Major Source Permitting Section.

Do the permit writers work full time on title V or do they work on other items such as
NSR permits?

All Major Source permit writers process both the construction (NSR) and Title V
permits for the major sources which have been assigned to them.

a. If not, describe their main activities and percentage of time on title V permits.
Unlike Title V permits, the submission of NSR permit applications is much more
unpredictable. Therefore, although the percentage of time varies, a reasonable
approximation is 75% on Title V and 25% on NSR permits.

b. Please describe very specifically how NMED tracks the time allocated to title V
activities versus other non-title V activities?
NMED does not track to this level of detail. The Major Source permit writers
generally spend 100% of their time processing applications (both NSR and Title V)
for the major sources that have been assigned to them. As described above, all
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10.

11.

12.

13.

14.

15.

16.

17.

18.

operating expenses related to these FTEs are charged to the Title V budget.

Are you currently fully staffed? Has your state legislature of the state budget process
implemented a ceiling on your FTE staffing that results in the collection of more title V
fees than your FTE staffing allocation is allowed by the state budget process?

e We currently have one vacancy.

o Yes.

What is the ratio of permits to permit writers?
It is approximately 20 to 1.

Describe staff turnover and how do you minimize turnover?
We tend to have one of two staff turnovers per year, primarily based on opportunities
for advancement or an opportunity to work in Albuquerque with a shorter commute.

Describe your career ladder for permit writers?
We have a 2-step career ladder based on an Operational or Advanced position level.

Do you have the flexibility to offer competitive salaries?
Within designated ranges that are prescribed by the New Mexico State Personnel
Office (SPO).

Can you hire experienced people with commensurate salaries?

It is difficult to find applicants that have air quality experience. SPO retains the
authority to approve salaries, and they are generally not competitive with those
offered by the Federal Government or the private sector.

Describe the type of training given to your new and existing permit writers.

New permit writers are assigned a mentor, we have a Title V training manual that
describes the program and includes the permit processing steps, and we also have
NSR permit processing steps.

We have weekly internal training classes and staff are sent to external training when
possible, such as WESTAR, EPA/APTI, etc.

Lastly, site visits are required for people to become familiar with different types of
facilities.

Is there anything that EPA can do to assist/improve your training?
Provide for courses in the local area so that we can send more staff. Also, more web-
based training would be helpful.

Overall, what is the biggest internal roadblock to permit issuance from the perspective of
Resources and Internal Management Support?

The current process is very labor intensive and requires the use of multiple templates
(e.g.; Word, Excel and Outlook) along with the Tempo database. Although we have
made this process as efficient as possible and are always striving for improvements, it
is fairly time consuming. This takes time away that could be devoted to program
improvements.
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19.

20.

Fees Calculated

Does NMED charge title V fees based on emission volume?

Yes, emissions are based on the product of the allowable emission rates in tons per
year and the appropriate fee per ton of pollutant listed in 20.2.71.112 NMAC. See
20.2.71.111.A and 112 NMAC, attachment I.1.

a. If not, what is the basis for your fees?
Not applicable, see response above.

b. What is your title V fee?
See response to item 20 below.

How are fees calculated? Show formula for calculation of emission based fee,
application fees, and hourly processing.

The fees are adjusted annually by a percentage, if any, of any annual increase in the
consumer price index in accordance with Section 502(b)(3)(B)(v) of the federal Clean
Air Act as specified by 20.2.71 NMAC.

For formula calculations, see below and attachment 1.35.1 for Title V (TV) Fees.

a. Provide examples of the calculations of actual emissions for fee purposes.
Please note that NMED bases calculations on permitted allowables, not actual
emissions. See attachment 1.35.2 for an example calculation.
Please find below the procedure for determining the annual fee based on the CPI
change.

1. The first step is to calculate the CPI change from August 31, 2016 (240.849) to
August 31 of the current year (245.519) utilizing the CPI table from the US
Department of Labor website. The calculation is from August 31 to August 31
as required by Section 502(b)(3)(B)(v) of the federal Clean Air Act:

CPI change from 8/31/16 to 8/31/17 is: CPI = (245.519 — 240.849) / 240.849=
0.01939 (1.9390% increase)

2. Thus, the year-to-year increase in the consumer price index is 1.939%. Per

20.2.71.112.D NMAC the CPl increase in the TV Pollutant Fees in January of

2018 will be 1.939%. This CPI (1.939%) is applied to the last year’s per ton fee

($30.18/ton). The CPI (1.939%) is also applied to the previous year’s fee

(5191.81) for hazardous air pollutants:

The 2018 TV Fee = (1 + CPI) * ($30.18/ton) = 1.01939 * $30.18 = $30.77/ton

4. The 2018 TV HAP Fee = (1 + CPI) * (5191.81/ton) = 1.01939 * $191.81 =
$195.53/ton

5. Therefore, the 2018 TV Fee per ton is $30.77

6. Therefore, the 2018 TV HAP Fee per ton is $195.53

w

b. Provide an example of emission inventory request letter.
Not applicable. Permit fees are not calculated based on actuals, they are
calculated based on permitted allowables. The invoice sent to Title V sources is
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21.

22,

23.

24,

25.

26.

27.

28.

29.

30.

based on permitted allowables. See example worksheet and invoice, attachments
1.35.2 & 3.

Are appropriate (actual or allowable) emission records used for dollars-per-ton based
fees?

Permitted allowable emissions are used.

How does NMED determine the actual emissions for fee purposes?
Not applicable. Fees are based on permitted allowable emissions.

Collections Tracked

Discuss how incoming payments are recorded to the appropriate accounts.

Checks arrive by mail, check is copied, original check to Finance Section for deposit
and reconciliation of Tempo database, copy of check is filed with backup paperwork
by Finance Section. Operations & Permitting track collections of paid and unpaid Title
V fees t