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1.0 Purpose and Scope

The 1980 amendments to the Safe Drinking Water Act (SDWA) added anew Section 1425 which
provides an dternative means for States to acquire primary enforcement responsibility for the control
of underground injection related to the recovery and production of oil and naturd gas. This document
contains guidance on: (1) how States may apply for gpprova under Section 1425; and (2) the criteria
EPA will use in gpproving or disgpproving applications under Section 1425.

EPA is mindful of the fact that, in enacting Section 1425, Congress intended that States be offered an
dternative to the detailed requirements of the regulations promulgated at 40 CFR 122 [144], 123
[145], 124 and 146, and that State programs to control injections related to oil and gas production be
consdered on their merits. Nevertheless, Section 1425 does require a State to demonstrate that such
portion of its Underground Injection Control (UIC) program: (1) meets the requirements of Section
1421(b)(2)(A) through (D); and (2) represents an effective program to prevent injection which
endangers drinking water sources. Further, Section 1425 requires the Adminigtrator of EPA to
approve or disapprove such portion of a State's UIC program for primary enforcement responsibility
based on his judgment of whether the State has succeeded in making the required demongtrations.

Consequently, EPA believes that States are entitled to guidance on the implementation of Section
1425. The procedures and criteria contained in this document were devel oped in consultation with
interested States. They represent a“modd” State gpplication and program which, in EPA's view,
meet the requirements of the amended SDWA. A State application which conformsto these
procedures and meets the suggested criteria should be approvable under Section 1425.

A State may choose to gpply in a different form and make demongtrations different from those
suggested in this document. EPA will consder such applications. However, they will have to be
reviewed on a case-by-case basis to determine whether they meet the requirements of the Act. Such
reviews may involve additiona requests for information, more time and less assurance of ultimate
approval.

This guidance and the regulations promulgated at 40 CFR 122 [144], 123 [145], 124 and 146 are
both aimed at achieving the same fundamenta objective: the protection of underground sources of
drinking water from endangerment by well injection. There are, however, some sgnificant differences
between them.

The most immediate difference isthat one is aregulation and the other is guidance. Thiswasa
deliberate choice on the part of the Agency because it does not view the new Congressiond mandate
as requiring another set of detailed regulations for itsimplementation. In any event, there isinsufficient
time to develop such regulationsin light of the short time remaining before State program submissons
are due under Section 1422(b)(1)(A) of the SDWA.
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A further difference isthat State program submissions under Section 1422(b)(1) of the SDWA are
required to meet a different lega standard from State program submissions under Section 1425.
Under Section 1422(b)(1)(A), the State is required to make a showing that its UIC program “meets
the requirements of regulationsin effect under Section 1421; ...” Under Section 1425, the Stateis
required to demongtrate that the Class |1 portion of its UIC program meets the requirements of
Section 1421(b)(1)(A) through (D) and represents an effective program to prevent underground
injection which endangers drinking water sources.

As a consequence of these differences, this guidance is much less detailed than the regulations and

leaves a great deal more discretion to the State to develop and EPA to approve State UIC programs
under Section 1425.

2.0 Applications
21 Definition
For the purposes of Section 1425 of the SDWA:

1.  theunderground injection of brine or other fluids which are brought to the surface in
connection with ail or natura gas production; and

2. any underground injection for the secondary or tertiary recovery of oil or natura gas;
and

3.  any injection for the storage of hydrocarbons which are liquid a standard temperature
and pressure;

shdl be defined as“class11” injections or wells.

2.2 Need for an Underground Injection Control (UIC)Program

Any State which has Class |1 wells must have an UIC program to assure that such wells do not
endanger underground sources of drinking water (USDWs). A State may submit its Class |1 program
to EPA for approva. If EPA gpproves the program, the State has primary enforcement responsibility
for that portion of its UIC program.

If a State chooses not to apply, or if its program is disapproved, or if subsequent to gpprova the
State loses primary enforcement responsibility because the Administrator determines, under Section
1425(c)(2), that the demondtration is no longer valid, EPA must prescribe and implement a program
inthat State. When EPA implements a Class |1 program for a State, it will do so in accordance with
the requirements of 40 CFR 122 [144], 124 and 146.
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A State which does not have any Class |1 wells need not develop aClass |1 control program in order
to qudify for primacy under the UIC program. Under the regulations at 40 CFR 123.51 [145.21]
(d), such a State only needs to demondtrate that Class |1 wells cannot legally occur until the State has
developed an gpproved program to regulate such injections.

2.3 Applications under Section 1425

Any State which has Class || wells may, at its option gpply for primacy for its Class 11 UIC program
either: (1) under the regulations at 40 CFR 122 [144], 123 [145], 124 and 146; or (2) under Section
1425 of the SDWA.

2.4  When Should Application be Made?

House Report No. 96-1348, accompanying the 1980 amendments, states on page 5 that: “The
Committee expects that dternative demonsrations will be submitted on the same schedule,
Accordingly, as demondrations required for state programs meeting Federd regulations promulgated
under Section 1421(b).” States have 270 days from July 24, 1980 to submit gpplications, or until

April 20, 1981.

This period may be extended by up to another 170 days by the Regional Administrators for “good
causg’, or until January 15, 1982.

A State need not wait until it is ready to submit its gpplication for al classes of wells. EPA will
entertain partia applications for primacy as long as the program for which approva is sought covers.
(2) dl dements of aprogram to regulate a particular class or classes of injection practices even if the
class or classesinvolve the jurisdiction of more than one State agency; or (2) dl eements of a
program to regulate al the classes or types of wellswithin the jurisdiction of asingle State agency.
However, if a State submits apartid gpplication, the aternative demondtration under Section 1425
may be used only for the Class |1 portion of the gpplication. The portion of the program covering
types of practices other than Class 11 will have to meet the requirements of 40 CFR 122 [144], 123
[145], 124 and 146.

25 Effects of a Patid Application

The recent amendments have changed Section 1443 of the SDWA s0 that a State may receive grant
support until July 1982. After that date, it must have achieved full primacy in order for grant digibility
to continue. As aconsequence, a State may receive partia primacy for its Class |1 control program
and continue to receive grants. (1) if it has obtained an extenson for submitting the remainder of its
goplication; (2) until it declares its intention not to file any further applications; (3) until EPA terminates
its grant for cause; or (4) until July 1982, whichever is soonest.
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If a State recaivesfull primacy, its digibility for grants will, of course, continue.

3.0 Elements of an Application for Primacy under Section 1425

31 Elements of a State Application

A complete State submission should contain the following eements:

aletter from the Governor;

adescription of the program;

adatement of legd authority;

copies of the pertinent statutes and regulations;
copies of the pertinent State forms; and

asgned copy of aMemorandum of Agreement.

-0 Q0T

The nature of these dementsis described further below.

3.2 L etter from the Governor

Theletter from the Governor should:
a request gpprova of the State's program for primacy under the, UIC program,

b. specify whether approva is sought under Section 1425 of the SDWA, or under 40
CFR 122 [144], 123 [145], 124, and 146; and

C. affirm that the State is willing and able to carry out the program described.

3.3 Program Description

A State's gpplication is expected to contain afull description of the program for which gpprovd is
sought, in sufficient detail to enable EPA to make the judgments outlined in Section 5 below. Such a
description should:

a specify the structure, coverage and scope of the program,

b. specify the State permitting process and address, to the extent applicable, the
following dements

1. who applies for the permit or the authorization by rule;
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2. sgnatories required for permit gpplication and reports;

3. conditions gpplicable to permits, including: duty to comply with permit
conditions, duty to regpply, duty to halt or reduce activity, duty to mitigate,
proper operation and maintenance, permit actions, property rights, ingpection
and entry, monitoring, record keeping, and reporting requirements;

4, compliance schedules;

5. transfer of permits;

6. termination of permits;

7. whether area permits or project permits are granted;

8. emergency permits,

0. the availability and use of variances and other discretionary exemptions to
programmatic requirements, and

10.  adminigtrative and judicid procedures for the modification of permits.
C. describe the operation of any rules used by the State to regulate Class 11 wells,

d. describe the technica requirements applied to operators by the State program;

e include a description of the State's procedures for monitoring, ingpection and requiring
reporting from operators;
f. discuss the State's enforcement program, e.g.:

1. adminidrative procedures for deding with violations;

2. nature and amounts of pendlties, fines and other enforcement tools,

3. criteriafor taking enforcement actions; and

4, if the State is seeking gpprova for an exiging program, summary data on:

A. past practice in the use of enforcement tools;
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34

m.

B. current compliance/non-compliance with State requirements,

C. repeat violaions at the same well or by the same operator a different
wdls

D. wdl falure rates; and

E USDW contamination cases based on actual fiddd work and citizen
complaints.

detall the State' s staffing and resources, and demondtrate that these are
sufficient to carry out the proposed program,;

if more than one State agency is involved in the Class Il program, describe therr
relationships with regard to carrying out the Class |1 program;

contain a reasonable schedule for completion of an inventory of Class Il wells in the
State;

include the procedures for exempting aquifers, alist of the aguifers or portions of
aquifers proposed for exemption at the time of gpplication, and the reasons for the
proposed exemptions, unless these have been described in other partia applications
made by the State;

contain aplan (induding the basis for assgning priorities) for the review of dl exising
Class Il wdlsin the State within five years of program gpprovd to assure that they
meet current non-endangerment requirements of the State (this may include permit
modification and reissuance, if gppropriate);

describe State requirements for ensuring public participation in the process of issuing
permits and modifying permitsin the case of subgtantia changesin the project ares,
injection pressure or the injection horizon; and

describe State procedures for responding to complaints by the public.

Statement of Lega Authority

The statement of legd authority isintended to assure EPA that the State has the legal authority to
carry out the program described. It may be signed by a competent legal officer of the State, for
example, the Attorney Generd, the Counsdl for the responsible State agency, or any other officer who
represents the Agency in legd matters.
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The statement may, a the option of the State, consst of afull andyss of the legd badsfor the State
program, including case law as appropriate. Or the statement may consist of asmple certification by
the legal representative that the State has adequate authority to carry out the described program. I
the State chooses to submit a certification, the program description should detail the legd authority on
which the various e ements of the State's program rest.

35 Copies of Statutes and Regulations

The gpplication should contain copies of al gpplicable State Satutes, rules and regulations, including
those governing State adminigtrative procedures.

3.6 Copies of State Forms

The application should contain examples of dl forms used by the State in administering the program,
including application forms, permit forms and reporting forms.

3.7 Memorandum of Agreement

The head of the cognizant State agency and the EPA Regiona Adminigtrator shall execute a
memorandum of agreement which shdl set forth the terms under which the State will carry out the
described program and EPA will exercise its overdgght responsibility. A copy of such an agreement
signed by the Director of the State agency, shdl be submitted as part of the application.

At a minimum, the memorandum of agreement should:

a Include a commitment by the State that the program will be carried out as described
and be supported by an appropriate leve of staff and resources,

b. Recognize EPA’sright of accessto any pertinent Statefile;

C. Specify the procedures (e.g., notification to the State and participation by State
officids) governing EPA ingpections of wells or operator records,

d. Recognize EPA’ s authority to take Federa enforcement action under Section 1423 of
the SDWA in cases where the State fails to take adequate enforcement actions,

e Agreeto provide EPA with an annual report on the operation of the State program,
the content of which may be negotiated between EPA and primacy States from time
totime
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f. Provide that aquifer exemptionsfor Class |1 wells be consstent with aquifer
exemptions for the rest of the UIC program;

s} When appropriate, may include provisions for joint processing of permits by the State
and EPA for facilities or activities which require permits from both EPA and the State
under different programs, and

h. Specify that if the State proposes to alow any mechanica integrity tests other than
those specified or judtified in the program gpplication, the Director will notify the
cognizant Regional Adminigtrator and provide enough information about the proposed
test that ajudgment about its usefulness and religbility may be made.

40 Processfor Approva or Disapproval of Application

4.1 Public Participation by States

Section 1425 relieves States of the respongbility to hold public hearings or afford an opportunity for
pubic comment prior to submitting an gpplication to EPA. Therefore, when application is made by a
State under Section 1425, it may, but need not, provide an opportunity for public hearings or
comments.

4.2 Complete Applications

Within 10 working days of the receipt of afind gpplication, EPA will determine whether the
goplication is complete or not and so notify the State in writing. 1 the gpplication is found to be
incomplete it will be returned to the State with specific requests for additional materia or changes.
However, the State may, at its option, ingst that EPA completeitsreview of an gpplication as
submitted.

43  EPA Review

a EPA has 90 days to approve or disgpprove an application. If EPA findsthat the
gpplication is complete, the review period will be deemed to have begun on the date
the gpplication was received in the cognizant Regiond Office. If an gpplication has
been found to be incomplete and the State inssts that EPA proceed with its review of
the gpplication as submitted, the review period will begin on the date that EPA
receives the State's request to proceed in writing. The review period may be
extended by the mutual consent of EPA and the State.

b. Within the 90-day period, EPA will request public comments and provide an
opportunity for public hearing on each gpplication, in the gpplying State, in
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5.0

accordance with 40 CFR 123.54 [145.31](c) and (d). If the State has not done so,
EPA will hold & least one public hearing in the State.

If aState's gpplication is gpproved, the State shall have primary enforcement
respongbility for its Class |1 program.

If a State's application is disgpproved, EPA intends within 90 days of disapprova or
as soon thereafter asfeasible, prescribe a Class 11 program for the State in
accordance with Section 1422(c) of the SDWA and 40 CFR 122 [144], 124 and
146.

Criteriafor Approving or Disapproving State Programs

5.1

Gengrd

Section 1425 of the SDWA datesthat: “. . . the State may demonstrate that [the Class 11] portion of
the State program meets the requirements of subparagraphs (A) through (D) of Section 1421 (b)(1)
and represents an effective program (including adequate recordkeeping and reporting) to prevent
underground injection which endangers drinking water sources.”

Thus Section 1425 requires that a State, in order to receive approva for its Class | program under
the optiona demondiration, make a successful showing that its program meets five conditions:

a

Section 1421(b)(2)(A) requires that an approvable State program prohibit any
underground injection in such State which is not authorized by permit or rule.

Section 1421(b)(1)(B) requires that an approvable State program shall require that:

1 the gpplicant for a permit must satisfy the State that the underground injection
will not endanger drinking water sources, and

2. no rule may be promulgated which authorizes any underground injection
which endangers drinking water sources.

Section 1421(b)(1)(C) requires that an approvable State program include inspection,
monitoring, recordkeeping, and reporting requirements.

Section 1421(b)(1)(D) requires that an approvable State program apply to: (1)
underground injections by Federal agencies, and (2) underground injections by any
other person, whether or not occurring on property owned or leased by the United
States.
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e Section 1425(a) requires that an gpprovable State program represent an effective
program to prevent underground injection which endangers drinking water sources.

The following sections provide guidance to EPA personnd making the required judgments with respect
to these five conditions in the review of an gpplication for gpprova under Section 1425.

5.2 Section 1421(b)(1)(A)

The question of whether a State program prohibits unauthorized Class 11 injectionsis afunction of the
State's gatutory and regulatory authority. A determination of whether the State program meets this
condition should be made from areview of the coverage and scope of the program, the statement of
legd authority submitted by the State, and of the statutes and regulations themselves. One important
congderation is whether the State has an gppropriate forma mechanism for modifying permitsin cases
where the operation has undergone significant change.

53 Section 1421(b)(1)(B)

The determination of whether a State program is adequate in requiring that the gpplicant demondtrate
that the proposed injection will not endanger drinking water sources turns on two dements: (1)
whether the State program places on the gpplicant the burden of making the requisite showing; and
(2) the extent of the information the applicant is required to provide as abasis for the State agency's
decison. Whether the burden of making the requisite showing is on the applicant should be
determined from the State's description of its permitting process. If the necessary information is
avalable in Statefiles, the Director need not requireit to be submitted again. However, as a matter of
principle, the applicant should not escape ultimate responghility for assuring that the informeation about
his operation is accurate and available. One congderation in this regard is whether the well operator
has a responsibility to inform the permitting authority about any materid change in his operation, or
any pertinent information acquired since the permit application was made.

With regard to the extent of the information to be considered by the Director, the State program
should require an gpplication containing sufficiently detalled information to make a knowledgegble
decison to grant or deny the permit. Such information should include:

a A map showing the area of review and identifying al wells of public record
penetrating the injection interval;

b. A tabulation of dataon al wells of public record within the area of review which
penetrate the proposed injection zone. Such data should include a description of each
well'stype, congtruction, date of drilling, location, depth, record of plugging and/or
completion, and any additiona information the Director may require;
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C. Data on the proposed operation, including:
1 Average and maximum daily rate and volume of fluidsto beinjected,;
2. Average and maximum injection pressure; and

3. Source, and an gppropriate andyss of injection fluid if other than
produced water, and compatibility with the receiving formation;

d. Appropriate geologica data on the injection zone and confining zones including
lithologic description, geologica name, thickness, and depth;

e Geologic name, and depth to bottom of al underground sources of drinking
water which may be affected by the injection;

F. Schematic drawings of the surface and subsurface congtruction details of the

sysem,
s} Proposed stimulation program;
h. All avallable logging and testing data on the well; and

l. The need for corrective action on wels penetrating the injection zone in the area of
review.

There are two circumstances under which the Director may require less information from the
gpplicant. Firg, the Director need not require an gpplicant to resubmit information which is up-to-
date and readily available in State files. Second, a Stat€'s gpplication may outline circumstances or
conditions where certain items of information may not be required in a specific case. Such
circumstances may include situations where, based upon demongtrable knowledge available to the
Director about a specific operation, the Director proposes to permit that operation without requiring
corrective action or dternativesto it. Examples of such circumstances are gravity or vacuum
injections and injections through zones of plagtic heaving shaes,

Section 1421(b)(1)(B) aso requires a State which authorizes Class 1 injections by rule to show that
such rules do not dlow any underground injection which endangers drinking water sources. The
determination of whether the State program meets this requirement may be made from the program
description, statement of legd authority, the text of the rules themselves, and the manner in which the
State has administered such rules.

54  Section 1421(b)(1)(C)
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This section of the SDWA requires that an gpprovable State program contain eements for inspection,
monitoring, recordkeeping and reporting. The adequacy of the State program in these respects may
be assessed with the use of the following criteria

a Inspection

An gpprovable State program is expected to have an effective system of field
ingpection which will provide for:

1. Ingpections of injection facilities, wells, and nearby producing wells, and

2. The presence of qudified State ingpectors to witness mechanical integyrity tests,
corrective action operations, and plugging procedures.

An adequate program should insure that, a a minimum, 25% of al mechanica
integrity tests performed each year will be witnessed by a qualified State ingpector.

b. Monitoring. Reporting and Recordkeeping

1. The Director should have the authority to sample injected fluids at any time
during injection operation.

2. The operator should be required to monitor the injection pressure and
injection rate of each injection wdl at least on amonthly basis with the results
reported annudly.

3. The Director should require prompt notice of mechanicd falure or
downhole problemsin injection wdlls.

4, The State should assure retention and availability of al monitoring records
from one mechanicd integrity test to the next (i.e., 5 years).

5.5  Section 1421(b)(1)(D)

An gpprovable State program must demongtrate the State's authority to regulate injection activities by
Federal agencies and by any other person on property owned or leased by the United States. The
adequacy of the State's authority in these regards may be assessed on the basis of the program
description and statement of lega authority submitted by the State. Such authority and the programs
to carry it out must bein place a atime no later than the approva of the program by EPA. EPA will
adminigter the UIC program on Indian lands unless the State has the authority and is willing to assume

responghility.
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5.6 Section 1425(a)

In addition to the four demongtrations discussed above, Section 1425 requires a State to demonstrate
that the Class |1 program for which it seeks gpprova in fact "represents an effective program to
prevent underground injection which endangers drinking water sources.” Among the factors that EPA
will consder in ng the effectiveness of a State program are: (1) whether the State has an
effective permitting process which resultsin enforcesble permits; (2) whether the State applies certain
minimum technical requirements to operators by permit or rule; (3) whether the State has an effective
surveillance program to determine compliance with its requirements; (4) whether the State has
effective means to enforce againg violators; and (5) whether the State assures adequate participation
by the public in the permit issuance process.

Evidence of the presence or absence of ground water contamination isimportant. However, it cannot
serve as the sole criterion of effectiveness. Not dl States have collected such evidence systematicaly.
More importantly, the absence of evidence of contamination, especidly if based on an absence of
complaints, is not necessarily proof that ground water contamination has not occurred.

Each of the five factors named above is discussed further in the following subsections. Inits review of
these factors, EPA is not necessarily looking for aminimum set or even any particular dements. The
effectiveness of a State program will be assessed by reviewing the State's entire program. The
absence of even an important eement in a State program may not by itself mean that the program is
ineffective as long as there is a credible program for detecting and diminating injection practices which
alow any migration which endangers drinking water sources.

a . Permitting Process

Section 3.3 b of the Program Description outlines the mgor eements of the permitting process. The
listing of these considerations should not be viewed as Federaly imposed minimum policy, but rather
as an outline of the information which will be necessary for EPA to evauate the effectiveness of the
State's permitting process.

States may dedl with permitting condderations, such as limitations on the transfer of permits, ina
variety of ways. There are many permitting approaches which may be equdly effective. EPA's
review will turn on whether the permitting process, taken as awhole, represents an effective
mechanism for applying appropriate and enforceabl e requirements to operators.

b. Technicd Criteria

Any approvable State program should have the authority to gpply, by permit or rule, certain technical
requirements designed to prevent the migration of injected or formation fluidsinto USDWs. Any
State program adopting the language of 40 CFR 146 should be considered approvable on its face
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vauefor that portion of the program to which it gpplies. State gpplications not relying on the language
cf 40 CFR 146 should be reviewed for the presence and adequacy of the following kinds of technical
requirements in the State program.

1 Sting

Siting requirements should be considered in the placement and congtruction of any
Class |1 disposa well. Such requirements should be designed to assure that disposal
zones are hydraulicaly isolated from underground sources of drinking water
(USDWs). Such isolation may be shown through information supplied by the
goplicant, or data, on file with the State, which would be andyzed by qudified State

qeff.
2. Condtruction
A. Effective programs should require dl newly drilled Class 11 welsto be cased
and cemented to prevent movement of fluidsinto USDWs. Specific casng
and cementing requirements should be based on:
l. the depth to the base of the USDW;
i. the nature of the fluids to be injected; and
il the hydrologic relationship between the injection zone and the base of
the USDW.
B. All newly converted Class |1 wells should be required to demongtrate
mechanicd integrity.
3. Operation
A. Adequate operating requirements should establish a maximum injection

pressure for awell which assures that the pressure in the injection zone during
injection does not initiate new fractures or propagate exigting fracturesin the
confining zone. Limitations on injection pressure should aso preclude the
injection from causing the movement of fluids into an underground source of
drinking water.

Acceptable methods for establishing limitations on injection pressures include:

l. Cdculated fracture gradients,
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. Injectivity tests to establish fracture pressure; or
iil. Other compelling geologic, hydrologic or engineering data

B. An effective State program should have the demonstrated ability to detect and
remedy system failuresdiscovered during routine operation or monitoring so as

to mitigate endangerment to USDWs.

4. Plugging and Abandonment

Plugging and abandonment requirements should be reviewed for the presence of the
following dements

A. That appropriate mechanisms are available in the State program to insure the
proper plugging of wells upon abandonment;

B. That al Class |l wdls are required, upon abandonment, to be plugged in a
manner which will not alow the movement of fluids into or between USDWS,
and

C. That operators are required to maintain financia responsbility in some form,
for the plugging of ther injection wels.

5. Areaof Review

An effective State program is expected to incorporate the concept of an area of
review defined as aradius of not less than 1/4 mile from the well, field, or project.

Alternatively, a State program may subgtitute a concept of a zone of endangering influencein
lieu of thisfixed radius. The zone of endangering influence should be determined for the
estimated life of thewdl, fidd, or project through the use of an appropriate caculation,
formula, or mathematica model that takes the rdevant geologic, hydrologic, engineering and
operationa features of theinjection well, field or project into account.

6. Caorrective Action

An gpprovable State program is expected to include the authority to require the
operator to take corrective actions on wells within the area of review or zone of
endangering influence.

A. Corrective action may include any of the following types of requirements.
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l. recementing;

. workover;

il reconditioning; or

V. plugging or replugging.

B. A State program may provide the Director the discretion to specify the
following types of requirements in lieu of immediate corrective action:

l. permit conditions which will assure a negetive hydraulic gradient at the
base of USDW at thewell in question;

i. monitoring program (i.e., monitoring wells completed to the base of
USDW within the zone of influence); or

. periodic testing to determine fluid movement outsde the injection
interval at other wdls within the area of review.

However, if monitoring or testing indicate the potentiad endangerment of any
USDW, corrective action shall be required.

C. In cases where the Director has demonstrable knowledge of geologic,
hydrologic, or engineering conditions, specific to a given operation, which
assure that wells within the zone of endangering influence or area of review
will not serve as conduits for migration of fluidsinto an USDW, a State
program may provide the Director the discretion to permit a specific
operation without requiring corrective actions or any of the dternatives
gpecified in Subsection (8) above. Examples of such circumstances are
gravity or vacuum injections and injections through zones of plagtic heaving
shales. However, under the statute the State program may, in no
circumstances, authorize an injection which endangers drinking water sources.

7. Mechanical Integrity

An approvable State program is expected to require the operator to demondtrate the
mechanicd integrity of anew injection well prior to operation and of al injection wells
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periodicaly, at least once every five years. For the purpose of assessing the State's
mechanica integrity requirements:

A. An injection well has mechanicd integrity if:
l. there is no sgnificant lesk in the casng, tubing or packer; and

i. there is no sgnificant fluid movement into an underground source of
drinking water through vertica channels adjacent to the well bore.

B. The following tests are considered to be acceptable tests to demondtrate the
absence of sgnificant lesks.

l. apressure tests with liquid or gas,

i. the monitoring of annulus pressure in those wells injecting a a postive
pressure, following an initid pressure test; or

. dl other tests or combinations of tests consdered effective by the
Director.

C. The following are consdered to be acceptable tests to demonstrate the
absence of ggnificant fluid movement in vertical channdls adjacent to the well

bore:

l. cementing records (they need not be reviewed every five years);
il. tracer surveys,

il noiselogs,

V. temperature surveys, or

V. any other test or combination of tests consdered effective by the
Director.

D. If the State program dlows or specifies dternative tests under B(iii) or (C)(v)
above, the program description should supply sufficient information so that the
usefulness and reliability of such testsin the proposed circumstance may be
assessed.
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c. Surveillance

The demondtration of an effective survelllance program has dready been discussed in Section 5.4
above.

d. Enforcement

A State's enforcement of its programisacrucid congderation in making the judgment of whether the
State program is effective. States have used a number of enforcement tools to shift the economic
incentive of operation more toward compliance with the law. Often State programs have employed
civil pendties and, for repest or willful violators, crimind fines or jail sentences. Other commonly
used practices are adminigtrative orders and court injunctions. In the area of oil and gas regulation,
many States have found pipdine severance a powerful tool. In assessing a State's enforcement
program, EPA will consder not whether a State has dl or any particular enforcement tools but
whether the State's program, taken as awhole, represents an effective enforcement effort. Certainly,
there are many enforcement matrices which creete effective programs. In addition, EPA will look at
whether the State has exercised its enforcement authorities adequately in the past.

e. Public Participation

One factor to be used by EPA in assessing the "effectiveness’ of a State program is the degree to
which it assures the public an opportunity to participate in mgor regulatory decisions. It isassumed
that most States dready have legidation that governs public participation in State decision-making and
defines such processes as appedls, etc. Therefore, the following represents only aminimd list of
eements that EPA will consder:

1. Public Notice of permit gpplication:

A. The State may give such notice or it may require the goplicant to give
notice.

B. The method of giving notice should be adequate to bring the matter to the

atention of interested parties and, in particular, the public in the area of the
proposed injection. This may involve one or more of the following:

l. posting;
i. publication in an officid State regidter;

iil. publication in aloca newspaper;
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Iv. mailing to alist of interested persons; or
V. any other effective method that achieves the objective.
C. An adequate notice should:

l. provide an adequate description of the proposed action;

. identify where an interested party may obtain additiond information.
This location should be reasonably accessible and convenient for
interested persons,

. gtate how a public hearing may be requested; and

V. alow for acomment period of a least 15 days.

2. The State program should provide opportunity for a public hearing if the Director
finds, based upon requests, a significant degree of public interest.

A. The Director may hold a hearing of his own motion and give natice of such
hearing with the notice of the application.

B. If apublic hearing is decided upon during the comment period, notice of
public hearing shdl be given in a newspaper of generd circulation. The
hearing should be scheduled no sooner than 15 days after the notice.

3. The find State action on the permit gpplication should contain a“response to
comments' which summarizes the substantive comments received and the disposition
of the comments,

6.0 Ovedd

6.1 Generd

OnceaClass|l program is approved under Section 1425, the State has primary enforcement
respongbility for such portion of its UIC program. The Class |1 program is a grant-eligible activity
and is subject to the same EPA oversight as other portions of the UIC program (e.g., State/EPA
Agreements, Mid-course Reviews, grant conditions, etc.).

6.2 Mid-Course Evaluation
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EPA will conduct a mid-course evauation of Class |l programs as envisioned in 40 CFR 122.18
[144.8] (c)(4)(ii) and 146.25. However, in lieuof a specia reporting requirement, additiona
requirements have been added to the State's annua report to EPA. Should this mechanism prove
unable to provide the necessary data, a specia reporting requirement may be negotiated with the
primacy States at a later date.

6.3 Annud Reporting

As part of the Memorandum of Agreement, each State shdll agree to submit an annud report on the
operation of its Class |1 program to EPA. At aminimum the annua report shdl contain:

a an updated inventory;

b. asummary of survelllance programs, including the results of monitoring and
mechanica integrity testing, the number of ingpections, and corrective actions ordered
and witnessed;

C. an account of al complaints reviewed by the State and the actions taken,

d. an account of the results of the review of exiting wells made during the year; and

e asummary of enforcement actions taken.
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