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Clean Water Act Section 401 Certification Rule

AGENCY: Environmental Protection Agen¢izPA).
ACTION: Finalrule.

SUMMARY: The Environmental Protection Agency (EPA) is publisttmgfinal ruleto

update andlarify the substantive and procedural requirements for water quality certification

under Clean Water Act (CWA or the Act) section 401. CWA section 401 isa dgnant of

authority toStates (andr i bes t hat have beenStapperoo vsetdatfuaosr)
reviewfor compliance with appropriate feder8tate, andlribal water quality requiremenésy
dischargeanto a water of the United States that may result frggroposedctivity that requires
afederallicenseor permit. Thidinal ruleis intended to increagke predictability and timeliness

of CWA section 401 certificatioactionsby clarifying timeframegor certification, the scope of

certification review and conditions, anelatedcertification requirements and procedures.

DATES: This rule is effective ofINSERT DATEB0DAYS AFTER DATE OF PUBLICATION

IN THE FEDERAL REGISTHR

ADDRESSES:The EPA hagstablished a docket for this action unbecket ID No.EPA-

HQ-OW-20190405 at https://www.regulations.goAll documents in the docket are listaud

it
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available ahttps://www.regulations.go\Although listed in the index, some information is not
publicly available, e.gConfidential Business Information or other information whose disclosure

is restricted by statute. Certain other materials, such as copyrighted material, is not placed on the
Internet and will be publicly available only in hard copy form. Publicly available docket

materials are available electronically througtps.//www.regulations.gav

FOR FURTHER INFORMATION CONTACT: Lauren KasparekOceans, Wetlands, and
Communities Division, Office of Water (4508, Environmental Protection Agency, 1200
Pennsylvania Avenue, NW, Washington, DC 20460; telephone number5@83y0Q emalil

addresscwa40l@epa.gov
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1. Docket.An official public docket for this action has been established ubdeket ID
No. EPA HQI OWi 2019 0405 The official public docket consists of the documents specifically
referenced in this action, and other information related to this action. The official public docket
is the collection of materials that is available foblpviewing at the OW Docket, EPA West,
Room 3334, 1301 Constitution Ave. NW, Washington, DC 20004. This Docket Facility is open
from 8:30 a.m. to 4:30 p.m., Monday through Friday, excluding legal holidays. The OW Docket
telephone number is 20266 2426.A reasonable fee will be charged for copies.
2. Electronic AccessYou may access thisederal Registerdocument electronically

und e rFederalRegidted | i s https:fivgver.regutations.govAn electronic version of
the public docket is availablertughtheEP A6 s el ectroni c public docKk:eé
the EPA Dockets. You may accetdee EPA Dockets ahttps://www.regulations.goto view
submittedpublic comments, access the index listing of the contents of the official public docket,
and accesthose documents in the public docket that are available electronically. For additional
information aboutheEPA6s public docket, visit the EPA D:
http://www.epa.gov/epahome/dockets.htthough not all docket materials may be idstale
electronically, you may still access any of the publicly available docket materials through the
Docket Facility.

B. What action is thégency taking?

In this notice, théAgency is publishing a final rulgdating the water qualitertification
regulations in 40 CFR 121.

C. Under what legal authority is thfgal rule issued?

The authority for this action is the Federal Water Pollution Control Act, 33 U.S.Cet251

seq, including sectios 304(h),401, and 501(a).
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Il. Background

A. Executive Summary

Congress enacted section 401 of the CWA to proSides and authorizelribes with an
important tool to help protethewater qualityof federally regulated watewgithin their borders
in collaboration with federal agencies. Under section 4@dderal agency may not issue a
license or permit to conduct any activity that may result in any dischargeateos of the
United Stateg unlessthe State or authorizedribe where the discharge would originatther
issues a section 401 water quality certificafiading compliance withrapplicablewater quality
requirement®r certification is waivedAs described in greater detail below, section 401
envisions a robusitate andrribal role in the federal licensing or permittipgpceedings
includingthosein whichlocal authority may otherwise be preempted by federal $agtion 401
alsoplacesamportantlimitations on how that role may be implemented to maintairffaneat
processconsistent with the overall cooperative federalism construct established by theaGWA
explained below irsectionll.F.1 of this notice

Section401 provides that State or authorizedribe must act on a section 401 certification
requesfiwithin a reasonable period of ting@hich shall not exceed one ygabSection 401

does not guaranteeSsate orTribe a full year to act on a certification request thestatuteonly

1TheCWA, including sectiom 4Cl,i nesde sa sii Manmait ga ksl a
States, including terri tfioatrileuls ese disv.ad e¥3FF W.fS.t
St at es 0 inbanuany BOROhRIEPArevisedthe definition ofwaters of the United

States and expects theal definition of the term to control in all CWA contextSee85 FR

22250 (April 21, 2020).

2 In some circumstances, the EPA can act as the certifying autt@e#ysectiotil .H of this

notice for further discussion. | f t he State, interstate agency,
be, fails or refuses to act on a request for certificatiothjn areasonabl@eriodof time (which
shallnotexceedneyear)afterreceiptof suchrequestthe certification requirements of this
subsection shall be waived with 134@)plpsed t o0 su
alsoHoopa Valley Tribe v. FER®13 F.3d 1099 (D.C. Ci2019).
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grants asnuch time as is reasonabB8 U.S.C. 1341(a)(1'he CWA provides that the timeline

for action on a&ection401 certification beginBafterreceipd of a certification requestd. If a

State orTribe does not grant, grant with conditspdeny, orexpresly waive the section 401

certification withinareasonable timperiod section 40k t a t e s the derdificatianh e i
requirements of this subsection shalldlfbe wai v
the certification requirement has been waived and the fddsrate opermit is issued,rgy

subsequent action byState orTribe to grant, grant with conditignor deny section 401

certification has no legal force or effect.

Section 401 authorizsStates andribes to certify thaa dischargeanto waters of the United
Stateghat may result from a proposed activity will comply with certain enumerated sections of
the CWA, includingheeffluent limitations and standards of performance for new and existing
dischargesourcesgections 301, 302and 306 of the CWA), water qualisgandards and
implementation planss¢ction 303), and toxic pretreatment effluent standasetgion 307).

When granting aection 401 certificationStates andribes aredirectedby CWA section 401(d)
to include conditions, includingeffluent limitationsandother limitationsand monitoring
requirementsthat are necessary to assure that the applicant for a fédenake ompermit will
comply withapplicableprovisions of CWAsections 301, 302, 30&nd 307, and witfiany other
appropriateequirement of State law.

As theAgencycharged witradministering the CWA& as well as a certifying authority in
certain instanceshe EPAIs responsible for developga commorregulatoryframework for
certifying authoritiego follow whencompletng section 40Xertifications See33 U.S.C.

1251(d), 1361(a)n 1971, theEPA promulgatedegulationgor implemening the certification

3 The EPAco-administers section 404 with the Army Corps of Engineers (the Corps).
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provisionspursuant tsection 21(b) ofthe Federal WatePollution Control Act of 1948
(FWPCA), butthe EPA hasnever updatethose regulation® reflectthe 1972 amendments
the FWPCA (commonly known as the Clean Water AcICWA), which created section 401
despite the fact that there were changes toelesant statutory texsSince the 1972 CWA
amendmentghe EPA issued two guidance documents and participated as amicus curiae in court
cases concerning CWA section 401, but the Agency hagaated its regulations to comport
with the 1972 amendmentsdihas not, to date, established robust internal procedures for
implementing its roles under section 4Qlver the last several yealisigation over thesection
401 certifications for severaigh-profile infrastructure projects have highlighted the need for the
EPA to update its regulations provide a common framewof&r consistency wittCWA
section 40Jandto give project proponents, certifying authorities, and federal licensing and
permitting agencigadditional clarity and regulatory certainty.
OnApril 10,2019, the President issued Executive Order 13&@8led Promoting Energy
Infrastructure and EconomiGrowth (the Executive Order or Ordemyhich directed the EPA to
engage witlStates,Tribesand f eder al agencies and update th
regulationsincludingthe 1971 certification frameworkPursuant to the Executive Order, on
August 8, 2019, the EPAsignedthe oposed rul e AUpdating Regul at
Certifications, 0 and the proposal wasdaypubl i sh
public comment period for the proposal closed on October 21, Z@it@istent with Executive
Order 13868 and &11972CWA amendmentghisfinal rule providesan updatedommon
frameworkthat is consistent with th&ct andwhich seeks to increase predictability and

timeliness
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The following sections provide an overview of section 401, relevant court casesch,
and other actions that inform todaydéds rule, a
received on these topics.

B. Executive Order 13868: Promoting Energy Infrastructure and Economic Growth

Thepolicy objectiveof the Executive Orders to encourage greater investment in energy
infrastructure in the United States by promoting efficient fedeesing angermitting
processes and reducing regulatory uncertainty. The Executive Order identifie E P A& s
outdatedsection 40Xederal guidance and regulations as one source of confusion and uncertainty
hindering the development of energy infrastructure.

Several commentem the proposed rulerguedthatthe EPAfailed to demonstratinatthe
rule would meet the objectives tiet Ececutive Ordeandthe CWA, and they maintained that
Presidenti al policy objectives cannot overrid
jurisprudenceOne commenter stated that BBAG actions under thiexecutive Ordewere
driven bypolitical considerations and the desire to undertake the rulemaking process as
expeditiously as possible to meet the Presiggnirportedlyunlawful directions as stated ingt
Executive Order

Othercommenterssserted thahe proposed rule is consistevith theExecutive Order
These commenters appreciated the administrat.i
infrastructure projects; the administrationoés
process has had @ome important energgifrastructurgor oj ect s; and t he EPAOG:
section 401 procesSuch ommenters supportedth e c ut i v goal Ofrprdreoting s

economic growth and supported the proposed ru
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commerce from unconstitutional discrimination and unreasonable burdens and to clearly define
the steps and timinigr section 401 certifications.
As discussed throughotthiis final rule preamble, the Agency has determined thafitia
rule implements the fundamental statutory objectivethefCWA while also complying with the
Executive OrderThe Agency disagreagith commenters who assertdttthe rulemaking
processvasinappropriatelyinitiated or inappropriatehdirectedby the Executive OrdeAs
not ed ab o vkTlcettificationFEefuiatioss (36 FR 22487, Nov. 25, 1971
redesignated at 37 FR 21441, @wr11, 1972; further redesignated at 44 FR 32899, June 7,
1979 had not been updated since they were promulgated in,J8¥%uant to section 21(b) of
the FWPCA Addi tional l vy, at the ti me onlyguididhkeecut i v
to the publicon section 401 implementation was interim handbooknow rescinded) ditled
Clean Water Act Section 401 Water Quality Certification: A Water Quality Protection Tool for
Statesand TribecS i | nt er i m, wHiehrhal mai lvekncaupdated sincaéiease in 2010
and thereforelid not reflecthe current case law interpreting CWA section.401
The Executive Order directed the HFPFA to revi
certificationregulationsand interim guidance, issue new guidanc8t&tes,Tribes, and federal
agencies within 60 days of the Order, and profasappropriate antbnsistent with lajvnew
section 401 regulations within 120 days of the Order. The Executive Order also dinediiA
to consult withStates,Tribes, and relevant federal agencies while reviewing its existing guidance

and regulations to identify areas that would benefit from greater clarity.

4 These regulations were redesignated in 1972 and di9d& the CWAbut no substantive

change to the regulatory texas beemade since 197dotwithstanding changes to the relevant
statutory text in the 1972 CWA herefore, throughout #hfinal rule preamble, the Agency

refers to these regulatory provisions as the
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As part ofthis review, the Executive Order directed the EPA to take atcount the
federalism considerations underlying section 401 amtbtgiderthe appropriate scope of water
guality reviews and conditions, the scope of information needed to act on a certification request
in areasonable period of time, and expectatimnseasonableertification review times.
Section 3. of Executive Order 1386&romoting Energy Infrastructure and Econordoowth
Followingther el ease of the EPAG6s new guidance docum¢
EPA to lead amteragency review of all existing federal regulations and guidance pertaining to
section 401 to ensure consistency with the EP
Executive Order direstall federal agencies to update their existing section 4@agae within
90 days after publication of the EPAO&ss new gu
other federal agencies to initiate rulemaking, if necessary, within 90 d#ysaaimpletion of
the EPAOGs r ul dhathéiriomngCWASeation dQi seguiat®ons are consistent with
the EPAG6s new rules and with the Executive Or
focuses on section 4016s i mpact on the energy
proposed federalliicensed or permitted activity that may result in any dischargeaiwiater of
the United States Ther ef or e, ul9teettifeaiontegulatiors and BurRiantes
are relevant to all water quality certificatiom®t just those related to engrgector projects

Addi tional i nf o Stateandlribal engagemenh wrovideBirAsécton I1.C
of thisnoticeandad di t i on al i nformation on t hpmovileBAGOS up
in section II.Dof this notice

C. Summary oStakeholdeEngagement
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On June 11, 2018heAgency published it2018 Spring Unified Agenda of Regulatory and
DeregulatoryActions’ announing that the Agency was considerirag a longterm action, the
issuance of a notice soliciting public commentdretherthe section 401 certification process
would benefit froma rulemakingo promote nationwide consistency and regulatamyainty for
States, authorizediribes and stakeholder§. he Agencyb6s stakehol der out
efforts since that announcement are summarized below.

On August 6, 2018, th&gency sent a letter to the Environmental Council of the States, the
Association of Clean Water Administrators, the Association of State Wetland Managers, the
National Tribal Water Council, and the National Tribal CaudestifyingtheAgency ds i nt er
in engagingn potential clarifications to the section 401 process. Afpency discussed section
401duringseveral association meetings and catld received correspondence from several
stakeholders betwedrall 2018 and Spring 2019. Early stakeholder biee# received prior to
the issuance of the Executive Ordeth e August 6, 2018 | etter desct
presentations given between Fall 2018 and Spring 2019, may be found in-gnepmsal
recommendations docket (Docket ID No. EP®-OW-20180855).

Following release of the Executive Order, the EPA continued its effort to engagatatéh
andTribes on how to increase clarity in thection 40Xkertification process, including creating a
new website to provide information on section 401 and notif§tate environmental
commissioners andribal environmental directors of a twiart webinar series f@tates and
Tribes Seevww.epa.gov/cwal0l The first webinar was held on April 17, 2019, and discussed

the Executive Ordeandt he EPAG6s next steps Satesmadirieo!| i ci t ed

5> Available at
https://www.reginfo.gov/public/do/eAgendaViewRule?publd=201804&RIN=2Q0E86.
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consistent with the Executive Order. Shortly thereafter, the EPA initiated formal consultation
effortsunder Executive Ordet3132 orFederalisnwith States ad Executive Order 13175 on
Consultation and Coordination with Indian Tribal Governmeagsrding provisions that require
clarification within section 401 of the CWA and related federal regulations and guidéwece.
Agency held a initial federalism consultation meeting on April 23, 20418d sennotification
of the consultation period ®&ates andribeson April 24, 2019 Consultation rathrough May
24, 2019, and the EPA opened a docket forpgpoposal recommendations during this time
period (Docket ID No. EPAHQ-OW-20180855). On May 7, 201@%nd May 15, 2019, the EPA
held Tribal informational webinars, and on May 8, 2019, the EPA held an informational webinar
for bothStates andribes. Seeectiors V.F and V.Gof this noticefor further details on the
A g e n tegetabsmandTribal consultations. Questions and recommendations from the webinar
attendees are available in the-preposal docket (Docket ID No. EPAQ-OW-20180855).

During the consultation period, the EPA participated in phone calls grefsion meetings
with inter-governmental andiribal associationsncluding the National Governors Association
and National Tribal Water Council. The EPA also attended the EPA Region 9 Regional Tribal
Operations Committee meeting on May 22, 2@@%olicit recommendations for tihelemaking
effort. The EPA engaged with federal agencies that isselesesor permitssubject to section
401, including the United States Department of AgricultimeFederal Energy Regulatory
CommissionFERC) theU.S. Army Corps ofEngineergCorps) the Alcohol and Tobacco Tax
and Trade Bureadhe Nuclear Regulatory Commissipand the Bureau of Reclamatithmough
several meetings and phone calls to gain additional feedback from federal partners.

At the webinars and meetings, tBBA provided a presentation and sought inpuaspects

of section 40Jand the 197tertificationregulationghat maybenefit fromclarificationor
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require updatingincluding timeframe, scope of certification review, and coordinatioang
certifying auhorities, federal licensing or permitting agencies, and project proponents. The EPA
alsorequested input on issues and process improverhemts t he Agency6s consi
Participant recommendations from webinars, meetings, and the depketent a diverse range

of interests, positiongndsuggestions. Several themes emerged throughout this process,
including support for ongoingtate andlribal engagement, support for retentiorSadte and

Tribal authority, and suggestions for procesprovements for CWA section 401 water quality
certifications.The EPA considered all of this information and stakeholder ityumg

development of the proposed ruilecluding allrecommendationsubmitted tahe pre-proposal
docketandfeedback receivkprior to the initiation gfduring and aftethe formal consultation
period.

On August 8, 2019, the EPA signed the proposediiuléep dat i ng Regul ati ons
Quality Certifications, o and the proplhesal was
60-day public comment period for the proposal closed on October 21, @BOsigning the
proposed rulethe EPA conducted a variety of stakeholder outresgfagementsn thecontents
of theproposed rulel-or example, o August 20, 2019, thePA held a public webcast to present
key elements of the proposed ruted
https://www.youtube.com/watch?v=eBI7Mj5ucyM&feature=yout)..Gde EPA alsdeld a
public hearing in Salt Lake City, Utah, on September 5 and 6, 2019, to hear feedback from
individuals from regulated industry sectors, environmental and conservation organizations, State
agenciesJribal governments, and private citizens. The EPA contitgeshgagement
throughouthe public comment periadith States and Tribes throughperson metngs with

representatives in Salt Lake City, Utaind Chicago, lllinois. During these meetings, Algency
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provided an overview of the proposed rule, responded to clarifying questions from participants,
discussed implementation considerati@arsd heard comments reflectingange opositions on

the proposal and varying interpretations of CWA section AGfanscript of the public hearing

and related materials and summaries ofSa¢e andlribal meetings can be found in the docket
for the inal rule. At the request of individu@tibes, the EPA alsbeldstaff-level and leadeto-
leader meetings witthoseTribes.

A few commenters commended the EPA for its outreach efforts during the rule development
process. Other commenters assertedtti@aEPA held an abbreviated public engagement
process. Some ¢ o0 mme nt comsyltatiansfferts with $ades Tribesand t he EP
local governments during the rulemaking process were inadequate. The Agency disagrees with
commenters thats consutation with States or Tribes was inadequate. As discussed in section
II.C, section V.F, and section V.G of this notice, the Agency consulted with States, Tribes, and
local governments throughout the rulemaking processalSee he Agencyds respons
conments document in the docket for this final
outreach efforts.

In developing the final rule, the EPA reviewed and considerae tharl25,000 comments
on the proposed rule from a broad spectrum of interested parties. Commenters provided a wide
range of feedback on various aspects of the proposal, including the legal basis for the proposed
rule and thédg e n gpsodosed definitionand cerfiication procedures. Commenters also
explained their views on how the proposal nmagactproject proponents, certifying authorities,
and federalicensing angermitting agencies. Thegencysummarizeshe most salient public

comments receivedn the propsed ruleandprovidesresponses in the applicable sections of this
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final rule preamble A separat@éesponse to comments documerdlgavailable in the docket
for the final rule at Docket ID No. ERAQ-OW-2013-0405

D. Guidance Document

Pursuant tahe Executive Order, the Agency releasgutlatedsection 40Qguidance on June
7, 2019(fithe 2019 Guidana®, available ahttps://www.epa.gov/cwd01l/cleanwateract
section401l-guidancefederatagenciesstatesand-authorizedtribes Coincident with the release
of the2019Guidancethe EPA rescinded the 2010terim Handboolon section 401 water
guality certification Thelnterim Handbook had not been updated or revised since its release in
2010,had never been finalizednddid notreflect current case law interpreting CWA section
401

The 2019 Guidance provide information and recommendations for implementing the
substantive and procedural requirements of section 401, consistent with the areas of focus in the
Executive Order. More specifically, tl2©19 Quidance focuston aspects of the certification
process,ncluding the timeline for review and decisioraking and the appropriate scope of
review and conditions. Additionally, tt#919 Guidance provideé recommendations for how
federal licensing and permitting agenci8stes, andribes can better coordinateitoprove the
section401 certification proces3he emphasis on early coordination and collaboration to
increase process efficiency aligns with other agency directives under Executive Order 13807,
Establishing Discipline and Accountability in the Enviromtad Review and Permitting Process
for Infrastructure Projectswhich established he A One Feder &brm8@ia@ci si ono
infrastructure project&xecutive Order 1380directs federal agencies to use a single,

coordinated process for compliance vittle National Environmental Policy AGNEPA), 42
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U.S.C. 432%t seq, and emphasizes advance coordination to streamline federal permitting
actions.

Some commentedssertedhe 2019 Guidance is inconsistent with 50 years of practice and
thatitcreatelc onf usi on and wuncertainty. Ot her comment
limitations on timing of section 401 certifications and the scope of informatiofstttas may
require to fully evaluate section 40értification requestsSeveral commenters statibatthe
2019 Guidance was inappropriately issued prior to rulemaking and should be withdrawn, and
they assertethateither thelnterim Handboolshould be reinstateatr the 2019 Guidance should
be modifiedSome commenteuggestethatthe issuance of the 2019 Guidance before rule
finalization indicateshatthe EPA has predetermined the outcome of the rulemaking process,
contrary to theAdministrative Procedure A¢APA), and therefor¢éhatthe guidance should be
rescinded or superseded by new guidance consistent with the final rule.

The Agency disagrees with commenters who assertezDttfe Guidance was unnecessary.
As discussed abowand as outlined in the Executive Orgdée Interim Handboolcreated
regulatory uncertainty and confusion becaus® ikonger reflected the current case law
interpreting CWA section 40hor had it beenpdated ofinalized The 2019 Guidanceas
intendal only to facilitate consistent implementationsection 401 anthe 1971 certification
regulationgduring this rulemaking procesandthe Agency disagreasith commenters who
suggested the 2019 Guidamedlecteda predetermined outcome tbis rulemaking process. The
2019 Guidanceddressethe appropriatémeline fora Staté s o r reViewi abdseétisn 401
certificationdecisioamaking and the appropriate scopeaof St aTr @ deertifasation

review and conditionbased on th& P A 8931 certification regulation3he final rule on the
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otherhandi s based on t heviewAa)thenl®72 dtagutolty arage satdresses a
number of additional topicgndreflects and responds paiblic comments.

Some commenters said the 2@@dance should be retainedt updated once the proposed
ruleis finalized.Other commenters stated the 2@%dance should be withawn once the
proposed rule is finalize@necommenter asserted that additional guidance may be appropriate,
butthatthe need for guidance depends ondbgree otlarity in the final rule.

Coincident with issuing this final ruléhe EPA is rescinding the 2019 Guidand&e EPA
continues tesupport and encourage the extent of coordinaBonmmended ithe 2019
Guidanceincluding recommendations for project proponents, certifying auttsyatel federal
licensing and permitting authorities to engage in substantive discussions as early as possible, and
for all parties to operate in good faith throughout the certification prodesgever the EPA has
concluded that retaining the 2019 Guidance after isghisdinal rule could cause confusion.
The Agency has determined thagtfinal rule providesufficientadditional specificity and
clarity ontheissues discussed in the 2019 Guidaiodaoth meet the expectations of the
Executive Order ancenderthe 2019Guidanceunnecessaryl he EPAretains the option to
develop new guidance to facilitate implementation of this final rule shbaldeed arise.

E. Effect on Existing Federal, State, and Trihalws

According to the Executive Order, the EBAO0 lead arnnteragencyeffort to review and
examine existing federal guidance and regulatibmisconsistency with EPA guidance and
rulemakingo Section 3.dof the Executive Order provides that, within 90 days after the EPA
issuedtsfinals ecti on 401 regul ations, Ai f necessary,
Agency shall initiate a rulemaking to ensure

consi stthekEtP AWist Hd nal section 401 r e geatiore2toi ons a
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[ t he EXx e c uRuisuamst taie Exeécaitivd Qrder, the othéederal agencies that issue
licenses opermits subject to the certification requirements of section 401 are expected to ensure
thatanyregulations governing their own procesg dispositionand enforcement of section 401
certifications are consistent with the EPAOGS
section 2 of the Executive Orddihe EPAengagedvith othersection 401 implementing

agencies before and aftke proposd rulewas issued, and the ERAnsidered federal agency
feedback in developing the proabandthisfinal rule. Ths final rule preamble include

suggested recommendatidos federal agencieas theyupdateor drafttheir section 401

implementing regulations:or instancesectionlll. F.2.aof thisnoticeencourages federal

agencies testablishin their regulationg minimum reasonable period of tif@r State and

Tribal actionto provide notice antegulatory certainty to project proponents and certifying
authoritiesabout applicable deadlingdowever these are only recommendations andf¢akeral
agenciegshemselvesnust determine how to update their own regulations to ensure consistency
with thisfinal rule and efficient administration of their license and permit progr&msits part,

the EPA plans to review its National Pollutant Discharge Elimination System (NPDES)
regulations to ensure itsvn permittingprogram certification regulations arensistent with this

final rule.

In addition toconforming changethatfederal agenciesay make to federal regulatiotisat
implement section 401, it is likely that States and Tribes will want to evaheitexisting
certificationstatutes oregulat ons t o ensure consistency with t

Certaincommenters stated that the proposed rule would not be consisteekisithgState
law, such a$tatestatutes oregulations regarding notice and commentnpletenessmpact

and degradation avoidance, and mitigation. Many of these commenters were particularly
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concerned thagxistingStateenactedrocedures require more information and timeState
certificationreview andactionthanprovided bythe proposed rule. A few commenters
chall enged t he EPSabepro@dutedand statedythatithe ERAISIotidch t e
provide flexibility for State regulatory proceduresthis rulemaking. Several commenters
mairtainedthat the proposed rulgould require statutory anckgulatorychanges on thgtate

level andencouragedhe EPA to giveStates sufficient timéo adapty providing an extended
effective datdor the new ruleOnecommenterassertedhat if Stateswerenot provided

additional time to assess thee w riraphoe ah theiState laws and regulations, thewrule
could require thé&states to either violate their own laws or dengresection 401 certificatics)
which couldresult in liigation andurtherdelayfor projectssubject to section 401

Several commenters asserted that the proposed rule wouldStekeand Tribadection 401
programs less efficient and woukhd tonational inconsistency. Several commenters asserted
that theE P A idtsrpretation of the CWA and case lal result in legal challenges to tfieal
rule, whichwouldin turn lead to confusion and delaystsmimplementation contrary the
intent of he Executive OrderSeveral commenteedsoindicated that becau&tatesmayneed
to change their statutes and regulationsesponse to the final rylitigation will ensueover
those State changessuling in furtherregulatory uncertainty, defeatitige intent of the
proposal to make the section 401 process more efficient.

The EPA has considerednd appreciates the concerns raisethbgecommenters and is
mindful that the lack oflearfederalguidance animplementation of CWA section 401
following enaciment ofthe 1972 CWA amendments has resulted in a patchwd@tatd and
Tribal programs with different timing, requeand review requirements for water quality

certifications. HowevetheE P A6 s dongdeldyengpromulgating section 401
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implementing regulations does notdercut th&ePAS authorityand obligatiorto promulgate
implementing regulations for this important CWA progrdiheE P A 6 s indo®rudggting
regulationsalso doesiotchange tha972C WA a me n dtataetanytlabguage amderlying
congressional intentor does iallow for Statesor Tribesto implementater quality
certification programthatexceedheauthority grantedy Congress.

TheEPA acknowledges that sonStates andribesmayupdate their regulations to be
consistent with the procedural asubstantiveelements of this final ruld&Regulatory consistency
across federabtate and Tribalgovernments with respect to issues like timingiver, and
scope of section 401 reviews and conditimaslld helpensue that section 401 is implemented
nationallyin an efficient, effectiveandtransparenmanner Although sich updates may have an
initial burden on certifying authoritietheywill ultimately result in more efficient certification
and federal permitting processé&be Agency will facea similartaskin updaing its own
NPDES regulations after this final rule is publishledt will similarly benefit from more
efficient, effective and transparent certification processeder updated regulatiomddaking the
rule effective 30 days after publication in the Federal Register would be consistent with
applicable lawhowever, the Agency is establishing the effective date 60aftrspublication
of the final rule in the Federal Register. This additional time will allow EPA to develop
implementation materials for States, Tribes and federal agencies, as necessary or appropriate.
The Agencystands readto provide technical assistee to StatesTribes and federal agencies
seeking to update thetertification proceduregjuidance or regulations.

By promulgating these lorgverdue regulationst is nottheEP A6 s | iStatesiort t ha't
Tribes violate either federgbtate or Triballaw pendingcompletion ofupdatego applicable

State orTribal law. The Agency is aware that most if not 8tiates have emergency rulemaking
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authoritiesghat may hel@void such outcomeBurthermore, aStates and Tribes enact
conforming changes to their existing lawarguant tesectiond01(b), the EPA remains ready
and willing to provideany necessargchnical assistance

A few commenters supporting the proposed adienowledged he EPAG6s desire t
State sovereigly andprinciples ofcooperative federalismvhile at the same timereating
greatemationalconsistency irbothfederal and Stategulationamplementing section 400ne
commenter observed that the proposed rule would make the regulations consikttrg imient
of the 1972 CWA amendments while allowing Btates to retain their primary rolesthe
section 401 water quality certification proceSeme commenters stated the current regulations
have allowedtates to impose conditions beyond #ppropriatescopeset forth in the statute
leading to lengthy delays in the certification processrasdlting ina certificationprocess that
is ill-defined, confusing in scope, and lacking clear deadlinesurAber of commenters asserted
thatthe proposed rule would promote regulatory certainty, help streamline the federal permitting
process for critical infrastructure development, enhance the abilityofefct proponents to plan
for construction, and facilitate early and constructive engagement betvagect proponents
States or authorizedribes, and federal agencies to ensure that proposed projects will be
protective of local water quality.

The ERA acknowledges that althoughanycertifications reflect an appropriately limited
interpretation of the purpose and scope of section 401 and are issued without contsonegsy
certifying authorities have implemented water quality certification prograat€kceed the
boundaries sdiy Congress in section 40QAfter considering all of the comments receiviin,
Agencyhas made several changes, described further below, to provide greater clarity and

regulatory certainty in the final rule.
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F. Legal Background

Thisfinal ruleconcludes h e HiBtAdnprehensive effort to promulgdeleralrules
governing the i mplementati oh97lwhterQudlily secti on 4
certificationregulations pralatal the 1972 CWA amendments. Thisal rule therefore provides
the EPAOGs first holistic analSwasiekevaatadaivhe st at
informing the implementation of the CWA section 401 program by the Agencigsdfaderal,
State, andTribal partners. Thénal rule, while focused on the relevant statutory provisions and
case law interpreting those provisioissinformedoyt he Agencyds expertise
nearly 50 years of implementing the CWA gralicy considerationsvhere necessary to address
certain ambiguities in the statutory tekhe following sectionglescribe the basic operational
construct and history of tiE972CWA amendmentshow section 401 fits within that construct,
and certain core administratieadlegal principles thgprovide the foundation for this final rule

1. The Clean Water Act

Congress amended the CWia 1972 to address longstanding concerns regarding the quality
of the nationds waters and the federal govern
existing law. Prior to 1972espondility for controling and redresag water pollution in the
nga i ondés waters | argely fell to the Corps unde
much of that statute focused on restricting o

waterways, section 13 of the RHA made it unlawful to discharge réfuset o any navi gal

®The EPA observes that some legislative history related to section 401 is inteToafigistent.
When interpreting section 401 for purposes of this rulemaking, the Agency has generally
accorded such inconsistent and ambiguous legislative history less weight.

" The FWPCAhas beemommonly referred to as the CWA following the 1977 amendsient
the FWPCA. Pub. L. No. 9817, 91 Stat. 1566 (1977). For ease of referencédbacywill
generally refer to the FWPCA in this notice as the CWA or the Act.
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water of the United States, or into any tributary of any navigable water from which the same
shall float or be was%3WS.d. 407.Congrasshad als@enactgca b | e
the Water Pollution Control Act of 1948, Pub.Nlo. 80845, 62 Stat. 1155 (June 30, 1948), to
address interstate water pollution, and subsequently amended that statute in 1956 (giving the
statuteits current formal name)n 1961, andn 1965. The early versions of the CWA promoted
the development of pollution abatement programs, req&iegds to develop water quality
standards, and authorized the federal government to bring enforcement actions to abate water
pollution.

These earlier atutory frameworkshoweverproved challengindpr regulatorswho often
workedbackwards from an ovigrpolluted waterwayo determine which dischargers and which
sources of pollution may be responsit3ecEPA v. State Water Resources Control, BA6
U.S. 200, 204 (1976)n fact, Congress determined thae prior statutewereinadequate to
address the decline i n seelCdyofjMilmauked vylllingid51t he nat
u.s. 304, 310 (1981), so t@anogrgeds sanpde riifcaormpd et ae
the existing statutory framework of the Act in 19#® at 317 (quoting legislative history of
1972 amendments). That restructuring resulted in the enactment of a comprehensive scheme
designed to prevent, reduce,andeti nat e pol l ution in the nati on:

regulate the discharge of pollutants imtaters of the United Statspecifically.See, e.gS.D.

~

8The term fAnavigable water of t heawhteristbhipd St at €
to federal jurisdiction under the RH&ee, e.9.33 CFR 329.1. The term is not synonymous with

the phrase Awaters of t keed,Unanddt iSa ag eersedr auln dtee
waterso has different meanings dependeeng on t
e.g, PPL Montana, LLC v. Montand 32 S. Ct. 1215, 1228 (2012).
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Warren Co. v. Maine Bd. of Envtl. Prad. 47 U. S. 370, 385 (2006) (nAa[ T

controlling the dédaddition of pollutants, 6 but

The objective of t heoresoweand mantain thechgmica,c h e me wa

physical, and biological i ntegrityrtomeett he Nat
that objective, Congress declared two nationa
navigable waters be eliminated by 1985; 0 and

water quality which provides for the protectiordgropagation of fish, shellfish, and wildlife
and provides for recreation in anld on the wat
at1251(a)(1)(2).

Congress established several key policies that direct the work of the Agency to effectuate

those god . For exampl e, Congress declared as a na
pollutants in toxic amounts be prohibited; . . . that Federal financial assistance be provided to
construct publicly owned waste treatment works; . . . that areawide tnegttment management

planning processes be developed and implemented to assure adequate control of sources of

pollutants in each State; . [and] that programs for the control of nonpoint sources of pollution

be developed and implemented in an expeditimanner so as to enable the goals of this Act to

be met through the control of Dbld&ath25l§ay3)(At and
Congress provided a major role for Bates in implementing the CWAalancing the

traditional power ofStates to regulate land and water resources within their borders with the

need for a national water quality regulatibnor exampl e, t he st atute hi

the Congress to recognize, preserve, and protect the primary responsibilities and rights of States

to prevent, reduce, and eliminate pollutiono

wate r e s o u tdcael851(b). Congress also declared as a national policy that States
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manage the major construction grant program and implement the core permitting programs
authorized by the statute, among other responsibillde€ongress adddd h gelxceft as
expressly provided in this Aatothing in this Act shall . . . be construed as impairing or in any
manner affecting any right or jurisdiction of the States with respect to the waters (including
boundary wat erld atl1B0° Congresshalsdptedgedeaacsprovide technical
support and financi al aid to the States fAin ¢
el iminati ond af25gbp.1 | uti on. 0

To carry out these policies, Cotmnlye-mameasor br oad |
mani nduced alteration of the chemical, physica
id. at 1362(19), to parallel the broad objecti
physical, and biological integrity ofégh Nat i o n fl.sat 1864 (h) eQorgress then crafted a

nonregulatory statutory framework to provide technical and financial assistanceStatine to

prevent, reduce, and el i minat &eepexl ichtl256(@n i n t
(authorizing the EPA to iIissue figrants to Stat
admini stering programs for the preseeasddon, re

FR 5662656632 (Oct. 22, 2019yiscussing nomegulatoy program provisionsB85 FR 22250,
22253 (April 21, 2020fsame).

Il n additi on-rtea utl haed oAcyt Grse arsaur es t o contr ol p
Congress created a federal regulatory program designed to address the discharge of pollutants
into a subset of those waters iSd883USICt i ed as i

1362(7). Section 301 contains the key regul at

933 U.S.C. 1370 also prohibiggateswith EPA-approvedCWA programgrom adopting any
limitations, prohibitions, or standards that are less stringent than required by the CWA.
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section and sections 302, 306, 307, 318, 402, and 404 of this Act, the discharge of any pollutant

by any person ldataBllbpe)unhédwupobbduganto is d
include fiany addinavigable waie raonny apnoyl Ipuotianntt stoour c e,
pi pe, ditch or other nddi scerldnati36212), (@4.iHei ned a
term Apol | ut ant i soldevaste sincifiechioreasidue, dewagp, @arbage, sewage
sludge, munitions, chemical wastes, biological materials, radioactive materials, heat, wrecked or
discarded equipment, rock, sand, cellar dirt and industrial, municipal, and agricultural waste

d s char ged ldianl362(6)wlaus,atis urdawful to discharge pollutants into waters of

the United States from a point source unless the discharge is in compliance with certain

enumerated sections of the CWA, includmgobtaining authorizationpursuant to the section
402NPDESpermit program or the section 404 dredged or fill material permit pro@aenid at

1342 1344. Congress therefordended o achi eve the Actobés objectiwv
the chemical, physical, ardi ol ogi c al integrity of the Nation
of all waters via noitegulatory means and federally regulating the discharge of pollutants to the

subset of waters ideftified as fAnavigable wat

10 Fundamental principles of statutory interpretation supporithee n cegognition of a

di stinction bet we enm vii ngaatbil cen 6wsa tveartse ros GAsandh efi Su
observed, fi[]w]e assume that Congress used two
particul ar, n o n Bailey @.UhittdiStatgs16 Wne. 43,146 §1995)
(recognizing the canonofstatuty construction against superflu
statute must be read in their context and with a view to their place in the overall statutory

s ¢ h e RDA.v.@Brown & Williamson Tobacco Corm29 U.S. 120, 133 (2000) (internal

guotation margk and citation omitteds e e al so United Savings Assoén
Forest Associatess 484 U. S. 365, 371 (AStatutory constr
provision that may seem ambiguous in isolation is often clarified by the remairttier of

statutory schente because the same terminology is used elsewhere in a context that makes its
meani ng c¢l ear [ . J'Thehonrégulatdryssectioasof thie WiAt t e d g a | Congr
intent to restore and maintain the integrity
supportst at e and | ocal partnerships to control p ol
federal regulatory prohibition on the digarge of pollutants into the navigable watéts.
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Within the regulatory programs eslished by the Act,wo principalcomponents focus on
Afachieving maxi mum oO6effluent | imitationsd on
water quality standar dNPDESpeanittidg ptogram thrthtearpeskeso p me n t
specific dischargémitations for regulated entitieEPA v. State Water Resources Control Bd.,

426 U.S. at 204. Together these components provide a framework for the Agency to focus on
reducing or eliminating discharges while creating accountability for regehatedentity that

discharges into a waterbody, facilitating greater enforcement and overall achievement of the

CWA water quality goaldd.; see Oregon Natural Desert Association v. Domb&eR, F3d

1092, 1096 (9th Cir. 1998pbserving that 1972 améme nt s fil ar gel y suppl ant
versiosof CWA Adby replacing water quality standar

Under this statutory scheme, tBeates! are authorized to assume program authority for
issuing section 402 and 404 permits within their borders, subject to certain limit88ddsS.C.

1342(b) 1344(g). $ates aralsor e sponsi bl e for devel oping water
oftheUned Stateso within their borders and repor
EPA every two yeardd. at 1313, 1315. States must develop total maximum daily loads

(TMDLs) for waters that are not meeting establisB&dA water quality standards anaust

submit those TMDLSs to the EPA for approval. at 1313(d). And, central thisfinal rule,

Statesunder CWA section 40have authority to grant, grant with conditions, deny, or waive

water quality certifications for every federal license or permit issued within their borders that

Congress intended the terms to be synonymous, it would have used identical terminology.

Instead, Congress chose to use separate terms, and the Agency is instructed by the Supreme

Court to presume Congreggl so intentionally. For further discussi@®e 84 FR at 56632 and

85 FR at22253

"The CWA daftiemesasii ia State, the District of C
Rico, the Virgin Islands, Guam, American Samoa, the Commonwealth of the Mdvtheana

|l slands, and the Trust Territory of the Pacif
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may result in a dischargeto waters of the United Statdd. at 1341.These same regulatory
authorities can be assumed by Indfaibbes under section 518 of the CWA, which authorizes the
EPA to treat eligibldribes with reservations in a similar manne6Btates(referred to as

At reat3nan e s a sooarvarigtyAopdrposes, including administering the principal
CWA regulatory programdd. at 1377(e). In additiorftates andribes retain authority to

protect and manage the use of those waters that aneates of the United Statesder the

CWA. See, e.gid. at 1251(b), 1251(g), 1370, 1377(a).

In enacting section 401, Congress recognized that v@tates andribes do not have direct
permitting authority ljecause they do not hasection 402 or 404 program authorization or
where Congress has preempted a @y field,e.g, under the Federal Power Act), they may
still play a valuable role in protectinige water qualityof federally regulated watevgithin their
borders in collaboration with federal agencies. Under section 401, a federal agency may not issue
a license or permit for an activity that may result in a dischatgevatersof the United States,
unless the appropriate authority provideseation 401 certification or waives #bility to do so.

The authority to certify a federal license or permit lies with the agency (the certifying authority)
that has jurisdiction ovehelocation of thedischarge to the receivingater of the United Stas.

Id. at1341(a)(1). Examples of federal licenses or perputentiallysubject to section 401
certification include, but are not limited to, CWA section 402 NPDES perm8tataes where

the EPA administers the permitting progra®WA section 40andRHA sections 9 and 10
permitsissued by the Corpdridgepermits issued by thd.S. Coast Guard (USC{@nd
hydropower and pipeline licenses issuedhi®federal Energy Regulatory Commission (FERC).

Under section 401, eertifying authority may grant, grant with conditions, deny, or waive

certification in response to a request from a project proponbkatcertifying authority
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determines whether thpotental discharge from thproposed activity will comply with the
applicable provisions of sections 301, 302, 303, 306, and 307 of the CWahamdher
appropriate requirement of state ldd: Certifying authorities may also adal a certification
fany effluent limitatona nd ot her | i mitations, and monitor.i
complianceld. at 1341(d) These additional provisiomaust becomeonditionsof the federal
license or permit should it be issuddl. A certifying authority may deny certification if it is
unable to determinthat thedischarge from thproposed activity will comply with the applicable
sections of the CWA and appropriate requieais of state law. If a certifying authority denies
certification, the federal license or permit may betssudl. Id. at 1341(a)(1). A certifying
authority may waive certification by #dAfail[in
within a reasonable period of tinfjehich shall not exceed one yeafjer receipt of such
requldst . o

With the exception of section 401, the EPA peomulgatedegulatory programs designed to
ensure that thEWA isimplemented as Congress intendethe 1972 CWA This includes

pursuing the overallirfechijoe et anao mafi ntt ae nCWA et

bi ol ogi cal i nt egr iit atl26lf(a), wHileeimphmenting thedsgecifikat er s, 0
Apolicyo directitwes afmoomg @drhgereds hings, Arecog
primary responsibilities and rights of States

plan the development and use . . . of land and water res@uictest 1251(b) seealso
Websterds | I, New Ri v(elr9s9i4d)ye (Wneifvienrisnigt yi pDoilcitciyoo

of action, as of a government[,] designed to

12 As notedin section II.F3 of this notice  t h e 19F1Beftificationregulations were
promulgated prior to the 1972 CWA Amendmentd Aad not been updatedreflectthe
current statutory text until this final rule was develaped
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Afobjectiveodo i s Asomet hi ng oMweAgéneydherefarevecogdize® r a s
a distinction between the specific word choices of Congvdssh reflectthe need to develop

regulatory programs that aim to accomplish the goals of the Act while implementing the specific
policy directives of Congras For further discussion of these principk=s84 FR 5663839 and

85FR at2226970.

Congressd aut hority ,inadudimgeaerssulgectdo CiVA sectigna b | e wa
401 water quality certificatiod er i ves from its power to regul at
commer ceo under t GildonEw Oyoel? J.8. (9Wheau) & €8248¢e
also United States v. Lopexl4 U.S. 549, 5589 (1995) (describingth@ c hannel s of i nt
commerceo as one of three areas of congressio
Supreme Court explained 8olid Waste Agency of Northern Cook County v. U.S. Army Corps of
Engineers BWANCCthatt he t er m fAnavigabl eo indicates fAwh,.
authority for enacting the Clean Water Act: its traditional jurisdiction over waters that were or
had been navigable in fact or which could rea
The Court further explained that nothing in the legislative history of the Act provides any
indication that ACongress intended to exert a
navi g atat 1®$n.30The Supreme Court, however, has recognizedahgtess intended
ito exercise its powers under the Commerce ClI
not be deemed dénavigabl ed unde Unitedisemtesovl assi c al
Riverside Bayviewlomes 474 U.S121,133(1985) see alsoSWANCC531 U.S. at 167.

The classical understanding of the term navigable was first articulated by the Supreme Court
in The Daniel Batl

Those rivers must be regarded as public navigable rivers in law which are navigable
in fact. And they are navigable in fact when they are used, or are susceptible of being
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used, in their ordinary condition, as highways of commerce, over which trade and

travel are or may be conducted in the customary modes of trade and travel on water.

And they constitute navigable waters of the United States within the meaning of the

Acts of Congress, in contradistinction from the navigable waters of the States, when

they form in their ordinary condition by themselves, or by uniting with other waters, a

continued highway over which commerce is or may be carried on with other States or

foreign countries in the customary modes in which such commerce is conducted by

water.
77U.S. (10 Wall.) 557, 563 (1871). Over the years, this traditional test has been expanded to
include waters that had been used in the past for interstate comsser&gonomy Light &

Power Co. v. United State856 U.S. 113, 123 (1921), and waters thasaseeptible for use
with reasonable improvemersee United States v. Appalachian Elec. Power, @bl U.S. 377,
407-10 (1940).

By the time the 1972 CWA amendments were enacted, the Supreme Court had held that
Congressd6 authority over the channels of inte
channels themselves but could extend to activities necessary to protdwnhelsSee
Oklahoma ex rel. Phillips v. Guy F. Atkinson.Cp 313 U. S. 508, 523 (1941
exercise its control over the noravigable stretches of a river in order to preserve or promote
commerce on the navi gabl talsophadrclarifienl that Cangress The Su
could regulate waterways that formed a part of a channel of interstate commerce, even if they are
not themselves navigable or do not cr8sge boundariesSee Utah v. United Statet03 U.S. 9,
11 (1971)Congress thefere intended to assert federal regulatory authority over more than just
waters traditionally understood as navigallbilerootingt hat aut hor ity 1 n fiit:
over na\BWANCC53DWS. at 168 n.3.

The EPA recognizes and respects the primary responsibilities and ri@dsesf to regulate

their land and water resourcesreflected in CWA section 101(b33 U.S.C. 1251(bkee also

id. at1370. Theofquot ed obj ecti ve of aintane¢hech&diAcalt o fAr est o
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physical, and bi ol ogi c a lid. at 12%1@)gmustbe/imptefentechire Na t
a manner consistent wiThédSu@eme ourleng &go reavdgnizedy di r
the distinction between watesabject to federal authority, traditionally understood as navigable,
and t ho subjecitathesconsrol df the StatedheDaniel Ball, 77 U.S. (10 Wall.) 557,
564-65 (1870)Over a century latethe Supreme Coum SWANCGCeaffirmedthe Statesd
it raditional and primary power .EosurngthaBtaesd and w
retain authority over their land and water resources helps carry out the overall objective of the
CWA and ensures that tihggeng is giving full effect and consigration to the entire structure
and function of the ActSee, e.gHibbsv.Winn 542 U. S. 8 8, 101 (2004)
construed so that effect is given to all its provisions, so that no part will be inoperative or
superfluous, void or insignifec n t (citatidn omitted) seealsoRapanow. United Stateb47
U.S.715,75556(2006)( Scal i a, J. , pl ur al onlypudpos¢ ditheC] | ean w
statute. So is the preservation of primary state responsibility for ordinarysendecisions. 33
u. s. C. 1251(b).060) (original emphasis).

In summaryCongresselied on its authority under the Commerce Clause when it enacted the
CWA andintended to assert federal authootyer more than just waters traditionally understood
as navigablehutit limited the exercise of that authorityfioi t s commer ce power o0V
navi g &SWANCGL3DU.S. at 168 n.3The CourtiISWANCO ound therdhen A [ r ] a
expressing a desire to readjust the fedstatle balancgn a manner that wouldesult in a
significant impingement of the States' traditional and primary power over land and water use]
Congress chose [in the CWA] to O6recognize, pr
and rights of States . : . to plan thdd. develo

at 174 (quoting 33 U.S.@251(b)). The Court found ndear statement from Congress that it
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had intended to permit federal encroachment on tradit&taté power and construed the CWA
to avoid the significant constitutional questions related to the scope of federal authority
authorized thereirld. at 17374. That is becausthe Supreme Court hasstructed hat @A [ w] her
an administrative iIinterpretation of a statute
expect a clear indicati onddtlrafheCoumlmpsfartbes i nt en
stated that this | sdmmiatrative itenpretation ajtersttire (eeestdiew h e r e
framework by permitting federal ednatli73seec h me n t
alsoWill v. Michigan Dept. of State Policd91U.S.58, 65(1989)( [fijf Congress intends to
altertheusual constitutional bal ance between the
make its intention to do so O6undnigsatimpk abl y cl e
Atascadeo State Hospital v. Scanlpa73 U.S. 234, 242 (1985%)pregory v. Ashcroftc01 U.S.
452, 46 1Thé¢]aleénStatgmer(t fule. . acknowledg[es] that the States retain substantial
sovereign powers under our constitutional scheme, powers with which Congress does not readily
i nt er Thismeans}hatde x ecut i ve branchdés authority wunde
unlimited, and the waters to which CWA regulatory programs apply must necessarily respect
those limitsFor further discussion of these principlese84 FR 56652nd85 FR at22264 See
sectionll.F.6 of thisfinal rule preamble fom summary of public comments and Agency
responses on interstate commerce.

In some cases, CWA section 401 denials have been challenged on grounds that the denial
improperly interfered with interstate commerSee, e.gLighthouse Resources, Inc. v. Irgle
No. 3:18cv-5005, Complaint at 1120510; 711224248 (W.D. Washfiled Jan. 8, 2018) (alleging
thatSt at ed6s deni al of sect i o@omadct Clausendtdorrhantc at i on

foreignCommerce Claugeln Lake Carriers Association v. ER852 F.3d 1 (D.C. Cir. 201}])
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the court of appeals found that the section 401 statutory scheme of delegaighorityto
States by itself, does not create an impermissible burden on interstate commerce; hdthever
court signaled that certaacttions taken bgtates pursuant to section 46duld be subject to
dormantCommerce Clause hal | enges. 652 F. 3d atthel 0O (Al f [p
certification conditions imposed by any particular state pose an inordinate burden on their
operations, they may challenge those conditions in thatstarts. If [petitioners] believe that
a particular stafis law imposes an unconstitutional bemdon interstate commerce, they may
chall enge that | aw in federal (or state) cour
2. The EPA6s Role in I mplementing Section
The EPA, as the federal agency charged with administdtfenG@WA, is responsible for
developing regulations and guidance to ensure effective implementation of all CWA programs,
including section 4033 In addition to administering the statute and promulgating implementing
regulations, the Agency has several otlodesundersection 401.
The EPA acts as the section 401 certification authority under two circumstances. First, the
EPA will certify on behalf of &tate orTribe where the jurisdiction in which the dischavgé
originate does not itself have certdtoon authority. 33 U.S.C. 1341(a)(1). In practice, this

results in the EPA certifying on behalf of the mamipes that do not have TAS authority for

3See33 U. S. C.Excep?ds dbtiledv)se exdiiessly provided in this chapter, the
Administrator of the Environmental Protection Agency shall administer this chaptemid. at
1361(3; Mayo Found. for Medical Educ. and Res. v. United St&@2 U.S44,45(2011);
Hoopa Valley Tribe v. FER®13 F.3d 1099, 1104 (D.C. Cir. 2018)a. Rivers Alliance v.
FERGC 325 F.3d 290, 2967 (D.C. Cir. 2003)Cal. Trout v. FERC313 F.3d 1131, 1133 (9th
Cir. 2002);Am.Rivers Inc.v. FERG 129 F. 3d 99, 107 (2d Cir. 1997).
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section 401. Second, the EPA will act as the certifying authority where the discharge would
originate onlands of exclusive federal jurisdictidf.

The EPA alsonotifiesneighboring jurisdictionsvhenthe Administratodetermines tha
discharge may affethe quality ofs u ¢ h ] u r waterd Id. att134d(aj)(8) 6Although section
401 certification authority lies with the jurisdiction where the discharge originates, a neighboring
jurisdictionwhose water quality ipotentially affected by the discharge may have an opportunity
to raiseobjections taa certification issued for a federal license or perivihere the EPA
Admini strator determines that a discharge sub
of a neighboring jurisdiction, the EPA is required to notify that other jurisdidtoif.the
neighboring jurisdiction determines tihat the
violation ofawater quality requirement of that jurisdiction, it may notify the EPA and the
federal licensing or permitting agency of its objectiothilicense or permitd. It may also
request a hearing on its objection with the federal licensing or permitting agersuchAa
hearing,section 401 requirebie EPAto submit its evaluation and recommendatiaith respect
to the objectionThe fede a | agency wi || contteEBADSt he jurisd
recommendations, and any additional evidence presented at the haadliigs h al | condi t i ¢

such license or permit in such manner as may be necessary to insure compliance with the

¥ The federal governmentay dtain exclusive federal jurisdiction over lands in multiple ways,
including where the federal government purchases lands consistent with article 1, section 8,
clause 17 of the U.S. Constitution and a state chooses to cede jurisdiction to the federal
govermment, or where the federal government reserved jurisdiction upon granting stateod.
Collins v. Yosemite Park Cp304 U.S. 518, 5280 (1938),James vDravo Contracting Cq

302 U.S. 134, 1442 (1937);Surplus TradingCo.v. Cook 281 U.S. 647, 6562 (1930);Fort
Leavenworth Railroa€o.v. Lowe 114 U.S. 525, 527 (1893 xamples of lands of exclusive
federal jurisdiction include Denali National Park.
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applicabl e water quality r equld.Ifteemnenditiossd of t he
cannot ensure compliance, the federal agsheajlnot issue the license or permit.

The EPAalsomust provide technical assistance $ection401 certificatios upon the
request of any federal &ate agency or project proponelat. at 1341(b). Technical assistance
might include provision of any relevant informationor comment on methods to comply with
applicable effluent limitations, standards, regulatjisaguirements, or water qualgyandards

Finally, the EPAIs responsible for developing regulations and guidance to ensure effective
implementation of all CWA programs, including section 404gislative historyndicatesthat

Congresgreatedhewater qualitycertificaion requirementtéi r e c o g ni z esipiftyot he r es

Feder al agencies to protect water gquality whe
Rep. No. 91351,at3(1969)i Il n t he past, these [ Federal]] I i c
granted without any assurance that the [water quatitdsrdar ds wi | | be met or

Id. As an example, thegislative historydiscussesthAt o mi ¢  En er g yfaillledonmi s si o

considerthe impact othermalpollution on receiving waterehen evaluatingjsite selection,

construction,and e si gn or operatioi of nuclear power pl
The certification requirement first appeared in section 21(b) of the FWa&@Atrequired

States to certify thaft s uactikity will be conducted in a manner which will not violate

applicablewater quality standards0 P u b . -224,8 21¥b)(1), 89 Jtat. 91 (1970)

(emphasis addedAs described above, the 1972 amendments restructured the CWA and created

a framework for compliace with effluent limitations that would be established in discharge

permits issued pursuant to the new federal permitting prograepre-existingwater quality

certificationrequirementvasretainedn section 401 of the 1972 amendmemis modifiedto be

consistent with the overall restructuring of the C\WAe new section 401 requiradvater
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guality certificationto assure that thadischarge will complywith effluent limitationsand other
enumerated regulatory provisions of the 88 U.S.C. 1341(a)emphasis added)he 1972
amendmentalsoestablished a nesection 401(d)which provides thatertificationsi s hal | s et
forth any effluent limitations and other limitations, and monitoring requirenrergsssary to
a s s wampliancewith the samenumerate€ WA provisionsand withif any ot her appr o
requi r eSwmteorfribal lawf. 33 U.S.C. 1341(d).
The EPAfirst promulgatedwater quality certification regulatioms 1971 to implement
section21(b) of the FWPCA® Some operative provisions tif e  E PIX Kcertification
regulations contain language fraaction 21(b) of thEWPCA that Congress changedthme
1972amendmentd-or example t h e 19ElBeftificationregulations direetdauthorities to
c er t i thgactivitnailtbe donducted in a manner which will not violate applicatdger
guality standards 40 CFR 121.2(#2)-(3) (emphasis added). These outdated provisimnsot
reflect the language of section 4@k discussed elsewhere in this preamdnelhave caused
confusion forStates,Tribes, stakeholders, and courts reviewing section 401 certificalions
section 304(h) of the CWACongress commandéae EPAto promulgate certification
guidelines within 180 days of enactment of the 1972 amendngaed33 U.S.C. 1314(h)
(direcingePA t o fApmoomyl @ dduidelineskgabli®Bhing test procedui@sthe
analysis of pollutants that shalclude the factorsshich must be provided in any certification

pursuant t o s e c trettheEPAhasinot apgdated itsicestificAtion régulations to

5TheE P A B9%1certification regulationsverelocatedat 40 CFR part 121The EPA has also
promulgated regulations addressing how 401 certification applies to the CWA section 402
NPDESprogram, found at 40 CFR 124.53, 124.54, 1243848 FR 14264 (Apr 1, 1983).

Thisfinal rule does not address the NPDES regulations, and the Agency will make any necessary
conforming regulatory changes in a subsequent rulemaking.
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conform with the 1972 amendmenistil now. A primary goalfor thisfinal ruleis to update and
clarify theA g e n ceguatsongo ensure that they are consistent with the CWA.
3. T h e EIPACGestficationRegulations

Th e E BRRXXrartificationregulations requircertifying authorities to act on a
certification request widdGFR 021.26(bfThe eeguiationsa b | e
provided that the federal licensing or permitting agency determines what constitutes a
Areasonabl e per idshhl genemlly de sik imanths but m any pvent shall not
exceed one yeald.

The1971certificationregulationsalsoprovided that certifying authorities may waive the
certification requirement under two circumstances: first, when the certifying aytbemds
written notification expressly waiving its authority to act on a request for certificatnoh
second, when thiederal licensing or permitting agency sends written notification to the EPA
Regional Administrator that the certifying authorityléal to act on a certification request within
a reasonable period of time after receipt of such a reqdeat.121.16(ajb). Once waiver
occurs, certification is not required, and the federal license or permibenagued33 U.S.C.
1341(a).

The 1971certificationregulationsestablisked differentrequirementshat appliedvhen the
EPAwasthe certifying authorityincludingspecificinformationthat mustbe included in a
certification request and additional procedukérsder these requirementke project proponent
was required tgsubmit to the EPA Regional Administrator the name and address of the project
proponent, a description of the facility or adihvand of any related discharge im@aters of the
United Statesa description of the function and operation of wastewater treatment equipment,

dates on which the activity and associated dischaoygd begin and end, and a description of
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the methods tbe used to monitor the quality and characteristics of the disclrge-R
121.22 Once the requestassubmitted to the EPA, the Regional Administrat@s required to
provide public notice of the request and an o
interested and affected parties will be given reasonable opportunity to present evidence and
testimony at a public hearing on the question whether to graleny certification if the
Regional Administrator determines Idlatat such a
121.23. If, after consideration of relevant information, the Regional Administrator detdrmine
that there i s 0r beypsoposed activity will sosresultanrawielatianlofa t  t
applicable water qual ity swoalmhissueithd certificatiafth e Re g i
Id. at 121.24.

The 1971certificationregulations identied a number of requirements that all certifying
authorities must include in a section 401 certificatldnat 121.2. For exampl#he regulations
provided that section 401 certification shall include the name and address of the project
proponentld. at 121.2(a)(2)They also provided thahé certification shall include a statement
that the certifying authority examined the application made by the project propotieant to
federallicensing or permitting agency abdses its certification upon an evaluation of the
application materials whicarerelevant to water quality considerationgluat itexamined other
information sufficient to permit the certifying authority to make a statement that there is a
ifireasonabl e assurance that the activiety wi |

applicabl e wat eld atG2i.2(h)(2B)yFinaly, therregalatiahs provided that

®yse of the terms Areasonable assuranceodo and
E P A D9%1 certificion regulations was consistent with section 21(b) tife pre1972 statutory
languageHowever those terms are not used in the operative provision of CWA section 401

which replaced the pr#972 languageSeePub.L. No.91-224, 821(b)(1), 84 Stat. 91 @r0).
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the certification shall staf@&any conditions which the certifying agency deems necessary or
desirable with respect tahertinfoenatdrihattbehcartifing of t h
authority deems appropriatéld. at 121.2(a)(4)5).

The1971certificationregulationsalso establiskda process for the EPA to provide
notification toneighboring jurisdictiongh a mannethat is similar to that provided CWA
section 401(a)(2). Under ti®71certificationregulations, the Regional Administraigas
requiredto review the federal license or permit application, the certification, and any
supplemental information providéd the EPA by the federal licensing or permitting agency, and
if the Regional Administrator determitéhattherewasiir eason t o beli eve that
affect the quality of the waters of any State or States other than the State in which the discharge
originates, 0 t he wdilenmpiifyoeach affecte@taba withinghirty days ofr
receipt of the applation material@nd certificationld. at 121.13. If the documents provided
wereinsufficient to make the determination, the Regional Administiaaldrequest any
suppl ement al information fAas mddyatIRel12rireagesi r ed
where the federal licensing or permitting ageheida public hearing on the objection raised by
a neighboring jurisdiction, notice of such objectwas required tde forwarded to the Regional
Administrator by the licensing or permitting agencylater than 30 days prior to the hearit.
at 121.15. At the hearinthe Regional Administratoras required teubmit an evaluation and
Afirecommendati ons as to whether and under what
i ssucked. o0

Thel1971certificationregulations establigit hat t he Regi onal Admini s

upon request s h ahsingandgpermitting dgenciesawithreinfoamatioh regarding

"The term fidesirableodo is also not used i n CWA
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water quality standardmdadvise them as tive status of compliance by dischargers with the
conditions and requirements of applicable water quality standdrdd.12130.

Finally, thel971certificationregulations establigidan oversight role for the EPA when a
certifying authority modifid a prior certification. The regulation provdithata certifying
authoritycouldmo di fy i ts certifi cat greedupdnibynthesartidying manne
agency, the licensing or permitting agency, trelRegional Administrator k. at 121.2(b)

(emphasis added).

As noted throughout thinal rulep r e a mb | e , 191l derificdhriegulations were
promulgated prior tthe 1972 CWA amendments aimdmanyrespectslo not reflect the current
statutory languagm section401 | n addi t iI9dlcertificatiboneeguati®rsio sot
address some important procedural and substantive components of section 401 cartificatio
review and actionThisfinalrulei s i nt ended t o moderaightheen t he EPA
with the current text and structure of @&/A, and provide additional regulatopyocedureshat
the Agency believes will help promote consistent implememtaticection 401 and streamline
federal license and permit processamsistent with the objectives of the Executive Qrder

4, Judicial Interpretations of Section 401

During the 8 years since its passage, the federal courts on numerous occasions have
interpreted key provisions of section 401. The United States Supreme Court has twice addressed
guestions related to the scope and triggering mechanism of section 401, and lowelsmurts
haveaddressed certain elementsettion401 certificatios. This sectiorof the preamble
summarizes the U.S. Supreme Court decisions and major lower court decisions.

a U.S. Supreme Court Decisions

i. PUD No. lof Jefferson County
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In 1994, the Summe Court reviewed a water quality certification issued by the State of
Washington for a new hydroelectric project on the Dosewallips RBemPUD No. 1 of
Jefferson County v. Washingtbepd of Ecology 511 U.S. 700 (1994PUD No. ). This
particular decision, though narrow in its holding, has beenlbgadher courts as well as the
EPA (in past yearsand somestates andribes tosignificantly broaden the scope of section 401
beyond its plain meaning.
The principal disputadjudicdaedin PUD No. 1was whethea State orTribe may require
minimum stream flovas a conditionn a certification issuednder section 401. In this case, the
project proponent identified two potential discharges from its proposed hydroelectric facility:
Aithe release of dredged and fill materi al dur
water attheend ofttea i | r ace after the water SilhWkSatbeen us
711. The project proponent argued that the minimum stream flow condition was unrelated to
these discharges and therefore beyond the scope &fthet e s aut hor i.kdy under
The Court analyzed sections 401(a) and 4QkHcifically, it analyzedhe use of different
terms in those sections of the stataterform the scope of section401 certification. Section
401(a) requires the certifying authority to certify ttregdischargefrom a proposefederally
licensed or permittedroject will comply with enumerated CWA provisions, and section 401(d)
allows the certifying authority to include conditions to assure thagpicantwill comply with
enumerated CWA provigin s @ a atlyerfappropriafes t at e | aw bléd.8atr e ment s
700. Emphasizing that thieexto f s e ¢ t i refars todtle tamglipnceiof the applicant, not
the discharge veCourt concl uded that section 401(d) #di
additional conditions and limitations on the activity as a whole once the threshold condition, the

existence of a dda®Mharge, is satisfied. o
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The Courtthen concluded #tthis interpretation of the statute wasnsistent withtheE P A 6 s
1971 certificatiorregulationsto which the Court accordéhevrondeferenceé® The Court
favorablyquotedt h e B.@7Acérsficationregulations a0 CFR 121.2(a)(3Qquoted the
EPAG6s g ui Watlandseand401tCersfidatipand statedhatin EP A6 s concl usi on
activitie® not merely dischargésmust comply with state water quality standards is a
reasonable interpretati on 501fU.SAt782@iing amterd i s ent
alia, Chevron U.S.A. Inc. v. Natural Resources Defense Council4B¢.U.S. 837 (1989)

The Court was careful to notethabaat e 6s aut hority to conditior
unbounded® aamed fitkath only ensure that the proj
effluent | imitations and other | imitations, u
provisionsofthe Ac, 6éand with any other appllitpati ate r e
712The Court concluded that dAstate water qual.
among the O6other | imitationsé with which a St
certification processo and noted that 1ts view
again cit iped72regubatioesRivdabsequenguidanceld. at 713.

AlthoughPUD No. 1has been interpretdmoadlyby someto expandStateauthority under
section 408 beyond assessing water quality impacts from the dischsoges tallow
conditions beyond the enumerated CWA provisiotise Court did not stray from the bedrock
principles that aection401 certification must address wateatjty and that appropriate
conditionsinclude those necessarydesure compliance withttfg¢ at e6s wat er. qual i f

|l ndeed, referring to the section 401 | anguage

¥ The Court apparently failed to identify or understand thaEtlReA 6 s r egul ati ons we
promulgated prior to the 1972 CWA amendmetd thus do not interpret the 1972 Act.
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other appropriate requirementsoftsta | aw, 6 t he Court explicitly ¢
additional state lawsf any, might be incorporated by this language. But at a minimum,
limitations imposed pursuant to state water quality standards adopted pursuant to § 303 are
appropriaterg ui r e me nt s 5hlfU.Sat{71lB(Eemnephdsisadded).

On the scope of section 401, the dissenting opimdJD No. 1would have declined to
adopt the interpretation suggestedlbye PA6s r egul ati ons and guidanc
the statutory section as a whole, attempting to harmonize sections 401(a) and (d). The dissent
first noted that, if thenajorityd s ¢ o0 n c |Statesicanimpasd anditions unrelated to
dischargesis@r r ect , ACongressd car ef Wlthe provisionghaton di s«
describes the scope and function of the certification prdcess s wast ed ef fort, o
majoritysc oncl usi on fdneffectively el ibiliUnSat72¢6s t he co
(Thomas, J., dissentinghhe dissenttheheasi | y reconcil edo the two |
that nit is reasonable to infer that the cond
must relate to the very purpose the certification process is designed torsersewhile section
40( d) permits a State to place conditions on a
applicant, 8 those condi t i old at7282v She dissent further be r e
noted that each of the CWA peswbes dschargmetatede nu mer a
Il i mi t at i o n sthatthe plain landuage & $ectionet01(d) supports the conclusion that
certification conditions must address water quality concerns from the discharge, not the proposed
activity as a wholeld. at 727 Finally, the dissent applied the princiglpisdem generis its
analysis oftatutory constructoaend concl uded that because fAot he
st at areihcludedin a list of more specific dischangdated CWA provisionghi s néra) e

reference ta@appropriatérequirement®f state law isnost reasonably construed to extend only
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to provisions that, like the other provisions in the list, impose discliageé at ed rllestri ct
at 728.

The dissent also took issue withthea j o rrietlyiéasnce, at | east iin par
regulations and its application 6hevrondeferenceThe dissent noted that the Court had not
first identified ambiguity in the statute antbdatthefederalgovernmenhad not sought judicial
deferencdo E P A6 s 541gWis. a 128B(Themas, J., dissentingyee alsdrief for
the United States as Amicus Curiae Supporting AffirmaRtH) No. 1 of Jefferson County v.
Washington Defb of EcologyNo. 921911, (Dec. 1993)The dissent noted that there was no
EPA interpretation directly addressing tledationship betweesections 401(a) and (d), and that
the only existing EPA regulation that addregbesonditionsthat may appear in section 401
certificationsii s p e a kssi veexlcyl ui n t er ms '0ld. (ciling40CERi ng di scha
121.2(a)(4).

ThePUD No. 1decision addressed two other scopkted elements of section 401: whether
certification conditions may be designed to address impacts to designated uses, and whether
conditions related to minimum stream flows are appropriate under section 401. Ficsiuthe

conducted a plain |l anguage analysis of the CW

19 The amicus brief filedby the Solicitor General on behalf of the EP&his case did not

grapple with the language in 401(a) and (d) at allpbtarily argued that the proposed project
had two distinct dischar ges i¢chagescduld reasonablyu
be said to cause a vi ol at i @includingthée¢ desgnafet asese
and antidegradation componerBsief for the United States as Amicus Curiae Supporting
Affirmance,PUD No. 1 of Jefferson County Washington Deapof EcologyNo. 921911 at 12

n. 2 (Dec. 1993) (Aalt i s therefore unnecessar
intended by the use of the term fAapplicant, o
States a broad@ower to condition certifications under section 401(d) than to deny them under
section 401(a) and, i f so, whether there are
c o nd i tThesamisus lorigf also did notform the Court that thdg e n drgplementing

regulations included language from the prior version of the Act.

O S
= n

Paged5 of 289



This document is a prepublication version, signed by EPA Administrator Andrew R. Wheélereoh, 2020EPA

is submitting it for publication in thEederal RegistelWe have taken steps to ensure the accuracy of this version,
but it is not the official versioNotwithstanding the fact that EPA is postimgre-publication version, the finaute

will not be promulgated until published in tRederal Register

the statute, a project that does not comply with a designated use of the water does not comply
with the applicabl & awas Bis megndhathsedtiond0st andar ds . o
certification may appropriately include conditions to require compliance with designated uses,
which, pursuant to the CWA, are a component of a water quality stariddagkcond, the Court
acknowledged that the Federal Power& ( FPA) empowers FERC Ato i s
Onecessary ..oforthe develomment, #angmission, and utilization of power across,
along, from, or in any of the streamsover which Congress has juris
FPA eiui res FERC to consi der ald at722.jAkhougittlee e f f e c
Court had previously rejectedsh at e 6s mi ni mum stream fl ow requi
stream flow requirement in a FERC license, the Court found no sicoitdlict in this case
because FERC had not yet issued the hydropower liceh§&ven the breadth of federal
permits that CWA section 401 applies to, the Court declined to assert a broad limitation on
stream flow conditions in certifications but corsdathatthey may be appropriate if necessary
toenforces&st at ebs water quality stldatd28r d, i ncludi ng
. S.D. Warren

Il n 2006, the Court revisited section 401 in
certification of FERC license renewals for five hydroelectric dams on the Presumpscot River.
S.D. Warren Co. v. MainBd. of Envtl. Prot., 547 U.S. 370 (20065.D. Warrer). The issue
presented ir5.D. Warrenas whet her operation of a dam may
waters of the United States, triggering the need for a section 401 certification, even if the
discharge did not add any pollutants. The €analyzed the use of different tedns
Adi schargeo and Adwitkircthe WA, Bowohbse ero$ dreudéefinadd s o

how they are used in CWA sections 401 and 402. The Court noted that section 402 expressly
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uses the term ftdios canadr gee qoufi rpeosl Ipuvetram t s f or su
401, by contrast, provides a tool faiates to maintain water quality within their jurisdiction and
uses the toermhiidhscbBangée i nde p°Findihgnospegfic def i ne
definition of the term Adischargeo in the sta
meani ng: a Afl owing or issuing outo and concl
Afdi scharge dfat3&7pol |l ut ant . o

The@urt held that opepattd mtgi aal dfaor fiad ocdkiss o haa rsc
triggerssection 401547 U.S.at 373. In so holding, the Court observed thangress had
defined Apol | ut i o ntllke manmdde or méihdacedraltetbontofdhe me a n i
chemical, physical, biological, and radiological integrity of watgg U.S.C.1362(19) and that
A[t] he alteration of water quality as thus de
releasing water through turbine$47 U.S.at85.Sich changes in a river A
legitimate legislative business, and the Clean Water Act provides for a system that respects the
St atebs ldkadamce8ds. bhe Court concluded by obser\
[section]401 are essential in the scheme to preserve state authority to address the broad range of
p ol | uld. Thes Benténcevhen read in isolatigrnas beernterpreted as broadening the
scope of section 401 to allow certifying authorities to consider potential environmental impacts
from a proposeéederally licensed or permittgatojectthat have nothing to do witater
guality. However the Court followed hat sentence with a quote fro
statement during the enactment of section 401.:

No polluter will be able to hide behind a Federal license or permit as an
excuse for a violation afater quality standard[s]No polluter will be able

XThe Court noted that the
gualification incudes a di
(quoting 33 U.S.C. 1362(16))

Act provides that
scharge ofat3 pol |

—

C
C u
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to make major investments in facilities under a Federal license or permit
without providing assurance that the facility will comply withter quality
standards No State water pollution control agency will be confronted with a
fait accompli by an industrhat has built a plant without consideration of
water quality requirements

ld.(emphasis added). The Cwnymredsonshit Eangresd paovided |, ATh

the States with power to enforce 83USg. other a

1341(d)by i mposing conditions on federal | i cense:¢
Id. (emphasis addedyhus,whenead i n context, t hé& a&toauds O6asu tsh al
to address a fibroad range of pollutiond under
requirement of State | awd means anyt &iantge 6ost h e

orTri beds acti on o0 nande focesedon dnything otherahan comptiance st ¢
with appropriatevater quality requirements
b. Circuit Court Decisions

Over the years, federal appellate courts ldseaddressed important aspects of section 401,
including the timing for certifyingathorities to act on a request and the scope of authority of
federal agencies other than the EPA to make determinaticsecton401 certifications. This
section highlights a few of the most significant issues concerning section 401 and the most often
cited decisions but does not cover the univerdeveér federal court oBtate courcase law. The
Agency intenddor thisfinal ruleto provide consistency and certainty where there may currently
be conflicting or unclear but locally binding legal precedent.

Recent case law has provided insight concerning the timing and waiver provisions of section
401. In 2018, the Second Circuit addezbsthe question of when the statutory review clock
beginsN. Y. State Depdét of ,B8d#F.3dl450, 4656 (R6 @rr2018t i on v .

Considering Millennium Pipeline Companyb6s cer
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State of New Yorkand held that the statutory time limitristtriggered when &tate determines

that a request for certification is fAcompl ete
abrightt i ne rul e regarding the besaisafteri ngceifptr eof e
such request o by It Othernise, the dodrtywoted ittt att elsociouy d A b
this brightline into a subjective standard, dictating that applications are complete only when

state agencies decide that they hall¢he information they need. The state agencies could thus
theoretically request s updgadtéInEheAgancy agree$ vath mat i o
this holding.

The D.C. Circuit has also recently analyzled statutory timeline for review of a certification
andhascorrecthh el d t hat , consistent with the plain |
a full year is the absolute maximum, [the statute] does rotymte a finding of waiver prior to
t he pass ageHagaValeyfTnbé V. FER@18 F.3ddl099, 1104 (D.C. Cir. 2019
cert deniedsub nom. Cal. Trout v. Hoopa Valley Trjldd0 S.Ct. 650 (2019%pignificantly, the
courtobservedhatthe EPA s o wn rdeppmdlgatedibyithe agency charged with
admi ni st er B allgwed for evaiveditér only six monthdd.

In Hoopa Valley Tribgthe D.C. Circuitalsocorrectyh e | d t hat fGahdhe wi t hdr a
resubmission of water qualitertification requests does not trigger new statutory periods of
r e vild atll®1.Thecourt found that the project proponent and the certifying authorities
(California and Oregon) had i mproperly entere
request for State certification of its relicensing application was automatically withcramah
resubmitted every yearpdgye olpetrtad nn ,oSateolefond@it thtee &
t he st ayeartvavéersieadlingd. at 1104The court observed that 0

effectiveness of such a withdravarddr e s ub mi ssi on scheme is an und
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because the statuteb6s text #fAis clearo that f a
within a reasonable periaxf time, not to exceed one year, waives$heat e 6s ab Pl i ty t
Id. at 1103. The court found that, pursuant to the unlawful withdramaresubmission

ischem@&,adt etshenad not yet rendered a cehdi ficat
initial request was submitted to tBatesld.at 1104. The court declined
|l egitimacyo of an alternative arrangement whe
request in place of the old orid. Nor did it detdbequesimugbeiichow di f f

constitute a O0new r equyeesard dl Qmeh& facthzeforeit,the r est a

court found that ACali forniabés and Oregonbés d
statutyeetasy dneni t pfedh BERCAdssaontrol over whet
l' i cense il | i ssue. O

Another important area of case law deals with the scope of authority and deference provided
to federal agencies other thdnre EPA in addressing issues arisingder section 40IMany
other federal agencies, including FERC and the Corps, routinely issue licenses and permits that
requiresectiond01 certificationsand are responsible for enforciState certification conditions
that are incorporated into fedelakenses angermis. However, becaudbe EPA has been
charged by Congress with administering the CWA, some courts have concluded that those other
federal agencies are not entitled to deference on their interpretations of sectiSeef0a.
Rivers Alliance VFERGC 325 F.3d 29029697 (D.C. Cr. 2002) Am.Rivers Inc.v. FERG 129

F.3d99,107(2d. Cir. 1997)Other courtdhave concluded that FERC has an affirmative

21 Two decisions from th&econd Circuitecentlyacknowledged that project proponenés/e
withdrawnand resubmitted certification requests to extend the reasonable time period for a state
toreviewSeeN. Y. St ate Depo6t of B34 #F3dt456;,Coasttgtienr vat i on
PipelinevN. Y. St at e Dep0t, 868fF.3d&87,04dCir. 2@18) iaveveryimt i on
neither case did the court opine on the legality of such an arrangement.
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obligation to determine whetharcertifying authority hacomplied with requirements related to

asection401 certificationSeeCity of Tacoma v. FER@60 F.3d 53, 668 (D.C. Cir. 2006)

(FERC had an obligation to Aobtain seeas® mini m

Keating v. FERC927 F.2d 616,%2-23, 625 (D.C. Cir. 1991) (whilafederal agency may not

question proprietyo®t at e cer ti fi cat i onFEB&ruetatécastdeadde ns e ha

whether the stafs assertion of revocation satisfies section 401@)(3)pr edi cat e requi I
In an important determination of procedural authorities, the Second Ciasuiteldhat

FERG as the licensing agengyfimay determine whether the proper state has issued the

certification or whether a state has issued aceréift i on wi t hin tAme prescr il

Rivers Inc, 129 F.3dat110-11. This holding i€orrect; theholding is consistent with and

supported by the Iimplied statutory authority

period of time (whichshhl not exceed one year)o in the firs
Case law also highlights the potential enforcement challahg&federal agencies face with

section 401 certification conditiotisat arencluded in federal licenses and permiisderal

agenteshave beemdmonishedottoi s e ¢ 0 n d Stgautevestés sjuality certification or its

conditions see, e.g.City of Tacoma460 F.3d at 67Am Rivers Inc.129 F.3d afl07;, U.S. Dept.

of Interior v. FERC952 F.2d 538548( D. C. Ci RERC na9 reoRalter qr neject

conditions i mposed by t he s teahwherethéfederal gh sect

agency has attempted to imposeditans that are more stringent than Siea tcenditsors.

SeeSierra Club v. U.S. Army Corps of Engine®@«) 9 F. 3d 635, 648 (4th Ci

language of the Clean Water Act does not authorize the Corps to replace a state condition with a

meaningfully different alternative condition, even if the Corps reasonably determines that the

alternativecondii on i s mor e pr ot;sedlsovaek eo fC dAssotiveerr sgou a | i t
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EPA 652 F.3d 16, 12 (D.C. Cir. 2011)concluding that additionalotice and comment dptate
certification conditionsvould have been futilb e ¢ a u etitiofiershhave failed to establish
that EPA can alter or reject state certification conditions.pButinL a ke Car r.jther sé6 As
coutal so observed, Aln] otably, the petitioners
6compl[y] with the terms of section 401, 6
authority to regul at €ityofaceanassd R ae67)amndihmeourc e 0 ( C
concluded that ifitherefore need not consider whether EPA has authority to reject state
conditions under suatircumstances Also, in Snoqualmie Indian Tribe v. FER@e Ninth
Circuit uphel d FERCO s i remehtsigeater thandhose speaifiedimu m f |
the State of Washingtonbs certification as | o
protections provided by the [ State] certifica
case, FERC had added liceronditions increasing the minimum flows specified inShea t e 6 s
certification in order to Aproduce a great am
the Tribebs religious experildneealsotaseesne of t he
discussed aection I11G of this noticeaffirming a rolefor federal agencie® confirmwhether
certifications comply with the requirements of section 401.

Thisfinal ruleis intended tgrovide clarity to certifying authorities, fedeadencies, and
project proponents, asdatidresses comprehensively and for the first tielevantcompeting
case law and attemptsdtarify the scope of conditions that may be included in a certification
and the federal agenpmocesssd role in the certifi

5. Administrative Law Principles
To understand the full context and legal basigHfinal rule, it is useful tareviewsome

key governing principles of administrative law. In general, administrative agencies can exercise
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only theauthoritythathasbeenprovidedto themby Congress, and courts must enforce

unambiguous terms that clearly express congressional intent. However, when Congress delegates
authority to administrative agencies, it sometimes enacts ambiguous statutory provisions. To

carry out theicongressionallyauthorized missions, agencies, including the EPA, must often
interpret ambiguous statutory terniowever theymust do so consistent with congressional

intent. InChevron, U.S.A. v. Natural Resources Defense Cquncil 467 U.S. 837 (1984)

(Chevrorn), the Supreme Court concluded that courts have a limited role when reviewing agency
interpretations of ambiguous statutory terms. In such cases, reviewing courts defer to an
agencyb6s interpretation of ambi guadlednderer ms i f
Chevron federal agenciésnot federal courts are charged in the first instance with resolving
statutory ambiguities to implement delegated authority from Congress.

The Supreme Court has described@evrona n al y s i ss taesp oa PBiActracoe s s .
Motorcars, LLC v. Navarrpl36 SCt. 2117, 2124 (2016). At step one, the reviewing court
determines whether Congress has fAdGhevgt |l y spo
467 U.S. at 842. I f s o, 0 trthaawell asshe aglney, neustd of t
give effect to the unambi gldatB42l43 Ifthestatuteis sed i n
silent or ambiguous, the reviewing court proceeds to the seconéhsidpchthe court must
defer to the agadmadyeidathadstataadanddda b | e

In the field of judicial review of agence regiilations that interpret statatthat those
agencies administe€Chevrond e f er ence rel i es on the principle
agency the authority to administer a statute by issuing regulations with the force of law, it
presumes the agency wil/l use that authority t

Encino Motorcars136 S. Ct. at 2125 (citinghevron 467 U.S. at 84314). Courtsthushave
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appliedChevrond e f er ence to an agencyds statutory int
delegated authority to the agency generally to make rules cathgrigrce of law, and that the
agency interpretation claiming deference was
Mayo Found. for Medical Educ. and Res. v. United St&@2 U.S. 44, 45 (2011) (quoting
United States v. Mead Corg33 U.S. 218226 27 (2001)).
In Chevron the Supreme Court reviewdite EPAS sterpreation ofstatutory language from
the Clean Air ActAmendments of 197 Congress amended the Clean Air Act to impose
requirements oftates that had not achieved the national aalityustandards promulgated by
the EPA. States that had not attained the established air standards had to implement a permit
program that would regul ate finew or modi fied
Air Act Amendments of 1977, Pub. No. 9595, 91 Stat. 6851977) The EPA promulgated
regul ations defining a Astati on@aadycingsour ceo as
structures may be located. The EPA, therefore, treated numerous pebhatcucing structures
collectivelyasasigl e fAstationary source, 0 even if thos
facility or complex.See40 CFR51.18()(1)()( i i ) (1983). Under the EPA(
could modify or construct new pollutieemitting structuresvithin the facilty or complexas
long as the stationary souécghe facility as a whol& did not increase its pollution emissions.
INn1981,he Natur al Resources Defense Counci l ( NR
Aistationary sour ceo and refulatioesdTheaD.C Qirauit igeeadg e t o
with the NRDC and set aside the EPAOG6s regul at
Clean Air Act Adoes not explicitly define wha
which the permit program. .shouldapply0 and al so concluded that Cc

addressed the issue in the legislative histdRDC v. Gorsuch685 F.2d 718, 723 (D.C. Cir.
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1982). Without clear text or intent from Congress, the D.C. Circuit looked to the purposes of the
program to gui de t het7260Accotdibgsto themdure, Cqngress saught o n .
to i mprove air quality when it amended the CI
istationary sourceo merely promtatdadst. t he mai nt
In a unanimous decision, the Supreme Court revefiselihg that he D.C. Circuithad
commi tted a fdlyadepingh 4 egtadt iec rjouadi ci al definiti
sourced6 when it had decided that COGhewoness its
467 U.S. at 842. The Court explained that it
interpreation of a statute delegating authority to an agency, but, rtdther,t i s t he agenc
to Aafild]l any gap | eft, i langt B4i3. Mhen ICgngress expresstyl @ c it
delegates to an administrative agency the authority to netesystatute through regulation,
courts cannot substitute their own interpretation of the statute when the agency has provided a
reasonable construction of the stat@ee idat 84344.
During the rulemaking process, the EPA had explained that Corgrés®t fully addressed
the definition of fAsourceo in the amenldments
at 858. The Supreme Court agreed, concluding
compel any given interpretationbfh e t e r mid. at8@0UANnctlee legistative history
associated with the amendmeldat862was fisil ent on
In its proposed and final rulemaking, the EPA noted that adopting an individualized
equi pment defd naddulodh oifsiisoanmtcievi ze t he moderr
had to go through the permitting process to create chaliges858. The EPA believed that
adoptingaplantvi de definition of fAsourceodo clbuld resul

Cong dering the Clean Air Actds competing objec
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reducing pollution emissions, the Supreme Cou

consistent with one of those concérte allowance of reasonable economiogh® and,

whether or not we believe it most effectively implements the other, we must recognize that the

EPA has advanced a reasonable explanation for its conclusion that the regulations serve the

environment al ¢lbaj86X The Goarsugd s wdlel E®®PAOs definit

istationary source, o0 explaining that At he Adm

accommodation of manifestly competing interests and is entitled to deference: the regulatory

scheme is technical and corap) the agency considered the matter in a detailed and reasoned

fashion, and the decision i ndvab865% s reconcilin
In theBrand Xdecision, the Supreme Court further elaborated ohexrondoctrine,

uphol di ng oagavertoiinterprét arhbiguous statutes as against contrary judicial

interpretationsEven i f a court has ruled on the interp

judicial construction of a statute trumps an agency construction otherwise ent{@leev@n

deferencenly if the prior court decision holds that its construction follows from the

unambiguous terms of the statute Haddkt hGabl e a.

Tel ecomm. Assodén v ,6548BU.S 96d 982 (260temehasis addedsite r v .

anotherwayBrand Xh el d t hat fAa courtds choice of one r

statute doesot preclude an implementing agency from later adopting a different reasonable

i nt er p rUeitecaState®wn Eurndif S,A55 U.S. 305, 315 (2009)his principle stems

22 For other instructive applications Ghevrord miterpretative principlesseeEntergy Corp. v.
Riverkeeper, INnG56 U.S. 208,222 3 (2009) (statutory silence it
than a refusal topgZuhiPu. Schoa@dDiskDe maty 6.650 b.B.dBld s

8994 (2007)¢ourt considered whether agemitegfthe i nterp

Aiplain | anguage of the statuteo as well as th
Healthkeepers, Inc. v. Richmond Ambulance A6d2 F.3d 466, 471 (4th Cir. 2011 §iatutory
constructon..i s a holistic endeavor o0)
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fromChevroni t sel f, which fAestablished a Opresumpti
a statute meant for implementation by an agency, understood that the ambiguity would be
resolved, first and foreast, by the agency, and desired the agency (rather than the courts) to
possess whatever degr ee o Brand X 546 U.8. 6ti9&821fqudtifrgye a mb
Smiley v. Citibank517 U.S. 735, 74@11 (1996))As Chevronitselfnotedq e v enialt he fAi ni |
agency interpretation Chevion46? U.S5. at863antly carved
In Brand X the Federal Communications Commission (FCC or Commission) interpreted the
scope of the Communications Act of caén84, whi c
serviceo to meariereeguatoyBrandXrbA®HUhSat977 78.Brand X
|l nternet Services challenged the FC6Gaedon nterp
thecour t 6 s ,fhat the Gohmissiti sonstruction othe Communications Aatas
impermissibldd. at 979 80. The Supreme Court granted certiorari and reverBee Supreme
Court wupheld the FCCO0s interpret@evwodrs -¢ fwot he
step analysisThe Court foundhat the relevant statutory provisions failed to unambiguously
foreclose the Commi ssionds interTheeFECad i on, wh
Adi scretion to fill the consequent Idsat9Q% ut or vy
Asthe Court notedhee nt i r e Chgvronis totleave the discretion provided by the
ambiguities of a statut &45WiSat981{ghoindmiepdlEe ment i n
U.S.at 742).Thuscourts cannotely onjudicial precedento overridean agency s i nter
of an ambiguous statutiel. at 9821 nst ead, as a fibetter onywhe, 0 a
precedent t hat Chewoasrtpe peldesnGam Iyt at jtueli @ti afi pr ec
thatthe statuta nambi guously forecloses the agencyobs i

gap for the agency to fill , dd atp8d&3cAeatray c onf |
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rule would produce anomalous resyltecause the controlling interpretatiould then turn on
whether a court or the agenkgdinterpreedthe statutory provision firsSee idat
983.1 \V]hetherCongres$asdelegatedo anageng theauthority to interprea statute does not
depend on the order in which the judicialand adinis t r at i ve c old.&demciexct i ons
have the authority to revise fAunwidse judici al
6. Response to Comments on the Legal Background

The Agency solicited and received numerous comments on the legal backignotined
proposed ruleAmong others,ltese comments included legal arguments pertaining to the Tenth
Amendmentinterstate commerceooperative federalism, tddPA,and t he Agencyds
rulemaking authorityThe sections below providkeEP A& s response to the mc
those comments.

a. TheTenth Amendmerdnd the Commerce Clause

Some commenters assertbd proposed rule would violate the Tenth Amendimsting the
sovereigntythat Stateshave ovemwaters of the United State®ne commenter asserted that
jurisdictional power over waters of tistatewasreserved for th&tatesand not delegated to
Congress. Another commenter asserted that the proposlic onst i t ut e SHatefusur pi
authority and overstepping the Tenth Amendment rights dbthies The EPA disagrees with
these commenterBor the reasons set forthsection II.F.1of this noticeand in the following
paragraphthe Agencyconsiders this final rule to be a careful and thoughtful clarification of
StateandTribal involvement in federal licensing or permitting proceedjmgsluding thosen
which State and Tribahuthority mayotherwise be preempted by federal Iae final rule does
not Ausur po ASt alti s caiststedar, i tisyaorsistEnPwitlh sectidni40la | rul e
strikes the appropriate balance Congress intended between fedegttaralithority, and does

notlimit State authority any more than Congress intended under section 401.
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The Agency also received a comment asserting that the proposed rule would violate the
Tenth Amendment because federal agencies cannot coraer&tates to regulatmterstate
commerce in particular waysiting New York v. Uited States505 U.S. 144, 166 (1992). The
commenter noted that Mew Yorkthe Supreme Court, in striking down portionsghefLow-
Level Radioactive Waste Policy Amendments Act of 18&#requiredStatedo regulate as
Congress instructed ¢ take title to the waste, found that Congress cannot comBiatels
how to legislate and that Congress must exercise legislative aythasitdirectly upon
individuals. The Agency disagrees with this commeritkis final rule neithedirectsthe
functioning of theStates nor commands$Stateshow to legislater regulate The final rule merely
affirmsand clarifieshe scope of thauthoritythatCongresgranted tacertifying authorities to
reviewandcondition a federal license or permit within certain reasonable bpufaisned by
the text of the Actand provides a procedural framewdok States, Tribesandfederal agencies
to follow that will promote consistency in 401 certification proceedings.

In the proposathe EPA solicited comment on whether the proposed rule appropriately

balanced the scope Btatea ut hor i ty under section 401 with

commerce on interstate navigable wat8@me commenters argued that the cases referenced in
the poposed rule preamble, includibgghthouse Resources, Inc. v. InsteelLake Carriets
Association v. EPA652 F.3d 1 (BC. Cir. 2011), are not relevant to this rulemakimbe Agency
disagreesvith the suggestiothatthese caseare irrelevant becausamong other thingshey
demonstrate that section 401 actions are not insulated from legal challenges &Steimg

Tribal interference with interstate commerce amalations of theCommerceClause The

Agencydid not rely on thesalecisiongo inform the substance of the final rutather they were
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considered apart of the overall context of litigation and regulatory uncertainty that contributed
to the need to update the 19&itificationregulations to be consistent with CWA section 401.
Other commentersupported the proposal araised concerns th&tatesand Tribescould
usesection401 actions t@verride federalrade policywith which they disagreét least one
commenter asserted that coaStaltesandStateghat border Canada and Mexicould misuse
section 401 tdlock the construction ahternational terminals for exports, including energy,
agricultural and manufacturing exports. This commenter asserted that such misuse could also
result in blocking imports from trading partners based on objections of a StatgeThe EPA
appreciateshese comments and agréleatthere is a risk thabtateor Tribal certification
authority could be misused in the way described by the commenter. However, as described
elsewhere in thifinal rule preamble and in thEconomic Analysis for the Clean Wagtest
Section 401 Certification Rulefit h e E c o n @availableAnrihe togkstifosthis final
rule), the EPA acknowledges thatanycertifications reflect an appropriately limited
interpretation of the purpose and scope of sectiorafidareissued without controversgand
that the limitations expressed in this rulemaking should further curb any improper invocation of
section 401 authority
The EPA has determined that this final rapgropriately balansghe interestef Stateor
Tribal patticipation in federallicense or permit proceediagnder section40vi t h Congr es s 6
goal of facilitatinginterstatecommerce omavigablewaters Because Congress relied on its
authority under thénterstatesCommerce Clause when it enacted the CWéluding section
401, this rule respexthat balanceThe Agency hafor the first time clearlgefinad the scopef

certification reducing the risk th&@tatesandTribeswould denyor condition certificationgor
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reasons beyond the authonisovided in section 40ar that such denials or conditionsuld
place undue burdens on interstate commerce
b. Cooperative Federalism

A number ofcommeners asseredthatthe proposed rule is inconsistent with the concept of
cooperative federalism and the important rol&tatesandTribesas ceregulators, and
therefore, thee commenterselievedthatthe proposed rulendermines the cooperative
federalismstructure established by Congress in the CWA in section 101(b) and section 101(g).

Most of these commenters noted that the Ck@ognizesst at es 6 pr i mathey aut hor
water resources, designafétates as coegulators under a system of cooperategeralism, and

expresses intent to preserve and prafecat e s 6 r e s p o n Lontmeerterststateds and r
that the CWA was founded on a principle of cooperative federadisdthatthe EPA should not

dictate what States can and cannotAtmther commenter asserted that the proposed rule would

unduly limit States' authority and autonomy to protect their water resources. A few commenters
asserted that the proposed rule would harm Co
authoritiesand federalicensing and permittinggencies. Some commenters asserted that the
proposedrule neglec at es 6 i nterests.

Othercommeners assertedhat the proposed rule is consistent with the overall cooperative
federalism framework established by Congress in the CWA and appropriately balances federal
andStateauthority.A few commenters argued that under section 401, Congress was conferring
on Statesa narrow exception tact in areas that are otherwmeempted entirely by federal law
These commenters descrilbszttion 401 certificationasplaying a limited role in a much larger
federal permitting scheme envisioned in the C\WAew commenters supporting the proposed

rul e described an appr eci &tate sovereifjnbyrandtcdomerativd® A 6 s
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federalism in conjunction with greater consistency in implementing sectiorsé0éral

commentes observed that theroposed rule wouldromote efficiency andiould be consistent

with the intent of the 1972 CWA amendments, leading to consistent nationwide implementation
while allowing theStatesto retain their primary rolesnder the CWAOther commenters stated
thatthe current regulations have allowSt@testo impose conditions beyond the scope of water
guality effects of a dischargkeading to lengthy delayanda process that is ilefined,

confusing in scope, and lacking clear deadli@hercommentes suggetedthatthe proposed

rule supports timely issuance of permits and licermsetagreedhatthe proposed ruleould
ensurehatsection 401 certification does not exceed the scope of CWA jurisdiction.

The EPAhas considered these diverse commentscandiudeghatthe final ruledoes not
infringe uponthe roles ofStatesas ceregulatorsnor does iundermine cooperative federalism.
The final ruledoes not andannotalter thebasicscope ofauthoritygranted by Congrede
Statesand Tribedor thereviewof potentialdischarges associated with feddianses and
permitsfor compliance withwater quality standardStates and authorized Tribes, for example,
remain primarily responsible to develop the water quality standards with which federal projects
must comply.

Accordingly, tisrule neitherdiminishesnor undermine cooperative federalisniRatherthe
final rule clearly identifeswhen a certification is requireahdthe permissible scope sficha
certificatiord including conditions of that certificatidnandreaffirmsthat certifying authorities
havea reasonable ped of timeto act ona certification requestvhich cannot exceed one year
This clarity helps define the appropriate parameters of cooperative federalism contemplated by

section 401and does naindermine it.
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The EPA disagrees with commerserh o suggest that concepts of
precludethe EPA from establishing gealations to implement section 401. Cooperative
federalismmust be implemented consistent with the statutory framewmdler the CWAwhich
doesnotallow EPAto authorize, either explicitly or by implicatioBtates to implemenhis
importantfederal progranmn a mannebeyond the authority established by Congress. Indeed, as
the Agency charged with administeringthe CVBAP A6 s r ol e here is simil a
setting function in other aspects of the Aotensurahatthere are sufficierduthorities and
limitations in place for States and Tribes to effectively implen@ftA programs within the
scope that Congress establishBde final rule provides, for the first timecansistent
frameworkto governthe implementation of CWA section 4€iat compliesvith the1972 CWA
amendments

C. Administrative Procedure Act

Some ommenterassertdthatthe proposed rule is arbitrary and capricious and an abuse of
discretion Some commenters citddiotor Vehicle Mfs. Asén of U.S., Inc. v. State Farm Mut.
Auto, 463 U.S. 29 (1993and arguedhatt he EPA dArelied on factors w
intended it to consider, entirely failed to consider an important aspect of the problem, offered an
explanation for its decision that runs counter to the evidence before the agency or is so
implausible thait could not be ascribed to a difference in view or the product of agency
e X p e rld. at43eOnedcommenteassertedhat the EPA was arbitrary and capricious because
the proposed rule lacks analysis of water quality impacts and fails to consideemthet
proposed rule, if adopted, will ensutett he CWAGS6s overarching goal t
met. Ths commentefurtheras sert ed t hat when combined with t

significantl y nawatersoftha UnieGtates foi n ihtei erd fefctid of t h
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rule could be to leave a regulatory gap, especially in cases where federal law p&tatapts
water quality regulations. Commenters also arguagihg State Farm463 U.S. at 43hat the
EPA f ail ed tretevafitdatasandianioslate ahsatisfactory explanation for its action
including a rational connection These ween t he f
commenterslso citedNa t 0 | Cott onv. EPA b58 [€.3d 927,089 (6thrTir. 2009
and asseedt hat , when the EPA adopts CWA regul ati on
to it by Congress é which is to protect water
elevated industrial interests ov&tatesection 401 authority and therefaensidered factors not
allowed by Congress in violation of the APAtingNa tLG If el i ne ,AK$8dl9 v . FCC
(D.C.Cir.2019\quoting Motor Vehicle Mfrs. . 463489 n v. S
29, 43 (1983)

Thefinal rule isneitherarbitrarynor capriciousnor an abuse df h e  HliBcfetos.In
crafting the final rle, he Agencystarted withthe statutory language of the C\\WAhere the
plain language afhe Act was unclear or otherwise ambiguotig EPA considerethe structure
and purposes of the Aatlevantiegal precedenaind legislative historyThe EPA also carefully
considered the widely varying and competimgnments received during the greposa
outreachincluding Tribal andState engagemerdand more thai25,000 public comments filed
in thepublic docket whichare described throughotltis finalrule preambleTheseare factors
thatCongress intended the Agency to consi@ldd.S.C.553(b) and (c)The Agency carefully
examined the statutory language and the legislative history when determining the scope of
certificationand the appropriate role of fedeliaensing and permittinggencies The finalrule
promoteghe overaching goals of the CWA to prevent, reduaged eliminate pollution in the

nati onbés wat er s aimtdwatess ofrthe gnitdd States, wilieesecvinga r g e
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St a tnaos rdle in implementing the CWA. The Agerftgsexamined relevardnd available
data and articulatedrabustbasisfor the rulemaking ithe proposed and final rupreamble.
Seethe Economic Analysisndthe Supporting Statement féine Information Collection Request
for the Clean Water Act Section 401 Certification Rtde furtherdiscussion ofvailable dat

Some ommenters assertdlde proposed rule is arbitrary and capricious because it is a
reversal okexisting policyand that the Agency did not providdequate suppaior the policy
reversalSome commente@guedhatwhen an agency undertakes a new interpretation, it needs
afactual record on which to make such a chaiggese commenters asserthdtno record
exists in the proposed rule atihtno recognition of prioBtate and EPA practice is evident.
One commenter argued that the EPA failed to provide a valid, reasaisddvaleparting from
decades of agency practi@me ommenters also asserted that Agency did not demonstrate
that the existing regulations are inadequate or explain how the proposed rule will provide
increased predictability in comparison, notihgttlitigation over section 401 denials falls short
of a reasoned explanation. Beeommenters argudtiatthe proposed rule is just as likely to
create more confusion, unpredictability, and delay given the sweeping chiaatibe proposed
rule seeks timplement.Some commentesssertedhat the EPAvas required to anlas failed
to conduct a careful analysis of past certification reviewgemonstrate the need for the
proposed ruleSome ommenters argued that the proposed rule does not consider and analyze
alternatives, athese commenters assert thgeAcy is required to dparticularly when it
proposes to reverse its poljayjting State Farm463 U.S. at 4618; Ctr. For Science in thBub.
|l nterest v. ,DO&p.a&d9950009 (O.C. €ia F986). y

The Agency disagrees with these commenters and concludds tuastificationin this

rulemakingis more tharadequateTh e A g e n ¢ y @nsludds ifontlaelfirst tinoel welk
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defined scopéor State and Tribal revieand actionsinder section 40JAs articulated

throughouthe proposal anthisfinal rule preamble, the 1971 certification regulations were
promulgated to implemesection 21(bpf the 1970FWPCA, notsection 401 othe 1972CWA
amendmentsSeesectionll.F.3 of thisnotice The 1972 amendmesthade two major changes
affectingthe scopeof the certificationrequirement i t changed factivityo t
section401(a) and addesection401(d) which describes effluent limitationsther limitations,

and monitoring requirementisat may be included in@ertification. Thesémportant statutory
elementavere notpresent or contemplatdd the 197 Icertificationregulationswhichthe EPA

is updating with this final ruldt is entirely appropriate, and necessary, for the EPA to conform

to the 1972 CWA amendments when updating its almogea@old certification regulations.

As noted throughout the proposal preamble and the Economic Anéhet$? A acknowledges
thatmary certificationsreflect an appropriately limited interpretation of the purpose and scope

of section 40Jandare issued withut controversy. Althoughfew high profile certification

denials are part of the factual and administrative record for this rkilegpand EPA has

considered these facts during the rulemaking protiesEPA has not relied on these facts as the
sole or primanpasis forthisrulemaking The Agencyo6és |l ongstanding f
regulations created the confusion and regulatory uncertainty that were ultimately the cause of
those controversiaection401 certificatioractiors and the resulting litigatiarTo illustrate the

type of uncertainty this rule is attempting to resolve, recent court cases indicate thairsggne
proponents, certifying authorities and federal agencies have different ideas about when the time
for review of a certification begins afidbnce begu@d whether the réew period can be tolled

or extend beyond one ye&eeHoopa Valley Tribe v. FER®13 F.3d 1099 (D.C. Cir. 2019);

New York State Depodt 0,884FE.B8d0v460 (2d Ci€ 20aangtitutiart i on v
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Pipeline Co., LLCv. New York Stddee p 6t o f E n v,868 F.3d@0 (AdsCer.r201L@)t i o n
Questions have also arisen regarding the role of the federal agency in determining whether a

waiver has occurredillennium Pipeline Co. v. Seggd60 F. 3d 696D.C. Cir. 2017)Recent

litigatonal so rai ses the issue of a certifying autl
than water qualityelated reasons. Seghthouse Resources, Inc. v. Insis®. 3:18cv-5005

(W.D. Washfiled Jan. 8, 2018)

This rule updatetheEPAG s r egul at i on thelanguade esectoo #08$ st en't
enacted in 1972The final rule, while focused on the relevant statutory provisions and case law
interpreting those provisions i s i nf or med b yedevélopedAvgraneadyys0 s e x p e
years of implementing the CWA and policy considerations where necessary to address certain
ambiguities in the statutory texgor the first time,hisfinal rule aligrstheE P A @gulations
with the 1972 amendments and prasdlarity to certifying authorities, federbtensing and
permittingagencies, project proponengnd the general public

Other commenterassertedhat theproposedule is carrying out the direction gindoythe
Executive Ordeto stopSt at es from fAhindering the devel opme
assertedhat administrative action with such a predestined result should not be afforded the level
of deference typically afforde@ertain @mmenters alsoitedWatt v. Alaska451 U.S. 259, 273
(1981), andGeneral Electric Co. v. Gilberd29 U.S. 125, 143 (1978p arguethatthe EPAis
overturning fifty years of practice under the CWA in violation of the clear language of 33 U.S.C.
1251(b) 33 U.S.C. 1341and33 U.S.C. 1370; and asserted that the EPA is entitled to less
deference when overturning past practice.

The Agency disagredbat this rulemaking result was predetermined by the Executive Order.

As discussed in thifsnal rule preamble, the Executive Order does not specify details about what
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the regulation must sagleferringto the Agency and its technical expertiasinformed by
public input, todevelop a regulatiooonsistent with the CWAThe EPAissued a proposed rule,
received public comment on that rule, made changes in this final rule in response to comments
and to increase clarity and regulatory certainty forstieon 401 certification processand
explained the basis for these chandeme of thatwvas predetermined.he EPA further
disagrees with commenté@ssertions that either the proposed rule or this final rule vidlage
CWA. As described throughout this notice, the EPA for the first time conducted a holistic
analysis of the text, structure, and history of CWA section 401. Thetileails based othis
holistic analysis and is consistent with the languag#congressional intent of section 4aad
isinformed by i mportant policy cCoonnsnednetreartdisons .
reliance orWatt v. Alaska451 U.S. 259 273, (19819ndGeneral Electric Co. v. Gilberd29
U.S. 125, 143 (1976}s misplacedecause tith decisions prelateChevronandBrand X As
described irsectionll.F.5 above EPA has undertaken this rulemaking in accordance keyh
principles of administrative lawespecting unambiguous terms of the CWA and interpreting
ambiguous language in section 401 consistenteath gr e s si on al intent. The
and rationale are set out in detail in the proposal and this final rule preamlaleeangdported
by applicable Supreme Court precedent.
d. Rulemaking Authority

Several commentestedA.L.A. Schechter Poultry Corp. v. United Sta3b U.S495,
537 38 (1935) and arguedhatthe proposed rule is unconstitutional becausefligctsthe
executive branch legislating absent congressional delegation to do so. One corassented
thatfederal executive agencies have no inherent authority to make law and are subject to the

legislative powers of the Congre§hiscommentecitedL oui si ana Pub. $Serv. C
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476 U.S. 355, 374 (198@nd arguedhatagencyauthority is limited to the authority granted by
Congress, anthatthe EPA cannot add conditions outside the scope of the @Mahich
Congress providedther commenterasserdthatby seeking to limit hovBtatesexercise their
authority under sectiof01, the proposed rulgouldexceedthdd\g e ncy 6 s st at ut ory &
prescribe such regulations as are necessary t
under [the Clean Wat er wadldihsjead infrlBleSupdn th& . C. 1361 (¢
Airesponsibilities ayreservedtgth8aeSeaBILhSYC. S1). ex pr e s
Othercommentes agreed with the proposal, stating that the EPA is tasked with promulgating
rules for the implementation of the CWiiacluding one commenteiting Alabama Rivers
Alliance v. FERC325 F.3d 20, 29697 (2003).

The EPA agrees that the section 401 rulemaking must be consistent with the C#aA and
EPAG6s aut hheAci, dutdisagreeavithrcommenters who assertitht theproposal or
thisfinal rule exceeded thatuthority. Section 501 of the CWA gives the Administrator the
aut hori ty &sareaetasgary to camy oathis fiinctions under this cliapte3.3 U. S. C.
1361(a). Section 101(d) of the CWA expressly provides that the Administrator shall administe
the CWA.33 U.S.C1251(d) Section 401 of the CWA includes responsibilities for the
Administratorto issue certifications when a State or interstate agency has no authority to issue a
certification under section 401(a)(19 ensurethe r ot ect i on of ot her St ate
section 404a)(2),andto provide technical assistance under section 40%@wtion 304(h) ofite
CWA also specifically directheEPA t o Apromul gate guidelines es
the analysis of paitants that shalhclude the factorgvhich must be provided in any
certificationpursuant to section 401 of this AcB3 U.S.C. 134(h) (setting April 1973 deadline

for doing so) TheEPAis doing so with this final rule.
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To carry outits functions under section 401, t&®A mustadopt rules thagénsure
transparency and accountability for actions taken under section 401. This includes defining the
scope of section 401 and adopting appropriate procedures to implement the timing, pugic noti
and other requirements section 401Upon examination of the language of section 401, the
relevant case law and legislative history, the Agency recognizes that section 401 contains some
ambiguities and lacks clarity in some sections. The Adminiséedor r ol e under sect.
the person charged with administering the CWA, includes adopting reasonable interpretations of
the statute to resolve ambiguities and provide cldfity.examplebecause CWAection304(h)
requires he Administrator to develop guidelines th
provi dedo secionddhcertifiCatAthe EPA appropriatelyinterprets that provision
asauthorizng the Administratot o i dent i fy A f aiccludedinsacertifidaton may n
The final rulepresents a reasonalerprettion ofthe scope of section 401, whjahven the
ambiguitiesin sectiors 401(a) and 401(d), is properly the subject of Agency interpretdittus.
final rule alsorequirescertificaion conditiors and denials to be within that scope #ratcertain
information be included in a certification or denial to support the aclioese substantive and
procedural regulations are necessary for the Administrator to act as a certifying attthority,
administer section 401 provisions related to neighboring jurisdictiongpgmdvide technical
assistance to other certifying authostiéederal agencieand project proponents.

Other o mmenter®objeckedto the proposed rul@assertinghat it would disrespecthe
separation of powers by not implementing the will of Congress as expressed in the CWA. U.S.
Const. art. Il, 8§ 3As discussethroughout this noticghe proposed rule was consistent with
statutory language of the CWA andngressionaintent, andhis final ruleappropriately

implements the will of Congress as expressed in the CWA.
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One commenter questioned the ERAlaim that it has the power to alfeinwise judicial
decisionsA few commenters stated th@ahevrondeference does not give a federal agency the
power to rewrite federal law, and they assert#tihg INS v. Cardozd-onseca480 U.S. 421
(1987);Adams Fruit Co. v. Barret494 U.S. 638, 64850 (1990)Encino Motorcars, LLC. v.

Navarrg 136 S. Ct. 21172016);andKisor v. Wilkie 139 S. Ct. 2400, 2417 (201%®)atthe

proposed rule falls outside the scop&bkevrondeference. A few commenters argued that the
proposal 6s fAholistico review inapproprfyately
drastic changes to the fedeB&iate relationshiphatsection 401 established. Heommenters
arguedthat instances where federal authority is encroachirfgate authority warrant

heightened concerniting SWANCC531 U.S. 159, 173 (2001), amdserted that any changes

must be based on a clear statement from Congress.

Othercommenters stated that the divergent language of section 401(a) and section 401(d)
creates ambiguity that needs to be resolVéeése ommenters argued thtteE P A6 s edr op o s
interpretation is reasonable and necessary tthétistatutorygap. One commenter statitht
the EPAcorrectlyr ecogni zed t hat Chevwond€ferancetirdJ® No. Bsas ance o
entirely misplaced, as the Court did not begin by first identifying an ambiguity in the statute, and
the Court ignored the fact t hatonipineamsefPASés own
idi s cdlanumgberdic o mment er s agr spmposatniaddiessthb e EP AO
ambiguities in the CWA statutory language and the inconsistent application of the current
regulations that impact project applicants and cftetie®sovereignty. These commenters
agreel thatthe proposed rule would promote regulatory certainty, help streamline the federal
licensing angermitting process for critical infrastructure development, enhance the ability of

project proponents to plan for construction, and facilitate early and gotistrengagement
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between permittee§tatesor authorized'ribes and federal agencies to ensure that proposed
projects will be protective of local water quality.

As discussed isectionll.F.5 of this notice Chevronsupplies the appropriate framewdadk
judicial review of statutory interpretation. If the language cbagressional statute is cledrat
unambiguous meaning controls. If, however,dbiegressional text is ambiguowsreviewing
court will defertoh e i mpl ementi ng Agencyobs ,psanrfCWAssi bl e i
section401(a), Congress used unambiguous terms filkéich shall not exceed one yéar a n d
fiafter the receipt of such request is reasonable, indeed necessémy the Agencyto applythe
plain meaning of those termgen draftingts implementing regulations. Where terms are
ambiguoussuch asotherappropriateequirement of State law CWHA section401(d),the
EPA is authorized t@ll the congressional gap and supply a reasonable interpretBtiand X
supporstheE P A @uthority to interpret ambiguous terms in section 401 and its ability to make
reasonableegulatory choicesThatcase recognizghatan Agency statutory interpretatiois
precludedonly when, in gorior decision, a courtoncluded that itsontraryinterpretation was
compelled by the plain language of the relevant &sand X 545 U.S. at 98X{AJcour t 6 s
prior judicial construction of a statute trumps an agency naigin otherwise entitled to
Chevrondeferencenly if the prior court decision holds that its construction follows from the
unambiguous terms of the statute aNomeoftheus | ea
EPA interpretations upon whigts final regulatorylanguage is basethcludingt he Agency 6 s
decision that section 401(d) limitations and requirements may be plabegin t he Adi scha
and notont h e A a ard imconsidtent with thatinciple.

G. Legal Construct for th&inal Rule
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As the precedingiscussiordemonstratg the most challenging aspects of section 401
concerrnthe scope of review and action on a certification requestAgleacy isfinalizing a
regulation that W clarify these aspects and provide additional regulatory certainStdtes
Tribes,federal agencies, artoject proponentsn the timingand proceduralequirement®f
the CWA This section summarizesme of the corkegal principles that inforrthisfinal rule,
andsection Il of thisnoticedescribes how thagency isapplying those legal principles to
support thdinal rule.

1. Scope of Certification

TheEPA has for the first time conducted a holistic analysis of the text, structure, and history
of CWA section 401. As a result of that analysis,BER& is establishinghe scope of section
401 as protecting the quality whaters of the United Staté®m pant source discharges
associated with federallicensed or permitted activities by requiring compliance widter
quality requirements, as defined in this final rule

Since at least 1973, the EPA has issued memoranda and guidance dogamdéms
Department of Justice héiked briefs invarious court casemn behalf of the EPAaddressing
section 401. Only a handful of these documents address the scope of section Abheead
the product of a holistic examination of the statute or gislative history As a resultthese
documentsncluded littleor noexplanation fot h e A girgempcetatrsFor example, in
1989, the EPA issued a guidance document asserting that a section 401 certification could
broadl y addr e daseffatta df & propdsedtadiiveon watet geaht$ direct and
indirect, short and long term, upstream and downstream, construction and operatiBRA, 0
Wetlands and 401 Certificatid2B (April 1989) Theg ui d a n ¢ e ahly explan&iorford s

thisassertion is a reference to section 401(a)(3), which provides that a certification for a
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construction permit may also be used for an operating permit that requires certification. The
guidancedocument, which did not undergo netiand comment procedurel®es not provide

any analysis to support its assertion that a certification could address all potential impacts from
the Aproposed activityo as oppdiedStatesfiled he di s
anamicusbriefin the Supreme Coudn behalf of the EPA ithe PUD No. 1case. Thamicus

brief asserted that petiti onerS3t aweaiesniiomi st ake
condition is outside the scope of section 401 becausee condi ti on woul d be Vv
necessary to assure tligchargegesulting from the project will comply with applicable
provisions of the CWA or O6éany o SceBziefforahepr opri a
United States as Amicus Curiag@porting AffirmancePUD No. 1 of Jefferson County v.
Washingt on DeNo.®21914 at 1129 et. 4993femphasis added)he brief

went on to identify Atwo d&omdthien ptetdits omar dess d
that would wolate the CWATheamicusbrief did not offer an affirmative interpretation to

harmonize the different language in sections 401(a) and 4@iddnsteadeliedon the plain

language in section 401(&lore than a decade later, tHen i t e d SuprenagCoarsamicus

briefin theS.D. Warrercase adoptedithout explanation he Su p r eamadysisGrPWDr t 6 s

No. 1that once section 401 is triggered by a discharge, a certification can broadly cover impacts

from the entire activity. Finally, in 201€he EPA issued its nowescinded Interim Handbopk

which included a number of recommendations on scope, timing, and other issues, none of which
were supported with robust analysis or interpretation of theThetinterim Handbook, which

did not undergo atice and comment procedures eittasp did noreference the fact that the

1971 certification regulations were not updated after the CWA was enacted in 1972.
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This rulemakingis the first time that the EPA has undertaken a holistic review of the text of
section 401 in the larger context of the structurelegilativehistory of the 1972 Act and
earlier federal water protection statytasd the first time the Agency has subgetits analysis
to public notice and commentthefinal ruleis informed by thigolistic review and presents a
framework thathe EPA considers to be most consistent wiité text of the Act and
congressional intenffter considering and taking into acgtt the comments submitted on the
proposed rule he Agencyhasmade some enhancemeintghis final ruleto appropriately
capture the scope of authority for granting, conditiond®mying andwaiving a section 401
certification.For further discussion and response to comments on the scope of certifsxdion,
sectionlll. E of this notice

a. Water Quality

The EPAconcludethat the scope of 8t at e 6 s sextion 4DX review d@r actios not
unboundedndmust bdimited to considerations of water qualitlarifying the proper scope in
this manner aligns witthe objectiveof the CWA torestoreand maintain water qualifigee
CWA section 101(a)Moreover there is no suggestion in either the plain languadleeor
structure of the statute that Congress envisioned section 401 to authorize action beyond that
which is necessary to address water qudiitgctly. Indeed, as described in greater detail above,
the 1972 amendments to the CWA resulted in the enactmertbafigrehensive scheme
designed to prevent, reduce, and eliminate po
regulate the discharge of pollutants imtaters of the United Statepecifically.

In its recent decision i@ounty of Maui, Hawaii v. HawiaWildlife Fund, et al, No. 18 260,
the Supreme Court reaffirmed that fACongresso

Water Act is to Orestegei &aydoma,todh efaliDalt(tab)edd s( Qg
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2, emphasisadded)andnd er scored the i mportance of 1 nterrg
the statutebébs | anguage, structure, faamd purpos
massive |l oophole in the permittina@losoecasg me t ha

evasion of the statut or y Ofpld Awrit 23,2020).0Th eb EPIAD sp u

interpretation of the scope of CWA section 40lim#ted to considerations of water qualisy

fully consistent with these fundamental principles eegpectshe congressional schens issue

in County of MauiAs discussed below and throughout the preambleisthlso true of the

Agencyds other textual i mohseamdpequeréneertsi obtmssulet h at i

relating to, for exampl e, Afdi scharge, 0 Aa rea

year , 0 fAdwater sgtvadamnd yhamyuotrkeenendappropriate r
The EPA is aware thg@omecertifying authorities may have previoushterpretedhe scope

of section 401n a way that resulted in thecorporaton of nonwaterquality-related

considerationgto their certification review processor examplecertifying authorities have

on occasiomequired in a certification condition tleenstruction of biking and hiking trails,

requiring onetime and recurring payments $tate agencies for improvements or enhancements

that are unrelated to the propod$edeally licensed or permittedroject, andhe creation of

public access for fishing alovgaters of the United StateSertifying authorities have also

attempedto addressll potentialenvironmentaimpactsfrom thecreation manufacturgor

subsequentse of products generated by a propdséeérally licensed or permitteattivity or

projectthat may bedentified in an environmental impact statement or environmental

assessmenpreparegursuant to the NEPAr aState lawequivalent This includes, for

example, consideration of impacts associated with air emissions and transportation effects.
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The Agency has concluded that interpreting the scope of section 401 to allow States and
Tribes to regulatandconsider effects adin activity rather than a discharge would invoke the
outer limits of power that Congress delegated to the Agency under the TWAmposition of
conditions unrelated to water quality is mwonsistentvith the scope of the CWA generally or
section 401There is nothing in the text of the statute or its legislative history that sidpaal
Congress intended tmpose usingsection401,federalrequirement®n licensed or permitted
activitiesbeyond thosaddressingvater qualityrelated impacts. Indeed, Congress knows how to
craft statutes to require consideration of moladia effectg¢see e.g, NEPA), and has enacted
specific statutes addressing impacts to air (Clean Air Act), wildlife (Endangered Species Act),
and cultural resources (National Historic Preservation Act), by way of exaid®ldsequent
congressional action directly addressing a particular subject is relevant to determining whether a
previously adopted statute reaches that subject m&#elfFDA v. Brown & Williamson Tobacco
Corp, 529 U.S. 120, 155 (2000)d e t e r mi actions §y Corfgrads ovér the past 35 years
that addressed tobacco directly, when Ataken
previously adopted statute, the Fpod Dr ug, and Co s the EDA friséiatianto A gr an

regulate tobacco product® ) .

If Congresshadintended section 401 of the CWA to authorize consideratidmeor
imposition ofcertification conditiors based on air qualitgr transporton concerns, public
access to waters, energy policy othhermulti-media or norwaterquality impacts, it would

have provided a clear statement to that effect. Neither the CWA nor section 401sa@mntain

23 See, €.942 U.S.C. 432t seq(NEPA); 42 U.S.C. 740&t seq (Clean Air Act); 16 U.S.C.
1531et seq(Endangered Species Act); and 16 U.S.C. &/€eq (National HistoridPreservation
Act).
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such clear statemenn fact, Congress specifically contemplated a broader policy direction in

the 1972 amendments that would have authorized the EPA to address imfzaxtsair and

water through implementation of the C\MBut it was rejectedf The Agencyhasconclude

that 1 ncl usi oanyothérapprdpmeate pehuireamene&t fat e | awdo i n secti

hardly providesclear direction from Congresisatsection 401(dyould extend beyond water

quality. ThereforeEPA concludes that section 4@)d like section401(a) and the rest of the

Actd islimitedtoconsi der ati ons® of fAwater quality.o
Pursuant to the plain language of section 401, witgata or authorizedribe (and in some

casesthe EPA) issues a certification, it has determined that ihehdrganto waters of the

United Statesrom a proposeéederally licensed or permittexttivity will comply with

applicableeffluent limitations for new and existing sources (CWA sections 301,a8@2306),

water quality standards and implementation plans (section 303), toxic pretreatment effluent

standards (section 307), antby wayof its power to add conditions pursuan section 401(d)

ot her fAappr opr iSateerTribatlawd U.8.¢ha3d1(a9(H(d).dlhe

enumerated CWA provisions identify requirements to ensure that discharges of pollutants do

not degrade water quali#§ and specifically referenced throughout section 401 is the

24 As Corgress drafted the 1972 CWA amendments, the House bill (H.R. 11896) included
section 101(g) within its fADeclaration of Goa
implementation of this Act, agencies responsible therefor shall consider all potential impacts

relating to the waterland, and airto insure that other significant environmental degradation and
damage to the health and wel fare of man does
(emphasis added) . Section 10 1donference,fandtthe A&ct Hou s e
was ultimately passed with no federal policy, goal, or directive to addressatenquality

impacts through the CWA. S. Rep.-2236, at 100 (1972) (Conf. Rep.).

The Agency alsoconcludé hat t he t e seutiorQl()rxledtes ambiguiin then

statute Seesection II.G.1.lof this noticefor discussioroft he use of the term e
section 40(d).

26 For example, CWA section 306 defines the standard of performance for new sources of

di scharges as fna standard for the control of
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requirement to ensur ee fcfolmpdntanlciemiwti &thi dimgp@ | adrc
requirements, 0 underscoring the focused inten
quality from discharge¥.See33 U.SC. 1341(a), (b), (d). The legislative history for the Act
provides further supportfo t h e E P A 0 s asiit freiguemtly notetatéhe foausof the
section is on assuring compliance with water quality requirena@disater quality standards
and the elimination of any discharges of pollutaege.g.,S. Rep. No. 9214, at 69 (1971)

The CWA does not defi ne wh a Satelavforpurposesfp pr opr |
adding conditions ta section 40tertification?® In interpreting this termhe Agency
acknowledges the need to respect the clear policy direction from Congress to recognize and
preserveState authority over land and water resources within their boraes33 U.S.C.
1251(b) andthe Agency must avoid interpretations of the CWA that infringe on traditional
State land use planning authoriee SWANCG31 U.S. at 1723; Will, 491 U.S. a65. One
interpretation of this clause in section 401(d) couldhla¢ itauthorize thedenial of

certification or themposition of conditionsn a federalicense ompermit based on newater

degree of effluent reduction which the Administrator determines tcloevable through

application of best available demonstrated control technology, processes, operating methods, or
other alternatives, including, where practicable, a standard permitting no discharge of

poll utants. o 33 U. S. C.hathé&vbierdviaed étate)water§ualdyt i on 30
standards fA[s] hall be such as to protect the
and serve the puldpdl8l8E)(2A). t his chapter. o

2" The termfeffluent limitdoi s d e f i n e dctian establishadby a Stage Drtthe |

Administrator on quantities, rates, and concentrations of chemical, physical, biological, and other
constituents which are discharged from point sources into navigable waters, the waters of the
contiguous zone, or the @&n, including schedules of compliahpg 33 U. S. C. 1362(1
the CWA requires that fAwater quality standard
designated uses of the navigable waters involved and the water quality criteria for sush water
based uponld atl8t3fc)(2uA)e s . O

28 The EPA notes thaturing congressional hearings on the 1972 amendntbatblouse

Committee was presented with testimonythdte t er m fiappl i cabl e water
should bedefined but no defiition was included inhe enacted bill. Sesectionlll.E.2.b for

further discussion on this legislative history.
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guality-related impacts if those requirements are basexhgaxistingStateor Tribal law. Such

an interpretationhoweverjs counterintuitiveira st at ut e ai med at protec-

physical, and biological i nt eitgsrdiffituly to iméging he nat

whatguiding principlewould help one determine whetherimport state labor law or

professional licensing requirements intseztion 40Xertification;such requiremenisould

arguably be relevant to a dam project, but mere relevance is not nearly sufficient to sweep these

types of lawswithin the ambit of a environmental statute aimetiveater quality.The CWA

does not give EPA clear basis to ventuneto suchregulatory arenasvhich (in the absence of

clearly expressed congressional direction)raoee appropriately reserved to thewers of the

Statesfipower s with which CongrGegosy,btltv&Sat46h ot r eadi

(describing the Aplain statement rul eod).
TheAgency does not beli eve tahyatheraPfpopriagtee ss i nt e

requirementot at e | awo t o Ibhseeadrtieefusdens genefisainonhetbs ty .

inform the appropriate interpretatiofi thestatutorytext. Under this principle, where general

words follow an enumeration of two or more tranthey apply only to things of the same

general kind or class specifically mention8éeWash.State Dept. of Social and Health

Services v. Keffelep37 U.S. 371,388 5 (2003) . Here, the gener al

r equi rireseotiam 804 (djollows an enumeration of four specific sections of the CWA

that are all focused on the protection of water quality from point source disctaveggsrs of

the United State® Given thetext, structure, purpose, and legislative histufrthe CWA and

29 See Section 11.G.1.c for further discussion on point source discharges to waters of the United
States in the context of section 4B8dthoughsection 401(a) mentions five sections of the CWA,
section 401(d) omits section 303.RD No. 1 the Courtinterpretedsection 3030 beincluded

in section 401(d) by reference to section 3D No. 1 511 U.S. at 71A3.

Page80 of 289



This document is a prepublication version, signed by EPA Administrator Andrew R. Wheélereoh, 2020EPA

is submitting it for publication in thEederal RegistelWe have taken steps to ensure the accuracy of this version,
but it is not the official versioNotwithstanding the fact that EPA is postimgre-publication version, the finaute

will not be promulgated until published in tRederal Register

section4Q,and i nformed by i mportant policyheconsi de
EPAinterpresi appr opri ate requi r e me purposedo mcludestroset i on 4
provisions ofState orTribal lawthat contairrequirements for point source discharge®
waters of the United Stataacluding provisions that are more stringent than federal3@eS.
Rep. No. 92414, at 69 (1971) A | n atkegrovisionomakes clear that any water quality
requirements established under State law, more stringent than those requirements established
under the Act, shall through certification be
In this respect, thEPA agrees with the | ogPUWNofli Justice
wherein he concludes that Athe ge%aerawis refere
most reasonably construed to extend only to provisions that, like other provisions s, the |i
impose discharge e | at ed rP&B Norl,i5tltUiSatryB (Tliomas, J., dissenting)
Th e A g entexpretétisn gives meaning@ongr ess 6s themrdsi on to use
Afappropriatedo in the phrase fAany other approp
certificationo

Consistent with the proposdhe final rulelimits the scope of section 401 and the term
Afappropriate r equi r e mdrenests doectly Rlatedttoevatergualdy. t o t h
As discussed in greater detailsgectionlll.E.2.b of this noticethe final rule definition of
Awater quality requirementso has been modi fie
coreprincipleand facus ofTitle IV of the CWAGJ to protect the quality of waters of the United
States from point source discharges

b. Activity or Discharge
Based on the text, structure, and legislative history of the CWA, thas@##irming under

thisfinalrulet hat a certifying authorityds review anc

Page81 of 289



This document is a prepublication version, signed by EPA Administrator Andrew R. Wheélereoh, 2020EPA

is submitting it for publication in thEederal RegistelWe have taken steps to ensure the accuracy of this version,
but it is not the official versioNotwithstanding the fact that EPA is postimgre-publication version, the finaute

will not be promulgated until published in tRederal Register

water quality impacts from the potential discharge associgtada proposedederally licensed
or permittedoroject Section 401(a) explicitly provides that the certifying authority, described as
it he St at eisahargeowhiigcihn atthees or wi Il originate, 0 n
dischargewill comply with the applicable provisions of sections 301, 302, 303, &@& 307 of
this Actodo (emphasis added). The plain | anguag
certify that the discharge resulting from the propdséerally licensed or permittgaoject will
comply with the CWA. Section 401(d) uses different languageeaquiresthe certifying
authority tofiset forth any effluent limitations and other limitations, and monitoring
requirements necessary to assure thaapjicantfor a Federal license or permit will comply
with any applicable effluent limitations and other limitations, under se8tdor 302 of this
title, standard of performance under secB806 of this title, or prohibition, effluent standard, or
pretreatmenstandard under secti@d7 of this title, and with any other appropriate requirement
of State law set forth in such certificatioren{phasis added? The use ofhetermfia pp |l i cant 0
insection401(@i nst ead o fas foauddiinectibnal®1 Gdecteaesambiguity, and
has been interpreted as broadening the scope of section, 4@ @)d consideration of water
gual ity i mpacts from the Adischargeo which tr
certification conditionshataddress water qualifynpacts from any aspect of the construction or
operation of the activity as a wholeeePUD No. 1 511 U.Sat712

The ordinary meani ng [oméwho dpplieswas fordhjob@ppl i cant 0
admi sSeenWebsterds | 1, DictonaryRPOM)elm seatiahd01d)ni ver si

this term is used to describe the person or entity that applied for the federal license or permit that

%%As a matter of practice, the Corps seeks Sta
or fill mat erial , onadgitf agdadeoughandhei Couespammist
33 CFR 336.1(a)(1).
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requires a certification. The use of this term in section 401(d) is consistent with the text of the
CWA, whichuse t he term fAapplicanto throughout to di
applied for a grant, a permdr some other authorizatidhimportantly, the term is also used in
section 401(a) to identify the person responsible for obtaining the cerbificdny applicant
for a Federal license or permit to conduct any activity including, but not limited to, the
construction or operation of facilities, which may result in any discharge into the navigable
waters, shall provide the licensing or permittiggcy a certification from the State 0 In the
section 401 context, the term Aapplicanto al s
licensing or permitting agency, such as where the federal agency is seeking certification for a
generalicense ompermit.

Relying on the presence ofttemfiapp | i cant 0 toimtergret settionoddl(dp 0 1 ( d)
asallowing certification conditionsghat areunrelated tadischargevould expand section 401
regulatory authoritypeyond the scope tiose sections of the Aehumeratedh section 401
Those enumerate@WA sectiondocuson regulatingdischargeso waters of the United States
The Agency is not aware of any otliestancen whicht h e t e r m (df pepngtéeioc ant 0
owner or operators used in the CWA has been interpretesidaificanty expand the
jurisdictionalscope or meaning diie statuteThe Agencythereforeunderstandthe term
Aapplicant 0 i mereyeantifyingthe pdr&d dr enjity responsible for obtaining

and complying with the certification and any ass@datonditionsand not as expanding the

31Seee.qg,33U.S.C. 1311 A An application for an alternatiyv
shall not stay the applicantds obligation to
categorical pretreatment stand;adal34fiiNoh i s t h
later than the fifteenth day after the date an applicant submits all the information required to

complete an application for a permit under this subsection, the Secretary shall publish the notice

required by this subsection. 0)
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regulatory scope of that sectidrhis interpretatiofthet er m fiappl i cant , 0 whi c
ties the term to the discharges that are the regulatory focus of section 401 asandtolthe
purposes of this sectipis consistent with and supported the use in section 401(d) of the
phrasefapplicantfor a Federal license or permit@hich refers back to the fuller phrase set
forth at t he begiapplicamfg aBetleraklieense or pemmitdo@dnduet ) : g
any activity... which may result in any discharg#o the navigable waters§Emphasis added.)
This interpretation also gives reasonabl e, an
the phr daee @y optri ate requirement oTheState |
textual history andkgislativehistory of section 401discussed belowprovide additional
support for tis interpretation.

Section 401 was updated as part of the 1972 CWAdments to reflect the restructuring of
the Act asdescribedn sectionll.F.1 of thisnotice Two important phrases were modified
between the 1970 and the 1972 versions of section 401 thaxpdpnwhat Congress intended
with the 1972 amendments. &it , t he 1970 version provided tha
suchactivity. . .wi | | not violate water -224820(b)tl)y st andar
(emphasis addedgignificantly, Congress modified this languagelif72 requiing an
aut hority t o cadschargeshgll camplweth thesapplicabde yrovisions of [the
CWA] .o 33 U.S.C. 1341(a) (emphamsalethel®@ded) . On
version of section 401 consistent with the overall frameworkeshttiended statutory regime
which focuse onregulatingdischargeso attain water quality standarded addsiewfederal
regulatoryprograms to achieve that purpo88 U.S.C1311, 1312, 1313, 1316, 1317, 1342and
1344

Second, the 1972 version inclubgection 401(djor the first time This provisiorauthorize
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conditions to be imposed on a certification A
permit will comply with any applicable effluent limitations and other limitations, undeiosecti
301 or 302 of this Act, standard of performance under section 306 of this Act, or prohibition,
effluent standard, or pretreatment standard under section 307 of this Act, and with any other
appropriate requirement of State law set forth in such cetitficaé old. at 1341(d). Thisew
section also requires such conditions to be included ifetleral license or permid.

Together, thesamendments to the pl@72 statutéocussection 40bndischarges that
may affect water qualityenumerate newlgreated federal regulatory programs with which
section 40Imandatesomplianceand require that watepuality-related certification conditions
be included in federdicenses angermits and thet®y become federally enforceable. The
legidative historydescribing these changsspportsa conclusiorthatthe provisionsvereadded
intentionally and with the purpose of making the new section 401 consistent with the new
framework of the Actindeed, the 1971 Senate Report prodithat sectiomd 0 1 was fiamende
to assure consistency with the billds changed
l imitations based on the el iSrRep dd. 92dhat@f any d
(1971).

An EPA attorneypreviously analyze the modifications made to section 401 between the
1970 and 1972 ActSeeMemorandum from Catherine A. Winer, Attorney, EPA Office of
General CounselVater Division to David K. Sabock, North Carolina Department of Natural
ResourcesNov. 12,1985)32n its analysis, thattorneycharacterized the legislative history

guoted above as Anot very explicit,o and char

32 Available at https:iww.epa.gov/sites/production/files/2004/documents/standards
marinasmemo.pdf
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al t oget hdeBaseadn thia analysis, th#torneyfoundat that timet h a t ovdidil h e
purpose of section 401 is clearly O6to assure
override water quality requirementsdo and tha
its original[i.e., pre1972]scope, that is, allowmstate certifications to address any water
guality standard violation resulting from an activity for which a certification is required, whether
or not the violation is directlld(ctngd Repd by a
No. 92414, at 69 (1971)).

The EPA hasiow performed a holistic analysistbie text and structure of the CWA, the
language of section 401, and #mmendmentsmade betweeh970 and 1972. Based on this
review, the EPAow concludsthat the 1972 version of section 401 made specific changes to
ensure thatlischargesvere controlled in compliance with thi®72CWA regulatory programs
and appropriate requirementsSéite law. For the reasons noted aboveectionll.F.1 of this
notice identifying and regulating discharges, as opposed to managing ambient water quality,
promotes accountability and enforcement of the Act in a way that the 1970 and earlier versions
did not. The EPA also observes that, had Congress intendé8'itBeamendments to retain the
original scope concerning fAactivity, o it coul
certification conditions to assure that @Athe
provisions, but it did notnstead Congresuse of the termid i s ¢ hiraseajan 401 (aframes
the scope of the certification requirement under the A€t resulttheAgency now considers a
more naturabnd more reasonabiterpretation of the 1972 amendments to be that Congress
reeced the idea that the scope of a certifying
defined by the term fAacti viforwadb h€Eohgreséaspevw

the operative phrase in section 401(a) and did not incorporate thie new provision
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authorizing certification conditions section401(d). Under basic canons of statutory
construction, the EPA begins with the presumption that Conghes® itavordsintentionally.
See, e.gStone v. INS514 U.S. 386, 3971995) When Congress acts to amend a statute, we
presume it intends its amendmémhave real and substantial efféctThis is also consistent
with thedissent ilPUD No. 1 whereinJustice Thomas o n ¢ | u d ét & reashnalle tofinfer
that the onditions a State is permitted to impose on certification must relate to the very purpose
the certification process is designed to serve. Thus, while § 401(d) permits a State to place
conditions on a certification to ensure compliante h e 6 a[f thdse coraditionsdmust still
be rel at ed PUDNodli5sldiBatr7®-27¢Thanas, J., dissentinghlhe EPAhas
concludel that this interpretation is reasonable #mel mos@appropriate reading of the statute
and related legauthorities.

As described in detail isection IIF.4.a.iof this notice the Supreme Coum PUD No. 1
considered the scope oBh a taatliosty to condition a sectigfD1 certificationIn response to
peti ti on einthd casghatrertificationconditions may only be limited to the
Adi schargeo r ef er berCowtrdo ti end[tftetex tefaréto the @ampliance  t
of the applicant, not the dischargéd. at 712 Without further analysis of the ambiguity created
by the use of the term fAapplicaim#i(dismossect i on
reasonably read as authorizing additional conditions and limitations on the activity as a whole
oncethd hr eshol d condition, the #&xi782ATeerCouetdidf a di
not grapple with the range attions that its interpretation may require of aipplicant, or
whether theentirerange would or should be within theope of sectin 401. The Court did not
evaluate or find support for its interpretation in the legislative history of the 1972 amendments to

the CWA nor didthe Courtfind that Congress had established anintehtat t he ter m A a
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in section 401(d) shoulthe an fHnaAltti voayh some have argued t hz
conclusion is based @aplain language interpretation of section 401(d), for the reasons
explained belowthe EPA disagreesThe EPAc oncl udes t hat the wuse of |
section4014) and fdAapplicant o i n shatihd plaio textdf 801()d) cr e
alsois ambiguousandthatneithert h e Canalysis ndrdtdiolding inPUD No. 1foreclose
alternaive interpretations
In its discussion of the CWA, the Supreme CauRUD No. 1did not analyze section 401
atChdvronst epororéy on At he unambiguous termso of
sectiord01.SeeBrand X 545 U.Sat982.Instead,h e C oeasortablyffead s e401(d) o n
Afas authorizing additional conditionsgeshalhd | i m
condition, the exi st e RWDNo.dbllb.S.dti7s2dedmphagise |, i s s
added).To support what it considered to be a reasonable reading of s4@1i(, the Court
| ook ed a tl97icbkreficaioRrégalations a0 CFR121.2(a)(3)ndrelatedguidance
availableat that timePUD No. 1 511 U.S. at 712yutthe Courtdid not have before the EPAS s
interpretation of how sectie®#01(a) and 401(d) could be harmonized. In fact, the Gitiner
was not aware of or did not mention thie@EPAO s 1 9 7 1  aegulationdgn placeat thao n
time predated the 1972 CWA amendmentsthedeforecontained outdated terminology
implemerting what was functionally a different statufes descr i bed ®Hove, the
certificationregulationsvereconsistent with the text of the pi®72 CWA and they requirca
Statet o certify that the Aactivityo will comply
changed this language torequirtatet o cer t i fy that t wihthBlct schar g
Based in part on what the EPA now recognizes was infirm footing, the fGaod that

AEPAGs concl udina merdyldiachargdsmuasi comply with state water quality
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standards is eeasonable interpretationf84 01 and i s entld ferhphadist o def e
added). As amicus curiae the Supreme CouyrtheUnited Stateslid not seelChevron
fdef erence for t[thePURRAZas¢or o ghelE B A idtarpretation of
section401.1d. at 729 (Thomas, J., dissentinly) fact, theU n i t e d anScusabtieostide
Courtdid not analyze or interpret the different language in sections 401(a) and 401(d) and
instead asserted that it was unnecessary to harmonize the provisions to resolve th&dispute.
Brief for the United States @smnicus CuriaeSupporting AffirmancePUD No. 1 of Jefferson
County v. Washington Dé&pof EcologyNo. 921911at12n. 2 (Dec. 1993) The amicus brief
asked the Court to analyze the two undisputed discharges from the priguesadly licensed
project ando determine whether they would cause violationsoftheat e 6 s wat er qual
standardsld. at 1116.

Given the circumstances of tR&JD No. 1litigation, and the fact thahé Supreme Court did
notanalyze section 401 und€hevronstep 1or rely on unambiguous ternis the CWA to
support itanterpretatiorof the statutePUD No. 1does not foreclosthe A g e n iterpretation
of section401in thisfinal rule. See Brand X545 U.Sat 98283 The Suprem€o ur t 6 s fAchoi
of one reasonabld®lr edacdisngotofpreeeniton he EPA i
di fferent r eas cEarddifRA 555U.Sar3plr5et aAtni cang.edncy may e
formal adjudication or noticandcomment rulemaking t o arti cul ate its int

ambiguous statut€hristensen v. Harris Count$29 U.S. 576, 587 (2000). When it does, courts

3¥TheEPAl s not modifying the Agencyods |l ongstandi
confirmed by the Court iRUD No. 1t hat fia water quality standard
designated uses of the navigable waters invovetthe water quality criteria for such waters
based upon such usesd0 and t hdedignafeduseaftbg ect t
water does not comply with the applicable water quality standard® 1 1 U-:1%. at 714
(emphasis in original; quoting3 U. S. C. 1313(c)(2)(A)

h
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appChevroiist yl edo def er ence t oldtTlaktis eaagtly whatthe@ EPAI nt er j

is doing in thidinal rule. The EPA hador the first time holistically interpreted the text of
sectiors 401(a) andt01(d) to support this update to tlheg e n @97 Xcartificationregulations
while ensuring consistency with the plain language of the 1972 CWA.
C. Discharges from Point SourcesWaters of the United States
Based on the text, structyend purpose of the Act, the historytbé 1972 CWA
amendmentgelevantegislative historyandsupporting case lavand informed by important

policy consideratioss and t he A g, thaEPAAassondudagtieatr atcertdying

aut horityobés revi ew astimitedacwateraumalityunmpeces twaterseoE t i o n

the United Statemesultingfrom a potentialpoint sourcedischargdrom a proposedederally
licensed or permittedroject. The text of section 401(a) clearly specifies that certification is
requiredfor any federal license or permiito Aconduct any activity
discharge into theavigablew a t eemgphasis @ddedPrior interpretations extending section
401 applicabilitybeyond such waters confliatith andwould render meaningless the plain
language of the statut&nd dthough the statute does not define with specificity the meaning of
the unquafied termdischarge interpreting section 401 to cover all dischargéhout
gualificationwould undercut the bedrock structure of the CWA regulatory prograiish are
focused on addressimpint sourcedischarges$o waters of the United State€SWA sedion
502(14)definesfipoint sourceas fAany di scernible, confined
but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container,

rolling stock, concentrated animal feeding operationessel or other floating craft, from
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which pollutants a¥%e or may be discharged. 0

As described isectionll.F.1 of this notice the CWA is structured such that the federal
government provides assistance, technical support, and grant money tStatsssh managing
alof the nationds waters. By contrast, the fed
sections 402 and 404, apmwly to point sourcedischarges tavaters of the United State33
U.S.C. 1362(7)Section 401 is the first section of Title IV of the CWA, titled Permits and
Licenses, and it requires water qualiglated certification conditions to be legally bindingla
federally enforceable conditions of fedelieénses angermits.ld. at1341(d).Smilar to the
section 402 and 404 permit programs, section 40t dsexegulatory provision of the CWA
Accordingly,the scope of its application is most appropriatelgrpretedconsistent with the
other federal regulatory progranesaddressing point source dischargee waters of the
United States

The EPA is not aware of any court decisions that have directly addressed the scope of waters
covered by section 40howevert he pl ain text of section 401 i ¢
is supported by legislative histofgeesection 11G.1.b of this noticg. Additionally, public
commenters noted that many state Attorneys General submitted comment®an¢he c y 6 s
rul emaking to define fAwaters of the United St
would modify the scope of state review under
interpretation that section 401 is limited to waters of the UnitateS

In Oregon Natural Desert Association v. Domheble Ninth Circuit relied on the text and

structure of section 401 timsedtiond0dl7pH.3d1092 he me a

341n the section 404 context, poswurce include bulldozers, mechanized land clearing
equipment, dredging equipment, and the likee, e.g., Avoyelles Spor&snd s L eague, Il nc
Marsh, 715 F.2d 897, 922 (5th Cir. 1983).
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(9th Cir.1998)I n t hat case, a ci edazdecisidndytleertUgGaroresz at i on
Service to issue a permit to graze cattle on federal lands without first obtaining a section 401
certification from theState of Oregon. The government argued that a certification was not
needed because rtnh el di vWnagqueedligi€WA sedtion 40lies Al i mi t ed
to point sources but incl udesldlatd@o6. Fipdmdthaut i ng
the 1972 amendments to the CWA fAoverBbadul ed th
t h at echif¢ddrdl regulation [under the CWA] now focuses on reducing the level of effluent
that f 1l ows f rld. he poaristatédt tsaotu rtclrees .wor d Adi schar gec
consistently in the CWA refers to the release of effluent from a point sédree1098. The
courtfoundthat cattlé even if they wade in a streé@nare not point sourseld. at 109899.
Accordingly, the court held that certification undection401 was not requiredd. at 1099.

The EPA previously suggested that the scope of section 401 may extenmgptont
discharges toon-federal water® once the requirement for the section 401 certification is
triggered. Speci f-withdaan Igterim Hamdbogkhe Ageréydusledn o w
the followingparagraphs

The scope of waters of the U.S. protected under the CWA includes traditionally

navigable waters and also extends to include territorial seas, tributaries to navigable

waters, adjacent wetlands, and other waters. Sid@d gertification only applies

where there may be a discharge into waters of the U.S., how states or tribes designate

their own waters does not determine wheth&®% certification is required. Note,

however, that once 401 has been triggered due to agotial dischargento a water

of the U.S., additional waters may become a consideration in the certification

decision ifit[sicli s an aquatic resource addressed by i
state[ortribal]l aw. 0

*k%k

Section 401 applies to any federal permit or license for an activity that may discharge into a
water of the U.S. The Ninth Circuit Court of Appealted that the discharge must be from a

35 Non-federal waters refer to those waters that are not waters of tted(Btates.
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point source, and agencies in other jurisdictions have generaltyealdihe requirement.
Once these thresholds are met, the scope of analysis and potential conditions can be quite
broad. As the U.S. Supreme Court has held, once 8401 is triggered, the certifying state or
tribe may consider and impose conditions on theepta@ctivity in general, and not merely
on the discharge, if necessary to assure compliance with the CWA and with any other
appropriate requirement of state or tribal law.
Interim Handbook5, 18 (citations omitted)To support the first referenced paragin on the
scope of waterghe Interim Handboog&ited section 401(d), presumably referring to the use of
the term fapplicant 0 seatibrdd(a)* Torsapport felsecormh ar g e o
paragraph on the scope of discharges, the Intdendbookcited thePUD No. 1landS.D.
WarrenSupreme Court decisions.appears thatdih paragraph$ r om t h elnt&fime ncy 6 s
Handbook relied ontheUD No. 1Cour t 6 s i of theampiguigytcraated oy the
different language in sectisd01(a) and 401 (cfyf
Formany of the same reasomby the Agencyis notinterpreting thause ofthe word
Aapplicanto in section 401(d) as broadening t
the Agencyis also decliimg to interpret section 401(d) as broadening the scope of waters and
the types of discharges to which the CWA federguli@ory programs apphAs an initial
matter,he Agency agr ees analysts anthdldengiNDombetkkhaCseatianu i t 6 s
401 certifications not required for nonpoint sourdeschargs. Oregon Natural Desert

Association v. Dombecky2 F.3d1092, 109899 (9th Cir. 1998)Were theAgency to interpret

the use Iin section 401(d) of the term fAapplic

3¢ Interim Handbookat 5n. 23. Tellingly, footnote 23 of the Interim Handbook also states,

ANote that the Corps may consider a 401 certi
certification contains conditions that require the Corpsake fin action outside its statutory

authority or are otherwise unacceptaldee, e.gRGL 920 4 , 6Section 401 Wat er
Certification and Coastal Zone Management Act
3" The S.D. Warrerdecision did not analyze or adopt gD No. 1C o0 u ranalysss of sectics

401(a) and 401(d).
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the federal government to implement and enforce CWA conditionsrdhataffect,non-federal
watas, t hat singl e wor d ( Breagepthe scopenoftide)fedarab ul d e f f e
regulatory programs enacted by the 1972 CWA amendrbegtsnd the limits that Congress
intendedSuch an interpretation coul d prgprogiaths t he a
including section 401 certification conditions that are enforced by federal agéodsex] and
water resources more appropriately subject to traditisiaéd land use planning authonghere
not otherwise preempted by federal I&ee, e.g., SWANCE31 U.S. at 17-Z3.
As described isectionll.F.4.a.iof this noticeand pursuant to its authority to reasonably
interpret ambiguous statutes to fill gaps left by Congress, the EPAngraiteg the language in
sectiors 401(a) and (dWifferently than the Supreme Court didRUDNo.1 The Court 6s
interpretation t hat once a 0ceitifcatidnequigesmeént ircectiorgi@)rthe t h e
certification itself may coverthe nt i r e Was not based dn the glain unambiguous text
of the statute, but rather was based dm e = Cawn intdrpdesatiorof ambiguous texn light
of theinterpretation of the statute set forth in the 18&ttificationregulationgseesection
Il.F.4.a.iof thisnotice. T h e  EiRtekpbetatiorunder this final rulés alsobased ora
reasonable interpretation of the text, structarel legislative history of section 4@hd is
informed by important policy considerations and the Agénsy e x,preltr t @ s&gencyo6s
currentrulei s not forecl osed by SeeBrandbdrUtS6ad98d r i or i |
For the reasons above, the EBAoncludinghat section 401 is a regulatory provision that
creates federally enforceable reg@ments andfor this and other reasorits application must be
limited to point source dischargego watersof the United Stated his interpretation is
consistent with the text and structure of the CWA as well agrtheipal purpose of this

rul emaking, i.e., to ensure that the EPAOG6s re
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certificationods s @oupen)CWaSFer fucthemdsdussibneonthe wi t h t h
Agencyds interpretation and c¢commegedsectionecei ved
lll. A.2.a0f this notice

2. Timeline for Section 401 Certification Analysis

Based on the language of the C\VAdconsistent with theelevant cast&aw, the EPAs
clarifying that a certifying authority must act on a section 401 certification within a reasonable
period of time, whiclshall not exceed one yeand that there is no tolling provision to stop the
clock at any time.

The text of sction 40lexpressly statethat a certifying authority must act on a section 401
certification request within a reasonable period of time, whlall not exceed one yedRB
U.S.C. 1341(a)(Ldmportantly,as t he wor ds A s haHelCWAdoesna xceed?o
guarantee that a certifying authority may take a full year to act on a section 401 certification
request. The certifying authority mag subject to a shorter period of time, provided it is
reasonableSee Hoopa Valley Tribev.FERC 913 F. 3d 1099, 1104 (D. C.
while a full year is the absolute maximum, it does not preclude a finding of waiver prior to the

passage of aifl year. Indeed, the [EPA]the agency charged with administering the GWA

38 Although the legislative history on section 4dmetimes lacks clarity and can be internally
inconsistent t he Agencyds i nt eruychoéthedegislative histosy frero n s i st ¢
the 1972 amendmentSeee.g, H.R. Rep. N0. 9® 1 1 , at 124 (1972) (nAalt s
that the certifications required by section 401 are for activities which may result in any discharge

into navigable waters. It is not intended that State certification is or will be required for

di scharges into the contiguous z dlB€ongmRec.t he oc
33,692, 33,698 (197Zji tjhe Conferees agreed that a State may attaahy Federally issued

license or permit such conditions as may be necessary to assure compliance with water quality
standar ds iSnRep. Na®211Sat 69t(I®71pH) Thi s section i s sub:
of existing law amended to assure dorsst ency wi th the bill ds change
gual ity standards to effluent | imitations bas
(parentheticals omitted));17 Cong. Rec. 38,797, 38,855 (197Mly Muskie:iSections 401 and

402 provik f or controls over discharge. 0)
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generally finds a st at éibgdOVCaR k1. ThelCWASrs onl y s
|l egi sl ative history indicates that inclusion
inactivity by the [certifyingauthority)  wi | | not frustrate the Feder:
92-911, at 1221972.

The timeline for action on a section 401 certificationst conclude within a reasonable
period of time (not to exceed one yeatterreceipt of a certification requesd.; 33 U.S.C.
1341(a)(1) The CWA does not specify any legal requirements for what constitutes a request or
otherwise define the terms discussed further igectionlll .C, this final ruleaddresses that
ambiguityto provide additional clarity and regulatory certaitgditionally, the EPA has long
recommended that a project proponent requiaifeglerallicense ompermit subject to section 401
certification hold early discussions with both the certifying authority and the federal agency, to
better understand the certification process and potentiabdatbormationneeds.

The CWA does not contain provisions folling the timeline for any reason, including to
request or receive additional information fréime project proponentf the certifying authority
has not acted on a request for certification within the reasotiai@@eriod, the certification
requirementvill be waivedandthe federal agelycmay proceed to issue the license or permit

The final rule provides for specific timeframfes certain procedurakquirementge.g, pre
meeting filing requestsliscussed ifinal rule preamble section Ill.Bandpublic notice when
EPA acts as the certifying authoritliscussed iffinal rule preamble section Ill.H). Throughout
this final rule EPA intendghatt he term Adayso refers to cal end:
days.For further discussioontheAgency 6s i nterpretation of the

certification analysis and related commeseesection Ill.Fof this notice This final rule is
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intended to provide greater clarity and certainty @rabldress some of the delays and confusion
asseiated with the timing elements of the section 401 certification process.
Ill.  Final Rule

Thisfinal ruleisintended to make h e A g e n c y @&ansistert gith thautréntataxts
of CWA section 401increase efficiencies, and clarify aspaxft€WA section 401hat have
been unclear or subject differing legal interpretations the pastThe Agencyis replacinghe
entirety of thel971certificationregulations a0 CFR parfLi21with this final rule. The
following sectiondurthere x pl ai n t he Ag e rficayrdlesprovideadetailadal e f or
explanation and analysis ftire substantive changéisat the Agencys finalizing, and respond to
significantpublic comments receiveon the proposed rule

T h e EI®A @astificatiorregulations were issuethen the Agencyasbut a few
months oldandthe CWA had not yet been amended to include the matevigions to section
401.2° In modernizing40 CFR prt 121 thisfinal rule recognizesind responds tsignificant
changes to the CWhat occurred aftehe 1971regulations were finalized, especially the 1972
and 1977 amendments to the CWA.

Updating thel971 certificatiorregulations to clarify expectations, timelines, and
deliverables also increases efficienciésme aspects of tH®71 certificatiorregulationshave
beenimplemented differently by different authoritid&ely because thecope and tiimg of
reviewwerenot clearly addressad E P A i@gulationsWhile the EPA recognizes th8tates
andTribes have broaduthorityto implementState andTribal law to protect their water quality,

see33 U.S.C. 1251(b), section 401 is a federal regulatory program that contains limitations on

39 See36 Fed. Reg. 22487, Nov. 25, 1971, redesignated at 37 Fed. Reg. 21441, Oct. 11, 1972,
further redesignated at 44 Fed. Reg. 32899, June 7, 1979; Reorganization Plan No. 3 of 1970
(creating the EPA), 84 Stat. 2086, etige Dec. 2, 1970.
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when and hovBtates andribes may exercise this particular authoritiis final rule

modernizes and clarifiessh e E P A 6 s andwilighelp States Tdbessfederal agencies, and
project proponentknow what is required and what to expect during a section 401 certification
processtherebyreduagng regulatory uncertaintyzor further discussion on ways the final rule
will reduce regulatory uncertainty, st Economic Analysiavailable in the docket for this

final rule.

The EPA6s 1971 certification regulations did
called for under CWhAection401(a)(1). The EPA is finalizing public notice requirements
applicable tahe EPA asthe certifying authority but is not extenditigeserequirements to other
certifying authorities. The EPA encourages certifying authorities to consider how their public
notice requirements can be developed or modified to ensure timely degiaking and to work
with federal licensing and permitting agencies to minimize contiete/eerStateprogram
administratiorand thefederallyestablishedeasonable period of time.

Because the EPA has frequently received requests for information regarding certifying
authority requirementshe Agency solicekdcomment on whether it would be appropriate or
necessary to require certifying authorities to submit their section 401 procedures and regulations
to the EPA for informational purposé&3ne commenter stated that it would be useful for the
EPA to compile proedures of certifying authorities and make these publicly available in one
location while another commenter stated that it was unnecessary and inappropriate for the EPA
to compile procedures of certifying authoritiS&&me commenters stated that it is metessary
for certifyingauthoritiesto submit their section 401 certification procedures and regulations to
the EPA. One commenter noted that their procedures are public information available on the

state website. Another commenter stated that a reguilétat requires submittal of section 401
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procedures is unnecessary and duplicative becaustatealready works with the EPA on
section 401 procedures.

The EPA has considered these commetdthe final ruledoesnotincludea requirement
for certifying authorities to submit their proceduteshe EPAHowever, b promote
transparency and regulatory certairthg EPA strongly encourageertifying authorities to
make their certification regul at iybeconsidened any
during a certification process available online. In the interest of transparency, clarity, and public
accessibilitythe EPA may consider compilinge r t i f y i n grocedurésimcbwatert i e s 0
quality requirementsn its website in the futa.

In addition to the substantive changes in the final rule described below, the Agency made a
number of revisions to streamliaadclarify the regulatory textand to more closely alighat
textto the language in section 401. These chamgdsde revising the definitions of
AAdmi ni stratog oramd atdingchdrege anguage fApropos
section 121.11(a) with Afacility or activityo
in sections 121.7(f), 121.18nd 121.16 for consistency with section 401; and removing
redundant language throughout the final rule.

A. When Section 401 Certification is Required

1 Whatis the Agency Finalizing?

Under tis final rule the requirement for a section 401 certification is triggered based on the
potential for any federally licensed or permitted activity to resultdisehargdrom a point
sourceinto waters of the United StategSonsistent with section 401(a)(%gction 12.2 ofthe

final rule provides that:

Certification is required forrgy license or permit that authorizasactivity thatmay
result in a discharge.
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This provision ignodified from the proposal to provide greater clarity regarding when a
certification is requiregdbut he Agencydoesnot intend for this change to alter the meaning of
the provisionfrom the proposal.This final rulepreamblealsoclarifies insectionlll. M that
certificationalsois requiredbefore a federal agency issues a gerlerahse or permivhich may
result in a dischargé\s discussed further belown the finalruleth e t er m Adi schar geod
to mean a point source discharg® a water of the United Statjesn d t he seerr m fl i c el
permito i s dlednsenrgpermitswed by a federal agentyconduct any activity
which may result in a dischargehe final rule reflects that section 401 is triggered by the
potential for a discharge to occur, rather than an adtsaharge.
2. Summary of Final Rule Rationale and Public Comment

Section 121.2 ofe finalrulei s consi stent with the Agencyos

is not intended to alter the scope of applicability established iG\Wa.
a fiDischarg@e

In section 401 and under the final rulee foresence of, or potential fordigcharge is a key
element of when water qualitycertification is requiredConsistent wittthe text of the statute,
underthefinal rule section 401 is triggered by the potential for a discharge to occur, rather than
the presence a&n actual dischargéhe finalrde def i nes the term fAdischa
the proposal but replaces the term fAnavigabl e
the United Stateso in the final daeamneanngofi on. T
the definition rather it provides clarity and consistency across other CWA programs.

Many commenters agreed that the requirement for a section 401 certification is triggered by
the potentiafor adischarge from a federally licensed or petedtactivity. One commenter

stated that the EPAO6Gs reliance on an actual d
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401, which is designed to consider all potential dischaayer the life of a federally licensed or
permitted activityOne commeter stated that theroposedd e f i ni t i on of @Adi scha
contemplate a potential dischargée commenter assertdthtsuch arinterpretation would
conflict with the text of section 401 which states that water quality certification applies to any
if eder al |l icense or permit to conduct any acti
TheEPA agrees with commenters that the language of the stiaigfers thesection401
certificationrequiranent based oa potential discharg®.Section 401s different from other
parts of the Aét and provids certifying authorities with a broad opportunity to review proposed
federally licensed or permittgarojects that mayesult in a dischargato waters of the United
Stateswithin their bordersThe Agency does not agreethhehat the
incorporated into the ritself te finakryle progigofatisectiom i on of
121.2clearly states that 401 certification is requirddr i a n  a which nvayrésyilt in a
di schargeo (emphasis added) .
In the proposathe EPA requestethatcertifying authorities and project proponents submit
comment on prior experiences with undertaking the certification process and later determining
that the proposed federaligensed or permitted project would not result in an actual discharge.
The EPA also requesi comment on whether there are specific procedures that could be helpful
in determining whether a proposed federally licensed or permitted project will resulaatuel

dischargeandhow project proponents may establish for regulatory purposes that there is no

40 A certification is requiredfoi a Feder al |l i cense or permit to
mayresuli n any di scharge i nt oSG 184l(ayiliewmphgsisiadded). wat er
41 See, e.g., National Pork Produc&suncil v. EPA635 F.3d 738, 751 (5th Cir. 201 hpo{ding

t h ahe EFA cannot impose a duty to apply for a permit ppoacentrated animal feeding

operation] hat@roposes to discharger any CAFO before thereisactuald i sc har ge. 0)
Waterkeeper Alliance, Inc. v. EP399 F.3d 486, 505 (2d Cir. 2005) (sgme
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potential discharge and therefore no requirement to pursue a section 401 certiffedishER

44080 One commenter supported allowing the certifying authority or project proponent to
determine, after the certification process is triggered, that a section 401 certification is not
required where there is no actual or potential disch&mgether commenterx@ressed concern

that this would allow the project proponent to determine that a section 401 certification is no
longer required ithe projectproponentleterming, after the section 401 certification process is
triggered, that there is no actual or pdordischarge. Aothercommentesstatedthat a project

that is clearly defined early in the fedeliaénsing ormpermitting and certification processes

would help project proponents, certifying authorities, and federal agencies estdidtkler

there isa potential dischargand therefore promote compliance with section 401 obligations or
clarify that 401 certification is not require@ne commenter supported a process for determining
when a project with a potential for a discharge will result in arehdiacharge. A few

commenters stated that a process for determining whether or not there will be an actual discharge
ignores the statutory ,phdahedasserfedibgivingpeojeat |l t i n a
proponents a role in such a process is improper because they have no authority to find that
section 401 would not apply.

Thisfinal rule does noprovidea process for certifying authorities or project proponents to
determine whethea fedeally licensed or permitted projestay havea potential oractual
dischargeHowever the federal agencies whose licensepermitsmay be subject to section
401 shouldconsider whether such procedynésncorporated into their implementing
regulationsmay provide additional clarity within their licensing and permitting progrdine
EPA observes thaif a certifying authorityor project proponerdeterminesfter the certification

process is triggeretthat therds no actual discharge frothe proposed federally licensed or
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permitted projecand no potential for a dischargbere is no longer @eed to requestr obtain
certification The EPA notes that ultimately th@oject proponent is responsible for obtaining all
necessarpermits and authorizations, includingection401 certification. If the federal
licensing or permitting agenaetermineshatthere isapotential for a discharge, as part of its
evaluation bthe proposegroject,it may not issue the federal license or permit unlesscton
401 certification is granted or waived by the certifying autholftst.project proponenequests
asectiond401 certification and later asserts thattiond01 doesot apply the EPA recommends
thatthe project proponent discute mattewith, and provide supporting information and
documentation tahe certifying authority anthe federal agencys provided in section 401(b)
and section 121.16 of the final rule, the EPA is available to provide technical assistance
throughout thesection 40Jprocess wherequested to do so.

The EPA has concluded thatlike other CWA regulatorprovisions sectiord01is
triggered bythe potential foany unqualified discharge, rather thbpa discharge of pollutants.
This interpretationreflected irboth the proposal and tHigsal rule,is consistent with the text of
the statute andith U.S. Supreme Court precedent3mD. Warrenthe Court considered
whether discharges from a d&were sufficient to trigger section 401, even if those discharges
did not add pollutants twaters of théJnited StatesBecause section 401 uses the term
dischargebut the Act does nqdrovide a specific definition fahe terny*® the Court applied its
ordinarydictionaryme ani ng, @f | o wiS.D.gVNawen Ca.\s [daine Bdgof Enutlt

Prot. et al, 547 U.S. 370376 (2006) The Courtconcluded tha€ongress intendethis term to

“|n S.D. Warrenthe Court was not asked to decide whether the discizoge the dars were
point sourcalischarges.

“The Act provides, AThe
of a pollutant, and a di

mr—f'
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be broacerthanthe termidischarge of pollutanéghat is used in othgrovisions of the Agtlike
section 402Seee.g, 33 U.S.C. 1342, 13484.D. Warren547 U.S.at380-81. For further
discussiorof S.D. Warrenseesectionll.F.4.a.ii of this notice and for further discussioof
dischargesseesectionll|.A.2.aof thisnotice The Court held that discharges from the dam
triggeeds ect i on 401 8®4Clhutse dirwedddigscharged its c
meaning preserves the st 8Da&VareenhdhboSai387yTheappar en
EPAGs i ntrefleceedinghiséinaliruteisc onsi stent with the Court
Many publiccommems addressed the propoSomal definitio
commenters stated that the definition of f#Adis
word fAdischarge. 0 tSloamte tclhhenmemad posed tradlealds de
unnecessary because there is no ambiguity in that statutoryMamyg.commenters cite§.D.
Warrento argughatt he EPAOGs definition of thditdeirdec har geo v
should define disa@rge by its common meaniiigi s sui ng oo0Sevérdl commentgrs o u t
were concernethat if discharge was defined as being from a point source then the discharge
would needto containpollutants, becausef t he CWA pbiatfsourcé*dOneon o f 0
commenter recommendéthti d i s c har g eads bie hdee fsipreecd f i ¢ out f |l o\
source i nt o naotherganménteassertethats.[3. Warrerwas wrongly
decidedandthat section 401 should be triggedy by discharges of pollutants.
The EPA hasconsidered these comments andclude that given the diverse

interpretations presented in public commemsiudinga def i ni t i on oséctioidi sc ha

401 certiication regulationsvill increase clarityConsistent with the proposahe Agencyhas

44The CWA defines pointsouresii any di scerni ble, confined and
which pollutantsare or may bal i s ¢ h 83 W4RQ 1362(14) (emphasis added)
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concludedhata discharge need not involve pollutants in order to trigger sectiaTH8 EPA
disagrees with commenters who asserted that a point source discharge necessarily requires a
discharge of pollutants. The definitioh point sourcen section502(14) of the CWAprovides
that a point sources a conveyance from which pollutants aremaybedischargedA discharge
of pollutants is not requirefdr a conveyance& beconsidered a point sourcks discussed
immediately above anid section 11.A.2.aof this noticetheEPAG6s | ongstanding poc
the term Adi scharged as used in saeteseson 401 i
regardless of whether they contain pollutants. The Agency disagrees with commenters who
stated that wusi mwg tthhe ttéhremdediisndcdharoqe®f Adi sc
ambiguity. Indeed, the final rule definition is consistent with the CWA section 502(16) definition
of Adischarge, 06 whi ch alTse&PAalsodisagrecas iitht he t er m
commenters Wo asserted that the proposed definition meagsowert han t he Court ds o
S.D. WarrenAs noted abovehefinalruledd ef i ni ti on i s consistent wi
of the ordinary meaning of the term. Finally,
recommendation to define Adi schargeodo as the s
waters.The EPA hasconcluded that this language coulddoastrued quite narrowly to mean
di schar ge f r omsuahaspigeornotitletghilefexcludinfdesdhdrges from
dredge or fill projects

One commenter requested that the EPA clarify that sectionetfification is requireanly
where there is a discharge of pollutants to a water of the United States, and not simply a
withdrawal of waterAs discussed abovthe EPA does not interpret section 401 as requiring a
discharge of pollutants. Howevéne EPA agrees with commenters thagestion401

certification is not requiretbr a water withdrawathat has nassociategotential for gooint
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source discharg® a wder of the United StateMultiple court decisions have concludithta
water withdrawal is not a discharge and therefore does not trigger the need for a water quality
certification?®
b. A F r oRaint&ource

Thefinal rule providesthat,to trigger section 408 discharge must be from a point source
Severakommenters agreed that a section 401 certification is required only where there is a point
source dischargé few commenters agreed thitle IV of the CWA focuses on point source
discharges, specifically in sections 402 and 4&ding thento concludethat section 401
should applyonly to point sources as wellne commenter stated that the trigger for section 401
is specifically a potential pot source discharge, citing@r e gon Nat ur al Desert
Dombeck172 F.3d 1092 (9th Cir. 1998 o0me commenters stated that the Supreme Court in
S.D. Warrerheld that the certification requirement was not limited to discharges of pollutants,
butthatthe discharge must nonetheless be a point source discbiirgeDombeckOther
commenters also referred$oD. Warrerto asserthat the Supreme Court refused to limit the
term Adi schargeo t o onl yThasewcommenters statedghatithet s our
Supreme Court held that the term Adischarge o
term fAdi s cgnhificantydrdadevia doingssb, many commenters took issue with the
EPAGs r eDomkeck©ne commenter citedussello v. United State464 U.S. 16
(1983, toarguegenericallit hat Awhen 6Congress includes part
astatute but omits it in another section of the same Act, it is generally presumed that Congress

acts intentionally and purposely in the dispa

45 See, e.g., North Carolina FERG, 112 F.3d 1175, 1187 (D.C. Cir. 199%p[dingthat
withdrawal of water from lake does not constitute discharge for G&¢Aon 401 purposes).
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The final rule requirement that a discharge must be from a point source to $egtien 401
is consistentwitt ase | aw from the Ninth Circuit, which
used consistently throughout the CWA refers to the release from a point source, and that use is
also appropriate for section 4@ombeck172 F.3dat 1099 The EPAhas consistently
implementedheinterpretation of section 4rticulated by th®ombeclkcourt and adopthe
Nint h Circui inthisfinal rule Eheiparpeetatioithat@ discharge must be a point
source discharges consistent witlthe structure of the Act and with the other CWA regulatory
programg(seesectionlll.A.2.a of this notic.*

TheEPA disagrees with commenters who asserted that the Supreme Gt Warren
specifically addressed whether a discharge must bedimmomt sourceT he Court 6s f ocu
S.D.Warrewnwas on whet her pollutants muSD Whren added
547 U.Sat 37687.See als®ONDA v. USFS550 F.3d 778, 7884 (9th Cir. 2008) (noting that
Al t] heS.D. Yvartemvasinarrowly tailored to determine whether a disahérgm a point
source could occur absent addition of any pol
The Court stated that the term discharge is b
Adi schar ged olhutpon ¢ tue G ndtnist @dfined id thessatht®D. Yarren |
547 U.Sat 376. The Court also noted tiiat purposes of section40i,nei t her t he EPA
FERC has formally settled the definition, or
therefore continuedtorelyjo t he di cti onary definition of the

out o or Ato emit; t o W.in2608 aftartheSeDt Warrerdecistoo p o ur

was issued, the Ninth Circuit was askedevisit its 1998 decision iDombeckIn response hte

46 See, e.gBriefs of the United Statége ONDA v. DombeckNos. 973506, 9735112, 9735115
(9th Cir. 1997, andONDA v. USFSNo. 0835205 (9th Cir2008).
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Ninth Circuith e | d teithar the milingwnpr the reasoningSrD. Warreris inconsistent with
this court's treatment of nonpoint sourae§ 401 of the Act, as explained iDombeck
Accordirgly, the principles obtare decisiapply, and this court need navisit the issue
decided inDombeckdo ONDA v. USFS550 F.3d 778, A(9th Cir. 2008) The Agency agrees.

Il n this final rul e, the EPA is formally est a
purposes of CWA section 401 and setting out its reasoning in support of the defirigdimal
rul eébs definition i s ¢ on sinterpretation ofthée dtatutettnide A g e n
with relevant Ninth Circuit case law, andthing inS.D. Warreror PUD No. 1precludes the
EPA from adopting the definition in the final rufe.

C. A | n Water af the United States

Consistent with the proposahefinal rulereflectsthatsection 401s triggered bya potential
discharge into a water of the United States. 33 U.S.C. 1341(a)(1), 1362(7). Potential discharges
into State orTribal waters that are not waters of the United States do not trigger the requirement

to obtainsection 40ZXertification.ld. at1342a)(1).

470n April 23, 2020, the United States Supreme Court issued a deciSionimy of Maui,

Hawaii v. Hawaii Wildlife Fundet al, No. 18 260, which addressed the question whether the

Clean Water Act requires a NPDES permit under section 402 ofdhetfen pollutants

originate from a point source but are conveyed to navigable waters by groundivat@ourt

h el d the stadute refuires a permit when there is a direct discharge from a point source into
navigable waters or when there is faectional equivalent of a direct discharge®p. at 15

(emphasis in original)The Court articulated a number of factors that imaye relevant for

purposes of section 402 permittind.at 16.Consi st ent with the Courtds
of a pollutant is determined to requiref@deralpermit under section 402 as the functional

equivalent of a direct discharge, it will also be subject to section 401 because, as discussed
above, the term Adischargeod undetsulgeetéot i on 401
section 402S.D. Warren Co. v. Maine Bd. of Envtl. Pr&47 U.S. 370, 35 (2006)(citing 33

U.S.C. 1362(16))Thisconclusion s consi stent wi tMaui.t he Court os
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Many commenters agreed that certification is required where there is a dischaeyedteo
of the United StatesSomeof thesecommenters agreed thsgction 40dwould not apply to non
federalwaters. A coupl®f commenters expressed concern that by limiting the requirement for a
section 401 certification to activities that discharge directly to waters of the United States, there
would be many federally permitted projects where section 401 certification would not b
required even though discharges from those projects could iiBaéetorTribal waters. A few
commenters ar gued t hSates haslbeen iBcBnaigient, ndting teattlen c e t o
Agencyds pr op toslaeimeivaterd oéthedJkitechSgateplaced strong emphasis
onSt ates6 aut hority t o,whpiletbetpmposed gedtieni4dl rulemakiegr r e s «
reducesst at es® aut hority t o Theseommneeoters shithagtheyhadvat er r
difficulty reconciling theStateéexpm nded r ol e under the Awaters of
the diminished role oftates in the proposed rule.

The f i nal rul eés interpretation that a dische
triggerthesection401 certification requiremeig consistent witlthe plain text of the statute, is
supported by the legislative history, and is consistentetitar CWA regulatorprogram
requirements thapply todischarges to waters of the United Statesdisutharges t&tate or
Tribal watersld.; see alsdH.R. Rep. No. 9811, at 124 (197 il t shoul d be <cl| eal
the certifications required by section 401 are for activities which may result in any discharge into
navigable waters 6 ) ( e mp h ses alsssectioddAe2ah bf this noticefor discussion on
discharges to waters tife United StateS.he EPA disagrees with commenters who suggested
thatthisr ul e i s inconsistent with the recently fin
St a tBetlsrul@s are intended to provide clarity on the scope of federal authoriStaadr

Tr i bal authority to regulate certain waters. T
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reestablishes the appropriate balance between waters subject to federal reguldtioseand
waters or features that are subject to exclusive Statekmal jurisdiction As described further in
section Il.Fof thisnotice section 401 provides a role f8tates and authorizettibes to
participate in federal license or permitting processetuding those in whicthey may
otherwise be preempted Bsderal law States andribes retain authority to regulate and protect
waters of theState orTribe in accordance witBtate andlribal law and where not preempted by
federal lawAs explained in detail in the proposed rule preamd®etion 401 is tedeal
regulatory provision, as certification conditions are incorporated into federal licenses and permits
and are enforceable by the federal government. If sectiowd8é&xpanded to cover activities
with discharges toonfederalwaters such arexpansion would authorize the federal
government to regulate waters and features that are beyond the scope of CWA regulatory
authority, Congress did not intertlese waterto be subject téederalregulation.
d. FederalLicenseor Permit

Section 401 ceffication requirements are triggered when a project proponent applies for a
federal license or permtib conduct an activitywhich may result in any discharge irgavater of
theUnited States33 U.S.C. 1341(a)(1However, inthose cases where a federal agency
discharges dredged or fill material into waters oflimted Statedut does not issue itself a
licenseorpermit t he Cor ps 6 reasapable antl appropsatereféoqsuo r e
demonstrateompliance witheffluentlimitations and state water quality standards, which

typically includes seeking certificatidA Consistent with the proposal, the final rule defines the

48 SeeAppendix C of Engineer Regulatidi052-1 00; 33 CFR 335.2 (A[T] he
issue itself a CWA permit to authorize Corps discharges of dredged material or fill material into

U.S. waters, but does apply the 404(b)(1) guidelines and other substantive requirements of the
CWAandotherevi r onment al |l aws. 0) .
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term Alicense or permito to mean fiany | icense
Government o conduct any activity which may resul't
The CWA does not list specific fedelmenses angermitsthat aresubject to section 401
certification requirement3he EPA believes thatie most common examples of licenses or
permits thatmay besubject tasection401 certification are CWA section 402 NPDES permits
issued by EPAn States where the EPA administers MiRDESpermitting programCWA
section 404 permits for thdischarge of dredged or fill materahdRivers and Harbors Act
sections 9 and 10 permits issued byAhmy Corpsof Engineersand hydropower and interstate
natural gas pipeline licenses issued by FER€ final rule does ngirovidean exclusive lisof
federallicensesandpermitsthat may be subject to section 401. Instead, the final rule focuses on
whether there is potential for tlaetivity authorizedoy thefederally issuedicenseor permitto
result in a discharge from a point source mteater of the United States.
A few commenters requested clarification on the requirement for a federal license or permit
to trigger the need for a section 401 certification. One commenter asserted that the proposal was
unclear because the proposedulabry text didnot tie the need for a section 401 certification to
anapplication for a federal license or perrniihe EPA disagreesvith the suggestiothat the
proposal does not tie the need for a section 401 certification to the application for a federal
license or permitSection121.20f the proposed rulstated hat fAany applicant f
permit to conduct any activity which may result idischarge shall provide the Federal agency a
certification f r om Asnnotedabogghée pgropogal andthiafinairble r i t y € 0
define the term Alicense or permito as one is
A few commenters suggested thadtitional language be added to the proposed definition of

Adi schargeo to cl ear | y areesiocludingamguagh @ncermngn st i t u
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equipment and construction activities associated with the discharge of dredged or fill material.
TheEPA believes that defining Apoint sourceo i |
statutorydefinition (33 U.S.C 1362(14) and court decisionsoncludingthat bulldozers,
mechanized land clearing machinery, and similar types of equipment used for discharging dredge
or fill materi &I are Apoint sources. o

Another commenter asserted tidtes have required facilities to obtain a section 401
certification where the facility has a permit fronstate with delegated authority under section
402.Section401 certifications notrequired forState or Tribally-issued permits when ti&ate
or Tribe has assumed operation of the permit program in lieu of the fegdeeihment® The
CWA statutory languages clearthat the license or permit triggering the need feeetion401
certification must be a federal licensepermit that is, one issued by a federal agency.
Implementation of &tateor Tribal permit program in lieu of the federal program does not
Afeder al i z digensésdr germitsdos putpdsesinsgetiond01. Sectiond01

certification does not apply todke authorizations issued by ®ate orTribe>! The CWA

49 See, e.gAvoyelles Sportsen 6 s L e a ¢y &5 R.2d 89W bth Cir. 1983);,.S. v.

Larking 657 F.Supp. 76 (W.D. Kent. 1983),f f862¢.2d189 (6th Cir. 1989.

%0 State ofTribal implementation of a license or permit program in lieu of the federal program,

such as a CWA section 402 permit issued by an authorized state, does not federalize the resulting
licensesor permitsand therefore does not trigger section d@tdtification. Thisconclusion is

supported byhe legislative history of CWA section 40&hichnoted thafisince permits granted

by States under section 402 are not Federal pémiis State permits the certification
procedur es arHR. RaptNo.&pli,latil27q19712)Ehe l@gislative history of

the CWA amendments of 1977, discussing state
conferees wish to emphasize that such a State program is one which is established under State
law and which funebns in lieu of the Federal program. It is not a delegation of Federal
authority. o -880,Bt.104R67). No. 95

°1 As described elsewhere in this notice, GwpHexistingcertificationregulations provida

reasonable period of tined 60 days for federally issued CWA section 404 permits. 33 CFR
325.2(b)(1)(ii);see alsdinal rule preamble section IlI.F. To the extent that certifying authorities
believe that this timeline is too short to provide certifmafior a Federally issued section 404

permit, States are authorized to assume administration of that program for certain waters. 40
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anticipates thabtates andribes issuing those permits will ensure consistency with CWA
provisions and other appropriate requirementStatie andrribal law as part of their permit
application ealuation.

One commenter noted that the proposal indicated that the Corps does not process and issue
permits for its own activities and stated that federal agencies should be subject to the same
certification request submittal requirements as-fealeral gency project proponents. In
responsethe EPA notes thathe CWA ties the requirement foisaction401 certification to a
federal license or permit. As a result, in circumstances where there is no federal license or
permit, including when federal agency activities donequirea license or permigection401
certificationis notrequiral. Nonetheles, the Corp®currentregulationsndicatethat section 401
requireshe Corpgo seeksectiord01 certification fodredg and fillprojects involving a
discharge into waters of thénited Statesregardless of whethéne Corps isses itself a permit
for those activities?

B. Pre-filing MeetingRequest

1. Whatis the Agency Finalizing?

The EPA proposed testablisha prefiling meetingprocessvhen the EPA is the certifying
authorityto ensure thahe Agencyreceives early notification of anticipated projects and can
discuss information needs with the project propordany commenterstatedthatit would be
helpful forproject proponentt request prdiling meetingswith all certifying authoritiegnot

just the EPA) although most commenters did salythat certifying authorities should be

CFR 233;see alsd-inal Report of the Assumable Waters Subcomn{iites 2017, available at
https://www.epa.gov/cwa404g/rgatassumablavaterssubcommittedinal-reportmay-10-

2017,

2S@33CFR336.1(a) () i The CWA requires the Corps to
for discharges of dredged or fill materi al
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required to accept such meetintgslight of these comments, and because the benefite pfe-
filing process are applicable reghess of the identy of the certifying authority, thEPA is
finalizing arequirement thaall project proponentsncludingfederal agencies when they seek
certification for generdicenses opermits,submit arequesfor a meetingvith the appropriate
certifying authorityat least 30 days prior submittinga certification requese The final rule
requires only thathe project proponent request the-filieag meetingandleaves to the
discretion of the certifying authority whether a-{fiteng meeting may be necessary
appropriatdor a particular projectThe meeting requesself provides advance notification to
the certifying authority that a certification requestynba forthcomingand therefore promotes
early coordination, evewhenthe certifying authority does nbbld a prefiling meeting
2. Summary of Final Rule Rationale and Public Comment

The EPA is expanding th@oposedrefiling meeting requestquirementand under this
final rule, all project proponentsncludingfederal agenciewhenthey seek certification for
generalicensesor permits mustsubmit arequesfor a prefiling meeting withthe appropriate
certifying authority at least 30 days prior to submitting a certification reqUieist requirenent
will ensure thatertifying authoritieseceive early notification anttve an opportunitio
discusghe project and potentiaiformation needs with thergject proponenbefore the

statutory timeframe for review beginghe final rule also encourages the certifying authority to

53 The EPA recognizes that some activities conducted in response to a hurricane or other similar
eventmay requie emergency procedurdsat do not allow for compliance with prequest

meeting procedures. Federal licensing and permitting agencies should establish such emergency
procedures by regulation to ensure that project proponents, certifying authoritids aablic

are made aware of the types of circumstances that could prevent compliance with ordinary pre
filing meeting regest requirements. Nothing in this final rule precludes federal agencies from
establishing emergency procedures to ensure continugtmperations or other appropriate
emergency procedures, including proceduresrttagtnot allow for compliance with preequest
meeting procedures
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take actions to initiate coordination with the Federal agency after receiving tfikngreneeting
request.

In order tofacilitate early engagement and coordination, and using its discretion to interpret
the term Arequesto as applied to certificatio
requirementn section 121.4f the final rulethatall project proponentsiug submit arequest
for aprefiling meetingat leasB0 days in advance stibmitting a certification request. Under
the final rule, certifying authorities are given an opportunity to accept or host sucfilagre
meeting but they retaimiscretion to decline the request or simply not responder the final
rule, if the certifying authority does not respond to the request, the project proponent may submit
a certification request as long as it includes documentation, as required in $24ti6 of the
final rule, that it requested the glitng meeting at least 30 days prior to submitting the
certification request.

In addition to requiring the project proponent to request dilprg meeting, the proposed
rule would have required EPA tespond within a certain period of time and also required the
parties to discuss certain topics dadbe prepared to share certain information during the pre
filing meeting. The final rule no longer requires those additional procedures and instead
encouages certifying authorities, project proponents and federal licensing and permitting
agencies to engage in early coordination. Under the final rutee dertifying authority grants
the prefiling meeting, the project proponent and the certifying autyhare encouraged to
discuss the nature of the proposed project and potential water quality effedisalhde also
encourages thgroject proponento provide a list obther requirecbtate interstate;Tribal,
territorial, and federahuthorizationsandto describe the anticipated timeline for construction and

operation. After receiving the pféing meeting request, the certifying authority is encouraged to
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contact thdederal agency and identify points of contac¢tso ado facilitate information sharing
between the certifying authority and Federal age¢hoyughout the certification process.the
final rule,the EPA encouragetheseimportant steps to help promote an efficient certification
processThese recommendations aredorsst ent wi t h many recommendat.
Guidance (which EPA is rescinding in this action, as no longer necessary in light of this final
rule) as well as with recommendations made in the proposed rule preamble.

The Agency believethatt h e t e r nas Giseddnghe statuitebroad enough to include
an implied requirement that, as part of the submission of a request for certification, a project
proponent also provide the certifying authority with advance notice tt&tiicationrequest is
imminent Therelatively short time (no longer than one year and possibly muchtiess)
certifying authorities are provided under the CWA to act on a certificegguresi(or else waive
the certification requirements of section 401 @jyvidesadditionaljustificationin this context
to interpret the t er allowiheEP4 toequirea fredilimgneeeting i f i cat
request

Many commenters supportteE P A6 s  p rregpire pra@jdct priopmnents tequest
prefiling meetirgs. Severacommentersupported the proposed dikng processvherethe
EPA is the certifying authority, while others supported extending it to all certifying authorities.
Several commenters stated that such meetings, while feeéuvariety of purposeg (g,
identifying what information makeneeded from a project propemt), should not be
mandatory. Other commenters stated that such meetings should be used only for complex, non
routine projects. Some commentasserted thahe prefiling processcould penaliz States who
choose not to attend pfiing meetingseven hough it may not be feasible or necessargll

instancesandargued thathe EPA should not seek to supplanbta a terpérsse onwhena pre
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filing meeting is necessargeveral commenters noted tkameStateshave established their
own prefiling meetingrequirements and should be encouraged to develop their own criteria,
including choosing whether to hold suchfitieng meetingsAdditionally, ome commenters

felt that the propose80-day noticefor such meetings was too shoshile another commenter

requestedthagheEP A pr ovi de s af eYpiesado dosse the pafiingn s ur e

meeting as an opportunity to request unreasonable information or studiesulthtielay a
certification requestSome commenters noted that whikely to yield useful information, the
proposed regulations lack a means of enfortiegrefiling procedures and asserted that the
processcould reward applicants who fail to cooperaii¢h prefiling proceduresSome
commenters noted that the prodadid not include expected outcomes from such early
collaboration and asserted that this could result in inadegegtcation requestsSome
commenters stated thtieEP A6 s pr opos al did not include
for prefiling meetingssuch as what information the project proponent should be prepared to
share with the certifying authority

The EPA agrees with commentevlo statedhat prefiling meetings would generally
improveearly coordination angoromoteefficiencyin sedion 401certification decisiormaking,
although the utility of such meetings could depend on the complexity of the project and
resources of the certifying authorifjhe EPAalsoagrees with commentewgho statedhat pre
filing meetings under the finalike should have an accountability mechaniand thughe final
rule requireghe project proponent to include documentation of itsfiiieg meeting request in
any certification requediled with the certifying authorityseesectionlll. C of this noticg. The
EPA recommendthatproject proponents submit a gitng meeting request in writing and

maintain a copy of the written request, as the final rule requires such documenthgon to
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submitted in a certification request. If a project proponent does not submifilngreneeting

request or does not maintain documentation that it made the request, the subsequent certification
requestvill not meet the requirements of the final r@edin such circumstancdke reasonable

period of timewould not start.

The final ruledoes not set Emit on how early a project proponent msybmit a prdiling
meetingrequesor initiate discussions with a certifying authorityorder to encouragearly and
ongoing coordination between the project proponent and the certifying autfibetigency
disagreesvith the suggestiothata prefiling meetingrequirementoulddelay a certification
requestEven if thecertifying authoritydoes not agree to me#te project proponent is free to
submit a certification reque80 daysaftersubmitting the meeting requeSkeesectionlll. C of
this notice In some cases project proponent mdind it beneficial to engage with a certifying
authority well in advance of the 3fay pre-filing meeting perid, particularly for complex
projects The 30-day periodafter submittal ofthe prefiling meeting request angrior tothe
submission of certification request provides an opportunity forghaect proponent to verify
whether a section 401 certification is required and focéngfying authorityto identify
potential information, in addition to tleertificationrequest requirements in this rule, that may
be necessarpr the certifing auhority to act onthe certification requestitimately, the
Agency believeshatthis provision of the final rule wilallow for amore efficientand
predictablecertification procesfor all parties

Under the final rulecertifying authorities are not requiredg@antpre-filing meeting
requess. The EPA has determined that certifying authorities are in the best position to determine
when a prdiling meeting is necessary telpensurehatthey receive all necessarnformation

to act on certificatiomequess within the reasonable period of tinfdne Agency encourages
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project proponents and certifying authorities to use thdilprg meeting to discuss the proposed
project ando determine what information is neededenable the certifying authority to act on
the certification request in the reasonable period of time. Additionally, certifying authorities and
project proponents may use the-filmg meeting to discuss othappropriate water quality
requirementshatmay be applicable to treertificationrequest and any necessary procedural
requirementge.g, ascertain whether tt&#ate orTribe requires any fees). The EPA expdtizt
certifying authoritiesnaytake advantage @ prefiling meetingrequesftor larger or more
complex projects anchight choose to decline the request for more routine and less complex
projects.The prefiling meeting may be conducted-person, or remotely (through telephone,
online, or other virtual latforms), as deemed appropriate by dkeifying authority

Certifying authorities are encouraged to developfiiieg meeting procedures tailored to
identify informationthat may beaneededo review and act oacertification requestSuch
procedures could vary depending onphgject type, project complexitgy the triggering
federallicenseor permit to enable greater efficiency and predictability in the certification
processThe Agaicy emphasizes thahyprefiling meetingproceduresr pre-filing
expectationsleveloped or promulgated by certifying authoritiesncamodify the requirements
for acertification requeststablished in this final rul@he EPA also notes that any new State or
Tribal prefiling meetingproceduresnaynot beused tcextend the80-daytimelinefollowing a
prefiling meeting requedbr project proponents to submit a certification requastmay pre
filing meetingprocedures be used extendor modify the reasonable period of tirestablished
by a Federal agency¥he EPA believes that requiring a gillng meeting request too early could
be an abuse of the process and result in an unreasonable extension sbiebiegeriod of

time that Congress envisioned, which is not to exceed oneRegher, such procedursbould
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be focused oallowing both the project proponent and the certifying autha@nitypportunityto
developa common understanding and expectatibtihe typeof informationthat may be
necessary for a certifying authority to act on a certification requeststent with section 401
and this final rule

Some commenters asserted thatfpiey meetings should not Iimit& at e6s abi |l ity
request additional information after a certificatreguestas been mad@thercommenters did
not thinkthatpre-filing meetings should preclugeoject proponentsom withdrawing and
resubmittingcertification request® extend the reasonable period of time, which they stated is
sometimes necessary for complex projedtwder the final rule, the piiding meetingrequest
requirementlioesnota f f ect a ¢ e r ability tp iequest additionbl ;mfiormatigndrem
aproject proponent once the reasonable period of time has seesddtionlll. F.2.a of this
notice), but such information requests cannot operate to extend the reasonable periods#dime
section IILF for further discussion on how certifying authorities may requeski@nsiorto the
reasonable period of time from the federal aggniyis requirementlso does naffectthe
ability of project proponestto withdrawa certification requestoluntarily (seesectionlll. F of
this noticg. The Agency disagrees with comment&rko asseredthat theprefiling meeting
requestequirementvould penalize certifying authorities who choose not to avail themsedves
the prefiling meeting acceptinga pre-filing meeting is not a mandatory requiremertie
Agency anticipatethatcertifying authorities will act in good faitlvthen evaluatingre-filing
meeting requests amdentifying informationthey mayneedto review and act on a c#itation
requestThe Agency notes thatdy engagement and coordination, includpagticipation in a

prefiling meeting, may help increase the qualityirdbrmationthat isprovided by project
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proponentandmayreduce the need for thertifying authorityto makeadditional information
requestsiuring thereasonable period of time

In addition topre-filing meetings between certifying authorities and project proponents,
commenters also suggested a variety of vilyghichfederal agencies could facilitate
informationsharing prior to the certifying authorétyeeceiving acertification requestFor
example, oe commenter expressed support for advance coordination behagenand federal
agencies to streamline fedeliaknsing angermitting actions. A couplef commenters
suggested that federal agencies should n8tdyesandTribes of projects that requiresaction
401 certification as soon as possible. One of these commenters stated that the coordination
betweerStateand federal environmental review requients and processes should be done
without diminishingsection401 certification authorityAnothercommenter objected to federal
agency use of prBling meetings to inform the duration tife reasonabl@eriod oftime for
review for certificatioractions unless there were clear inputs and outcomes for such meetings.

The EPA recognizes that federal agencies are uniquely positioned to promfiiagre
coordinationwith certifying authorities andith project proponentso ado harmonize project
planning activities antb promote timely action on certification requeStee Agency
acknowledges that other federal agenaiey provide for prefiling discussions in their
regulationsseeg e.g.,18 CFR 5.1(d)(1) and 33 CFR 325.)(and recognizes that many
certifying authorities and federal agencies already have coordination maemmsranda of
agreementyr other cooperative mechanisms in plaidee Agency is not finalizing specific
requirements for federal agency coordinatiothwertifying authorities (except when federal
agencies are themselves seeking certificaieasectionlll. M of this noticg. However,if there

is apre-application procesequired orfacilitated bythe federallicensing or permittingigeny
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andif the timing of thatprocess woul@llow theproject proponeno requesh prefiling
meeting from the certifying authority at least 30 days before submitting a certification request,
thenajoint meeting amondederalagenciescertifying authorites, andoroject proponestcould
alsobe used as the pfding meetingfor a certification request

In generalthe EPA encourages federal agencies to notify certifying authorities as early as
possible aboyproposedrojeds that may require a section 401 certificatiddditionally, the
EPA encourages federal agendjggsto timely respond to requests frooertifying authoritiegor
information concerning the proposed feddicnse ompermit and(2) to the extent condisnt
with agency regulations and procedug@syide technical and procedural assistance to certifying
authorities and project proponents upon requédst EPA alsoencourageproject proponents
and certifying authoritie® engagan anyadditional prefiling discussion opportunitiethat may
facilitate greater communication and information sharing, and therefore a more efficient and
informed certification decisian

C. Certification RequesReceipt

1. Whatis the Agency Finalizing?

Underthis final rule a project proponent must submit a certification request to a certifying
authorityto initiate an action under section 4@hnsistent with the text of tt@WA, thefinal
rule provideghat the statutory timeline for certification review stavteenthe certifying
authorityreceivesa A cer t i f i cat i owhenrthe cetifyisgtaythoorityrrexdivese r t h an
Aicompl ete applicationo or Acompl ete Ateequest o
consideringoublic commentsthe finalrule has been revised to provide a gengedihition of
Acerti fi c ardprovide twoedidferentdigtstof docents and information thatust be

included in a certification request: one list fiodividual licenses and permits and a separate list
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for theissuancef a generalicenseor permit The certification request requiremerds well as
other provisions of the final rule tailored to ksuancef general licenses and permits, are
described in detaih sectionlll. M of this notice

To better account for water quality certifications required for general licenpesnoits, the
definition of Aproject pr opsuanctoseaciob2id(jofthee en mo
final rule

Project proponenimeans the applicant forliaense or permior the entity seeking
certification

This finalr u ldeedfsi ni ti on of HAproject proponento ext
procedural requirements in this final rule to federal agencies seeking certification for a general
license or permit.

Pursuanto section121.1(c) of the final rule,

Certification requesineans a written, signed, and dated communication that satisfies the
requirement®f section1215 (b) or (c).

Section 125(b) of the final ruleincludes an enumerated list@dcuments and information
that must be included in a certification requestan individual license or permincludingthe
seven componenfsom theproposedule andtwo new component® certification request must
include all components to start the statutory cléckertification request submittéddr an

individual license or permghalt

identify the project proponent(ghd apoint of contact;

identify the proposed project;

identify the applicabldederallicense or permit;

identify the location anahatureof anypotentialdischarge that may result
from the proposed projeandthe location of receiving waters;

include a description anymethods andheans proposed to monitor the
discharge and the equipment or measures plaiortegat control or
managehe discharge;

6. include a list of all othefedera interstate, tribal, statégrritorial, or local
agency authorizations required for the proposed project, including all

PwnhE

o
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approvalsor denials alreadseceived;

7. include documentation that a piiltng meeting request was submitted to
the certifying authority at least 30 days prior to submittiveydertification
request;

8. contain the followingstatementdrhe project proponent hereby certifies
that dl information contained herein is tryaccurate and completgto
the best of my knowledge and bdiahd

9. contain the followings t a t eThe prdject prdponent hereby requests
that the certifying authority review and take action on this CWA 401
certification request within the applicable reasonapégiod of time 06

The statutoryeasonable period of tinfer a certifying authoty to act on a certification
request beginghen the certifying authoritys in fireceipt of such requestdhe EPA isfinalizing
the definition of the termfireceipd asproposed

Receiptmeans the date that a certification request is documentedeiged by a
certifying authority in accordance with applicable submission procedures.

Togetherthese provisions will provide greater certainty for project proponents, certifying
authoritiesand federal agencies concerning when the reasonable petiowdfas started. Each

of these provisions is discussed in greater detail below.

2. Summary of Final Rule Rationale and Public Comment
The Act places the burden on the project propotteabtain asection 40Xkertification from
a certifying authority in order to receive a federal license or permit. As discussed in the preamble
to the proposed rule, the section 401 certification process bagihe datevhenthe
certification request is receivéy a certifying authorityThe statute limitshe time for a
certifying authorityto act on a request as follows:
If the State, interstate agency, or Administrator, as the case miajder refuses to act
on arequestfor certification within a reasorae period of time (which shall not exceed

one yearpfterreceiptof such requesthe certification requirements of this subsection
shall be waived with respect to such Federal application.
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33 U.S.C. 1341(a)(1) (emphasis addédie plain language of the Act requitbatthe
reasonable period of time &zt oncertificationnot extend beyond one year after the receipt of
the certificatiorrequestThe statutehoweverdoes not define tiseterms As discussed in the
preamble to the proposed rubecauseheyare not defined and their precise meaning is
ambiguous, these temare susceptible to different interpretatiofisis ambiguity hasesulted in
inefficiencies in the certification processdividual certification decisionghat haveextenckd
beyond the statutory reasonable period of tiregulatory uncertaintyandlitigation. Seesection
II.F of this notice As the Agency charged with administering @&/A, the EPA is authorized to
interpret hroughrulemaking undefined termmcluding those associated wiWA section 401
certificatiors. SeeChevron, U.S.A., Inc. v. Natural Resources Def&@wencil Inc.,, 467 U.S.
837, 844(1984) Given thelargenumber of certificatiomequestsubmitted each yedrand the
statutory requirement that those requéstaicted omvithin a reasonable period of timet to
exceed one yeathe EPA isfinalizing definitions for the termBcertificationr e q uaads t 0
i r e c ® pravidedproject proponents, certifying authorities, and federal agencies with clear
regulatory text stating’hen the statutory reasonable period of time begins.

The EPA i s f i naldertification reguest etf h anti tri eoonu ifedher s fa
and datedcommunication that satisfies thequirement®f section1215(b) or (c) of the final
rule. A certification request that meets the requirements of the finabegjies the certifying
a ut h oreasonaplé geriod of tim&he structure of the final rule is somewhat different than

the proposal because, as described above, the final rule contains two separate lists for

wr

certification requests; however, the purpose

consistentvith the proposal.

54 Seesection 2 of the Economic Analysis.
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Commenters provided numerous recommendafiomghat should be included &
certification request, including but not limiteditdormation on prior contaminaticat the
project site payment of applicabl&ees,specific project proponent contacts, specific geographic
information, constructioand mitigatiorplans, engineering plans, sediment sampling plans,
aquatic resources and their condition, the characteristics of the discharge, description of all
affected wdands and water§tatelisted species information and habitat assessmiessg)ine
data and informatiorgndthe completefederal license or permit applicatiaas well as a
statement from the project proponent that all informatidruis andcorrect Conversely, a few
commenters recommended removing the specific
arguedthatthe proposed information was not necessary for a certifying authority to act on a
request for certificationThe EPA considered all of #se comments and made some
modifications in the final rule.fe f i nal dedificationiraguestraquiredhattfie
proj ect pnttenpubmissiotodtan thecomponentsdentified ineithersection
1215(b) or (c) of the final rule

Section 125K(b) of the final ruleaddressesertification requests submitted by project
proponents, as the term is defined in the final rule, and it reghgeseven components listed
the propo®d definition with a slight modification in one componeag well agwo additional
componentsa statement that all information containedhe requess trug accurateand
complet¢e o t he best of t he panddoamentatipnrthatp@fegnt 6 s kn.
meeting request was submitted to the certifying authority at least 30 days prior to submitting the
certification requesfThese additional components are discussed further b&élmvAgency has
modifiedthe fourth factor in the final rule to requipeoject proponents to identify the location

and thenatureof any potentialdischargehat may result from the proposed project and the
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location of receiving water3 his modification clarifies that project proponents should identify
the nature of the dibarge, including (as appropriate) the potential volume, extent, or type of
discharge associatedth the proposed projecthis modification is similar to the modification
made in the factort® beconsidered by a federal agency when setting the reasonable period of
time. See sectioll.F for further discussionThe inclusion of thisnformationwill provide the
certifying auhority with clearnoticethat the project proponehas submitted certification
requestinda sufficient baseline ahformation toallow it to beginits evaluationn a timely
manner
The Agency requested commentwhether it should includa referencetd any appl i cab
f e eamang theeomponents of itdefinition ofa certification requesMany commenters stated
thata certifying authority s a p ffdes shoalth be @ required elemienthe final rule One
commentesuggested that applicalfkesfor asection401 certificatiormight be affected by the
type offederal license gpermit for which they are applying\fter consideing all of the public
commentn this issuandconductingadditional research into whether and how certifying
authorities may require fees for section 401 certificatithressPA has decided not to include
reference tdees in the enumerated It elements ofa certification request. States vary in how
and when they require fees in the certification pracessy havelifferent fee structures and
different requirementfor the timing ofpayinga certificationrelated fe. The Agency
encouragethe project proponent and the certifying authaatgiscussduring the preiling
meetinggt he certi fying authority 6 sédblgationsitanytoct ur e a
paya feerelated to thesection 40XkertificationGi ven t he St atesd differin
thefinal rule does noincludeproof offee paymentasa requirel component of a certification

requesto triggerthe statutory timeframe f@tate orTribal action
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Consistent with the proposahefinal rule requires a project proponent to identify the
location of ay potentialdischarge in the certification requebt meet this requirementhe EPA
recommends that the project proponent provide locational informdimirtthe extent of the
projectfootprintandall potentialdischarge locations, ahown on design drawings and plans.
TheEPA recommends thatgect proponentbe prepared to provide underlying geographic data
such as shapefiles or geodataba&#ernatively, the project proponeshouldconsider
identifying potentialdischargdocatiors on hard copymaps. The Agency acknowledgéabatthe
appropriate format and method to idenfilgtentialdischarge locations may change with
evolvingtechnology and recommenttstproject proponents and certifying authorities discuss
the bestpproacho providing the information required féie certification request.

The EPA received comments from the fpialandfeedback fronother federal agencies that
the categories oinformationidentifiedin the proposed definition of certification request may
not be appropriate for a federal agency seegetgion401 certification for a general license or
permit. For examplegt the time of certificationa federal agenayaynot know the location of
evay potential discharge that may in the future be covered under a giererae opermit. In
response to these comments and to improve the utility and clarity of the finaheubgency is
also finalizingin section1215(c) of the final rulea separate list of documents and information
required for a Mfissaande oafgeneraitense apermitd Saesedidnlll.Mo r
of this noticefor further discussion dhe certification process for geneliaensesor permits

The Agency received public comments emphasizing the efficiencies that can be gained by
federal agencies issuing general licenses and permits, such as general NPDES permits issued by
the EPA and Nationwide or Regional section 4f#heal permits issued by the Corps.few

commenters stated that federal agencies should follow procedures that are consistent with other
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project proponents when submitting certification requests and complying with other aspects of

the rule TheEPA agrees with commenters that consistent procedural and substantive

requirements for all water quality certifications would promote regulatory certainty for project
proponents, federal agenciesd certifying authorities and has modified the final rulenikadin

of Aproject proponento to promote coofshest ent
finalruedef i nes Aproject proponento to mean At he
seeking certificat i oion,the findlirutedarifiesthatedenaagencies ed de
that issue general licenses or permitsstcomply with all of the procedural and substantive

requirements of this final rule.

Consistent with the proposagdiors 1215(b) and €) of the final ruleincludethe following
statemed M The project proponent hereby requests t|
action on this CWA 401 certification request within the applicable reasopehbiled oftime. 0
This requirement is intended to remove any potential ambiguity on the part of the certifying
authority about whether the written request beforest, i rcertffiGaton requesst it h a t
triggers the statutory timelin@necommenter noted thdt a project proponent is uncertain
whether the certifying authority will be able to ceriifyproject within the reasonable period of
time, theprojectproponentouldsubmit a norcompliantcertificationrequest that omits one or
morecomponentswhich would prevent theeasonable period of time clock from startiiige
Agency agrees with this commenter that project proponent does not submit a certification
request as defined sgction 1215(b) of the final rule then the reasonable period of time does
not begin.The Agency encourages piieng meetings, engagemernd information sharing

between project proponents and certifying authoribes such engagement does not start the
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reasonable period of time uskea certification request, as defined in the final rule, is submitted
to the certifying authority.

Sections 125(b) and €) of the final rule include two additional provisions that were not in
the proposed rulaa statement that all information contained in¢adificationrequest is true
accurateand completéo the best of the requesieknowledgeand belief and docurantation
that a prefiling meeting request was submitted to the certifying authority at least 30 days prior to
submitting the certification request. Both requirements are intended to adeltienal
accountability on the part of the project proportergnsure that information submitted in a
certification requestccurately reflectthe proposed project, and to ensure that the project
proponent has complied with the requirement to requestfipgemeeting with the
certification authority. If a cefication request does not include these components, it does not
meet the conditions a&fection1215(b) or (c) of the final ruleand it does not start the statutory
clock.

Not withstanding the text of sectifarrad40 Jo(na)o( 1
somecommenters asserted thatuiringa A cer t i f i0c aatsi @rp proesceuwde sto a
applicationd ¢ o nt corgressionaldntent and cooperative federalism, and represented a
changeintheEP A6 s | on g st Asdddussay inphe greaambledoeghe proposed rule,
section 401 does not wuse the t ercenifidatoo mpl et e a
requesb  wo u |l dTherefarande ipeior EPA guidanceta A compl et,®@ applicat
without expl aini ng wh athasded tarft@agisgeht angdubjective n 06 mu st
determinationsiboutthe sufficiency of certification requestibmittals. Thisin turn, has caused
uncertainty about when the statutory reasonable period of time begins Titneuf\gency is

authorized to interpret ambiguostatutoryterms,see Chevrod67 U.S.at 844, and is finalizing
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what it deemshe mostppropriatef e as onab | e i certifieationr &€ q @adradiccem tod A
uncertainty anenable project proponents and certifying authorities to objectaraly
transparentlyunderstandvhich submittalstart thereasonable perioaof time.

Some commenters al so asser tcertficatiohraetq uae ssttoand ar
cannot capture atif the kinds ofinformation necessarpr the certifying authorityo make a
informeddecision on a certification reque$heyexpressed concern that project proponents
would be incentivized to circumveéymbtpravidinger t i f vy
additionalinformation Additionally, somecommenters suggested that cgimify authorities
should begiven the flexibilityto develop theirowdd e f i ni t i on of a fArequest
meet their applicabl&tateandTribal lawsand needs/hile theAgency acknowledgeabese
commenter concerns, tR#PA disagreesAs discussed abovthe Agency is authorized to
i nt er pr ecertificationr & g u ans tithe Actedoea nosdefinde term nordoes it
prescribe the amount of informatitimt must be included mcertificationrequestSee
Chevron 467 U.Sat 844.In this final rule, the Agency is interpretirfigertification requestto
includecomponentshatthe Agency believes are necessarpravide a certifying authority with
clearnoticethat a request has besmbmittedanda sufficientbaseline ofnformationfor the
certifying authorityto begin its reviewlt is important to distinguishetweertheamount of
informationappropriatdo startthec e r t i f y i nrgasanable pedad df tingetdthe
amount ofinformationthat may bawecessaryor the certifying authorityo take finalacion on a
certification request. The identifiedirotimedimatrdeareo f a fic
intended to be sufficient information to start teasonable period of timmait maynot
necessarilyepresent the totality of information a certifying authority may needton a

certification requestNothing inthe finalrulé s def i ni t i on o fprediudesar t i f i c a
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project proponent from submitting additional, relevant infation or precludea certifying
authority from requestingnd evaluatingdditional information within the reasonable period of
time (seesection Ill.H of this notice for specific procedures when the EPA is the certifying
authority) Indeed in many cases ihay bein the interest of thproject proponerand may
provide a more efficient certification processafevant information about the discharge and
potential impacts to the receiving watesprovided to the certification authorigaty in the
certification process

As discussed igectionlll. B of this notice theAgency is finalizing a préiling meeting
requestequirement for all project proponenitscluding federal agencieghen they seek
section 40Xkertification for generdicenses opermits TheAgency is including a
documentation requirement for the {filexg meeting as a component of a certification request to
ensurehat certifying authorities are given an opportunitgnhgag in early discusions with
project proponents and federal agencies, if desired Agency encourages project proponents
and certifying authorities to use the {filexg meetingto discuss the proposed project and
determine what informatioif any), in addition to tharequired to be submitted as part of the
Acerti f i ccaraybeneededeoenablesthe certifying authorityake finalacion on
the certification request in the reasonable period of fithe.certifying authority may also take
this opportunity to discuss any ott&tateor Tribal permits that may be applicable or required
for the proposed project.

Although some commenters regtedthat the Agencynclude more detailed certification
request components, thgency believeadditional detailedhformation is best ascertained
through prefiling meeting andengagemerduring the reasonable period of time. If{ifeng

meetings discussionsandsubmittalsduring the reasonable period of time fail to produce the
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informationnecessaryor a certifying authority to grant certification or grant certification with

conditions, the final rule reaffirms that certifying auttiegretainthe ability to denyor waivea

certification request. It is important to reiterate that the burden is on the project proponent to

submit a certification request to the certifying authoaityl work cooperatively to provide

additional informatio as appropriate to facilitate the certification proces®wise the burden

is on the certifying authority tevaluate the certification request in good faith e quest

information documentsandmaterials that are within the scope of section 401 as provided in this

final ruleand that can be produced and evaluated within the reasonable period of time
TheAgency also disagrees with commenters who asserted that the proposed definition of

i c erattii foinc r e g u e sStateautharity, that it comtradictedithe goals and purpose of

the CWA andthatitwas contrary to the plain | anguage of

defined in the Act. As discussed above, Algeency is authorized toterpret ambiguous

statutoryterms and believes the final definitimfi c e r t i f i c ard the provisiomgjinu e st 0

sectionsl215(b) and €) of the final rulewill provide needed claritpndhelp ensure that

certifying authoritieshavesufficient notice and information to bedimeir evaluation ofa

certification request. The final rule does not limit the ability of a certifying authority to

communicate with project proponents daddentify and requesadditionalinformation

necessary ttake an informeacion on a certification request in the reasonable period of time

Indeed, ly providing greater clarity on when the statutoegisonabl@eriodof time begins and

by encouragingearly andconstructive thlogue between project proponents and certifying

authorities, the final rule facilitates a cer

States withints borderswithin the timeframe mandated by Congress.
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A number of commenters providegamples of projects that had been delayed be@ause
certifying authority repeatedly requested additional information before a certification request
would be considered Acompl ete. 0 Tdpeaed c o mment
requestgor additicnal informationundermine the statutory requirement to act on a certification
request within a reasonable period of time, not to exceed one year. Other commenters asserted
that a certifying authority cannot reasonably act on a certification requestdnfged the
information required by the proposed rulée EPA acknowledges the desfa certifying
authorities to have all necessary informatsnsoon as possibletime certification process, but
the Agencymust balanc¢hat desiravhile remaining loyal tdhe statutory requirement for
timely action on a requeskthe Agencybelieveshatits final rule strikes the appropriate balance
by identifying the kinds of information that provide a reasonable baseline about any project
while recognizing the ability of certifying authorities aptbjectproponents to request and
provide additional information both before and after the review clock starts.

TheAgency alssees the value in finalizingertification request componeriteat are
objective andlo notrequiresubjective determinations by a certifying authoabpoutwhether
the requessubmittal requirementsave been satisfied certification request must have all
componentsisted at sectiod215(b) or (c) of the final ruleto start the statutorgeasonable
period of time If any of the componentsf section 121.5(b) or (c) of the final rukemissing
from the certification request, the statutoegsonable period of tindoes not stariVith respect
to the component of a certification requiestproject proponentatsection 125(b)(5) of the
final rule the EPA acknowledges that not ptbposed projectsaybe subject tanonitoring or
treatment for a discharge., section 404 dredge or fill permits rarely allow for a treatment

option)The f i nal rule has been modified slightly
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of information that may be provided by project proponents. Howé\aproject is not subg

to monitoring treatmentor managememnequirementgor its dischargethe project proponent
shouldstate that irthe certification requesfThe effect of such statemembuld beto make that
component inapplicabl® that projectMany commenters expressed concern that the proposed
components of a certification request would require subjective determination regarding the
appropriate level of detail. However, tAgency believethatthe final certification request
componentslo notrequire a subjective inquiry into their sufficienayary inquiry beyond

whether they have been provided in the request.

The finalrule requiresa certification requegb include a statement thab the best of the
project pr oponent, abinfokmatonvdordathgden the requesinge,| i e f
accurateand completeThis requirement is intendéo ensurghatproject proponents are
making agoodfaith effort to provide the certifying authority widtcuratenformation
necessary to begin its evaluation of teetificationrequest. Additionally, as discussed above,
the EPA anticipateghatthe project proponent and the certifying authority wilbimbnate
information needs before atittoughouthe reasonable period of timiEnecessaryTheEPA
expects thathe project proponetttothwill provide a certification request thatludesthe
componentsdentifiedin the final rule anavill engage with the certifying authorjtgts
requestedto understandnd respond to appropriate and reasonadhtitional information
requestghat are within the scope of section 401 and can be genaradaéviewedvithin the
reasonable period of timd-or its part, the EPA expedtsatthe certifying authorityill act
within the scope of section 401, as provided in the CWA and in this final rule.

The EPA solicited comment on whether the Agency should generate a standafiat fim

certification requestdVlost commenters did not support the development of a standard form and
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noted that mosBtatesh ave t heir own f or ms Afthistimditteco mpl et e a
Agency is not developing a standard form for project proponents to use to submit certification
requests, butotes thattatesandTribes that wish to continue using standard fomay choose
toupdatethosef or ms t o be consistent with tHAkRe final d
Agency may consider developing such forms in the future, if useful to project proponents and
certifying authorities.

Some commenters asked for clarification on the practitatton the review cloclkf a
project proponeidt mdependentlyithdrawing acertificationrequesby its own choice and not
at the request @ certifying authority If a project proponent withdraws a certificati@aguest
because the project is no longer being plannedaartfin elements dhe proposedoroject
materiallychangerom what was originally proposexs from what is described or analyzed in
additional information submitted by the project propongmdtheEP A6s i nt enther et at i
certifying authority no longer has an obligation to act on that request. To avoid scenarios like
those presented iHoopa Valleyand to addresheEP A6 s p ol i csectiedOhcer n t hat
certification delays also delay implementation of upd&ateand Tribalwater quality
standardsindother requirementshe EPAexpectghatvoluntary withdrawal by the project
proponenwill be done sparingly and onily responséo materialmodifications to the projear
if the project is no longer planndad. these circumstance$ the project proponersteekgo
obtain acertificationin the futurethe project proponemhust submit new certification request
At a minimum, the project proponenbuld have to waiB0 days before resubmiting a
certification request, becausader the final rul@roject proponestmustrequest a préiling

meeting at least 30 days before submitargrtification requestind voluntary withdrawal by a
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project proponent of a prior certification request does not obviate thfgipgerequirement For
further discussiomboutproject proponent withdrawadeesectionlll. F of this notice

Commentersskedthe Agency to clarify when a changetie proposegroject wouldbe so
significant that it wouldequire a new requedflany commenterasserted that the proposed rule
would prevent extending the reasonable period of éwan though the scope of the project
changegsluring the reasonable period of tind@her commenters noted that the proposed rule did
not account for projeathanges that may result from the federal license or permit review
processesA coupleof commenters stated thisie EPA should provide guidance to federal
agencies on when a neertificationrequest would be necessary based on the type and change
inaprg e cstopeswhilone commenter asked tAgency to clarify whether projects that
change in scope or design requameew certification.

After considering public comments this issugthefinal rule does not identify each
circumstance that may warrant the submission of a new certification régaasiselte Agency
believes thasuchcircumstanceare besaddressed on a cabg-case basiddowever, ifcertain
elements of the proposed prdijée.g., the location of the project or thetureof anypotential
discharge that may resutthange materiallgfter a project proponent submits a certification
requestjt maybe reasonablfor the project proponemnb submita newcertification request.
Administrative changes, such as a change in the point of contact or the list of other required
permits, and minor changes to the proposed project, such as those that do not change the project
footprintin amaterial way should not errant the submission of a new certification requE .
EPA recognizes that complex projects that are subject to-ymaltifederal licensing or
permitting procedures may change over tase result of those federal proceduFgem a

practical standpaot, the EPA encourages project proponents to maintain close coordination and
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communication with certifying authorities arecommends thdhe project proponent prowed
information about anprojectchanges to the certifying authoritygardless ofvhenthe change
occurredor whether a certification has already been issued by the certifying auticriayn
additional measurehé Actand the final rulgorovide certifying authorities with the opportunity
to inspect a certified projectipr to initial operation to ensure the project will comply with the
certification.

The Agency is finalizing the definitioof i r e c e i p t 0, smado ppvide plarity f®rd
project proponents and certifying authorities about when the certificatiuest is deemed
received and the statutory clock begineeCWA doesnotl e f i ne t heofduehr m fir ece
requesb in section 401(a)(1which has letates,Tribes and project proponents, as well as
courts,to usedifferent definitionsi Recei pt of the requesgnean has be
receiptby the certifying authority afhe request in whatever form it waisbmitted bythe project
proponentor r ecei pt applicatie® facso npd tediffiering regelationb y
establified bycertifying authorites The statute also does not spetifyw requests art® be
irecei v edtdyingauthotith whether by mail, by electronic submission, or some other
meansThe EPA understands that some certifying authorities have established general
submissiorprocedures foproject proponent follow when seekin@tateor Tribal licensesor
permits The EPAencourages the use of consistent procedures for all submittals, including
section401 certification requests. THieal rule requirement that certification requests be
documented as received Ain accordancetowi th ap
recognize that certifying authoritiesay have diffegntprocedures fosubmissiorof requests
established irstate orTribal law. For instance, some certifying authoritieay require hard

copy paper submittaglsvhile othersmay require or allow electronic submittals. If the certifying
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authority acceptbard copy paper submittathe EPA recommends that the project proposent
submitting a hard copy requessind the request via certified m@it similar meansfo confirm
reaeipt of thecertificationrequest. If the certifying authority allows for electronic submittais,
EPA recommends that the project proponent set up an electronic process to confirm receipt of
the requestNothing in the final rule precludes the use @uoglonic signatureshen deemed
appropriate by the certifying authorifyhe EPA recommends that project proponents retain a
copy of any written or electronic confirmation of submission or receipt for their records

One commenter disagrewdth the suggestion hat t he word Arecei pt o i
nonetheless agreed with the proposed rule because, this commenter asserted, states have made
efforts to evade the ongar reasonable period of tinter the reasons exteed above, EPA
disagreesvith the commenter and concludes that the word is ambigémathercommenter
stated that section 401 does not require cert
but Aafter o rThis@inrpenter s Correct thatasgpiute iduires certifying
authorities to acbn a certification requestwi t hi n a reasonabl e period
exceed one yeadgfter receipt ouchrequesb As discussed above, the Agency has the aiyhor
to interpret ambiguous statutagrms i ncl uding t he t eafsuch Arequest
requesbThe Agency has de fithedaetdhatiad cedificaionpequestis 0 me an
documented as received by a certifyingharity in accordance with applicable submission
pr ocedberebrey mder t he E MhAdatutorly ¢clockdbeging am the dateen
the certification request is documented as received by the certéythgrity.

Some commenters recommended whermftertificaterc ei pt 0 s
request and all materials requiredSigiteor Tribal law are documented as received by a

certifying authority in accordance with applicable submission praesdihe Agency disagrees
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with thesecommentes. The EPA is aware that some States have regulations establishing what
should be in a request for certification and
the California Code dRegulations statesi Upon r ecei pt of an applicat
by the certifying agency to determine if it is complete. If the application is incomplete, the
applicant shall be notified in writing no later than 30 days after receipt of theatjmpl, of any
additional i nformation or action needed. o0 Cal
that some State regulations may require the completion of certain processes,@stothes
regulatory milestones before it will consideradei f i cati on request ficompl
CWA provides flexibility for certifying authorities to follow their own administrative
procedures, particularly for public notice and commee¢33 U.S.C. 1341(a), these procedures
cannot be implemented in dua manneasto violate the CWA. The Act requires the timeline
for review to begirafter receipd of a certification requeshotwithstanding any completeness
determination procedurand it requires certifications to be processed withireasonable
period of time(which shallnot exceed one year.)

One principal goal of this rulemaking is to provide additional clarity and certainty about the
certification process, including when the reasonable period of time begins. Establishing a
consistent and obgtive list of information necessary to start the statutory reasonable period of
time is necessary to achieve that géaldiscussed above, the Agency has defthecelements
necessary tprovide the certifying authority with sufficient notice and information to begin to
evaluate a request for certificatidhthereare additional information needs aside from the
finalizedcomponents provided in a certification request, dertifying autbrity and project
proponent may discuss those needs during théliprg meeting 6eesectionlll. B of this noticé

or during the reasonable period of timide requirement that certificatioaquestde received
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Afin accordance with ap pcamotba bseddy certiffangaushariiees n  pr o
to introduce unreasonable delay between when an agency receives a certification request and
when fr e c geabthis vaouldbcontravens this final rule

Many commenters expressed concern that the proposal lacked any requirement that a request
be Aadmi ni st r @recomnmdntgasserntednpt withduta. rabust administrative
record on which to rely, certifying authorities would be more vulnerablecttessful challenges
of their certification determination$he final rule establishdghat a certification request is
administratively complete when it contains the items set forfeation1215(b) or (c) The
final rule requireghat the project proponergquest prefiling meeting with the certifying
authoritybefore submitting the certification request, thereby providing that certiftigprity
the opportunity to discuss any additional informational needs it may haerdject proponent
fails to supply the certifying authorityith information necessary to assure that the discharge
from the proposed project complies with the water quality requirements, the cerdifithrayity
may so specify irmdenial of the certificabn. If the certifying authority requests information
from the project proponent that is beyond the
remedy lies with a court of competent jurisdictidn. avoid situations where the certifying
authority requests information from project proponents that cannot be developed and submitted
within the reasonable period of timtbe EPA recommends thlabththe project proponent and
the certifyingauthoritywork in good faith, consistent with section 401, &ade early and
sustained coordination and communication to streamline the owvertificationprocess

Some commentedssertedhat under the proposed rule, the federal agency would not have a
reliable way to determin@hethera certifying authority has received a requestause the

proposed rule requireahly project proponentand not certifying authoritie$o alert federal

Pagel41of 289



This document is a prepublication version, signed by EPA Administrator Andrew R. Wheélereoh, 2020EPA

is submitting it for publication in thEederal RegistelWe have taken steps to ensure the accuracy of this version,
but it is not the official versioNotwithstanding the fact that EPA is postimgre-publication version, the finaute

will not be promulgated until published in tRederal Register

agencies whea project proponent hadibmitteda certification requesProject proponents have
the burden of requesting certification from a certifying authorityfangroviding federal
agencies witlthe certification tohelp fulfill the requirementsfa federal license or permAfter
reviewing public comments, the Agency has deculgdo finalizethe requirement proposed at
section1214(b) in order toprovideall interested parties witfireater clarityand a common
understandingegardingthe status of a certification requeBb effectuate notice of a
certification request at the earliest point in timegteon 1215(a) of thefinal rulerequires a
project proponent to submit a certification requeshe appropriate certifying authority and the
federallicensing or permittingagencyconcurrently Includingthis requirementn the final rule

will provide the federal agency with notifigah about a certification request and suffittie
information to determine the reasonable period of timéhfaircertification requestThis process
will alsoaddress commenter concehysproviding federal ageresand certifying authorities
with a concurrennoticewhen acertificationrequesis received As discussed above, the Agency
recognizes that certifying authorities may have different submigsameduresind recommends
that project proponents submit copies tofttgeral agency in a manner consistent with the
certifying aut h eduregtojebssirahatthdraguestssireceiveatphe same
time. The final rule requires the federal agency to communicate the reasonable period of time to
the certifying authority within 15 days aéceiving the certification request fraime project
proponentin accordance witkection 1215(a) of the final rule The EPA expects federal
licensing and permitting agencies to provide the notice required in this finalndistrongly
encourages federal agencies to promulgate or update agjgacfic regulations to implement
CWA section 401 and this final rulelowever, h theunlikely eventthat the federal agency does

not provide theequirednotice, theEPA recommendshatcertifying authorities assume that the
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federal agencyds promulgated default reasonab
days). If the federal agency fails to provide notification and has not promulgated a default or
categorical reasonablegod of time, the Agency recommernttisitcertifying authorities assume

the reasonable period of time expires one year from the date the certification request was
received.The Agency recommendbsatall parties retairtopiesof certificationrequess for their

record in casethere is any misunderstanding about the beginning of the reasonable period of

time.

EPA acknowledges thatany StatesandTribes have established their own requirements for
sectiond01 certificationrequessubmittals whichmay be different from or more extensive than
the fAicertificat i eebforthmthis final tuleHowesey, theése additionalt s
requirementshould nobe used t@xpandhe certification request requirements in this final
rule, which are intended to establish clear expectations for certifying authorities and project
proponens, and which provide a transparent and consistent framework for when the reasonable
period of time beginsThe EPAnotesthatcertifying authoritiesnay update their existingection
401 certification regulation® be consistenwiththeE P A6 s r e Additiomallyj thee iERA
observes thatertifying authoritiesnaywish towork with neighboring jurisdictions tdevelop
reguldionsthat are consistent fro@tateto State This maybe particularly useful for interstate
projects, like pipelines and transmission lines, requiwater qualitycertificatiors from more
than oneState

Somecommenters requested additional clarificatdnoutwhen project proponents should
submit a certification request, relative to the timelines in federal licenses or permits or other
federal lawsOnecommenter stated it would be helpful to specify a poithe federal

permitting timeline when project proponents should subnogrtification requesthe
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commenter suggestedatthis point in time should be based on wistates would have
adequate information to make a certification decisiome commentegxplained that if &tate is
required to issue section 401 certification before NEPA environmental documentation is
complete and made available, tiate would have to initiate state environmental review before
NEPA documents are available, whiclarsunnecessarily burdensome approach for both the
State and the applicant. Other commenters nthtatthe proposed rule could place an
unnecessary burden &uates andribes if an EIS results in a no action alternative being chosen,
but theStateor Tribe has alreadgxpendedesourceso complete a section 401 certificatiorhe
EPA also observes that some federal permit or license procedures can be lengthy and can result
in project modifications in the early stages of the process.

The Agency is not prescribing a specific poma federalicensing ompermitting process
when project proponents are required to subroéréficationrequestThe Agency is aware that
FERCO s r algadlestablisowhen during the hydropoweelising process a project
proponenmayr equest <certification. Specifically, FE
to complete a yeatleng process that includes environmental studies and reviews before a
project proponenmayrequest certificatiofior that federal licens&eel8 CFRsectionss.22,
5.23.The Agency encourages all federal licensing and permitting agencies to evaluate their
programs and processes dodonsider promulgating or updating their section 401
implementing regulations to specify when a section 401 certification request beould
submitted. Providing additional specificity and procedudoe project proponents may redute
duplication of work between feder&tate andlribal authorities andhay make the certification
process more efficienln the absence of formal guidance demaking from the appropriate

federal licensing or permitting agency, the EPA recommends that project proponents, certifying
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authorities, and federal agencies coordinate and discuss the appropriate timing for a section 401
certificationrequesin light of the federal licensing or permitting process and other project
approval requirements.

D. Certification Actions

1. Whatis the Agency Finalizing?

Consistent with the text of the CWA, under the final rule a certifying authority maypieke
of four actions pursuant to its section 401 authority: grant certification, geaiftcationwith
conditions, dengertification or waive its opportunity torpvide a certification. These actions
are reflected irsection1217 of thefinal regulatory textAny actionby the certifying authority
to grant, grant with conditions, or deny a certification request must be within the scope of
certification(seesectionlll.E of this noticg, must becompleted within the established
reasonable period of tin{seesectionlll. F of this noticg, and must otherwise Ine accordance
with section 401 of th€WA (seesection Ill.Gof thisnotice). Alternatively, a certifying
authority may expressly waive the certification requiremgnderthefinal rule, certifying
authorities may alsinplicitly waive the certification requiremetuy failing or refusing to act
(seesection 111.G.2.d of this nate). All certification actions must be in writingndthe contents
and effects of such actions are discussed bel@sationlll. G of thisnotice The final rule is
consistent with the Agencydés | ongakenanndi ng i nt
response to a certification request.

2. Summary ofinal Rule Rationale and Public Comment

Under the final rule, if the certifying authority determines thadischarge from aroposed

project will comply withspecificprovisionsenumerated in CWA section 401@)dwith other

appropriateState orTribal water quality requirementis may grant that certification with or
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without conditionsas appropriateo provide additional clarity, section 121.1(n) of the final
rul e datiemegudwi t geesecHonlll.k.2 bofithésnaticefor fufther
discussion of this definition)f the certifying authority cannot certifgvith or without
conditions)that the discharge from a proposed project will pynwith fiwater quality
requirematsp it may eitherdeny or waive certificationfTheremay be multiple reasons why a
certifying authoity is unable to certify, inelding a lack of resources for reviewing the
certification requestiigherpriority work that thecertifying authoritymust attend to, ogvidence
that the discharge witiot comply withit wat er qu al i.oUnyderthefgmer r e ment s
circumstances, waivaevould beappropriateand undethe latter circumstance, denvabuld be
appropriate.
a. Grant

When a certifying authority grangssection 401 certificatignt has concluded that the
potentialpoint sourcalischarganto waters of the United Stateesm the proposegrojectwill
be consistent witfiwater quality requirementsGranting certification allowghe federal agency
to proceed withssuingthelicense or permit

b. Grant with Conditions

If the certifying authority determingkatthe potentialdischarge from @roposedroject
would be consistent witfiwater quality requiremeraonly if certain conditions are met, the
authority may include such conditions in its certificatidfere thecertifying authority grargt
certification withconditionsin accordance with section 401 and this final rthe federal
agencymay proceed to issube license or permiCertification conditions that satisfy the
requirements of this final rule must beorporated into the federal license or permit, if issued,

and become federally enforceable.
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C. Dery

A certifying authority maydeny certification if it is unable to certify that thetential
discharge from aroposedrojectwould be consistent witfiwater quality requiremeniss
definedinthisruleCWA section 401(a) (1) provides that
granted if certification has been denied by the State, interstate agency, or the Administrator, as
the casena y B83dJ.Sd4C. 1341(a)(1).

This final rule reaffirms the abilityof a project proponent to submit a new certification
requesif a previougequest is deniedbome ommenteragreedhat it would always be proper
to allow project proponentt requestertification again if the certifying authority denied their
previousrequedfs). Othercommenters interpreted this provision as preventing certifying
authorities from denying with prejudiemdrecommendethatthe final ruleexplicitly allow

cerifying authorities the option tdenywith prejudice. Theseommenterssserted that denial

1]

with prejudiceis atool thatpreservec er t i f yi ng a uinbaseswhere heyarer esour

askedo review substantially similar certification requests fa $ame project once it has

already determined that the project cannot comply with water quality requireidemnts.
commenterarguedhat section 401 does not preclude certifying authorities from denying
requestsvith prejudice, and that regulations tipatcluded certifying authorities from doing so
would be inconsistent with the statu@ther commenters noted thhetstatute does not

explicitly authorize denial with prejudice prevent a project proponent fraiequestinga new
section401 certification after arequest is deniedhe EPAagrees thahe statute is silent on this
issue The EPA is not aware that any other CWA program authorizes a permit application to be
denied with prejudice or explicitly precludes a permit applicant fi®applying for a permit

after an initial denial. For consistency with other CWA progrand becauseothing in section
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401 prohibits a project proponent from submitting a new certification request after a denial is
issuedthe EPAIs finalizing this preision as proposedn the event that a denial is issued, the
EPA recommends that the project proponent discuss with the certifying authority whether project
plans could be alterem whetheradditional information could be developwddemonstrate that
the discharge from the proposedoject will comply withapplicable water quality requirements
upon submittal of a new certificatisaquest
d. Waive

Under the final rule, aertifying authority may waive its opportunity to certifytwo ways
(seesection 121.9(a)f the final regulatory textFirst, the certifying authoritynay waive
expresshby issuing awritten statement that it is waivingertification Second, the certifying
authoritymayimplicitly or constructivelywaive by failing or refising to acwithin the
reasonable period of tim&iling to actin accordancevith the procedural requirements of
section 401orfailing to act in accordance withe requirementi sections 121.7(ele) of this
rule.®® As discussed throughout tHisal rule preamblesection 401 requires certifying
authorityto act on aertification request withia reasonable periaaf time, not to exceed one
year. If the certifying authority fails or refuses to act withinattreasonable periodhe
certification requirement will be deemed waived by the fedeehsing ompermitting agency
Id. As described further in sectidh.G.2.dof this notice if a certification grant, gra with
conditions, or denial does not satisfy the procedural requireroktitis final rule, itis waived.

When acertifying authority waives the requirement for a certification, under this finathrale

55 As notedelsewnhere in this notice,aiver of a specificertification condition does not waive
the entire certification
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federal agency may proceed to issue the license or permit in accordance with its implementing
regulations

E. AppropriateScopefor Sectiond01 CertificationReview

1. Whatis the Agency Finalizing?

While Congresglid notprovide a single, cleaand unambiguous definition dfe
appropriate scope akction401, the textstructureand legislative history of the CWA
(including the name of thaatute itseld the FederaMWaterPollution ControlAct Amendments
of 1972 or, more commonly, tli@ean Water Actflemonstrat¢hat section 40appropriately
focuseson addressingvater qualityimpacts fronpotentialor actualdischargedrom federally
licensed or permitted projectBhe EPA, as the federal entity charged with administering the
CWA, has authority toeasonably resolvanyambiguityins e ct i on 40 1 éneticescope t
and comment rulemakin@o accomplish this, the Agencyfigalizing as proposedection
121.30f the regulatory textwhich containghe followingclear and concise statement of the

scope of certification

Thescope of &lean Water Acsection 401 certificatiors limited to assuring that a
discharge from &ederallylicensed or permitted actiyiwill comply with water quality
requirements.

TheAgencyis also finalizing definitions of theternisd i schar geo and fAwater ¢
requiremerg.0 Together, these provisions of the final rule provide claritthenscope ofection

401.As explained irsectionlll.A of this notice based on the text and structure of the Act, as

well as the history of mafications between the 1970 version and the 1972 amendments, the

EPA has concluded that section 401 is best interpreted as protecting water quality from federally
licensed or permitted activitigbatmay result irpoint source dischargasto waters of th

United StatesThe Agency is finalizing the definition alischargewith only one change,
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replacing fAnavigable water:so with Awaters

Dischargefor purposes of thipart means a discharge from a point sourceant@ter of the
United States

The Agency chose to use the more cotommonly
increase clarityn the final rule however this does not changke meaning of the definitiorAs

described further bel ow, the term nAwater

of

use

gual

and the term fAother Shppeopbawatiesregedriemeséest

of these terms is defined in the CWAs the terms are useéd the CWA, he EPA interprets

Aot her appropriate rmeapui s emeat sofofiwdtagare daavloi

To give more specific meaning tiois ambiguous and undefined language,fthal rule defines
the term Awatetsquabki fyplfewsiremen
Water quality requirementseans applicable provisions s¥ctions301, 302, 303, 306,

and 307 of the Clean Water Aeind state or tribakgulatory requirements for point
source dischargesto waters of the United States

Thef i nal rule uses the term Awater quality
that certifying authorities may consider under seetéi(a) and 401(d)rhis definition has
been modified from the proposal to provide additional clarity.

The sope of certification in section 121.3 is the foundation of the final rule. The scope is
based on the text, structusd legislative historgf the CWAis informed by important policy
consider ati ons an gandtinfoens &l gthen progidns of thexfipaéruldThe s e
scope of certification providelarity to certifying authorities, federal agencies, and project
proponentsegardinghe nature and breadtf the environmental review that is expectaad
the type of information that may reambly be needed to review a certification requBse
scopeapplies taall actions on a certification request, including a decision to grant, grant with

conditions,or deny.The scope of certification also helps inform what may be a reasonable
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period oftime for a certifying authority to review and act on a certification request.

To helpensure thasection 401 certificatioactions are takewithin the scope of
certification,the EPA is finalizingcertain requirements for certifications in section 1@9.@f
the final rule certification conditions isection 1217(d) of the final rule anddenials insection
1217(e) of the final rule For further discussion of the contents and effects of certification
conditions and denialsgesectionlll. G of this notice

2. Summary of Final Rule Rationale and Public Comment

The Agency is finalizing as proposed the scope of certificatisedtion 121.3f the final
rule. Consistent with the proposahe scope of a section 401 certificatiarthe final ruleis
limited to assuring that@discharge from a federally licensed or permitted actid@tyatherthan
the activity as a whoee fiwill complyo with fiwater quality requirementsThe definition of
Awat er qual i haybeenanqdifiedrineha &naltruie provide additional clarity.

a. Activity versusDischarge

The Agency is finalizing the rule as proposed, focusing the scope of section 401 on the
discharge from a federally Boised or permitted activity, as opposed to the activity as a whole.
As described in sectidihG.1.b of this notice section 401(a) explicitly provides that the
certifying authority, ddsshargeorigieatts oawsil ofiginhe, &t at e
must cert i f dischatgavil cofm@ynwith the applitable provisions of sections
301, 302, 303, 306 and 307 of this Acto (emph
therefore directs authorities to certify that the dischargdtneg from the proposed federally
licensed or permitted project will comply with the CWA. Although section 401(d) authorizes a
certifying authority to establish conditions

applicable water quality requiremters , t he EPA does not interpret
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section 401(d) as broadening the scope beyond consideration of water quality impacts from the

Afdi scharge, 0 as set out in section 401(a).
Some commentesssertedhat the proposed scope of review gection 401 conflicts with

the language of the CWA, applicable case, lamd the legislative history of the CWA. These

commenters asserted that the proper scope of section 401 should include all water quality

impacts from the federallyjcensed opermitied activity orthe project as a whole. Many

commenters relied on t {PeDNduland argnedhaCtioepiaint 6 s r at i

language of section 401(d) is unambiguous and reasonably read as authorizing conditions and

limitations on the activity as a whol€ommenters assertéahtthe plain meaning of the

statutory language is clear, as is the legislative intent, and furdetethatt he EPAG6 s

reliance orChevronis misplacedCommenters claimetthatthe Court inPUD No. 1found the

statutory language unambiguous amélyzed section 401 und&hevronstep land therefore,

theyargueBrand Xd o es not s up p & pofthe §adudy Bnguageannaanamner

contrary to thd?UD No. lopinion These commenteesserted that even if it was noChevron

step 1 analysis, the Courtdés majority opinion

These commentemsoasserted that the Coudidnotr el y on t he EPAGs inter

statute but relied on the plain language of the statute and therefore, they Brgoe Xdoes

not support the EPAOGSs r eimanmaingrsontaip®WD. Nohle st at u

Some commenters also asserted that the proposed scope of certification improperly departs from

the EPAG6s |l ongstanding interpretation without
Otherc o mment er s agreed wit h statuteryl@ahBuagesndicase er pr e

law analysisn the proposed rule preamblacluding the interpretation tfie scope of

certification,and agreed that section 401 is a limited grant of federal autboftgtesand
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Tribes Thesecommenters founthe EPAS mterpreation ofsection 401 reasonabiiespitetheir
view that it wasnconsistent with the majority opinion PUD No.1 These commenteedso
observedhatthe Courtin PUD No.1did not have the befit of anEPA interpretation of the
1972 version of section 401.

The Agency disagrees with commentetso assertethat the proposed scopeadtrtification
conflicts with the CWA, case law, and legislative higi@nd disagreesith the contentiortha

the proposed scopeas not supported ladequate justificationhe scope of certification in the

final ruleisbasedotheEPAGs hol i stic examination of sectdi
Congressd6 change in section 401(a) from Aact.i
reflectstheit ot al restructuringo and fAcompl etne r ewri

1972thatresulted in theore provisions of the CWA that regulate discharges into waters of the
United StatesSeeCity of Milwaukee v. Illinois451 U.S. 304, 31(1981)(quoting legislative
history of 1972 amendment§ee alscCounty of Maui, Hawaiv. Hawaii Wildlife Fundet al.,
No. 18 260,0p. at2 (April 23,20200T he f i nal rul e gives due wei gl
choice to change the | anguage in section 401
licensed or permitted activitiesgther than the activity as a whole, comply with appropriate
water quality requirements.
The Agencyalsodisagrees with commenters who asserted that the scope of certification is
expressed unambiguously in section 484 demonstrated by the variationgablic comments
received, section 401 is susceptible to a multitude of interpretaliba€=PA also disagrees
with the suggestiothat thePUD No. 1Courtfound section 401 to be unambiguoNswhere in
the opinion does the Couwrbnclude that section 401 is unambigudadact, the Supreme Court

in PUD No. lofferedits own interpretatioof the ambiguous language in section 401 when it
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Aireasonably reado tahowcosdtiongaad limifatiorsserctheiaaivityad 0 1 t o
a whole.As discussed in detail sectionll.F.4.a.iof this notice althoughthe Courtdid not

articulate &Chevronstep one or step two analysist®decisionthe Courtdid referencdE P A 6 s
1971certificationregulations with approval and concladeh at t he EPA&s Ar eas ol
i nt er p (basedeotihbseregalations)s entitled to deferenceld. The Court further found

the EPAOGsS toleegonsistertwitt me Court és own r Rmrgsagenabl e r
of sections 401(a) and (dyl. at 712.As discussed isectionll.F.4.a.iof thisnotice t he Cour t €
Aireasonable readingo of a statute undercuts a
unambiguous.

For the first time,ie EPAhaspseeent ed i n this final rul e the
analysis of section40I.he Agency6s interpret aaspreasentethf t he s
section 121.3f thisfinal rule is not foreclosed by the holding@yD No.1The Court 6 s
conclusia that section 401 applied to the activity as a whole, rather than the discharge, did not
follow from the unambiguous terms of the stattiea t 6 | Cable & Telecomm. A
Internet Sery.545 U.S. 967, 982 (2005). The scope of certificatiogeition 121.30of this final
rule ispermissible and is based ameasonable interpretation of the amhigareated by the
different language Congress used in sections 401(a) and 401(d) of the Act.

Some commenters supported the alternatiterpretation presented the proposed rul®
the effectthat only theCWA sections enumeratéa section 401(a) may be used as a basis for a
water quality certification denial, while section 401(d) lists the considerations for applying
conditions to ayranted water quality certification. These commenters stated that this approach
reflects the plain language of the CWA, and theretloa¢iiany other appropriate requirement of

St ate | awo c oanlywhenmeplyingconditiorts éora evater quakirtification and
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cannot be grounds for a deni@hercommenters stated that section 401(a) and section 401(d)
do not and have never been interpreted to ddferentscopesAfter considering all public
comments on this and other issues,Agency isnot finalizing the proposed alternative
interpretationThe EPA believes that interpretisgction 401 asstablishinglifferentstandard
for issuing a denial under section 4014ajlfor requiiing conditions under section 401(d)
likely to lead to implementation challenges, including confusion by project proponents,
certifying authorities and federal licensing and permitting agendieseover, f a certifying
authority determines that it mustdadonditionsunder section 401(d) to justify a grant of
certification under section 401(a), that is equivalent todilegitha® without those conditiords
it must deny certificationThe standard is therefore essentially the s#sexplained above in
this section and isectionll.F.4.a.iof this notice the Agency is finalizingvhat it has determined
to be the mosappropriatereasonabl@nterpretatiorof section 40Xhatis based on a holistic
analysis okection 401theentirety of theCWA, and the legislative history
Somecommenterarguedhat thefocusof the CWA1972 amendments on dischargegs
not overridewhat they assedrethe plain terms o$ection401landaccugdthe EPA of
selectively picking language togporta narrower scop&ome commenters disagresith the
E P A 6 s that thepneposedule is necessary to upddieP A €edificationregulations to
conformwitht he 1972 CWA amendments, and they mai
statute is incosistent with Supreme CoystecedentOther commenters agreed that the
proposed rule is necessary, as the existing water quality certification regulations were
promulgated prior to the 1972 CWA amendments,thede commenteegreed thathe
conflicting interpretationghat have followedhe original promulgation need to be addressed

through revised regulations.
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For the reasons explainedsactionll.F of this notice the EPA concludeghatthe existing
certification regulationsust be updatetb reflect the language of ti®72CWA amendmerst
This final rule reflectsheEPAG6s hol i sti ¢c r evi eithehistory ofthad CWA st
text, andegislative history, and informed byrelevant case lavlhe EPA acknowledges that
t he f i nal disahlarge8,ss opposedits thegdistias a whole, is not consistent with
the majority opinion ilrPUDNo.2 however , t hesupgpgringitsintérpretatiant i on a
is grounded in the text of the statute, gives due weight to word choices made by Congress, and is
clearly explained ithe proposednd finalrule preambls

Somecommenters asserted that the proposed rule was inconsistentiveitholdings in
PUD No. 1 including that (1Btates could conditioa certification on any limitations necessary
to ensure compliance witBtate water quality standards or other appropriate requirements of
State law; (2) a minimum flow condition was an appropriate requiremestatd law; and (3) a
State's authority to imme minimum flow requirements would not be limited on the theory that it
interfered with FERG authority to license hydroelectric projecthie EPA disagrees with these
commenters. Firsheitherthe proposed ruleor the final rulgrohibits waterquality-related
certificationconditionsthat arenecessary to assure compliance with appropriate State or Tribal
law. Ratherthe rule clarifesthe scope of laws that are appropriate for consideratioasitite
basis forcertification conditions. As describedtims sectiorof thenotice the EPA made some
changes in the final rule to provide additional clarity and regulatory certainty. Seeitheérthe
proposed rul@or the final ruleaddressninimum flowissues

Some commenters asserted it was inappropriate for the proposed rule to rely on Justice
Thomasd A nonbiRUDNxnlgnétead of thesheldirtg ofithe majority opiniddne

commenter suggested that reliance on the dissent exposes the EPA to legal challenge, injecting
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even more uncertainty int@ater quality certification programBor the reasons explained in

sectiondl.F.4.a.j the EPA disagrees withesecommentersThe EPA is not relying on any

single judicial opinion for its interpretation of ambiguous statutory terms in this final rule.

Ratherthe f i nal rul e reflects the EPAOGs holistic

CWA section40linf or med by the Agencybés expertise
implementing the CWA

Commenters asserted that the proposed rule would weaken the al$ligtexandTribes to
protect water qualityand some commenters assettedthe proposed relwould lead to
negative impacts to the environment and public he8limecommenters asserted that the
purpose of the rule is not consistent with
gual ity of t.Meserrammenters hantaimdédt tieerp®posed rule would not
faciltateSt atndl 6 besé ability to carry out their
Some commenters asserted that most feddiedigsed opermitted projectsnay result invater
quality impacts beyond justiose froma point source discharge, aadjued thathe appropriate
scope of the certification is the activity and paty the discharge. These commenters provided
examples oprojectimpactsthat they assertanlay affect water quality but would be tangjal
to the discharge itselincludingincreased water withdrawals, relgggspollutantsinto
groundwater, increased erosion and sedimentation, reduced stormwater infiltration,
disconnecting ecosystena)dharming endangerespeciesOther commenters expressed
concern that limiting the scope of section 401 to discharges would notSt#d@sandTribesto
address indirect impacts from the projesttch asmpactsresulting from hydrological changes
or increases in impervious surfaces that result in-ta@bcity runoff events that can deposit

sediment or other pollutants into waterways
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The Agencyrecognizes the importance of protecting water quality and that aquatic resources
serve a variety of important functions for protection of overall water quality. Ultimabely
Agencyds i nt er £0iis a legalinterpretaiidn that das bestablished within
the overall framework and construct of the CWW#ormed by important policy considerations
and t he Ag e nTheypdrposeaixhiseutemakingaspoovide a clear articulation of
what is authorized by CWA section 401, incluglthe appropriate procedures and scope of
decisionmaking for water quality certifications, that is supported by a robust and
comprehensive legal analysis of the statute. The federal licenses and permits that are subject to
section 401 are also subjectamditional federal agency statutory reviews, including the
National Environmental Policy Act, the Endangered Speciesafdthe National Historic
Preservation Act, all of which are intended to proad@mprehensive environmental
evaluation of potentiampacts from a proposed project. In addition, where applicdige, t
CWAG6s |l ongstandi ng r e glikd thoseondey seqiiens 402 and40h g pr og
will continue to addreswater qualityissues related tihe discharge of pollutants inteaters of
the United Statesandt h e  CWArégsilatory measurelke protection of water quality from
nonpoint sources of pollution under section 34, continue to address pollution of water
generally to achieve the objective of restoring and raaiimg the chemical, physical, and
bi ol ogi cal i nt e gr Sdction 40%on thehother haagravides specifiand t er s .
definedauthority forStates andribes toprotect their water quality in the contextafederal
licensing and permittiop processincluding thosgrocesses which State or Tribal authority
may otherwise be entirely preempted by federal THve language of section 401 makes it clear
thatthis authority is limited and does not broadlycompasall potential environmentanpacts

from a project.
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Some commenters requestamples of what considerations would be outside the scope of
certification, based on the Agericymiting the scope of certification to discharges, rather than
to the entire activity or project. Commenters mentioned specific considerations that they believed
should be excluded from the scope of certification in the regulatory text, such as efisets ca
by the presence of pollutants in a discharge that are not attributable to the discharge from a
federally licensed activity,feects attributable to features of the permitted activity besides the
discharge, and effects caused by the absence or radatticscharge. The Agency generally
agrees that such considerations would be beyond the scope of certification as articulated in this
final rule; however, the Agency is not modifying the regulatory text to reflect these specific
considerationsas there ray be unique projeetpecific facts or circumstances that must inform
whether a particular impact is caused by the discharge, as defined in this final rule

b. Water Quality Requirements

Underthefinalrulet he t er m fAwat er neanspplicableg effuengui r e ment
limitations for new and existing sourcgWA sections 301, 302, and 306), water quality
standards (section 303), toxic pretreatment effluent standards (section 307), and State or Tribal
regulatory requirements for point source dischangiswaters of the United Stateéscluding
those more stringent than federal standarte definition in the final rule has been modified
from the proposal to provide additional clarity.

The term Awater quality requirementso i s use
appropriate requirements o butreither bféghesk mmois i s use

definedinthe CWAR*Because the EPA interprets fiother ap

%6 1n 1971, EPA Administrator Ruckelshaus provided a written statement to the Chairman of the
House Committee on Public Works concerning H.R. 11B9B. Rep. No. 9811, at 147171
(1972) The Administrator described 401(d) as it was drafted at the time as requiring
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to be a subset of fAwetéi nqaualiut y negsi tbments
requirement so t opravisidns thaecertifying autharities reay soasider fvhen
evaluating a certification request pursuant to CWA sections 401(a) and 0. EP A6 s
interpretation otheseterms and thefinal definition areintended tacloselyalignthe scope and
application of section 40Xegulationswith the text of the statute

An interpretation of section 401 that most closely aligns with the text of the statute would
i mit fAwat er g u aektions $01,362,0303, I0@&amk3071 oftile CWA and State
and Trikal laws and regulationthat are eithecounterpas to or thatimplement these
enumerated sections of the Athe EPA considered adopting this interpretation in the final
rule, but recognizes that, in some cases, it majifbeult to determinevhethera State or Tribal
statute or regulation was adopted Ato i mpl eme
CWA. In many casesstate or Tribaktatutes may have been enacted prior to the 1972 CWA
amendments, but updated or modified aherdecades tamplement olincorporateportions of
the enumerated CWA provisions.

To avoid placing a potentially burdensome factual inquiry on States and Tribes, the final rule
definition of fAwat draftednoradroadlyyo incledépnase eneneratedt s 0 i s
provisions of the CWA an8tate and Tribalegulatoryrequirementshat pertain specifically to

point source discharg&®to waters of the United Statékhis is consistent with the plain

certifications to fAassure compliance with Sec
gual ity requiredmabbThe AdmihniSs tat 2t @O not ed t h:
catchall phrase is not defined in Section 401, and the question arises as to whether certification

by the State is to include certification with respect to discharges from point sources to meet the
provisioe of Sectiold$h80BAdmrnBO&7rator stated that
clearly expressed if the term O6applicabl e wat
offered an interpretation and a definition of the tdianThe Administrabr 6 s r ecommendat
was not adopted in the enacted,lahd this rulemaking is the first formal step the EPA has taken

to clarify the meaning ahe terms irsection 401(d).
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languageof the statute because, withe exception, eaatf the enumerate@WA provisiors in
section 401 describes dischamgéatedimitations. The only exceptiois section 303which
addresses water quality standatulg, theseareprimarily used to establish numeric limits in
point source discharge permiBurther and as described sectionlll.A of this notice section
401 applesonly to actual or potential dischargeso waters of the United States. The final
definition of Awater quality requirementso th
while providing an objectiveest for whether garticular provision isvithin the scope of section
401.The Agency anticipates that this approach will increase clarity and efficiency in the
certification procesdJnder this final rule, &tate orTribal regulatory requirement that applies
to point source dischargego wates of the United Statesés fAwat er quality requ
is thereforawithin the scope of certification.

Thephrasei s t at e regulatory requitermdnts for point source dischangeswaters of
the United Stateés i 1 i i fa ¢ defmitioh imadude thoseprovisions of &te orTribal law
that are more stringent than federal law, as authoriz€MA section 51033 U.S.C. 1370The
legislative history supports tlieP A idterpretation irthisfinal rule. SeeS. Rep. No. 9214, &
69 (1971) (Aln addition, the provision makes
established under State law, more stringent than those requirements established under this Act,
also shall through certification become conditions on any Federatlieeno r  dtéesr mi t . 0) .
important to note, however, that these more stringent provisions may not alter the scope of
certification as provided in this final rulEor example, onpoint source discharges and
discharges tothernonfederalwaters are not with the scope of certification and are not
included in the definition ofwater quality requiremesib Accordingly, theyarenot factors to

be considered when making decisions on certificagguests
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Some commenteyreedhatthe proposed definitiolmi t i ng fAany ot her
requi rement of-approved state brarilnad CleroWaferABt Aegulatory program
provisionso i s t ofthe Acthacausesdction 401 carmat apply baytond tha

authority of the CWAThesecommeners agreed that the principgisdem generiand the logic

of Justice THUDNosI®bhoWi shahtthe appropriate
appropriate requirement of state | awodo extends

thestatutorylist, impose discharge e | at ed r e st r i @regulatonyprovisions bfi ¢ h

t he COWercanmenters expressed confusion regardingrtbéaning angcope othe
phrasshn ER&Appr oved state or tribal Cl eannth&at er
proposed ruleandasked for clarification on whictegulatory programs would be included in that
term. Some commenters stated that this lack of clarierttee scope of thproposed rule

ambiguoussuchthat States andribes would not be able to implement the regulations.

The EPA has made some enhancements to the fi

requirementso to provide betinhatruledodsaotrequise and

theseState andrribal provisions to be EPApproved. In making this change, the Agency
considered that there may B&ate or Tribategulatory provisions thaddress point source

dischargesnto waters of the United States tloay partially implement certain CWA programs

app

i n

ar

Act

or thatwere not submitted to the EPA for approval. The EPA also considered, as noted by some

commenters, that States and Tribes may submit to the EPA CWA regulatory program provisions,

r

including water qualitgtandards and applicationsfort r e at ment pandv@it at es o (-

monthsor sometimes years for the EPA to act on those submittals. The final rule language

addresses this concern by broadening the universe of State and Tribal laws that may be

considerd fAwater quality requirementso compared t
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A few commenters expressed concern that the proposed relgtfarecognize that most
Tribes do not havEPA-approvedvater quality regulationsThese commenters asserted that
areas wheréhe EPA is the certifying authorityhe Administratorwould not be able to consider
water quality protective ordinances or water quality standeddpted by Tribedeaving no
protection for mosTribal watersThe EPA appreciates these commemtsdunder the final rule,
State and Tribal regulatory provisions for point source dischamgewaters of the United
States are fAwater quality requirementth®ed regar
EPA. Therefore, if a Tribe has adopted waterlguatandardsunder Tribal lawthatserve as a
basis for effluent limitations or other requiremelaispoint sourcalischarges into waters the
United Stategthe certifying authoritynustconsider those provisions whewaluating a
certificationrequest.

Some commenters asserted thatproposed rule woultimit the ability ofa Tribe to adopt
water quality regulations or to obtain TAS for section 401 certificatidagher the proposal nor
the final rule affect in anway the ability of a Tribe t@dopt CWA water quality standards or
obtain TAS.The EPA understands themeay beunique challenges with Tribahplementation
of CWA statutoryauthorites, but reiterates that pursuant to section 401(i®EPA is available
and obligated to provide tecieal expertise on any matter related to section #0addition, the
EPA activelyand routinelyprovides financial and technical assistance to Tribes for the
development of aquatic resounmetectionprogramsSuch assistandacludesTribal capacity
building for new or enhanced regulatory programs, as weléaslopment of laboratory, field,
andquantitativemethod, tools, andtrainings for monitoring and assessiaguatic resources
With this final rule, he Agency igeaffirmingits respasibilities undesection401 to serve as a

resource and consultant to Tribes requedtahnicalassistance.
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Some commentersiting thebroadinterpreationofi any ot her appropri ate
St at einkE R Avl@aterim Handbookstated that th&PA has not provided an adequate
explanation or rationale for departing from its prior interpretation of the C\WWAEPA
disagreesvith the suggestiothat it has not provided sufficient or adequate explanation for the
interpretation presented in the posed ruleln any eventthe final rule is baseith parton the

plain language of section 40&hich provides thathe enumeratesections of the CWAand

fianyot her appropri at e mustheiconsideracdinmd waterfqualBt at e | awo
certificaton.The CWA does not define what i soaadh dAappr
theEPAreasonablynterpretsghistermtoreferta s ubset of fdAwater qualit

term that is also used throughout section 4Bk final rule like theproposaljs informed by
the principleejusdem generidJnder this principle, where general words follow an enumeration
of two or more things, they apply only to things of the same general kind or class specifically
mentionedSeeWash State Dept. of Saal and Health Services v. Keffel&37 U.S. 371, 383
85(2003)Gi ven the breadth of potenti al iamdt er pr et a
Aot her appropr i at e dasailmpdhrounghomehrs notigatlie AGehcgt e | awo
conclude that themost appropriate interpretatisgone thatemaindoyal to the text of the
statute Accordingly, he f i nal definition of dAwat e300l qualit"
302 303 306, and307 of the CWA andStateor Tribal statutes and regulatiogeverningpoint
source dischargasto watersof the United States

A few commenters st at ¢hdcahoh ebtatutornymeerprét®iéné s r el i a
ejusdem generis unfounded becauséthe context of a statute dictates an alternative
interpretationgjusdem generishould not apply, citingl. & W. Ry. v. Train Dispatcherd99

U.S. 117 (1991).The EPAdisagrees with these commenters who assertitatontexof
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section 401(d) dictaga di f ferent result. Tmeectiors4@l(df t he w
indicates that Congress intended some | i mit the
meaningfulmanner It is reasonalelto concludethat Congress intendehat limitation to be
informed bytheenumerated provisiortd the CWA that ppear in section 401, as well as other
key statutory touchstones | i ke teheiiwat ms sAndifs
United St a tSeeblarridon v. PPG Industries, Inc446 US. 578 57879 (1980) (ejecting
application ofejusdem generiwhereéd unliket he wor d diraspction 40p(dithat e
relevant statutory phrase fany ot hhatrendered a | ac
its meaning uncertain and in need of further interpretationT h e gmyhother appropiiate
requirement of State lawn section401(d) is not unlimiteer expansive, butather itcontains
limiting languaggfiappropriaté jhat must not be read out of the statiteshort, he canon of
statutory interpretation adjusdem generis atool thatthe EPAreasonably and propensedto
inform the interpretation of thembiguous statutoriextin section 401

Many commenters agreed with the analysis in the proposed rule preamble that section 401
focuses on protecting water quality and is not intendeddcead other environmental impacts
such as air emissions, transportation effects, climate chand@ther examples mentioned in
the preamble to the proposed rule. These comm
water quality requirements ppopriately ensures that the scope of certification addresses water
guality concerns within the scope of the CWA. A few commenters stated that the legislative
history for the CWA generally supposster quality as thappropriate boundary for tlseope
of water quality certifications, citing 116 Cong. Reg. 8,984 (Mar. 24,)1araS. Rep. No. 92
414 (1971)The EPA agrees with these commenters aowicludes thathe final rule

appropriately limits water quality certifications issued under section 4@&ter quality issues.
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Some commentempaintained hat t he pdefmifond waler quality e 6 s
requirementsvould allow a certifying authoritynly to consider numeriaater qualitycriteria.
Somecommenters requested that the definition of watelity requirements be revised to
explicitly include aquatic use criteria and impacts such as streamflow and water quantity. Some
commenters expressed concern that the scope of water quality requirements under the proposed
rule would no longer allovitatesandTribes to consider water quality standards that go beyond
the scope qfor are more stringent thatmhe CWA.Neitherthe proposed e f i ni ti on of Aw
gual ity r peogtheifinakruteault lisnid States to evaluetg only numeric water
quality criteria in a certification reviewVhile numeric water quality criteria are a central
element of a water quality certificaticthe final definition allows States and Tribes to evaluate
narrative water quality standardsd other rgulatory requirements that apply to point source
dischargesnto waters of the United States

Some commenters requested thatfinal rule clarify thatrequiringminimumin-stream
flows is beyond the scope of water quality requiremamigthatfish andwildlife impactsare not
within the proper scope of section 4@kcause those impacts are more appropriately addressed
under other federal statutasd regulationsThe EPA agrees that, somecases, these elements
may be beyond the scope of section 40dwever,neither the proposed rule nor the final rule
specify whether minimum flow conditions would be appropriate certification conditi&aen
the casespecific nature of such an analysis, the final rule does not include categorical exclusions
requestd by these commenters.

Some commenters stated that the proposedwvildd violate the broad savings clause in
section 510, which applies to any pollution control or abatement requirefhese commenters

assertedhatnothing insection 51@xcludes coditions imposed under section 401. These
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commentersurther assertethat numerous courts have held that sections 401 and 510 evince
Congressd clear intent not t oStaie autherigpheEPB Ut t O
interpretssection 40kasproviding an opportunity folStatesand Tribesto evaluate and address
water quality concerns durintpefederallicense ompermit processesvhich, in some cases,
might otherwise preemtate authorityThere is nothing in the text of section 401(d) that
supports the idea th&ates have unbounded authoditgs a result aection 510 or otherwide
to imposeanunlimiteduniverse of conditions on an applicant for a federal license or permit.
Any such conditions must Beas the statute specifi@dased orcertain enumerated provisions
ofthe CWAadonany ot her fAqainements gbrate law. Asdhe Agency charged
with administering the CWA, EPA i s authorized
thescope and focus of section 4&ddState prerogative undeection510.1f Congress intended
for sectiond01to reserve alBtate authoriesoverpollution control and abatemeiisit did
undersection510, Congressould havespecificallyreferencedection510within section 401
Congress did nado sq andinsteadcitedto otherspecific provisions of the CWAnNd referenced
ot her AappropriSatedw. requirements of

In fact, he 1972 Senate Bill version of section 401(d) explicitly referenced section 510 and
provided that a certification could include conditions nesgs® assure that the applicant would
comply with fAany more stringent water quality
section 510S. 2770, 32mdiCenglAa)t Thiolanguage was not included in the
enacted billput the Senate Billersiondemonstrates th&ongress considered including a
reference to section 51@thin section 401, but did nako so This is further evidence that
Congress did nantend section 401 to operate as a broad savings dlauaey pollution control

or abatement requiremelas some commenters assert.
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Thesecommenterslsofail to account for the use tiie wordfi a p p r o pgedti@d40&(d i n
as ameaningfullimitation onwhat may beonsidereds part of the scope of certificatiander
section 401For the reasons stated abothes Agency concludebatState and Tribal regulatory
requirements for point source dischargge waters of the United Statpsoperlyallow States to
participate inhesection401 certification procgs consistent with the CWA.

As discussed throughout this sectaond as illustrated by publiccommentst he t er ms fiw
gual ity requirementso and fAany other appropr.i
range of potential interpretationaformed bythe public comments receivethe EPA
considered aumber of different interpretatiomsior to finalizing thedefinition of the term
Afwat er qual i tAtoneremdafihe specngtire tAgency considered whethtee
text of section 401(d) could mean that the ddtte orTribal law-based limitationgllowedin a
certifi catmoonn tworuilndg ob er efiqui r e me nt applidamfera e ssar y
feder al |l icense or permit wild/l Acomply withbo
While thismaybe a permissible interpretation of section 4014dy] it may appear comssent
with the directive in CWA section 304(h) titae EPA establish test procedures for the analysis
of pollutants and factors that must be included in a certificat@EPA is not adoptindhis
interpretation in the final rulé&Such an interpretatiowould significantlylimit the universe of
conditions related tdappropriate requirements Sfate lavwd to only monitoring conditionand
would be narrower thathe interpretation set forth loth the proposed and final rulEhis
interpretatioralsowould not provide any additional clarity tssthe scope o$tate orTribal law
thatcould be the basis fdhose monitoring conditions.

At the other end of the spectrum, the EPA consideteethersection 401 (dkertification

conditionscould be basedn any State orTribal law, regardless of whether it is related to water
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quality. This interpretation reflesthe current practicef some certifying authoritieghe
Agencyrejectedthis broad andpenended interpretation of section 401(d) as inconsistéht
the structure and purposes of section 401 as reflected in the text of the provision, including
Congressods inclusion of the I imiting modifier
requirement of State | awatdoe,Bdy GCGmrcd rueds sn gp It eheee d
' imits on the phrase @ anyTheEPA eoncludsthatsichar equi r e
openendednterpretation would be far more broad than the proposednaéehe final rule
would exceed the scope of autity provided under the CWAand wouldurtherreduce
regulatory certainty

TheEPA alsoconsidered motherbroadelinterpretation that would authorizertification
conditiors based oany State orTribal water qualityrelatedprovision Such an interpretation
could bring inconditions that purport to addressnfederal waters or that regulate nonpoint
source dischargeSomecommenters stated thsgction 40Jrovided abroad grant of authority
to Sates and Tribes to protect water qualiiyhout limitations These commenteesserted that
to interpret the statutetherwise wouldrealany ot her appropri adute r equi
of the statuteThese commenters also cited other césassiggestthatabroad scope dbtate
laws may be considered for a water quality certificatidre EPA did not adopt thisroad
interpretation in the final rule becauke EPA concluded that it isotrequired by the statute
and is nothe better reading &fection 401(d). Although the interpretation has some superficial
appeal, it errs by equating Aappropriateo wit
word fHAappropriate. o Under the familiar interp
construed as mere surplusage. Such an interpretation would also be inconsistent with the

regulatoryframeworkof the CWA, which addresses point source discharges from waters of the
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United States

Finally, the EPA considered aimterpretatiorthatwould limit water quality requirement®
those provisions dBtate orTribal lawthat restore or maintain the physical, chemical, and
bi ol ogi cal integrity of the nationébés waters,
principles could also be apgdl toonly waters of the United States, or narrowed to only include
water quality requirements that restore or maintain the chemical integrity of wetkatigh
this may be a permissible interpretation of the stathiéPA concluded that it may notqvide
sufficientspecificity or regulatory certainty

The EPA considered all dhesepublic commentsndthe varyinginterpretationglescribed
aboveand is finalizing a def i ni tstrikesebalarfceamiongat er QL
various compting considerationghile remaining loyal to the text of the CWANhe final ruleis
a reasonablmterpretation of the ambiguous statutory text, is within the clear scope of the
CWA, and will provide additional clarity and regulatory certainty for cdargyauthorities,
project proponentsand federal licensing and permitting agencies.

C. Scope ofCertificationConditionsand Denials

The scope of certificatiodescribed abovis the foundation of the final rule and it informs all
other provisions of the final ruléncluding all actions taken by a certifying autharliyderthis
final rule, certificationconditions and denialmust bewithin the scope of certification as
provided in section 121.3 of the final rule. In other words, a condition mustdessary to
assure that the discharge from a proposed federally licensed or permitted project will comply
with water quality requirements, as definedeadtion 121.1) of thisfinal rule, anda denial
must bedue to the inabilityf a certifying authority taletermine that the discharge from the

proposed project will comply with water quality requirements.
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To promote transparency and to hafsure that certifying authoritiesderstand and
considerthe appropriate scope mfformationwhendeveloping a ceffication condition or
issuing a denialthe final rulealsorequires a certifying authority to include specific information
to support each condition or deni@ihese requiremerg help tobuild a comprehensive
administrative recordndto document the cafying authoritie®basisfor the condition or
denial.As discussed igreater detail isectionlll. G.2.bof this notice thisfinal rule requires

thatthefollowing information be included in a certification to suppeath condition:

1. A statement explaining why the condition is necessary to assure that the
discharge from the proposed project will comply with water quality
requirementsand

2. A citation to fedeal, stateor tribal law that authorizes the condition

Similarly, as discussed greater detail irsectionlll. G.2.cof this notice the finalrule requires
thatthe following information béncluded ina denial of certification:

1. The specific wateguality requirements with which tleeschargewill not

comply;

2. A statement explaining why tldkschargewill not comply with the identified

water quality requirements; and

3.If the denial is due to insufficient information, the denial ndesicribe ie

specific water quality data or information, if any, that would be needed to assure

that the discharge from the proposed proyatitcomply with water quality
requirements.
Theserequirementsare intended tocrease transparency andarethat any limitation or
requirement added to a certificati@mdany denialjs within the scope of certification
As discussed isection I1.G.1.af this notice the EPA is aware thabmecertifying
authorities may have previously interpreted the scope of sectioto 4@dudenonwater
guality-related considerationsor examplethe EPA understand®me certifying authorities

have includedonditionsin a certification that have nothirig do with effluent limitations,

monitoring requirements, water quality, or even the CWA. Such requirements were perhaps
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based on other newater qualityrelatedfederal statutory or regulatory prograhEPA, ESA)
or onconcerns about environmental mediber than watetOr such requirementsight have
been related t8tate Tribal, or locallaws, policiesor guidance thaareunrelated to the
regulation ofpoint sourcalischarges to waters of the United Stagsiilarly, the EPA is aware
of circumstances whichsomeStates have denied certifications on grounds that are unrelated
to water quality requirements and that are beyond the scope of CWA sectioiThe@IEPA
does not believehatsuch actionare authorized by sgon 401 because¢hey go beyond
assuring thafidischargedfrom federally licensed or permitted activities comply withater
quality requirements See alssection II.G.1of this noticefor further discussion of the terms
Adi schar ge o arnedq iiwaeeneerntqsu.ad i ty
Some commenterzovided comment regardirige appropriate scope of denidlfiese
commenters asserted that the proposed scope o
ability to deny certification. A few commenters asserted that states should be able to deny
certification if any state requirements would not be i@¢hercommentes argued that the scope
of denial should be limited to just tho8&VA provisionsenumerateth section 401(a). As
discussed in section I11.Df this notice the final rule providea certifying authoritythe abilityto
deny certification ifitisunabletoer t i fy t hat the proposed di sch:
gual ity requirementso as defined in this rule

asserted that a certifying authority should be able to deny certification if anyGTatbal

57 Seel_etter from Thomas Berkman, Deputy Commissioner and General Counsel, dtkw Y

State Department of Environmental Conservation, to Georgia Carter, Vice President and General
Counsel, Millennium Pipeline Company, and John Zimmer, Pipeline/LNG Market Director, TRC
Environmental Corp. (Aug. 30, 2017) (denysegtion 401 certificatt because AFERC f
consider or quantify the effects of downstream [greenhouse gas emissions] in its environmental
review of the Projecto).
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requiremets would not be met. As discussed above in section lll.[Bf2His notice extending

the scope of review to any State or Tribal | a
the I'imiting modifier fAappr oprequaemenbof$tate t he ph
law,0 andthe Agency is not finalizing the proposed alternative interpretation that would limit the
scope of denials to tt@WA provisionsenumeratedh section401(a. The Agencyods
interpretation of the scope of certification, indilug the scope of denialstrikes a balance

among competing considerations whigenaining loyal to the text of the CWA.

Many commenterspecifically addressed the appropriate scope of conditiomme
commentersirged the EPA not to use a small number of examples of conditions that did not
directly relate to protecting water quality to justify narrowing the scope of certification
conditions.These ommenters provided additional examples of condittbas certifyng
authorities have included in certificatiorssich aduilding and maintaining fish passages,
compensatory mitigation, temporal restrictions on activities to mitigate hazards or protect
sensitive species, pmnstruction monitoring and assessment adbuieses, habitat restoration,
tree planting along waterways, spill management plans, stormwater management plans, and
facilitating public acces§ he EPA appreciates commentémoviding additional examples of
certificationconditions The EPA agrees that manyinstanceseachof these examples may be
beyond the scope of certification as articulated in this final Hogvever, there may be unique
projectspecific facts or circumstances, including tfaure of the discharge aagplicable
water quality tandards and related designated uses, that must inform whether a particular
condition is within the scope of certification, as defined in this final rule

A few commenters stated thadrrowingState®andTribesd a hta cbnditioglicenses and

permits may lead to mowrtificationdenials The EPA disagrees with these commenters, as the
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scope of certification in the final rule informs the scope of appropriate conditnohthe
appropriate bases for denial. In other words, iffin&l rule would preclude a State from
requiring tree planting as a certification condition, the final rule would also preclude a State from
denying certification based on a lack of trees planted in or around the project area.
Some commenters stated thatiting the proposediefinition of fiwater quality
requirementsto excludeState laws that are not EP#pprovedvould preclude conditions based
on Staterequired riparian buffers, erosion and sedimentation controls, chloride monitoring,
mitigation, fish ad wildlife protection, drinking water protections, fish laddearsd adaptive
management measurdés discussedbove, the Agency is finalizing a definition ibater
guality requirementsthat removes theonditionthat State or Tribdhw requirements mstbe
fi E Rapproved Under the final rule, thdefinition of fiwater quality requiremerasncludes
ist at e regulatory requiter@dnts for point source dischangsa water of the United
Stateg and includes State or Tribal provisions that apgarstringent than federal requirements.
One commenter suggested that instead of limgeajion401 certification conditions to
water qualityrelated conditionghe EPA should consider having eaState define the reserved
authorities undesection 401 that it intend® apply in a certificationas well as the types of
discharges associated with th&ate authoritiesTheEPA di sagrees with this
suggestion, as it would result in a gergpatchwork of State regulations, with potentially every
State establishing a different scope of certification and a different range of discharges that may
be subject to certification in each State. One principal goal of this rulemaking is to provide
greater clarity, regulatory certaintgnd predictability for the water quality certification process.
Finalizing a rule like the one suggested by this commenter would undercut those outcomes

significantly.
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The EPA recognizes thaitistorically,manyState and Tribal certification actiondhave
reflecedan appropriately limited interpretation of the purpose and scope of section 401.
However,as discussed abovbe Agency is also aware that some certifications have included
conditions thatnay beunrelated tavater quality, includingnany of the types noteabove such
asrequirements for biking and hiking trails to be constructedstione and recurring payments
to State agencies for improvements or enhancementsuthainrelated to the proposederally
licensed or permitteproject, and public access for fishing and other activities al@atgrs of
the United StatedJsing the certification process to yield facility improvements or payments
from project proponents that are unrelated to water quality imfraech the proposei@derally
licensed or permittedrojectis inconsistent with the authority provided by Congress.

Some commenters stated that the EPA should clarifye final rule thatertification
conditionsmust bedirectly related tampacts to water quality requirements from the project
proponentds activity, and not water quality ¢
stated that the guiding principle for courts tasked with determining the propriety of section 401
certificaion conditions has been whether the condition was designed to directly address water
gual ity effects caused by the I icenseebs or p
state agencies evaluating requests for water quality certificationsahagnsider the effects of
activities other than those being licensed. This commenter recommended that the EPA revise
section 121.5(d) of the proposed ruletostatd ny condi ti on must direct|
quality effect caused by the particular aityifor which the applicant is seeking a license or
p e r niihg EPA agrees with these commentbed certification conditions must be directly
related to water quality impacts from the proposed project. However, the EPA has concluded that

therequiremest i n section 121.7(d) of the f,andal rul e
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the EPAdid not modify the final rule to include what EPA believes would be a redundant
provision.The EPA is also aware of certification conditions that purport to requifecpro
proponents to address pollutants that are not discharged from the construction or operation of a
federally licensed or permittgmoject.As discussed in this sectiaertificationconditionsmust
be necessary to assure that the discharge from aggdpederally licensed or permitted project
will comply with water quality requirementsecause this is the extent of authoptgvided in
section 401.

The Agency propooad i dnacattdinpto ¢clarify tkahcorfditons i ¢
included inawater qualitycertification must be within the scope of certification, as defined in
this final rule.Somecommenters supported the proposed definition of condition and the
structure of the proposed rutethercommenters stated that the EPA unnecdg<éafined
Afconditiono to allow for federal review of wa
that the argument that Congress intended to a
section 401 misconstrues the structure of section 40Mi¢) commenter stated that under the
plain language of section 401(&atess mpose Al i mitationso and fAmon
a certification, and the certificationisitself
commentefurtherstated that there is no ambiguitytire statutewhich requires that the entire
certification is incorporated into the federal license or permit.

The Agency disagrees that it misinterpreted section 401(d) of the statute and further

disagreesvith the suggestiothat there is no ambiguity in section 401f8)he EPA

%8 The legislative history of the 1972 amendments does not provide a clear answer on this issue.
SeeH.R. Rep. No. 9B11,at124 (197) it he ef fl uent | i mitations ar
monitoring requirements will become a condition on any Federaln s e o Butgeeésr mi t . 0
Rep. No. 92414, at 69 (1971) i s acertification becomes an enforceable condition on the

Feder al |l icense or permit. o)
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acknowledges that interpretations other than wigaiepresented in the proposed ratzuld be
permissible under the statuttadequately supported by a reasoned explanafiomEPA
considered the specific interpretation advanced by this commenter and is not adopting this
interpretation in the final rule. As a practical matter, courts that have considered challenges to
certification conditions have routinelgcused their review orbsespecific conditions, rather
than the entire certification itsel5eePUD No.1, 511 U.Sat713-14;, DeschuteRiverAll. v.
Portland Gen. ElecCo., 331 F. Supp. 3d 1187, 11,921991209(D. Or. 2018) Airport
Communities Coal. v. Gravea80 F. Supp. 2d 120721417 (W.D. Wash. 2003)TheE P A6 s
final rule is consistent with theseo u mterprétations. For these reasons and to promote clarity
and regulatory certaintyhe EPA is declining to adopt this particular interpretatidowever,
based on other enhancements in the final theeAgencyhas decided not to finalizedefinition
f or A c.oTogkthdr,h e niiscope odndficweartteirf iqcuaatliioagyaelr equi r e
as the rul eds tHealengntsaraywdansagertification/witincgnditions
appropriately limitwhat can beroperly considered conditionunder the final rulesuch that
defining the terms not necessaryioreover, sectiod21.7(a)of the final rule specifically
provides that any action to grant a certification weitmditionsmust be within the scops
certification.The scope of certificatioextends to the scope of conditions that are appropriate
for inclusion in a certificatiod specifically, that these conditions must be necessary to assure
that the discharge from a federally licensed or permétgidity will comply with water quality
requirements, as definedsaction 121.X{) of this final rule

F. Timeframe for Certificatiodnalysis and Decision

1. Whatis the Agency Finalizirg
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In thisfinal rule, the EPAIs reaffirming that CWA section 401 requires certifying authorities
to act on a request for certification within a reasonable period of time, which shall not exceed
one yearBy establishing an absolute outer bound of one year following receipt of a certification
reques, Congress signaled thegrtifying authoritiedave the expertise and ability to evaluate
potential water quality impacts from even the most complex proposals within a reagmradule
of time after receipt of a request, and in all cases within one Wealer the final rule, federal
agencies determine the reasonable period of time for a certifying authority to act on a
certification request, and the final rule establishes procedures for settmgiunicatingand
(where appropriategxtendingthereasmable period of timel'he EPA is also reaffirming that
section 401 does not include a tolling provisi@andthe period of time to act on a certification

request does not pause or stop once the certification request has been r€keified! rule

provides addi ti onal cl ar ity andhowuhke petiod ofimeas fir e as o n e
established.
2. Summary of Final Rule Rationale and Public Comment
a. Reasonable Period of Time

TheEPA is finalizing the prlecegnsingandpenittingeds pr ov
agenciesletermine the reasonable period of time, either categorically or on-aycaase basis.
Some éderal licensing and permitting agencies have appropriately exercised their authority to
set the reasonable period of titheough promulgated regulations, including EPA, FERC and the
CorpsEPA G s r e g40 CRRt12453(c3(Pravide thatithe State will be deemed to have
waived its right to certify unless that right is exercised within a specified reasonabletitoe
exceed 60 days from the date the draft permit is mailed to the certifying State.agency . . 0

FERCO6s regulRti.ond()t( 2)8 pCrFovi de t hat #A[a] cer
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waived the certification requirements of section 401(a)(1) of the Clean Water Act if the
certifying agency has not denied or granted certification by one year after the date the certifying
agency received a wr i The €onpéregelationesa B3CFROr cer t i f i
325.2(b)(1)(i1i1i) state that @A[a] waiver may be
agency fails or refuses to act on a request for certification vatkiy days after receipt of such a
request unless the district engineer determines a shorter or longer period is reasonable for the
st at e The&xeautive Order directeall federalagenciesith licenses or permits that may
trigger section 401 certificaticil update their existing regulations to promote consistency across
the federal government upon completiorito$ rulemaking to modernizihe E P A éerification
regulations.

Public commeters provided variety of perspectives abouhich entityshould set the
reasonable period of time. Some commenters agreed with the proposed rule that federal agencies
are the appropriate entity to determine the reasonable period of time, subjectdtutbeysone
year limit. Onecommenter said the federal agencies should set the time period to maximize
efficiency, increase timeliness of decisimaking, and reduce uncertainome commenters
asserted thahereasonable period of time should be set by the certifyirtigority, because they
believethatfederal agencies lack expertseState environmental and administrative
requirements and therefomgay set a reasonable period of time thahompatible wih those
requirements otoo short for complex project®thercommenters assertéthtfederal agencies
do not have authority under section 40Hé&bermineghereasonable period of tim@®ne
commenter asserted thahile federal agencies have the auttyotd adopt regulations setting a
Aireasonabl e t i meMilleriam Pipelieecdo.sviSegy®60 F.8d 696, 700

(D.C. Cir. 2017)the CWA did not give federal agencies unfettered discretion to set deadlines
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that prevenBtates andribes from exercising their substantive authority under section 401,

citing City of Tacoma v. FER@I60 F.3d 53, 67 (D.C. Cir. 200@necommenter notethat it is

a conflict of interest for the federal agency

thatfederalagency is both the project proponent and the agency issuing the license or permit.
Other commenters believed that the EPA should daterthe reasonable period of time in
coordination with the certifying authority. Finally, some commerdtated that a oRgear
reasonable period of time should be provided without any additional federal agency discretion,
which they asserted would incesaregulatory certainty and ensatgficient time to meetribal
consultation obligations.

The EPA has considered these comments and concluded thetsosmiabland appropriate
for federal agencies to set the reasonable period of TihnesAgencydisagres that certifying
authorities should set the reasonable period of éintedisagreethatthe EPA shouldet the
reasonable period of tinfer all certificationrequestsThe Agency also disagrees that certifying
authorities shouldlwayshaveanentire year to act on a certification requesta yeamay not
be Ar eas on abandkséction Addoed nbt guarardee sne year but raseieshe
action shall be taken within aeasonable period of timehichii s h a | | not exceed
U.S.C. 1341(a)(1)The statutory language oéction 401 providethata certification shall be
waived if the certifying authority fails or refuses to act witthiareasonable period of timbut
the statute is silent on who should set the reasonable period ofdifibe Agencyis authorized
to reasonalyl interpretthe satute(see Chevron467 U.Sat843-44)and concludgthat federal

licensing and permittinggencies shouldontinue tdill this role as they have done for the past
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severaldecadesThis interpretation is consistent witdicial and administrative preceaf® and
with federal regulations thatere promulgated decades dgmugh public notice and comment
rulemaking ¢ee e.g, 33 CFR325.1(b)(ii) and 18 CFR 5.23(b){1}rom a practical standpoint,
federal licensing and permitting agencies have decades of experience in processing applications
in accordance with thelicense and permgrograns, andit is reasonabléor the EPA to
concludethat federal agenciesould have the necessary knowledge amrgertise teestablish a
reasonable period of tintkat is appropriate considering the applicable federal procedures

The Agencydisagrees with the commendesuggestiorthat there is a conflict of interest
when the federal agency setting the reasonadri@d of times also the project proponeiithis
final rule requiregederal agencie® comply withthe same requiremeniscluding
requirements concerning the reasonable period of imether project proponenthen they
require a federgdermit that triggershe certification process

In setting the reasonable period of time for a certificétieither on a projeeby-project

basis or categoricaldy this final rule requires federal agencies to consider:

The complexity of the proposed pot;

Thenature ofany potential discharge; and

The potential need for additional study or evaluation of water quefigtsfrom
the discharge.

W

9 Hoopa Valley Tribe VFERG 913 F.3d 1099, 1104 (D.C. Cir. 2049¥hus, while a full year

is the absolute maximum, it does not preclude a finding of waiver prior to the passage of a full
year. Indeed, thEEPA]O the agency charged with administering the G¥Vd@enerally finds a
stateds wai ver %#0ER 12b.16]1 pYonstiiution Ripeling Corapany,

LLC, 164 FERC P 61029 (F.E.R.C.), 2018 WL 3498274 (201B)]0 the extent that Congress
left it to federal licensing and permittirgencieshere the Commission, to determine the
reasonabl@eriodof time for action by a state certifyinggency bounded on the outside at one
year, we have concluded that a period up to one year is reasomegge the Economic

Analysis for further discussion on the litigation posture of@bastitution Pipelin€Company,

LLC case.
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With one exceptionliscussed further belgwhe EPAIs finalizing these factors as proposed
These factors maintain flexibility fdederal agencies to considaojectspecificor categorical
information thatshould be readily availabléf certifying authorities believe moteme is
necessaryhan whats established by the federal agerttyey may requesin extensiono the
reasonable period of time as described below.

A federal agencynaydecidethatit is more efficient to establish the reasonable period of
time based ooommon attributes of a catey of licenses, permiter potential dischargés
rather than on a cadw/-case basisThis type ofcategorical approach mée set out through
rulemaking or other procedures in accordance with law. Establishing categorical reasonable
periods of time may be more efficient, consaes&ourcesand increase regulatory transparency.

Somecommenters supported the proposed thretifa¢or determining the reasonable
period of time Othercommentersecommendethata variety ofadditional factors badded
including but not limited t&tate law requirements for public participation and procediiede
agency workload and resouraanstraints substantiveState law requirements for environmental
review, type of permitor timing of seasordependentield studies time to reviewa certification
requestand any subsequent supplemental informatiame for all stakeholders to provideput
on a certification requedime for project proponents to provide additional informatather
federal program requirementnd the extent giotentialimpactfrom a dischargeSeveral
commenters noted that under firecessset forthin the proposed rule, the federal ageroyuld
be required tset the reasonable period of time based on the three fdmibvathout receiving
theactual certificatiomequest.

After considering theepublic commentshe EPA is finalizinghree factors thdederal

agenciesnustconsider when setting the reasonable period of. imesponse to comments, the
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second factor has been modifiedrequire the federal agency to considernthture ofany
potential dischargélhis modification clarifies thain edablishing the reasonable period of time,
federal agencies should consider not only the potential for a discharge, but alstutheof any
potential discharge, including (as appropriate)gbintial volume, extent, or type of discharge
associated witla particular project or particular category of license or permit. Consistent with
the proposal, these factors may be used to establish a reasonable period of jpregemtiay/-
projectbasis or categorically.

Many of the factors that commenteecommadedwould be subsumed bgne of the factors
thatthe EPA is finalizing, such as project complexMany ofthe concerathatcommenters
raised about the proposalfor examplethatthe reasonable period of timdeesnot account for
State publicnotice procedures would alsobe a concern under the status 9@ 1certification
regulations. Howevenver the past few decadeertifying authoritiesand federal agencies have
formulated joint applications, memoranda of agreement, and mgeranisnsto ensure that
public participation requirements are met within the reasonable period offtimEPA expects
certifying authorities and federal agencies to continue these cooperative approaches to facilitate
implementation of the final rule.

The EPA eceived a variety of comments regardingotetial default reasonable period of
time of six monthsincluding conflictingviews on whether six months is too long or too short,
and whether a default reasonable period of time would incoeatexreaselarnty andregulatory
certainty.Some commenters asserted that a default reasonable period of sixenonths
would betoo short in casas which certifying authorities have not received all necessary
information from project proponents, or famject proponents requiring FERC licens&sother

commenter stated that withcatlefault period of time, the rule would introduce regulatory
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uncertaintyand resulin inefficiencies and delay$he Agencyhas considered these comments
and is finalizingthe rule as proposed with no default or minimum reasonable period offtime.
final rulethusprovides federal licensing and permitting agenciesrtagrimumflexibility to
develop appropriate procedures for their permitting programs as they updatertifesaton
regulations in accordance with thed€utive Order

The final rulealsoclarifiesthe process by which federal agencies and certifying authorities
communicate regarding the reasonable period of time. A clear understanding of the reasonable
period of time will prevent certifying authorities from inadvertently waiving their opportunity to
certify a request and will provide regulatory certainty to the project propdheeiplained in
sectionlll. C of this notice the Agency has modified the gosed rule to respond to commenter
concernsand is finalizing aequirement that theroject proponenprovidethe certification
request tadhefederal agencgoncurrentlywhen it submits the certification request to the
certifying authority Under thefinal rule andconsistent with the proposaljthin 15 days of
receiving the certification request from the project proponent, the federal agestyyrovide,
in writing, the following information to the certifyinguthority:the date of receipthe
applicable reasonable period of time to act ondbsificationrequest, and the date upon which
waiver will occur if the certifying authority failsr refusego act.This provision is substantively
identical to the onproposedwith minor modifications tincrease clarity.

Public commenters expressed implementation concerns regarding the process for federal
agenciego communicat the reasonable period of tin@the certifying authorityOne
commenter believed that the-#l&y turnaround time may not beaptical, and a few commenters
suggested thdhere is no accountability for federal agendhest failto providethe required

information within 15 daysA few commentersecommended addiraprocedure for
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adjudicatingcircumstances whetbe certifyingauthoritydisagreesvith thereasonable period of
time set by the federal agend@ne commenter noted there is no requirement that the federal
agency explaithe chosetime period, making it more difficult to challenge thee d e r a | agenc
decision orto petition for more timeOne commenter sattiat federal agencies should be
required to communicate the reasonable period of time even when agencipsohavigatel
time periods categorically by project typetheir section 401 implemang regulations

The EPAhas considered these comments and is finalasgroposethe process for federal
agencies to communicate the reasonable period of TihneeEPA understands that this process
may create additional administrative burdendeateral agencies, given the number of section
401 certification requests that are submitted each year. Howevageney expects that the
benefit of clarity and transparency that this additional process will provide for all parties
involved in asectiond401 certification process will outweigh any additional burderiederal
agenciesThe EPA also expects the federal agencies will quickly routinize this pimgess
developing andising forms, electronic notificationsr other tools to minimize the poteatlti
administrative burden associated with providing written notice of the reasonable period of time.
The EPAdoes not anticipatidatfederal ageneswill fail to set or fail to notify certifying
authorities ofthereasonable period of timender this final rule The EPAexpects federal
agencies t@aommunicateand acin good faithand in accordance with this final rukegarding
the establishmentf areasonable period of tim€onsistent with the proposdhe final rule
authorizedederal agencie® establisitategorical reasonable perguaf time for types of
licenses or permis, thereby increasing efficiency and transparefi®yprovide additional
certainty to certifying authorities and project proponents, the EPA recommentigitral

agencies promulgate in their updatadtificationregulations a minimum reasonable period of
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time that may be extended on a ehgecase basis, so long as it does not exceed one year from
receipt of the certification requesto the extent thakelderal agenciesre considering
establishingadditional procedusgfor communicating the reasonable period of tbmeertifying
authoritieg(e.g, directingall project proponents togublic website to view categoricaly
established reasonable periodsimie in federal agency regulationt)e EPA supportshe
developmenbf such procedureso long as they comply with the requirements in this ithe.
EPA disagreewith the suggestiothat a separate appeal process is neceiwargrtifying
authoritiesto adjudicatehef e d e r a | reasa@nable peyidil ®f timasthis final rule provides
aprocesdor thecertifying authorityto requesan extensiormo the established reasonable period
of timeanddescribe<lear factors for federal agenciesctinsider when setting the reasonable
period of timein the firstinstance

The EPAIs clarifying that section 408loes not prohibit a federal agency frextendingan
established reasonable period of time, provithadithe extendedime periodis reasonable and
does not exceed one year from recefoime commenters statdahtit would increase regulatory
uncertainty for project proponentgiifereasonable period of time could be modifieldwever,
most commenters on this issagreed thatthe rule should allowhe flexibility to modify
timeframes, and many of these commenagireed that the rule should mirror the statute and
maintainthe maximum timeframe of one ye&rfew commenters suggested that &gency
clarify the process famodifying the time period, for instand®y requiring specifiénformation
to be included iran extension requestr by providing federal agencies with a deadline to
respond to extensiongaeestsAnother commenter said the rule shoptdvidea dispute
resolution procesis the eventhe federal agency destheSt at e6s request for

few commenters stated that federal agencies should be prohibited from shorteréagtnele
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periodof time, and other commenters asserted that federal ageirctbe spirit of cooperative
federalismshould consult with certifying authorities about when shorter timelines may be
appropriate.

The EPA does not expe@asonabl@eriods of time to bextendedrequently, but the final
rule is intended to provide federal agencies with additional fletyilidi accounfor unique
circumstances that may reasonably require a longer period of time than was originally
establishedFor such cases, the EPA is finalizing as propdbegrocess by which thextended
time period should be communicated in writinghe certifying authority and the project
proponent to ensutatall parties are aware of the changhis provision is substantively
identical to the proposed provision, with minor modifications to increase clahigyEPAfinds
it unnecessario includeadditional timelines androceduresn the regulatory texpecause, a1
many commenters on the proposed poted out, mangertifying authoities and federal
agencies already have establispeaceduresn place through cooperagvagreements or
memoranda of agreementhdAgency intends to maintain flexibility the final rule for federal
agencies and certifying authoritimscoordinate in this manner ataroutinize tleseprocesss
to increase efficiencieslnder the final rd, the reasonable period of timeuldbe extendedas
there may be projedpecific cases when this is appropriate, so long as the period of time
remai ns f Censistent with bhe grapasal, the final rule does not authorize a reasonable
period of time to be shortened once it is establishbed.Agency has made edits in final rule
section 121.6 to clarifthat thereasonablg@eriod of time can be extended, but sbortened,
once it is establishe@his change provides flexibility in circumstances where unique or complex
issues may arise, but maintains certainty for the certifying authority that the reasonable period of

time, once established, cannot be made short
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The EPAIs reaffirming in this final rule thahe federal agency also determines whether
waiver has occurreddome commenters asserted that federal agencies do not have authority to
determine that waiver has occurrétie EPA has considered these comments disdgreesvith
them Relevant court decisions and tBe? A 8931 certificatiorregulations recognizkthe role
of the federal agency to determine whether a waiver has occ8eeeiillennium Pipeline
Company, L.L.G.860 F.3cat 700-01 (acknowledging that a project proponent eakthe
federal agency to determine whether a waiver has occu@edsistent with the proposahis
final rule clarifiesthe procedures for a federal agency to notify a certifying augtennd project
proponenthat a waiver has occurrefls discussed isectionlll.G.2.d of this noticebelow and
pursuant to section 121.9 of the final rufahie certifying authority fails or refuses to act before
the date specified by the federal agency, the federal agerexyuired to communicata writing
to the certifying authority anthe project proponent that waiver has occurred.

b. Tolling

Section 91 does not include a tolling provisidbonsistent with the proposal, the EPA
concludes in this final rule thétte period of time to act on a certification request does not pause
or stop for any reason once the certification request has been receieggécemnt court decision
held that withdrawing and resubmitting the satedificationrequest for the purpose of
circumventing the ongear statutory deadlindoes not restart threasonable period of time
Hoopa Valley Tribe v. FER®13 F.3d 1099 (D.C.i€ 2019)(Hoopa Valley. The EPA agrees
with theHoopa Vallexc ourt t hat ASection 4016s text is cl
maximum time permitted for a certificatioand thatthes t at ut e Adoes not precl
wai ver prior to t ideatlpO&®sThegeurobappeasn dtud d tyleatr . o[ |

shelving water quality certifications, the st
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federal license wilissue. Thus, if allowed, the withdrawahd resubmittal scheme could be used
to indefinitely delay federal |l icensing proce
regul at e slda bhlOdmiaetcaur further abserved that the legislative Inysto
supports its interpretabeocoausét fifengtasstenste
40ltocurba t ad@dlsl i ance or ddnat IH@485demphiadisén orijimdl).ay . 6 O
TheHoopa Valleycase raised another importasgue: perpetual delay of relicensing efforts
(in that case for more than a decade) delays the implementation and enforcement of water quality
requirements that have been updated and made more stringent in the years or decades since the
last relicensing mcessSee d. at 11018 This concern was also raised in stakeholder
recommendations received duringjpr@posal outreach. One stakeholder specifically cited the
delays inthéHoopa Valleyc ase as a fAiconcrete example of how
was being manipulated by a state certification agency to delay implementation of effective water
gual ity controls and enhancement measureso an
be used to achieve further delays in théiaensing process in turn an abuse of the
certification process. o Letter from National
Administrator of the Office of Water, EPA (Mar. 1, 2019).
GiventheHoopa Vallex our t 6s pl ai n | angu a beegpotentiabwatgrs i s o f
quality impacts from allowing certification decisions to be delaged,d t he Agencyo6s a

with that analysissection1216(e) of the final rule provides

®0 This is a concern shared by the EPA. Ryency hasaken steps to promote its own
compliance with CWA deadlines, including actingSiate andrlribal water quality standard
submittals, because prior delays have created a signibeaklog of state submittals awaiting
an Agency action. Memorandum from David P. Réssistant Administrator of the Office of
Water,to Regional Administrators (June 3, 2019). These delays and backlogs [Stavestand
Tribes from timely implementing anenforcing updated programs and standards that could
otherwise be improving water quality.

Pagel89of 289



This document is a prepublication version, signed by EPA Administrator Andrew R. Wheélereoh, 2020EPA

is submitting it for publication in thEederal RegistelWe have taken steps to ensure the accuracy of this version,
but it is not the official versioNotwithstanding the fact that EPA is postimgre-publication version, the finaute

will not be promulgated until published in tRederal Register

The certifying authority is not authorized to request the project proponent to withdraw a
certification requesand is not authorizewb take any actiomo extend the reasonable
period of timeother than specified isection 1216(d).
This clearstatement reflestthe plain language of section 48dd as described above, is
supported by legislative history. The Agency expects this clarificaticeduce delays ard
help ensure that certification requests are processed within the reasonabl@fiame
established by the federal agenagdat most, within one year from receipt of the request.
Somecommenters agreed thegction 401 establishes an outer bound of one year for the
reasonable period of time. However, other commemtgnsed that the rule should allow
flexibility on the timeline beyond one year. Many of these commenters a8jated should not
be limited to me year if they have received inadequate information and if projects are complex.
One commenteaisserted thatection 401 allows for& at e t o fiact ono a requ
without reaching a final decision in that one yead the commenter assettiat this
interpretatiorprovidesa legal basis to allow extensions exceeding one year.
Some commenters supported the proposed provisitire effecthat the certifying authority
is not authorized to request the project proponent to withdraw a rexjuake other action to
modify or restart the time period. Most of these commenters statttie proposed rule makes
clear the allowable time may not exceed the maximum of one year, and some of these
commentergagreedhat no tolling should be allowe8ome of these commenters cited the
Hoopa Valleycase and one commenter cited the CWA legislative histBigwever,some
commenters disagre&dth the suggestiothat certifying authorities should be prohibited from
coordinating with project proponents to modify or restart the reasonable period of tihmey as
assertedhis would be contrary to wedistablished practic&omecommenters stated that

reasonablegriod of timelonger than one year may be warranted for complete information to be
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submitted andor accommodatingdequatéstate review and certification of projects. Most of
these commenters asserted that withdrawal and resubmittal to toll the timeheéest way to
manage unforeseen issues or information gaps. A few of these commenterthattiedvords
Afor the pur po s sectiorflal.4(f)(nfhe certifping aughdrity is udt e
authorized to request the project proponent to wathda certification request or to take any

other actiorfor the purpose ahodifying or restarting the established reasonable period obtime

(emphasis addepigreates a subjective element depending ogehEfyinga ut hor i t yds i nt

andwould createambiguityin the ruleif finalized as proposed

TheAgency understands that in cases where the certifying authority and project proponent
are working collaboratively and in good faith, it may be desirable to allow the certification
process to extehbeyond the reasonable period of time and beyond thgearestatutory
deadlineHowever, the final rule reflects the statutory langutige the reasonable period of
time may not exceed one yeaB U.S.C. 1341(a)(1andtheHoopa Valleyholdingthat
certifying authorities and project proponelatsk discretion under the CWA @mgage in a
coordinated effort to extend the reasonable period of #huditionally, the Agency disagrees
with the commentér assertion hat t he t er m lefahbadistocextandtper ovi des
reasonable period of time beyond one year. As discussedtionlll. D of this notice a
certifying authority may takene offour actions on a certification request: grant certification,
grant certification with conditions, deny certification, or expressly waive certification. If a
certifying authority fails or refuses to take one of these actions within the reasonable period of
time, theCWA provides that the certifying authority will be deemed to have waived the
certification requirement. 33 U.S.C. 1341(a)(Mhe Agency agrees with public commenters that

it would increase clarity toremoteh e wor ds Af or pobedrulpsectignose of 0O
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121.4(f) and the final rule has been moddiaccordinglyThe Agency has also clarified in final
rule section 128(e) that the certifying authority may take actiorextendthe reasonable period
of time only in accordance witeection121.6(d).Becausehe final rule does not ctemplate
that the reasonable period of time caridiied orfi r e s t asdds@iloed lielow in this section,
final regulatory text section 121.6(e) was also edited filemproposalso asto increase clarity
andtor emove theinggérm fArestar:t

Many commenters asked for <clarification on a
resubmit a request, noting that project proponents often voluntarily withdraw and resubmit
applications Some commenters requestkdtthe Agency clarify what action a certifying
authority should take when a project proponent withdraws a redjuestponse, the Agency
notes thahothing in the final rule precluderoject proponents from voluntarily withdrawing
requests of their own accordowever, b prevent scenarios like tioopa Valleycase, and to
addressheEP A6 s p o | Bboutsectioodflcdelaysthe Agency expects thatroject
proponentwill rarely voluntaily withdraw requests for certificatiomhe EPA expectghat sich
withdrawalswill take placeonly if the project plans have been modified such that a new
certification request is requiredr if the project is no longer planndfia project proponent
withdraws a certification request because the project is no longer being planned or if ttte proje
materiallychanges from what was originally proposasd described aboythe certifying
authority no longer has an obligation to act on that request within the reasonable period of time.
In all cases, project proponent withdrawals would not resuttlling or pausing the clock, but
rather any resubmitted request wobklsubject to the priling meetingrequestrequirement
After receipt by the certifying authorityhe new requestouldinitiate a new reasonable period

of time as determined by the federal agency.

Pagel92 of 289



This document is a prepublication version, signed by EPA Administrator Andrew R. Wheélereoh, 2020EPA

is submitting it for publication in thEederal RegistelWe have taken steps to ensure the accuracy of this version,
but it is not the official versioNotwithstanding the fact that EPA is postimgre-publication version, the finaute

will not be promulgated until published in tRederal Register

Some commenters supported stopping the clock when project proponents are not responsive
to reques for additional informationor do not provide adequate information to theifyaéng
authority. Some commenters requested clarification on whether withdrawn requests that are
resubmitted would restart a paused clock, or completely restart the reasonable period of time.
Commenterslso asked for clarification on whether the contefthe request,e., whether it is
substantially the same or a different request, would affect the restarting of the clock.

TheAgency isreaffirming in this final rule that the clock does not toll for any reason. The
Agency disagrees that the clock should toll while project proponents gather additional
informationor for any other reaso@s there is no statutory basis for tolliAg descibed above,
the reasonable period of time begins when a certifying authority receives a certification request
as defined in the final rule, and it ends when the certifying authority takes action to grant, grant
with conditions, deny, or waive. The Agensydlarifying that the reasonable period of tidwes

not continue to rumfter a certification decision is issussghardless of whether there is time

o

remaining in the fHrAseganedansécton Ii.kaofthisoticea f t i me.

certifying authority cannot modify the certification after issuing a decision to the federal agency.
The EPA recognizethattheremay beprojectspecificsituations wheithe reasonable period

of time may beextendednot to exceed one yedn accountdr project complexities or the need

to gather additional informatioRProceduregor extendingthe reasonable period of tinaee

explained above and included in the final rdéls.discussed abovihe EPA expects voluntary

withdrawalsof certification request® occur only when the project hamateriallychangedas

described abovear is no longer plannedh such a case, a new request would initiate a new

reasonabl e period afr ttoi méhearcd owdku Ifd onmmo ta fprra otr
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certification. The EPA would not expeducha new request to be identical tpr@viously
withdrawn request for certification.

Many commenters notedthgti ven t he pshodened sineeffamebmitatodson
States and Tribes collectimglditional informationandprovisionsallowing thereasonable
period of timeto begin prior taian application being completeStates may decide to deny
certification rathethanrisking the possibilitythatafederal agencyould determire that the
State waived certification. These commenters noted that the process of sucBdsidenials
of certification and the resulting litigatia@ould result in delaying projects and defeating the
intent of the proposkruleto promote efficiency and certainty

The Agency disagrees with these commenters. Neither the ptooghe final rule
shortenedhetimeframefor certification The statute requires action on a certification request
within a reasonablperiod of time not to exceed one year. The proposed rule and this final rule
provide exactly the same timeframe as the statute provides. To the extent commenters view the
clarifications in the rule that the statute doest aut hor i ze tadl lainrdg rcers ua
scheme as fishortening the timeframe,that t he Age
have previously been usamextend the reasonable period of time are not authorized by the
statute Similarly, neither the proposal nor this finalelimits the ability of a certifying
authority to collect additional information from a project propon€&hé final rule provides an
objective list of information that a project proponent must provide to a certifying auttoority
start the reasonable jpaut of time As described above, this is intended to provide transparency
and predictability so all parties understand what information is necessary to start the reasonable

period of time.The Agency encourages the parties to engage throughout the e@idiiprocess
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to help ensure the certifying authority has the information needed to actaartifieation
request.

Additionally, the final rule includes a nhumber of provisions that should reduce the need for
certifying authorities to dengertificationbased on insufficient informatio®ectionlll. B of this
noticedescribes a mandatory piieng meeting request, which will allow project proponents and
certifying authorities tdeginearly conversations aboptroposedrojects prior to the start of the
reasonable period of time. Additionalkgctionlll. C of thisnoticediscusse$actorsthata
project proponent should consider in determining when to submit a certification request, as the
timing of request submission affects the information thay be available for certifying
authorities to make timely decisior&ectionlll.C identifies opportunities for federal licensing
and permitting agencies to establish by aneappropriat@oint in the federdicensingor
permitting proceswhena project proponent should request certificatk€inally, this final rule
establishesertain criteria that the EPA as a certifying authamtystfollow when making
additional information requests.@, only requesting information that is related to the discharge;
only requesting information that cae bollected within the reasonable period of tiniéle
Agency encouraged| certifying authorities to consid@rhether similacriteriawould help
clarify expectationsvhencertifying authoritieseek additional informatioduring the
certification process

G. Contents and Effesbf Certification

1. Whatis theAgencyFinalizing?

Underthe final rule, ay actionby the certifying authorityo grant, grant with conditions, or

deny a certification request must be within the scope of certificatiost becompleted within

the reasonable period of tiend must otherwise be in accordance with section 401 of the
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CWA. Alternatively, a certifying authority may waive the certification requirema&hether
expressly or by failing to acThe Agency is finalizing the requiremetitat any action on a
certification requestustbe in writing andnustclearly state whether theertifying authority has
chosen to grant, grant with conditions, or deny certification. This final rule also requires that any
express waiver of the certification requirement by the certifying authority be in writing.

Under the final rulea certification must include certain supporting information for each
condition, includingat a minimuma statemengxplaining why the condition is necessary to
assure that the discharge from the proposed project will comply with water quality requirements,
andacitation to the federalState, orTribal law that authorizes the conditiofhe final rule also
includes slightly different information requirements to support conditions in a certification for
issuance o& general license or permit. These requirements aided insectionlll.M below.

The EPA had proposeadsoto requirea statement of whether and to what extent a less stringent
condition could satisfy applicable water quality requiremerte EPAIs not including that
provision in the final rule.

In circumstances where certification is denied, the ERladizing the requiremerthat the
written notificationof denialstatethe reasons for denial, including the specific water quality
requirements with which thadischargewill not comply, a statemengxplaining why the
dischargewill not comply with the identified water quality requiremerasdif the denial is due
to insufficient information, the denial must describe specifiovater qualitydataor
information, if any, that would be neededassirethat the dischargigom the proposed project
will comply with water quality requirement§he Agency has made minor editl change to
these provisions the finalrule toincrease claritybut thefinal rule provisions retairthe same

meaning ashe proposedule provisionsThe final rule also includes slightly different
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information requirements to support a denial of a certificatiorsfarance o& general license
or permit. These requirements are describesationlll .M below.

Under the final rule, if a certification or denial does not include the information requirements
described further below, the certification or the dewilibe consideredvaivedby the federal
licensing or permitting agenclikewise, if a certification anditionis not supported by the
requiredinformation the condition will be considered waived under the final tuteder the
final rule, a waived condition does not result in waiver of the entire certification.

Additionally, if acertifying authorityfails to follow the procedural requirementssattion
401, such as the public notice provisionsfails to complete its review within the reasonable
period of time, the certification will be deemed waived.

2. Summary of Final Rul®ationale and Public Comments

The CWA does not define the term ficertificat
elementsSection 304(h) of the CWA requires the EPA to promulgate factors which must be
provided in anysection401 certificationandunder section 501(dhe EPA may reasonably
interpret the statute to add contenthoseternms. See33 U.S.C. 1251(dB83 U.S.C.1361(3;
Chevron 467 U.S. at 8434.The EPA s  Tdtifichtionregulationgncludedcertification
requirementsin this final rule EPA is updating those requirements for each type of certification
action and is more fully addressing the effects of those actions.

a Grant

Granting a section 401 certification demonstrates thatehgying authority has concluded
that thepotentialdischargento waters of the United Statéesm the proposed activity will be
consistent wittwater quality requirement&ranting certification allows the federal agency to

proceed withssuingthe license or permiConsistent with the proposahg finalrule requires
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all certification grantswith or without conditionsto be in writing ando include awritten
statement that th@ischarge from the proposésterally licensed or permittgaroject will
comply with water quality requirementss defined at sectid®1.16) of the final rule The
Agency has concluded that this is a straightforward requirement and one that promotes
transparency for the public.
b. Grant with Conditions

If the certifying authority determinglatthe potentialdischarge from @roposed activity
would be consistent with water quality requirements only if certain conditions are met, the
authority may include such conditions in its certificatibhe EPA prposed thathree elements
be included in a certificatioto support each conditiomfheAgency is finalizing two of those
elements

Some commenters supported the proposed requirement for certifying authorities to cite
applicableStateor Triballaw andto provide an explanation of the necessity for each condition.
Somecommentergagreed that these requirements would provide transparamdsgssist the
federal license or permitting agency with implementation and enforcement. Other commenters
asserted that these requirements would be overly burdensome for certifying autlsmnities.
commenters asserted that certifying authorities already @lgneite the applicabl&tate laws
and regulations on which they base their conditions oémet commenters saildatthese
requirements would create new obligations for certifying authoritifteer@ommenters
confirmedthat the value of including thiaformation in every certification, in terms of
transparency and regulatory certainty, will far outweigh the minimal additional administrative
burden of including this information in a certificatidrhe EPA agrees that requiring an

explanation for the nessity of the condition and a citation to the underlying Statieal, or
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federallaws, as appropriatavill promote transparency and consistency and is finalizing these
requirementsThe EPA intends this provision to require citatiothespecificStat or Tribal
statute or regulatioar the specific CWA provision, e.g., CWA section 301(b)(1){Rat
authorizes theondition, and that general citations to CWA section 401 or other general
authorization or policy provisions in federal, State, or Trigal Would be insufficient to satisfy
the proposed requirement.

Somecommenters also supported the proposed requirement for certifying authorities to
identify whether a less stringent condition could satisfy applicable water quality requirements.
However, nost commenters asserted that this requirement would be burdensome for certifying
authorities, suggesting th8tates andribes would need to conduct two detailed analyses for the
certification: one to establish appropriate conditions, and another t@ts/athether a less
stringent condition would be sufficiet. commenter suggested thmbposed section
121.5(d)(1) may conflict witlproposed section 121.5(d)(3)his commenterecommended
replacing section 121.5(d)(3) with a requirement that the cegifguthority includenly the
least stringent conditions necessary to satisfy applicable water quality requireme®BAT he
has considerethese comment&nder the final rule, certifying authorities will not have to
identify whether and to what extent a less stringent condition could satisfy applicable water
guality requirements. As described in the preamble for the proposed rule, this provision is
includedin theE P A éxistingcertification regulations for the NPDES permit progr@ee40
CFR124.53(e)(3), butthe EPA agrees with the commenters that asseht&tit may be difficult
to provide an explanation as to why a condition is necessary and tdexi$ifyia less stringent
condition that could satisfy water quality requirements.

The EPA disagreesith the suggestiothat the information requineents for conditionf
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section121.5(d)(1) and (20f the final rulewould be burdensome for certifying haotities.

Certifying authorities should already be generating this type of information todmmiglete
andlegally defensible administrative recsto supportheir certification actios. As a general
matter, if a certifying authority determines that one or more conditions are necessary for a
sectiond01 certificationthe certifyingauthorityshould clearly understarahd articulatevhy it

is necessary arghouldidentify thelegal authotty for requiring such conditions. Including this
information in the certification itself provides transparency for the project proponent, the federal
licensing and permitting agency, and the public at large. For these reasons, the EPA has
determinedhatthese are appropriate requiremeatsd they are included in the final rule.

During preproposal stakeholder engagement, the EPA also heard from federal agencies that,
because several court decisions have concludedubhtagenciedo not have authorityot
Areview and reject the substance of aABtate ¢
Rivers, Inc. 129 F.3d at 106, newaterquality-relatedconditions are often included in federal
licenses and permits. Once included in the federaldeen permit, federal agencies have found
it challenging to implement and enforce these-waterquality-related conditionsAdditionally,
stakeholders in prproposal engagement and in public comments expressed concern that federal
agencies do not always enforce the certification conditions incorporated in their federal licenses
or permits.

EPA agrees that is important for federal agensito have a clear understandiofthe basis
for certification conditionsbecause conditions must be included in a federal license or permit.
Severalbppellate courts have analyzed the plain language of the CWA and concluded that the
Act fAl eavers inomt eopmet at i on omustmedd tihrad| Widd dtien ct

federal license or permiierra Club v. U.S. Army Corps of Engine€89 F.3d 635, 645 (4th
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Cir. 2018) (emphasis in originaBee alsdJ . S . Depb6t of952made3x8i4dr v . FE
(D.C.Cir. 1992 A F E RC ditaryr rejectonditions imposed by the states through
section 40 1Ant Rivets,ilnt. v.cBRARIF.3dIO, 107 (2d Cir.
1997)( recogni zing the Aunequivocal3dlddnd Amandat ¢
Snoqualmie Indian Tribe v. FER&45 F.3d 1207, 1218 (9th Cir. 2008pllecting cases)[he
EPA acknowledgesommenters who asserted that federal ageneagsiot consistentlyenforce
certification conditions, and also acknowledges thdéral agencies can apply discretion in
enforcement decisionslowever providing a citation to the legal authority underpinning a
certificationcondition is one way to make it easier for fetlagencies to enforabese
conditions Federalagencies during pre&nd postproposal engagement acknowledged that this
information will help them understand how best to implement and enforce certification
conditions. In addition, including this informati in each certification will provide transparency
for the overall certification process and allow the project proponent to understand theasegal
for eachconditionandtoa s sess whet her a condition is withi
what recousemay be availabléo challenge ith an appropriate court of competent jurisdiction
Overall, the EPA concludes that the benefits of providing this information will significantly
outweigh any additional administrative burden that certifying authoritesintur because of
these new requirements.
Onecommentemssertedhat the language iproposed sectioh21.8(b) should be changed
f r oftfhe ficense or permit must clearly identify any conditions thabased orthe
certificatiorotoA [ t ] he | i cense or permit musfromtieel ear !l y i

certification. o This commenter atlsecartificatord t h a't

because federal agencies do not have authority to develop their own certification condttions or
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modify a condition in a certification prior to incorporating it into the federal pelthé EPA
has made this changesection 121.10 ahe final rule for clarity and to reaffirm that if a
condition meets thproceduratequirements of section 401 aimdludes the elements listed in
121.7¢) of thefinal rule, the conditiomustbe incorporated into the fedet@enseor permitin
its entirety, as drafted by the certifying author@ynsistent with the proposal, under the final
rule, deficientcertificationconditions do not invalidate the entire certification, nor do they
invalidate the remaining conditions in the certificatis.discussed below, thgency has
clarified in the final rule thatonditionsthat do not meet these requiremenii be deemed
waived.

C. Deny

A certifying authority may choose to deny certificatibit is unable to certify that the
discharge from @roposedrojectwould be consistent with applicable water quality
requirements. If a certification is denied, the federal agency may not issue a license or permit for
the proposegroject Id. at 1341(a)Consistent with the proposal, the final rule requires
certificationdenials tdoe maden writing and toinclude three elements to support certification
denials.The Agency has made minor extil changs to these provisioria the final ruleto
increase clarity, but the final rule provisions retain the same meanihg psoposed rule
provisions.

Some commenters agreed with greposl to require certain information incartification
denial. On&commenter asserted that when preparing denials, it would be helpful for certifying
authorities to specify water quality requirements with which the proposed project will not
comply, as this would assist federal agencies with their duty to detewhetbera section 401

certification facially satisfies the requirements of section #dbthercommenter
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recommendethatthe final rule also require statementhat there is no certification condition
which would prevent noncompliance with wadgmality requiements.

Othercommenters opposed the proposeguirenent that certification deniaiscludefi t h e
specific water quality data or information, if any, that would be needed to assure that the
di scharge from the proposed proj dlosese compl i es
commenters asserted that this requirement was vague, unnecessary, ansdmaegind further
asserted that would improperly place a new burden on certifying authorities that should be
borne by project proponents to shaiy their project complies with water quality requirements.
A few of these commenters recommended thaffficgent information should be a basis for
denial.

As a general mattethe EPA disagreewith the suggestiothat including this information in
a denial would be overly burdensome for certifying authorities. Indeed, a nuntiiatesf
asserted in publicomments that the primary reason why certifications cannot be issued within
the reasonable period of time is that project proponents have not provided sufficient information
or a Acompl et ed c e rtheicdse, cedifying@uthoritishquidbesabléeo | f t hi
identify what information is lacking that precludes a determination that the project will comply
with water quality requirements, as the term is defined in the final rule. Clearly establishing a
recordto supporthe basis for a deniahsuld already be done as a matter of course to establish a
completedefensibleadministratvee ecor d f or the certifying autho
denial should be informed by the record before the certifying authority and should be issued with
information sufficient to allow the project proponent to understand the basis for aiehielve
an opportunity to modify the project or to provide new or additional information in a new

certification request.
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The EPA is finalizing theequirement that a certification denial be in writing and include

three elements to support the denfdle required lements will lead to more transparent

decisionma ki ng and a more complete record of the

(o)}

requirements may also facilitate discussions between certifying authorities and project
proponents about whataybe necessarytobtain a certification should the project proponent
submit a new certification request in the fut
discharge from a proposedoject will not comply with relevant water quality requirements will
also assisreviewing courtsn understanthg whetherthe denial is appropriately based on the
scope of certification discussed ection Il1.E of thisnotice
Some commenters asserted that the proposed rule would prohibit certifying authorities from
denying cerfication based on a lack of information sufficient to grant certificalitie EPA
disagrees with these commenters. Indégd, r e g u i if thedanial s llwe to infufficient
information, the denial must descrittee specifiovater qualitydataor information, if any, that
would be needetb assurghat the dischargigom the proposed projeutill comply with water
gual ity r e gfimal ulereatfinns and, clarifiesthatinsufficientinformationabout the
proposed project can bebasis for a certification denidf.the certifying authority determines
that there is no specific dabainformation that would allow the certifying authority determine
that the discharge will comply with water quality requirements, it should indicate aarsiich
provide the basis for the determinatiarits written decision to deny certification.
As noted in the preamble to the proposed ithieEPAis awae that some certifying
aut horities have requested 0 a-gedrieviroonmeatdl i nf or m
investigations and studies, including completion of a NEPA review, beforettifying

authority wouldact on ecertification requestAs discussed iisectionlll. H of this notice the
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final rule explicitly prohibitshe EPA from requesting additional information that cannot be
generated within the reasonable period of tifriee rationale for this prohibition applies to all
certifying authoities; the Agency believethatsuch request®r additional information
regardless of which certifying authority generates such requesi] be contrary to the plain
language of the statyterhich requires certifying authorities to act on a request within a
reasonable period of time that does not exceed one yéde &dditional information requests
may be a necessary part of the certification process, such requests may not result imgetktendi
period of time beyond which the CWA requiestifying authoritiezo act
d. Waiver
When a certifying authority waives the requirement for a certification, under this final rule
the federal agency maroceed to issue the license or permi@dcordance with its
implementing regulation®\ certifying authority may waivexpressly by issuing a written
statement that it is waivingertification orimplicitly waive by failing or refusing to actWaiver
may occur due to a failure or refusalact in accordanceith the procedural requirements of
section 40Jor within the reasonable period of tifeeesectionlll. F of this notic, or by failing
or refusingto provide information requiretb supportertifications (sectiod21.7(c) of the final
rule) or denials(section 1217(e) of the final rulg. A condition may also be waived by failing or
refusing to provide information required to support certification conditions (section 124f7(d)
the final rulg.
i. Explicit Waiver
Under the final rule, aertifying authority may waivexpressly by issuing a written
statement that it is waiving the requiremfantcertification Some commenters supported

allowing certifying authorities to explicitly waive certification. One commenter observed that
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doing so could allow the federal permitting authority to proceed more quickly with issuing a
license or permiif it need not wait untithe end of the reasonable period of tirGeveral
commenters asserted that the statute does not provide for express Avéaventher
commenters stated thegrtifying authorities should be required to provide a detailed statement
explaining their reamingfor waiving certification

The EPA has determined thatthough the statute does not explicitly provide for express or
affirmative waiver providing this opportunity in the final rule is not inconsisterth a
certifyingaut hori tyés ability t oSeavEDFv. AlexandefOd BE.gh f ai |
Supp. 742, 771 (N.D. Mi s s . 1980) (AWe do not
waivers are not allowed. Such a construction would be illogical and inconsistent with the
pur pose of t hhe EBPAlalsogagrees vath theacommenters statedthat allowing
explicit waivers may create efficiencies in circumstances wheredttifying authorityknows
early in the process that it willaive The EPA is not requiring certifying authorities to provide a
detailed statement explaining their reasoning for waiving, as the Agency recognizes certifying
authorities may waive for a xiaty of reasonsConsistent with the proposdhe final rule
provides thaa certifying authoritynay expressly waive by providingritten notificationof
waiverto the project proponent and federal agency.

An express or affirmativevaiverdoes noteflecta determinatiorthat the dischargeill
comply with water quality requirements. Instead, an express or affirmative waiver indicates that
the certifying authority has chosen not to act on a certification request. The EPA agrees with the
commentemwho notedthat express or affirmative waiver enables the federal agency to proceed
with issuing dicenseor permitwhere the certifying authority has stated it does not intend to act,

thereby avoiding the need to wait for the reasonable peritchefto lapse.
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il. Implicit Waiver

Theplain language of section 401(a)(1) provides that the certificediquirements waived

when a certifying authority Afails or refuses
reasonable period of tinfewh i ch s hal l n B8 U.2& t3dl€ai1NberAgency e ar ) . 0
proposedo definefi f ai | s o r withethieuntemticn oftpvidingreater clarity dr

project proponents, certifying authorities, and federal agencies about wimaplgit or

1]

constructivewaivercould occur.The Agency is not finalizing theroposedd e f i ni t i on of
refuses to act 0 adldtnalclarifigatosnthe fnal rulp abouspecific n g
procedural failures thabuld trigger a federal agenay tletermine thatvaiver has occurred.
Under the proposed rule, waiver would occur if the certifying authacityaly or
constructivéy failedor refusedto act within the scope of certificatiam within the reasonable
period of timeThe proposed rulpreamble explainethatthep hr ase Afail s or ref
lends itself to at least two interpretatiobder me interpretationa certifying authoritythat
takesno action, or refusgo take adbn, has waived certificatiarUnder an alternative
interpretation, a certifying authority that takes action beyond the scope of section 401 has failed
or refusedo act in a way Congress intendatd has waived certificatiomhe proposed
definition was mntended to resolve this ambiguity in the statute.
Some commenters supported flteposedd e f i ni t i on of ,0f fianicll uodri nrge ftu
implicit or constructivevaiver provision. A few commenters cit€ity of Tacoma v. FER@60
F.3d 53 (D.C. Cir2006) in support of the proposed ruendthesecommentes agreed that it
would be appropriate for federal agencies to facially review certificat@8orae of these
commenters saithatthis approach is not supported by the text of the statuig congressnal

intent. Many commenters assertbdtthe legislative history of the waiver provision makes clear

Page207 of 289



This document is a prepublication version, signed by EPA Administrator Andrew R. Wheélereoh, 2020EPA

is submitting it for publication in thEederal RegistelWe have taken steps to ensure the accuracy of this version,
but it is not the official versioNotwithstanding the fact that EPA is postimgre-publication version, the finaute

will not be promulgated until published in tRederal Register

thattwas i ntended only to prevent nmmengtsadied s s hee
thatthe legislative history acknowledgtsatthe waiver provision cannot protect against
arbitrary State agency action aha@tt he courts are the forum to ch
give a certificatior? Some commenters statéthtallowing the federaligencyto review a
certification denial as a failure to astunreasonable arassentiallygrantsthe federal
governmenteto power oveBtate action.
The EPAdisagrees with commentesdo asserdthat federal agencies cannot review
certifications As discussed belovwsomecourtshave concluded th&deral agencielsave an
affirmative obligation to determine whetheecertifying authority hacomplied with
requirements related tosaction401 certificationSee City of Tacoma v. FER@0 F.3d 53, 67
68 (D.C. Cir. 2006)Keating v. FERC927 F.2d 616, 62823, 625 (D.C. Cir. 1991). The final
rule affirms that it is the responsibility of the federal agency to facially review certifications t
ensurehatcertifying authorities haveompliedwith the procedural requirementss#ction 401.
If a federal agengyn its review,determines that a certifying authority &dlor refusel to
comply with the procedural requirements of the, Aotluding the procedural requirements of
thisfinal rule, thecertificationaction, whether it is a grant, grant with conditions, or dewiil,

be waived.

1 The EPA observes that some legislative history related to section 401 is internally inconsistent

and should not be relied upon as a definitive statemeasangfressional intent. The history

guoted by these commentéksR. Rep. No. 9811, at 12122 (1972) saysboththat a failure or

refusal amounts to waiver and that a refusal must be addiass8thte courthallenge brought

by the project proponenin such situations, where therecmnflicting legislativehistoryand

60t he statutieguousi WwWienh mesp@mpenbt t o the speci fi
determine owhetadhrgwdrhei agleanxcegyd on a per mi ssi bl
Smriko v. Ashcroft387 F.3d 279, 288( Cir. 2004) (quotingChevror); United States v.

Deardorff 343F. Supp1033, 103738 (S.D.N.Y 197) (the canon of statutory interpretation that
flegislative history not be used to interpret a statute that is clear and unambiguous on its face

is particularly apposite wheretheileg | at i ve hi story i s).itself so0mg
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After considering public comments and other enhancements in this final rule, the Agency is
not finalizingt he def i ni ti on oThe Agénayicdncludesthatthdkeys e t o act
ambiguous term in thistatutoryp hr ase i s fito acto and reasonabl
not just any act or action, but eablestautesanodr ac't
r e g ul aThefinahrgle poovidesa clear and unambiguous listaxftionsthatare not in
conformance with section 401 atichtthereforeamount to waiverThe clarity in the final rule
providescertifying authoritiesvith sufficientnoticethatall actions on certification requests must
be taken in accordance with the procedural requirements of the statute and this final rule.
Accordingly, the Agency has decided that a separate definitiorfioh or r eisnotse t o ac
necessaryTr eat ment of procedur al deficiencies as w
regulations for the NPDES prograBee40 CFR 124.53(¢e)(2) (providing thiair certification on
adraftpermiti [ f ] ai | deasach titationpvaies the right to certify with respect to that
conditiono) .

The waiver provision in section 12109the final rulehas been expandedpoovide
additionalclarity on the circumstances that amount to a failure or refusal tAsdiscussed in
sectionlll .G.2e of this notice a federal agency must determinbether waiver has occurred
either expressly or implicitly through a failure or refusal to Settion 401 providethat
certifying authorities may takene offour possible actions on a certification request: grant, grant
with conditions, deny, or waivés long as a certifying authority takes one of these four actions
within the reasonable period of time andaccor@énce with the procedural requirements of the
Act and this final rulethe certifyingauthoritywill have acted onhe certification request
However section40pbr ovi des t hat where a certiof michg oauta

certification requescertification shall be waived. 33 U.S.C. 1341(a)Under the final rulea
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certifying authoritywaives certification if itfails or refuses to act on a certification request
accordance witlthe procedural requirements of section 401 this final ruleincludingbut not
limited to issuing public notice, antj within the reasonable period of tinpepviding
certification for projects that are within their jurisdictiganoviding certification decisions in
writing, andincluding theinformation required to support a certification or denidle final rule
also provides that certification condition may be waived if thertifying authority fails or
refuses tgrovideinformation requiredn section 1217(d). Under the final rule, defient
conditions are severable from the certification. In other words/ex of aspecificcertification
condition does not waive the entire certification
e. Federal Agency Review @ertifications

The proposed rule would have required federal agencresitwa certification actiorto
determinewhethernt wasissued in accordance with the procedural requirements of the Act and
determinevhethet he acti on was taken owiot haisn ptrhoev ifidsecdo pie
rule. The EPA has considered public comments and relevant court decisions agiaiisng in
the final rule theequirement that federal agencies review certification actions for compliance
with the procedural requirements of sectid01, including procedural requirements in this final
rule. However, the final ruldoes not require federal agenciesubstantivelyevaluateor
determinewhethera certification actiorwas takerwithin the scope of certificain. As a general
matter, €deral agenciemaynot readily possess the expertise or detailed knowledge concerning
water quality and State or Tribal law matters that would be necessary to make such substantive
determinationsThe EPA has determined that othesvisionsof this finalrule, such as the
definitions of Awater quality requirementsfidischarge) andficertificationp and thenformation

requirements for certificatiooonditions and denials listed section121.7(d) andsection
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1217(e), will helpensure that certifying authoritibave the information anuecessaryools to
act ona certification request within thecope of certificatioms provided in this rul&he
Agency is not finalizing the provisions in section 121.6(c) and section 121)3(2)df the
proposed rule
I. Federal Agencyrocedural Review

Thefinal rulerequiresfederal agencies to determiwhethera cer t i f yi ng aut hor
certification,certification conditionor denialincludes theinformation requirements isectiors
1217(c), 1217(d), or 1217(e) of thefinal rule. This federal agency review is entirely procedural
in nature and does not require any specific expertise or knowledge in water quality or State or
TriballawUnder t he final rul e, the fedewhather agencyd
the certification actionwas taken in accordance with procedural requirementsvhatherthe
certification, conditionor denialincludes all of the required informatioRederal agency review
under the final ruleloes not includa substantivevaluation of the sufficiency of that
information.

A few commenters supported theposed requirement thigideral agenciesubstantively
review water quality certifications amdserted that such reviswould bringclarity and
certainty to the water @ity certification process. These commentisosupported the
proposed authority fdederal agenciet® determinethatconstructive waiveoccurredfor
certificatiors, conditions anddenialsthatfailed to comply with proceduraéquirements of the
rule. Some commenters stated that allowing federal agencies to review and reject certifications
conditions and denialsvould violatethe rights ofStates andribes.Some commenters stated
that section 401(§)), whichprovidesthati [ n] o | i cense or permit shal

has b e e rprolbésthgeddralgpvernment from vetoindenials.Some commenters
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stated that the EPA did not provide any legal support from the CWA or case lawpfapitsed
approactof allowing federal review of certificationsonditionsand denials

The Agency has made modifications in the final tabdto clarify that federal agency
reviewof certifications, conditions, and deni@gsprocedurain nature and does not extend to
substantive evaluationsheE P A 6 s redulatonatéxat sections 128.(Effect of denial of
certification), 1219 (Waiver), and 1210 (Incorporation otcertificaion conditions ino the
license or permit) contemplate that federallicensing or permitting agenayill review
certificationsonly to ensurdhatcertifying authorities havimcluded certain required elements
andcompleted certaiprocedurabspects of aectiond01 certification. Under the final rule,
federal agencies are required to determwhethercertification denialsncludethe three
elements listed in sectidi?1.7€). If certification denials do nahcludethese three eheents,
the certifying aut hor i t(g edtplaisediideaidild.2adfthisor r ef
notice)and therefordaswaived certificationSimilarly, federal agencies are required to
determinewhethercertification conditions include the two elements listed in sedizin7¢) of
the final rule If the certification conditions do not satisfy the requirements by listing these two
el ements, the certifying aut lwilwavethatdeficient Aif ai | [
certification condition.

In delineatingsuch a role fofederallicensing or permitting agencigthe EPA has
interpreted the statute reasonably and appropridteyity of Tacoma, Washington v. FERBe
Court of Appeals for the D.C. Circuit noted t
401 certification is not the application of state water quality standards but compliance with the
terms of section 401, then [the federal agency] midtess it. This conclusion is evident from

the plain | anguage of section 401: ONo |icens
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required by thissectionas been obtained or atlba6s (cithg&n wai v ec
U.S.C. 1341(a)(1)jemphasis in original)The court went on to explain that even though the
federal agency did not need to Ainquire into
require [the federal agency] at least to confirm that the state has facialliedatisf express
requi rement s Idoaf 68 see also Hoopa Valley Tribev. FERZL3 F.3d 1099,
1105 (D. C. Cir. 2019) (nAnhad FERC properly int
first manifested more than a decade ago, decommissiohthg Project might very well be
und e r wviapproCommunities Coalition v. Grave280 F. Supp.2d 1207, 1217 (W.D. Wash.
2003) (holding that the Army Corps had discretion not to incorporate untimely certification
conditions).

Some commenters statdtht allowing federal review of water quality certifications would
ignore the fact that th&tates andribes are the experts on their water resources and know what
IS necessary to assure that the water quality standards passe8tatelandlribal laware met.
Another commenter requested clarification about whether the EPA would provide any assistance
or guidance to federal agencies as they review certification denidésked for clarification
about how the EPA would ensure consistency and reliability across such decisions.

As discussed below, the final rule does not require the federal agency to make a substantive
inquiry into the sufficiency of the information provided in support oédification,condition
or a denial Rather,the final rulerequiresonly thatthe fedeal agency confirm that the certifying
authority hacomplied with procedural requirements of the Atl these regulatiommdhas
included the required information a&certification condition or denial. Although thislimited
review functionmay benewo some federal agencies, it is cc

longstanding practice under its NPDES regulations implementing section 401 that allow the
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EPA to make such determinations under certain circumsta®ee$0 CFR 124.53(e)Jnder
the final rule|f a certification, condition or denial meets the procedural requirements of section
401 and this final rul e, the federal ,agency m
irrespective of whether the federal agency may disagree with aspectxoéthet i f yi ng awut h
substantive determination
il Federal Agency Review of Scope

Theproposedule would haverequirel federallicensing and permittinggencies to review
and determine whether certificat®weonditions and deniadarewithint he fioE c op e
certificationp asarticulated irthis final rule The final rule does not include this additional
substantivdederal agency revievequirement

A number of commenters supported the proposed language that would allow a federal
agencytosedsi de certi fication conditions or deni al
cert i f$omadfthesencondmenters agreed that conditions should not be included in
licenseorpermitsi f t hey do not meet the def iderthei on of
final rule.One of hese commenters stated tfeteral agency review of certifications would
allow issues of scope to be resolved expeditiously by the federal agency through the federal
licensing or permitting process, rather than by forcing gpdi@ant to challenge the certification
decision through a separate administrative or judicial appeal process, which could take months
or years to resolv.he commenter also assertbdtthe proposal would allow the federal
agency to protect the integriof its licensing or permitting process by rejecting conditions that
exceed the scope of section 401 even if the applicansehioot to challenge the conditions.
Another commenter asserted thfa federal agency has an obligation to determine that a

caetification deci si on @ c o nmgndthatéhis obligatiorhis t he t er m:
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supported by case lawhe commenter maintained that this obligation logically also includes the
obligation to confirm that certification conditions are within thepe of section 401.

Other commenters asserted that the proposed apprmadticonflict with sections 401(a)
and (d) becauséhey asserthat under section 401(a) a federal license or permit may not issue if
certification is denied, and under section 401(d), federal agencies have no authority to review or
veto State orTribal conditions or certificationg.hese commenters stated ttied poposed
provisionwould improperly circumvent judicial reviev6ome commenters stated that the
proposed ruleds federal agency review provisi
Some commenters stated that judipiedcedenprohibits the EPArom authorizing federal
agencies to review the scope or groundsState andlribal decisions on water quality
certifications.One commenter stated that the authority of federal agencies to iSeisection
401 certifications is narrow and limited to ensuring thatStiaée complies with the specific
procedural requirements set forth in section 401, cffing of TacomaWashv. FERGC 460
F.3d 53 (D.C. Cir. 2006 Alcoa Power Generating Inc. FERC 643 F.3d 963 (D.C. Cir. 2011);
Keating v. FERC927 F.2d 616 (D.C. Cir. 1991).few commenters statetiata federal
a g e nscopé of reviewvould lead to more confusion and litigatiamdwould make the
certification process more time consuming

The Agencyhas considerethis diverse range of opiniongor the reasons explained above,
the Agencyhas concluded that under the final rule, federal agencies have an affirmative
obligation to review certifications to ensure that certifyaghorities haveomplied with
procedural requirements ahdveincluded thaequiredinformationfor certifications,
conditions and denialsBut the final rule does natuthorizefederal agencies twubstantively

reviewcertifications orconditions to deerminewhetherthey are within the scope of
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certification. The EPA disagrees with commenters who assertdbetion401(d)
unambiguously requires one approach or another. As described throughmeipibeed and
final rule preamblg there are widely vgmg views and interpretations of section 48ad
relevant court decisions reflect these disparate vawlsnterpretationslhe final rule provides
a framework for section 401 water quality certifications that is reasonmgabigported by the
languageof the CWA, and will provide greater clarity and regulatory certainty.

One commenter stated that none of the cases cited by the EPA in the proposed rule suggested
that federal agencies have authority to review the substargtatefmposed section 401
conditions to determine whether they comply wi
the statute. The same commenter stated that t
struggled to enforc8tate certification conditions misses the pa@ntthatenforcement of
certification conditions may also be initiated by the approp8t&ttes througlistate law, citing
Del aware Riverkeeper Network v. S88xFH3d36@ry of
(3d Cir. 2016)One commenter stateddatEPA Office of General Counselpinionshave
previously Ainterpreted [401(d)] broadly to p
certi fi c aRoosevelsCampobeliotniernRark vSUEPA 684 F.2d 1041, 1056 (1st
Cir. 1982) (citingopinionsof the EPA Office of General Counsel on the issuhme
commenters also stated that to review a condibateterminavhether it falls substantively
within the scope of water quality requirements would create a substantial burden on federal
agencies making these types of determinations.

Some commenters stated that the proper place for water quality certificationsiand the
conditions to be challenged is in court, particul&tgte courtSome commenters stated that

State courts are the appropriate venue to challenge water quality certifications because those
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certifications are issued undstiate law andtate courts knovinow besto interpretState law.
Some commenters stated that legislative history for the 1972 amendments to the CWA
repeatedlyshows that Congress intended conflicts regarding the scope of section 401 to be
resolved byState courts, not federal agencies.
For the reasons articulated in fhrposed and final rulereambls, the EPA disagreewith
the proposition thatelevantcase lawprecludes anyederal review of certification conditions.
TheEPA also disagrees withec o mme nt er 6 s assert i cSatestmay t |, as a
independently enforce certification conditions thro&tgite law.Seesectionlll. K.2.aof this
noticefor further discussion on the enforcement of certification conditions within federal
licenses or permit®\lthough the proposed requirement veasisistent with the principle that
federal agencies have the authority to reject certifications or conditions that are inconsistent with
the requirements and limitations of section 401 itsdeCity of TacomaWashv. FERQ, the
final rule reflectsheEPAG6s concl usi on that courts of compe
evaluate the underlyin§tate orTribal law to determine whether a specific certification
condition or the basis for a denial is within the scopeedfification. The EPA also
acknowledges that existing lower court case law on this topic is mixed, and that requiring federal
agencies to conduct a substantive review to determine whether conditions or denials are within
the scope of certification couldeate new litigation riskincluding litigationrelated staffing and
cost burdensior those federal agencies afiudther complexity andincertainty concerning the
appropriatgath for remedying a substantively unlawdettification condition or denial.tie
final ruleés scope of <certification, requirin

certifying authorities to provide specific information in support of a condition or a gesilal
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helpprovide reviewing courts with the informationdatools necessary to conduct a proper
evaluation of certification conditions and denials.
iii. Remedying Deficient Conditions and Denials

The proposed rule would have allowed federal agencies to provide certifying authorities with
the opportunity to remedy defent conditions and denials. Howeverresponse to public
comments and to increase clarity in the final rule, the Agency is not finaligxsgprovisions.

Commenters expressed a variety of viewpaatsut whethefederal agenciesan or should
providecertifying authorities with the opportunity to remedy deficient conditanrd denials
Onecommenter did not support providing certifying authorities with the opportunity to remedy
conditions that are not related to water qualityilevbthercommentersasserted thdahe ability
to remedydeficientconditions should be mandatory rather than discretionary. Some commenters
expressed concern regarding timeframes for federal review, notificat®atés andribes, and
opportunity forStates andribes to remedy water quality certificatioasd suggested that the
opportunity to cure a deficient condition could effectively shorten the reasonable period. of time
Commenters also requested that certifying authorities should be able to wafieint
conditions regardless of whether the reasonable period of time has expired, or at least up until the
oneyear maximum reasonable period of time specified in the C8&ne commenters
expressed concern that the proposal did not providelarnistative appeal process for a
certifying authority tadispute thatonditionsand deniala r e i n f act dAdefi ci ent

The Agency has considered these comments and deternunhtadinclude irthe final rule
anexpresallowancefor certifying authorities to remedy deficient conditiaiter the
certificationaction is takenThe Agency recognizes and agrees with many of the implementation

and processelated concerns raised by commenters, including concerns that there may not be
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sufficient time to remedy deficient conditions during the established reasonable period of time.
The EPA disagrees with the commenters who asséntsdhe certifying authority must be given
anopportunity to remedy deficient conditions even after thsapable period of time has
expired.The final rulecontainsadditional clarification on procedural and substantive
requirements. These clarifications should provide certifying authorities with the information and
tools necessary to agh certification rguests consistent with section 401 and within the scope
of certification provided in this final rujeéeducing the need to remedy deficient conditimns
denials The EPA has concluded in the final rule that if a federal licensing or permatjagcy
wishes to create procedsngherebycertifying authoritiesnayremedy deficient conditions
denials it may do so in its own water quality certification regulatié@sch procedures may not
be used to exceed the eyear statutory limit on the reanable period of tim&heapproachn
the final ruleprovides sufficient flexibility to those federal agencies should they wigpdate
their water quality certification regulationis provide additional procedurésr remedying
deficient certificatiorconditions or denials

H. Certification by the Administrator

1. Whatis the Agency Finalizing?

In the final rule the Agency is establishing specific procedures regarding public notice and
requests for additional informatidhat apply onlywhen the EPA is the certifyinrguthority.As
discussed in section I11.Bf this notice the Agency proposed to requpee-filing meeting
procedures only when the EPA is the certifyanughority, but the final ruleexpandghe
requirement for prdiling meeting request® all project proponentincluding federal agencies

when they seek certification for general licensepermits regardless of the certifying authority
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Therationale forexpanding this practice to aéction 40kertifying authoritieasa best
practice for all certification actioris more fully explained irsectionlll. B of this notice

2. Summary of Final Rule Rationale and Public Comments

Section 401(a)(19fthe CWApr ovi des t hat A[ i ¢rimteratateyagetcy s e wh
has no authority to give such a certification
33 U.S.C.1341(a)(1)Currently, allStates have authority implementsection 401 certification
programs However, the EPA acts as the certifying authantijwo scenarias(1) on behalf of
federallyrecognized Indiafiribes that have not received TAS for section 401, and (2) on lands
of exclusive federal jurisdiction, such as Denali National Raftken acting as a certifying
authority, the EPA is subject to the same timeframes and section 401 certification requirements
as other certifying authoritie$his section outlines additional procedures that apply when
the EPA is the certifying authority.

The first scenario arises when Tribes do not obtain TAS authorization for section 401
certifications.As discussed isedion Il.F.1of this notice Tribes may obtain TAS authorization
for purposes of issuing CWA section 401 certifications.Tfiae does not obtailMAS for
section 401 certificationshe EPA is responsible to act as the certifying authority for projects
resulting in a potential dischargego waters of the United States Tribal lard.

The second scenario arises when the federal government has exclusive federal jurisdiction
over land The federal government may obtain exclusive federal jurisdigtionultiple ways,
including where the federal government purchases landStatke consento jurisdiction,
consistent with article 1, section 8, clause 17 of the U.S. Constitution; wBte a&hooses to
cede jurisdiction to the federal government; and where the federal government reserved

jurisdiction upon granting statehodsee Collins v. Yosemite Park C&04 U.S. 518, 5280
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(1938);James v. Dravo Contracting C&02 U.S. 134, 1442 (1937);Surplus Trading
Company v. CogkR81 U.S. 647, 6562 (1930);Fort Leavenworth Railroad Company v. Lqwe
114 U.S. 525, 527 (1895). For example, the federal government retained exclusive jurisdiction
over Denali Nati onal Park in Al askads-5@Btateho
72 Stat. 339 (1958).
T h e EI®Aedificationregulationgdentified circumstances where the Administrator

certifies instead of &ate,Tribe, or interstate authority and | i mited the Admin
certification to certifying that a potenti al
st an d4aCEBR42121 However, this languageflects the language of section 21¢bthe
FWPCA(1970)andis not consistent with the statutory language of section 404&h
requires authorities to certify that the potential discharge will comply with the agplica
provisions of CWA sections 301, 302, 303, 306, and BOthis final rule, he Agencyis
modernizng and clarifyng its regulationsdy finalizing thefollowing textin section 121.3(a):

Certification by the Administrator that the discharge from a proposed project will comply

with water quality requirements required where netate tribe,or interstate agency has

authority to give such a certification.
In circumstances where the EPAthe certifying authority and the water body impacted by the
proposed dischargedoesot have any applicabl e 19t er qual.i
certificationregulatiors provided the EPA with an advisory rold0 CFR 121.24The statute
does noexplicitly provide for thisadvisory roleand hereforethisfinal rule does not include a
similar provision However, the Agency beliesghatthetechnical advisory role provided
section 40{b) and discussed isectionlll. J of this noticeis suffident to authorizehe EPA to
play an advisory role in such circumstanoks a resultpmitting this text in the final rule is

unl i kely to change t.B2USRQE3AIby 6s exi sting prac
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Commenters provided feedback on a few general aspetits abpic Several commenters
expressed the i mportance of the Hbeor ni strator
interstate authority lacks such authority. Some of these commenters strestee BHRA has a
trust obligation to protect water quality for thoBdbes that lackfAS andaresponsibility to
provide Tribes with an opportunity for meaningful input. One commenter stated that the EPA
had not provided a list or map thfe geographic areas in whitthntends to assert certification
authority and requested that the EPA explicitly iderdifyands within s jurisdiction and the
basis forE P A jorsdictional assertion.

TheEPA has a statutory obligation to act as a certifying authority, pursuant to CWA section
401(a)(). Separ at el vy, pursuant t o(EPAPelicyAagathency ds 1984
Administration of Environmental Programs on Indian Reservatiees

https://www.epa.gov/tribal/epaolicy-administratiorenvironmentaprogramsindian

reservationsl 984 indian-policy), the EPA ha a responsibility taoordinatewith Tribeswhen

making decisions and managing environmental programs that affect reservatiof terteiBA

takes these obligations and responsibilities serio@psistent with the CWA, the final rule
directs theEPA toact as the certifying authority on behalflafbes that do not have TAS for

CWA section 401. Under the final ruklae EPA does this by determininghetherthe potential
discharge from a proposed project will comply with water quality requirements, as defined and
explained irsectionlll. E.2.b of this notice As provided in sectiod01(a)(1)and in section

1217(f) of the final rule, if there are no water djtyarequirements applicable to the waters
receiving the dischargeom the proposed projeahe EPA will grant certificationThe Agency

will continue to comply with th&PA Policy on Consultation and Coordination with Indian
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Tribeswhen certifying on behalf ofribes and disagrees with commenters who suggested that
this rule would preclud&ribes from contributing meaningful input.
The EPA does not maintain a nationalgmd lands for which the Agency serves as the
certifying authority, as such borders nayoccasiorthangeasTribes continue to annex and
cede landsRather, it is the duty of the project proponent to determine the appropriate certifying
authority when seking a section 401 certification. The EPA acknowlediyaghere may be
potential for jurisdictional overlap between certifying authorities at certain projectesigesi(
theboundaies of Tribal lands), andthe Agencybelieves that theequirement foproject
proponents toequest gre-filing meetingwith certifying authoritiesvill provide an opportunity
for clarifying discussions about which agency or organization is the proper certifying authority.
Somecommentes expressed onf usi on about whether the AEPA
requirementso in the proposed rule applied to
one commenteasserted that subpart D of the proposed regulatory text should not use the term
Aaodg i fying aut hor i t yilmwhichdthe ERAfisitakirey adtidibhesAgmencyn st anc e
di sagrees that wusing the term fAcertifying aut
is unclear, as subpart D ofonhéeyptbpodddi nuke
section12111(c)of the proposed rule explained that for purposes of this subpart the
Administrator is the certifying authoritiiowever,to avoid any potential fazonfusion the EPA
has replaced the word dAcert i thyoughogtsulapartD bfor i t y o
the final rule As noted above, whehe EPA is the certifying authority, it must comply with all
of the requirements in the final rule, not just subpart D.
This final rule includes twsets ofprocedural requirements that would apply only when the

Administrator is the certifying authorityl) clarified public notice procedures, a(®) specific
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timelines and requirements for the EPA to request additional information to support a
certification requesfTheserequirements ardiscussed below arate includedn final rule
sections 1213and121.14.

The EPA also proposedthird set of proceduratquirementshat would have applied only
when the Administrator is the certifying authoripye-filing meetingrequestrequirementsAs
explained in section IIl.Bf this noticg the EPA is finalizinga requirement that all project
proponentsincluding federal agencies when they seek certification for general licenses or
permits,submit aprefiling meetingrequest to theertifying authoriy, regardless of whethéne
Administrator is the certifying authorityhis requirement is now isection 1214 of final rule
subpart B rather than isubpart D.

Somecommenters recommended extending all three seets ofproposedequirements
to all certifying authoritiesOthercommentersecommended that nonetbie proposed
requirements shoulapply to allcertifying authorities. The EPA has considered the conflicting
perspectives in themmmments antlasconcluded in this final rulthatonly the prefiling
meetingrequestequiremergwill apply to all certiying authorities, as describedsectionlll.B
of this notice

a. Public Notice Procedure

Section 401 requires a certifying authority to provide procedures for public notice, and a
public hearing where necessary, on a certification reqBestecourts have held that this
includes a requirement for public notice itsélity of Tacoma460 F.3cat68. The1971
certificationregulations al0 CFR part 121.28escribelt he EPAG6s procedur es

after receiving a request for certificatiarhe EPAis updatingts regulations to provide greater
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clarity to project proponents, federal agees, and other interested parbesicerning he EPAOG s
procedures for public notice whéme Administratoiis thecertifying authority.

Underthefinal rule, when the Administrator is the certifying authoritiye Agencywill
provide appropriate public noticeithin 20 days of receipt of a certification requéstparties
known to be interestetf the EPA in its discretion determines that a public heasng i
appropriate or necessary, the Agemay, to the extent practicable, give all intereshed
affected parties the opportunity to present evidence or testimony at a public hearing.

Onecommenter stated that the public should be kept informed of thersd01 process and
proposed project plans, especially for large projects. Another commenter suggested that public
participation requirements in the section 401 certification review process shaxpgdeled
which they maintained would lead to bettegntification of projects that should be denied
certification because of adverse effects on water quality. A few commdrgagseedvith the
propositionthatpublic noticeshould be limitedo parties known to be interestadd asserted
that notice should be providéa the general public. One commenter suggestedhbaiublic
should receive a minimum of 3fay®noticeprior to a hearing, or another timefratred tothe
datewhen informaibn ismadeavailable for public review.

The EPAappreciatethe public commenters who provided feedback on the public notice
process for when the EPA is the certifying authority. The public notice and hearing process in
the final rule will ensur¢hatthe Agency keeps the public informed about the section 401
certification process and proposed project pl@hs. proposed rule included a list of potentially
interested partiesuch agribal, State, county, and municipal authorities, headStafe
agenciesesponsible for water quality, adjacent property owners, and conservation organizations.

To avoid artificially or unintentionally narrowing the universe of potentially interested parties,
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this list is not included in the final rul&he procedures in thaal rule, including providing
notice tointerestedarties, will providesufficientpublic notice, as required in section 4amd
will provide the public with an opportunityion f or m t he EPAOGsthrowmm t i fi cat
public commentsUnder the final rulethe Agency may also, at its discretion, determvhether
a public hearing is appropriate and necessary. In such edisaterestecand affected parties
would be gienthe opportunity to preseevidenceor testimony at a public hearinfhe Agency
is not prescribing aingletimeframe for the length of public notice under the final.rlitee
appropriatgimeframefor notice and commeid more appropriately determined on a ehge
case basjgonsidering projeespecific characteristics as well as the length of the established
reasonable period of timk generalthe EPA anticipates thatiblic notices will provide for a
30-day commenperiod however comment periods as short as 15 days or as long @sys0
may be warranteth some casedased on thaeatureof the project and the reasonable period of
time. The public hearingnay be conducted iperson or remotely(throughtelephongonline,or
othervirtual platformg, as deemed appropriate the Agency.
b. Requests for Additional Information

The definition of a certification requesttimis final rule identifies the information that project
proponent@arerequiredto provide to certifying authorities when they submit a certification
requestHowever, in some cases, the EPA may conclude that additional information is necessary
to determine that thegotential dischargeill comply with water quality requiremenfas defined
atsection 121.X) of thefinal rule). Section 401 does not expressly address the issue of whether
and under whatircumstancea certifying authority may request additional information to
review and act on a certification requéidie EPA concluded th#tis reasonable and consistent

wi t h t hsatutorywiatneworkhatwhen the Administrator is the certifying authoritye
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Agencybe afforded the opportunity to seek additional information necessary to do its job.
However, consi stent wiotdiont bedificationagquetsttieadse f i r m t
reasonable to assume that Congress intended some appropriatedphatsed on the timing and
nature of such requesihisfinal rulefills the statutory gap and provides a structure for the
Administratoras the certifying authority to request additional information and for project
proponents to timely respon@onsisent with the proposathisfinal ruleincludes procedural
requirementand timeframes for actiaihat will provide transparency and regulatory certainty
for the Agencyand project proponentslowever, in response fublic comments antb increase
clarity, the Agency haprovidedenhancement® the final ruletext

Somecommenters stated that the procedures proposed for when the EPA is the certifying
authority would inhibithe EPA from seekng additional information on water quality effects
relevant to making a certification decision. Some of these commenters statédétvatuld lead
to unnecessary denials of certification where, had better information been developed, a
certification may have been grantdthe Agency disagreesith the suggestiothat the
procedures proposed for when the EPA is the certifying autiveoityd lead to certification
decisions based on incomplete informati@Gonsistent with the proposahe EPA must request
information within 30 days of receipthe final ruleincludes additional clarificatiorthatif the
EPA finds it necessary to requestditionalinformation, therthe EPA must make anitial
requestwithin 30 daysof receipt Nothing in the regulation precluddse EPA from making
additional information requests at a later point in the pragfesysan initial request is magdso
long as that information can be developed by the project proponent and considie R
within the reasonable period of timkhis final rule acknowledges that certifying authorities like

the EPA need relevant infmation as early as possible to review and act on section 401
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certification requests within the reasonable period of time. As discirssedtion I11.Bof this

notice the prefiling meetingrequest requiremeninder this final rule is intended to ensure that

the EPA has an opportunity to engage with the project proponent early, learn about the proposed
project, and consider what any, additionalnformation might be needed from the project
proponent.

Underthe final rule, ifthe Agency needs additional informatj@m initial request for
information must benade tahe project proponentithin 30 days after the receipt of a
certification request. Additional information may inclufier examplemore detail bout the
contents of the potential discharge from the proposed project or specific information about
treatment or waste management plans or additional details about discharges associated with the
operation of the facilityThe final rule does not preclutlee Agency from making additional
requests for informatiorgut such requests for information must still comply with the
requirements outlined below in this section of the finéd preamble.

The EPA is finalizing a provision thathen the Administratos the certifying authority, the
Agency can requesinly additional information that is within the scope of certification &snd
directly related t@ potentiakdischarge from the proposed project and its potential effect on the
receiving watersSomecommentes supported the proposal to limit additional information
requests to information within the scope of the section 401 certification, ethéecommentes
disagreedvith thelimitation. The Agency considered these and other comments and is finalizing
this provisionwith minor modificationgo provide clarity and certainty wheime EPA is the
certifying authority

Several commenters stated that the proposaldwnot distinguish between complex and

simple projects and noted that the type of information needed to develop a certification for a
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complex project, such as a-3ff 50year FERC license, would not be the same as that needed
for ashorterterm or simpér project.The EPAagrees with commenters that information needs
may differdepending on the complexity of theoposedroject and otheprojectspecific
factors.The final rule provids sufficienflexibility for the Administrator to request project
specific informatiorto help inform the certification decision To ensur e that the
remains within the scope of certification, the EPA has determined that any additional information
requested must be within the scope of certification angst bedirectly related tdhedischarge
from the proposed projeand its potential effect on receiving watdrsaddition to ensurinthat
the Agency acts within the scope of certification, limiting type of informatiorthatthe EPA
may request as the certifying authority eliminates unnecessary and burdensome. lequngsts
so also limitsEPA review ofinformationirrelevanttot h e A gdeamsioamaking process.

The EPA is also finalizing a pr@ion thatwhen the Administrator is serving as the
certifying authority the Agency can requeshly additional information that can be collected or
generated within the established reasonable period of time. Some commenters disagreed with
this provisionand one commentaisserted that this provision wowddntravene the CWA and
the statutebs emphasi s on pr oSevaraldomngentdrsu man he
stated that the proposal defers to a project proponent to determine what information may
reasonably be developed during the Areasonabl
could claim that it would take too long to collect or generate the information.

The Agencydisagrees with commenters that suggetiatthis provision defers to project
proponentdo determine whanhformation may be developed during the reasonable period of
time. In most cases, it should be objectively known whether certain information can be generated

or collected within the reasonalgeriod of time. For example, a mujtear study cannot be
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conducted within a Ehonth reasonable period of time. Similarly, a-tBy study cannot be
conducted within a 6@ay reasonable period of time. In the event of disputes betiveEfPA
and the pragct proponent about whether certagwinformation can be collected or generated
within the reasonable period of timtbe EPA will engage directly and in good faith with the
project proponent to resolve the dispute.

Thisfinal ruleis also intended todalress issues that have caused delays in certifications and
project development and that have resulted in protracted litigdtitraugh these provisions
applyonly whenthe EPA is the certifying authority, they magrveas models for other
certifying auhorities.For example, thA&gency is aware that some certifying authorities have
requested fnadditional tyeaf emvironmdnial anvedtigatiomnssanch e f or
studies, including completion of a NEPA review, before the authority wexddbegin review
of the certification reques$t Consistent with the plain language of section 401, utidefinal

rule, when the Administrator is acting as the certifying authaiigh requests from the EPA

62 Some stakeholders have suggesteditimaay be challenging for a state to act on a
certification request without the benefit of review under NEPA or a similar state autGety.
e.g.,Cal. Pub. Res. Code Section 21@&eq Wash. Rev. Code Section 43.21C.150.
Consi stent 2019%Ghidahcabe EFARek@MNends that certifying authorities
notneed tadelay action on a certification request until a NEPA review is complete. The
environmental review required by NEPA has a broader scope than that requseatidoy 401.

For exampe, the NEPA review evaluates potential impacts to all environmental media, as well
as potential impacts from alternative proposals that may not be the subject of alifssiesedr
permitapplication. By comparison,section 401 certification review far more narrow and is
focused on assessing potential water quality impacts from the prdedeedlly licensed or
permittedproject. Additionally, manyNEPA reviews haveéaken more than one year to

complete Waiting for a NEPA process to conclude mayuleg waiver of the certification
requirement for failure to act within a reasongi®eiod of time To the extent thetate or

Tribal implementing regulationmay haveequiral a NEPAreview tobe completed as part of a
section401 certification reviewthe EPA encourages certifying authorities to update those
regulations toncorporate deadlines consistent with the reasonable period of time established
under the CWA, oto decouple the NEPA review from tkection401 processso ago ensure
timely acton onsection401 certification requesend to avoid waiver by the certifying

authority.
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would not be authorized because they would exteadtatutory reasonable period of time,

which is not to exceed one ye@hisfinal rule provides clarity that, while additional information
requests may be a necessary part of the certification process, such requests may not result in
extending the peod of time beyond which the CWA requires thgencyto act.

Underthisfinal rule, when the Administrator is acting as the certifying authpnityany
request for additional information, the EPAustinclude a deadline for the project proponent to
respond. The deadlimaustallow sufficient time for the Agency to review the additional
informationonce it is receivedandto act on the certification request within the established
reasonable period afte.

Many commenterassertedhat the proposed rule would not require project proponents to
timely respond to requests for additional information. Some commenters requested that the EPA
clearly state that failure by thojectproponent to complete acg®n 401certification request
or provide requested additional information withispecifiedime period shoulde grounds for
denial of certification.

The Agency disagreegith the suggestiothat the project proponent would not be required
to timely respond to requests for additional information. Under the final rule, when the
Administrator is the certifying authority, project proponents must submit requested information
by t he EP ATasAgahey aas tlarifre@in section 121.14(e)thataprpjgcto ponent 6 s
failure to provide additional information does not prevent the Administrator from taking action
on a certification requedf.the project proponent fails to submit the requested information, the
Agency may conclude that it does not have sigfit information to certify tha potential
discharge will comply with applicable water quality requirements and may therefore deny the

certification request. The EPA may also use its expertise to evaluate the potential risk associated
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with the remaining information or data gap @odonsider grambg certification within the
reasonable period of time with conditions to address those potentiallitigkEPA expects that
when the Administrator is the certifying authority, these procedures will provide clarity and
regulatory certainty to the EPA apdbject proponents'he EPA notes thattates andribes
may choose tadopt similar provisions to ensure that all certifying authorities are working
effectively andn good faith to act on certification requests within the reasonable period of time,
and hat denials based on a lack of information are not done simply for administrative purposes
but becausadditionalinformationis needed to assure that the discharge from the proposed
project will comply with water quality requirements and the lack of informatammot be
addressed by appropriate certification conditidie EPA furthernotesthat under the proposal
and this firal rule,certifying authorities are not obligated to act on incomplete certification
requests. If a certification request is not complete as required by this final rule, the reasonable
period of time does not begin.

|. Determination of Effect on Neighbogrlurisdictions

1. Whatis the Agency Finalizing?

Consistent with theroposal under the final rule fithe EPA in its discretion determines that
a neighboring jurisdiction may be affected by a discharge from a federally licensed or permitted
project, the EPA must notify the affected jurisdictitive certifying authority, andhefederal
agency within 3@ays of receivinghe notice of the certification from the federal agefitye
final ruleincludescertainenhancement® the proposed rule to increase clarity and regulatory
certainty, as explained belawthis section of the final rule preamble

2. Summay of Final Rule Rationale and Public Comment
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Section 401(a)(2) requires federal agenciemtoediatelynotify the EPAwhen a
certificationis issueddy a certifying authorityfor afederallicensing ompermitting application.
Section 401(a)(2alsoprovides a mechanism for the EPAntmtify States and authorized Tribes
where the EPA has determined the discharge from a profexeally licensed or permitted
project subject to section 401 may affect the quality of their waense  EIPA @estification
regulations establigld procedural requirements for this processrbqguiredupdatingto align
with CWA section 401 and to establish additional clafitye EPA recognizes that federal
agencies may have different processesatsfy ths requirement and will continue to work with
theseagenciedo ensurghatthe Agency is notified of all certification$hefinal rule does not
containa standardized procefss federal agencies to immediately notife EPA when
certifications are issue@he EPA expects federal agencies to develop notification presass
they update their certification regulations in accordance with the Executive Order. The final rule
provides flexibility for federal agencies to develorocesses and procedures that work best
within theirlicensing ompermitting programsAdditionally, the Agency has made minor, Ron
substantive modifications to the regulatory text at section 2@).1o clarify that the federal
a g e n stayutoryobligation to notifythe EPA s triggered when the federal agency receives a
federal license or permit application and the related certificafibe text of section 401(a)(2)
providess hat t he federal agency must Ai mamddi at el y¢
certification To aid in clarity and implementatiotine Agencyreasonably interprst
i i mme d toaneaewitlyindfive daysof the Federal agendyeeceiving notice of the
certification 33 U.S.C. 134(B)(2) The EPA believes that, in the context of section 401(a)(2),
five days is a reasonable interpretation of t

needs some amount of time to process receipt of the license application and certification from the
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project proponent or certifyinguthority, review the received materials (which might be
substantial), and then transmit notice to the appropriate EPA office. Allowing for five days is a
prompt yet reasonable period of time to complete this process. Moreover, unlike emergency
response or notifitebns provisions in environmental statutése provisions irCWA 401
governingcertifications do noappear taequire an emergency response that ndightother
context9¢ j usti fy interpreting Ai mmediatedbyo to req
provided in section 121.9(c) of the final rule, the federal agency must provide a separate written
notification of any waiver determination; this notification need not occur prior to transmitting the
certification to EPA under section 121.12(a) of the finde.r

Thisfinalruleaf f i r ms t he EPAG6s interpretation that
the Agency tadeterminan its discretionwhetherthe discharge frora certified projectmay
affectthe water quality in a neighboring jurisdictiddnepublic commenteagreed wittithe
E P Aiaterpretation andiscretionconcerning theeterminatiorwhether a project may affect
downstreanstates under CWA section 401(a)(@ther ommenters stated thaven if the
EPAG6s discretion is supported by the |l anguage
discretion is not consistent with the statute and would not provide accountability to neighboring
States, the project proponent, or the publithout additional clarificationSome commenters
stated that the EPA should provide notice to neighboring jurisdictions in every instance, thereby
allowing neighboring jurisdictions who are best situated to understand their own water quality
concerns tanake a determination as to whether there would be an effegater qualitySome
commenters stated that the rule should set &p#tificfactors that the EPA would consider in
making a deter minati on ghouldde made in cdulatioEviAtA 6 s det e

neighboring jurisdictiongOthercommenters requested that the EPA develop regulations or
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guidance that would explain when the EPA would exercise its authority to notify downstream
jurisdictions.

The EPA appreciates these comments and n@zeg the desire for more prescriptive and
specific provisions concerning thletermination of potential effects orighboring
jurisdictiors. As a general mattethe EPAintends tause its technical experti$e®m
administering the CWA over nearly fifgyears to evaluate whether a certified project may affect
a neighboring jurisdictiorAt this time,the EPA isnot establising specific provisions in the
final rule, butthe EPA may in the future take action to further clarify this provisiorevtiaer
addtional rulemaking or guidance.

The finalrulemo d i f i e s 197 Irertifidat®raéyglations to mirror the CWik
describing the EPAG6s procedur alThastatute gpavidesegar d
that, followingnoticeof asection401 certification, the Administrator shalithin 30 daysotify
a potentially affected downstregdateor authorizedlribpei [ w] henever snaych a di
affect as determined by the Administrator t he qual ity of th38 waters
U.S.C. 1341a)(2) (emphasis added). BecauseBhe A duty to notify is triggerednly when
the EPA has made a determinatiot hat a di schar ge Snamariribeaf f ect 0O
the section 401(a)(2) notification requirement is contingent. It is not a duty that appkies to
EPA with respect to all certificationsgther it appliesvhera exercisingts discretion theEPA
has determirgthat thecertifiedd i schar ge fimay affect o aThisei ghbo
provision is being finalizedith minor modificationgo increase clarity regarditgeE P A6 s
discretionary determinatioifhe Agency hamademinor, nonsubstantive modifications to the
regulatory text at section 122(b) to clarify that the 3@day review period is triggereadterthe

Administrator receives notice from the federal agency.
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The EPAIs alsoclarifying the section401(a)(2) notification process thisfinal rule, as such
procedures were not described in sufficient detail in the 1971 certification reguléfti@ss
described abovehe EPA determines that a neighboring jurisdiction may be affected by a
certifieddischarge from a federally licensed or permitted project, the EPA must notify the
affected jurisdiction, certifying authority, federal agenayd project pponentwithin 30 days
of receiving thenoticethat certification was issued for a proposed projéthe Agency does
notprovide the required notificatiomithin 30 days of receiving notification from a federal
agency, the federalgency may resume processingfinderal license or permithe EPA need
not wait the full 30 days, but may notifiye federal agencat any timeso thatit may continue
processinghe license or permit.

Some public commenters requested changes to the proposed procedures, such as different
timelines for neighboring jurisdictions to make a decision. One commenter regihested
timelinesbeflexible and incorporate the same factthratthe federal agencies would consider
for determining the reasonable period of time. Other commenters stated that neighboring
jurisdictions should be able to request additional information to make a determiffdiai=PA
is finalizing notification proceduresubstantivelyas proposedyecausehey are consistent with
the text of section 401(a)(2).

The final rule also provides a predictable framework for determinations by neighboring
jurisdictions. Thefinalrd r e qu i r e s natificatibntotndighborn j@riédsctionbe in
writing, dated, and state that theighboringurisdiction has 60 days to notify the EPA and the
federal agency, in writing, whether or not the discharge will violate any of ies waality
requirementgas defined asection 121.1{) of the final rule)and whether the jurisdiction will

object to the issuance of the federal license or permit and request a public hearing from the
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federal agencyThe final rule also requirdhat, if the neighboringurisdiction requests a

hearing, the federal agenoystforward the hearing notice to the EPA at least 30 days before

the hearing takes plac€éhe public hearing may be conducteepgrson or remotely through

telephone, online, or other virtual platforms, as deemed appropriate by the Adedeythe

final rule, he EPAmustprovide its recommendations on the federal license or permit at the

heaing. After considering the ERA andtheneighboring ur i s d i c the federédlagencyh p ut |,

is required to condition the license or permit as necessary to assure that the discharge from the

certified project will comply witithe neighboring jurisdictian water quality requirementas

the term is defined in the final rul€onsistent with section 401(a)(2hderthe final rule if

additional conditions cannot assure that the discharge from the certified project will comply with

the neighboring jurisdic i owatérgjuality requirements, the federal agetenynot issue the

license or permitThe final rule further clarifies that the federal agency may not issue the license

or permit pending the conclusion of the determination of effects on a neighboring jurisdiction.
One commenter asserted thia EPA shouladonsider all Tribeasneighboriry jurisdictions

for purposes of section 401(a)(&)yespective of whether they have TA%ie commenter argued

that limiting theapplication of the neighboring jurisdiction provisitinthoseTribes with TAS

would subjecfTribes without TAS to a lesser atdard ofreview and ultimatelyesource

protection.The Agencyhas determined that ontates or authorize@iribesareconsideredo be

Anei ghbor i n andgrthe finad rdieAs explainedsreectionll.F.1 of thisnotice

section 518 of the CWA authorizes the EPA to treat elidiblees with reservaton§ as a St at e
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within the meaning of that provisipbut the CWA does na@tuthorize the EPA to treat dltibes
in that manner33 U.S.C1377(e)®®
JTheEP A6 s Ravieweand Advice
The final ruler e a f f i r msmportangroleEnfViding advice antkchnicalassistance
asrequestedhrough the certification procesgne final rule provision in section 121.16 has been
modified from the proposab betteralign with the text of section 404nd the scope of
certification in this final rule
As described in the proposal, the EPAOG6s 1971
assistance to concerns r eodecondistentguithiihre®2e r qual i
amendmentshte f i nal rule replaces this term with t]
which, as defined in the final rule, includes water quality stand@h#sproposed rule included a
provision specifically authorizing cetifying authority, federal agency, or peajt proponento
request assistance from EPA to evaluate whether a certification condition was intended to
address water quality effects from the discharde Agency is not finalizing that provision
because it@ncluded that the final rule section 121.16 is broad enough to cafitteehnical
advice that may be requested by certifying authorities, federal agencies, and project proponents.
Some commenters expressed concérnmnhteh&tP Abke p
review and advice role goes beyond the authprtyidedin section 401(b)Other commenters

supported the EP®& providing assistance upon requéther commenters asked whetlies

®3 Thisfinal rule does not changkeregulationsunderwhich federallyrecognizedndian Tribes
obtainauthorizatiorto betreatedn thesamemannerasstates40 CFR 131.4(c) expressly states
that where the EPA determines thdirée is eligible for TAS for purposes wfater quality
standardstheTribe is likewise eligible to the same extas aState for purposes of section 401
certifications.The regulationslsoestablish criteria, application requirements, and application
processing procedures foribes to obtain TAS authorization for purposes of CWaer quality
standardsSee40 CFR131.8.
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EPA would be the fdelitigason challengiralk eertificationrif a projggta r t vy
proponent, certifying authorityr federal agency reliedstheEP A6 s t echni cal advi
point during the certification process.

Under the final rulefederal agencies, certifying authorities, gmdject proponents may seek
t he EPAG6s technical e xseceond0li water quality cextificatiop oi nt  du
processThe Agency disagrees with commentetw assertethat thepropaed regulation
exceeedthe authority provided in section 4B@). The Agency is not asserting independent
expanded authoritiy this role, but rather will provide assistance upon reqiiéstlegislative
history for the Act provides further support
SeeH.R.Rep. No. 92011, at124 (192) ThefAdministrator may perform services of a
technical naturesuch as furnishing information or commenting on methods to comply with
limitations, standards, regulations, requirements or criteuiaonly upon request of$tate,
interstate agencyrd- e d e r a | Undeethedinal ridegection 121.16a certifying authority,
federal agency, or pre¢gt proponent may request assistance from the Administrgtoovae
relevant information and assistance regarding thenmegaf, contentof, applicationof, and
methods to comply with water quality requiremeiitsis provisionof the final ruleis not
intended to givehe EPA authority to make certification decisionst@mdependently review
certificationsor certificaton requestdNor does this provision authoritiee EPA to interpret a
State or Tribal water quality standard or designatedrugenanner that imconsistent with the
State or Tribeds interpr et arhis poomisiooig meielnpl e ment a
intended to implement a provision of the statute that has been in effect since 1972. The provision

of technical advice to project proponertsttifying authoritiesor federal agencies is not a final
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agency actionand it does not rendéne EPA a decision maker for purposes of the certification
action or subsequent action of the federal agency.

K. Enforcement

1. Whatis the Agency Finaling?

Under the final rulethefederal agencyssuing the applicable federal license or permit
responsible for enforcing certification conditions that are incorporated into a federal license or
permit.Once the certifying authority acts on a certifioatrequestthe CWAdoes not provide
independent authoritipr certifying authorities to enfordde conditionsthat arencluded in a
certification under federal lawnder the final rule, the EPA iisterpreting the CWA to clarify
thatthis enforcementole is reserved to the federal agency issuing the federal license or permit.

Consistent with section 401, the final rule adspand the postcertificationinspection
functionfrom the 1971 certificadn regulationgo all certifying authoritiesUnder the final rule,
certifying authoritiesare providedhe opportunity to inspect thHacility or activity prior toinitial
operations, in order to determinénetherthedischarge from the certified projewstll violatethe
certification. After an inspection, the certifying authorgyequired to notify the project
proponent and federal agency in writingt ifletermines thahe discharge from the certified
project will violate the certification. The cdyling authorityis also required to specify
recommendationsoncerningneasures that may be necessary to bring the certified project into

compliance with the certification.

2. Summary ofinal Rule Rationale and Public Comment
TheCWA expressly notesthatl | certi fication conditions fs
Feder al |l i cense or p&JMBICt1840 s Thie] E®@KDtso secti on
certificationregulationdidn ot di scuss the federal agencyods r
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certificationconditions after they are incorporated into the permit. Utiaefinal ruleand
consistent with the Acthefederal agencis responsible for enforcingertificationconditions
tha are incorporated into a federal license or permilimited circumstancesheEPA6s 197 1
certification regulations required the Agency to provide notice of a violatiotoaadbw six
months for a project proponent to return to compliance beforeipgriurther enforcemengee
40 CFR 121.25The EPA finds no support for that provisionGRVA section 401landsuch a
provisionis not included inte final rule.
a. Federal Agency Enforcement of Certification Conditions

The CWAdoes not provide an indendent regulatory enforcement role for certifying
authorities. Theole of the certifying authority is to review the proposed projectaedher
grant certification, grartertificationwith conditions, dengertification or waive certification.
Oncethe certifying authority acts on a certification request, section 401 does not provide an
additional or ongoing role for certifying authorities to enforce certification conditions under
federal law Rather,federal agencies typically have enforcement aitthim accordance with the
enabling statutes that provide such agencies with permitting and licensing authority

Many commenteragreed with the propostiat the enforcement of section 401 conditions in
afederal license or permit is the sole responsibility ofdaeral agency that issues the license
or permit. A few commenters asserted that nothing in the CWA pro8tdesswith the
authority to enfore or implement conditions ofsection 40Xkertification. Another commenter
statecthat if certification conditions were enforceabidependent athe federal license or
permit, there would have been no need for Congress to require conditions to bexarhthpa
federal license or permit under section 401(d). Another commenter requested that the final rule

unequivocally provide that section 401 certification conditions may be enforced only after they
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are incorporated into the federal license or permdta@rly in the same manner as the other
conditions of the federal license or permaitd that such conditions magt beindependently
enforced pursuant to the CWAs reflected in the final rule regulatory tettie EPA generally
agrees with these commerge

Othercommenters asserted that the kHeuldallow States and'ribes toindependently
enforcetheir section 401 certification conditions. Some commenters asseatgdoviding
federal agencies with exclusive authority to enforce section 401 catibfh conditionsand
limiting State enforcements contrary to the language of the CW@gislative historyand case
law, citing Deschutes River Alliance v. PGE C249 F.Supp.3d 1182 (D. Or. 2013).D.
Warren 547 U.S. at 386. Another commenter asserted tha&dkacy failed to cite any legal
authority for prohibitingStates from enforcing their own certificatiof@@necommenter asserted
thatsection 401 does not overri@ate enforcement authority undgtete law, in thosétates
that have provided for it. A few commenters referenced the savings clause in section 510 as
explicitly preservingState authorityto enforceState laws and requirements and suggested that
reservation includes enforcementsetction401 certifications

The EPA hasconsidered these comments dwadconclude thatsome of them reflect a
misunderstanding of the proposed rdlee Agency recognizes that so®tates havenacted
State laws authorizing Stagéaforcenent ofcertificatiors or certification conditions in State
court. State enforcement under State authorities may be lawful where State authority is not

preempted by federal la¥ Nothing in this final rule prohibits States from exercisingir

64 Examples of situations whe@tate authority would be preempted by federal law include

FERC6s sole authority to approve the construc
regulate the transportation of natural gas for resale on these interstate pipelines under the Natural
GasAct (5 U.S.C. 71&t seq see also Schneidewind v. ANR Pipeline,@85 U.S. 293 (1988);

Dominion Transmission, Inc. v. Summers 723 F. 3d 238 (D.C. Cir. 201
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enforcemenauthorty underenactedstate lavg; however, the legality of such enforcement
actions may be subject to review by a court of competent jurisdidtione r e f or e, t oday 6
does not implicate, let alone violate, the reservation of state authority containetioin $&@of
the Act.

Ratherthe EPA concludeshatsection401 ofthe CWA does notauthorizeStatesand Tribes
to independentlenforcesection401 certificationconditionsunder federal lawThe CWA
expressly authorizes the certifying authotdyeview the proposed project ataceither grant
certification, grantertificationwith conditions, dengertification or waive certification. Once
the certifying authority acts on a certificati@guestthe CWAdoes notuthorizecertifying
authorities to enforce certification conditions under federal law; rather, a federal agency may
enforce itdicenseor permit, including section 401 certification conditiodhe EPA has
reviewed and considerdelislative history from the 1972 amendments and concludes that, on
this point the legislative history is either silent or lackgefinitive statement @ongressional
intent®® The Agency agrees with the commenter who notedftbattification conditons were

enforceablendependenof the federal license or permit, there would have been no need for

authority to license nonfederal hydropower projects under the Federat Rot(16 U.S.C.

797(e),817(1)s ee al so California v. Fd9% &.6.&90 (1E99)e r gy R
First lowa HydreElectric Cooperative v. FP(328 U.S. 152 (1946)).

% Most of the legislative history simply repeats the language from sed@ibthdt certification
conditions dAwill become a conHR Repdln.9Bld,atany Fe
124 (1972pr t hat the certification becomes an Adenf
per nS. Rep. No. 92414, at 69 (197)) However, the Senatebs cons
Conference report states that Alf a State est
schedules pursuant to Section 303, they should be set forth in a certification under Section 401.

Of course, any morstringent requirements imposed by a State pursuant to this section shall be
enforced by thédministrator 8en. Consideration of Conf. Rep. No-B236 (Exhibit 1), at

171 (1972)emphasis addeds discussed isectiors I11.H, lIl.I, and II1.J of this notice, he text

of section 401 provides specific roles for EPA as a certifying authority, protecting waters in
neighboring jurisdictionsand providing technical assistance, but section 401 does not provide an
enforcement role for EPA when it is rtbe federal licensing or permitting agency.
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Congress to require conditionshe included irthe federal license or permit under section
401(d).

A few commenters asserted that with8tdte enforcement, project proponents will be less
likely to comply with theState conditions, to the detriment of the environm8nine
commenters asserted that the certifying authority, not the federal agencyhasftére technical
knowledge, organizational structure, and staffing capacity to conduct inspectidossafulce
section 401 certification condition®@necommenter noted that the proposal creates regulatory
uncertainty ifStates cannot enforce certiitons and conditions. Other commenters suggested
that enforcement of section 401 certifications should be done jointly by federal agencies and
certifying authoritiesOnecommenter assertedat the proposed rule should be revised to allow
federal agenceandStates to determine their appropriate roles in enforcing water quality
certifications. Anothercommenter asserted that federal agencies are not precluded from
consulting with certifying authorities if additional substantive expertise is neledeagued
that it was important fgoroject proponent® knowto whom they are accountable atwl
eliminate the potential for any conflicting obligations.

The Agency disagrees with commenéengggestiorthat water quality will beompromised
if States cannot independently enforce certificatiamder federal lawThe federal licensingr
permitting agency remains responsible for exercising its enforcexatimrityfor all provisions
of the federallyissued license or permit, including any conditions incorporated from a
certification.The Agencyalso disagrees with commenters whquestedhatthe EPA
includeauthority in the final rule foBtates andribes to independently enforce or to jointly
enforce certification condition§he EPA cannotcreate via rulemakinfgderal or state

enforcement authority that is nexpressly authorizeid the statuteHowever the EPA always
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encourages coordination aodoperation between certifying authorities and federal agencies,
particularly if such coordination can result in greater accountahititicompliance with
certification conditionsThis final ruleis intended tgromote efficient permitting processes and
regulatory certainty by clarifying thaection 401 does not provide an additional or ongoing role
for certifying authorities to enforce certification conditions under federalTasg.final rule
provides clarification on whboldsprojectproponentsaccountableinder federal lavand
eliminates any confusion about which entity is responsible for enforcing spmififccation
conditions in the federdicenseor permit This final rule also eliminatebe possibility of
inconsistent intengtation and enforcement of thertificationconditionsin the federalicense

or permit increasing the likelihood thatoject proponents wilhe able tacomply with the
certification conditionsAdditionally, as discussed above, the final rule doeprexiudeStates
from pursuing enforcement actions where authorized udtdéz law and not preempted by other
federal statutory provisions. ImportantlizgetAgency agrees that federal agencies are not
precluded from consulting with certifying authoritmsthe EPAwvhen exercising their
enforcement authority under CWA section 401.

The Agency received feedback during stakeholder outreach, begingpesalnd post
proposal, expressing concern that federal agencies may not consistently or sufficiently enfo
certification conditions incorporated into their federal licenses or permits. The Agency has also
received feedback from other federal agencies noting the potential challenge with enforcing
certaincertificationconditions, particularly those thate ill-defined, that lack clarity, or that are
beyond the scope of certification @stlinedin sectionlll. E of this notice The Agency
anticipates the clarity provided in this final rule with respect to the scope of a certification, the

scope of the catitions of a certificationgeesectionlll.E.2.c of this noticg, and the
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requirements for a certification with conditiorseésectionlll.G.2.b of this noticg will provide
federal agencies with sufficient information to enable them to effectively@néertification
conditions.

Enforcement plays an essential role in maintaining robust compliancth&i@WA and a
critical part of any strong enforcement program is the appropriate use of enforcement discretion.
Seee.g.,Heckler v. Chaneyd70U.S. 821, 831 (1985Enforcement programs exercise
discretion and make careful and informed choices about where to conduct investigations,
identifying the most serious violations and reserving limited enforcement resources for the cases
that can make theost differenceSeeSierra Club v. Whitmar268 F.3d 89890203 (9th Cir.
2001). It isimportantfor enforcement programs to retain their enforcement discretion because
federal agencies are in the best position to (1) determine wlzetiagticularaction is likely to
succeed, (2) assess whether the action fits agency policies, and (3) determinetiviretlaee
enoughagencyresources to undertalad effectively prosecutbe action taking account of all
other agency constraints and prioriti8ge Hekler, 470 U.S. at 831.

A coupleof commentes asserted that section 401 is not included in the CWA enforcement
provision CWA section 309and that th&CWA citizen suit provisionCWA section 505¢oes
not authorize a citizen suit to enforce certification conditi@ree commenter noted that
althoughDombeclkheld that a citizen suit could be used to challenge the issuance of a permit
without a certification, the court did not make reference tettiercement of certification
conditions A few othercommenters asserted that enéanent of section 401 certification
conditions is authorized under the CWA citizen suit provisiiting CWA section 5050regon
Nat ur al Deser t,178 5.3d@92 (9%h.Cir. DO®FyalndDeskhutes River Alliance

v. PGE C0.249 F.Supp.3d 1182 (D. Or. 2017).
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The EPA considered these public commemntd the varying interpretations described above
and is declining tadopt a particular interpretation in this final rule. The EPA did not propose an
interpretation of the CWA section 505 citizen suit provisaoddid not solicit comment on its
applicabilty to section 40ertifications or certification conditionand EPAs therefore

decliningto finalize an interpretation of these provisions in this final rule.

Section 401(a)(4) anthte  E BRYXDcertificatiorregulations a#l0 CFR part 121.26
through121.28describe circumstanc@swhichthe certifying authority may inspect a facility
that has received certification prior to operatfandmay notify the federal agencso that the
agency mayleterminewvhetherthe facility will violate applicablewater quality requirements. 33
U.S.C. 1341(a)(4). Thagencyis updaing these regulations to reflect the scope of certification
review under the modern CW&eesection12111 of the final rule angection Il1E of this
notice The Agency has madrinor, non-substantivenodificatiors to section 121.1(a) from
proposal to match the language of section 1®b) andsection 401(a)(4)Additionally,
consistent with section 401, the Ei¥fexpandhg this inspection function to all certifying
authorities andk clarifying the process by which certifying authorities should notify the federal
agency and project proponent of any concarisng from inspections

Consistent with section 40this final ruleprovides certifying authorgsthe opportunity to
inspect thdacility or activity prior toinitial operationin order to determinehetherthe

discharge from the certified project wiilolatethe certificationThe EPA notes that section

401(a)(4) authorizes certifying authoritiestac evi ew t he manner in which
shall be operated. : . 0 for purposes of assu
violated. 33 U.S.C. 1341(a)(4). The final rul

% The Agency notes that operation may include implementation of a certified project.
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these arevell understood tersthat provide additional claritin the final rule The Agency does
not expecthese termso change the meaning of section 401(a)(4), as implemémtmayh

section 121.11 of the final rul@fter an inspection, the certifying authgris required to notify

the project proponent anldefederal agencyesponsible for issuing the federal license or permit
in writing if the discharge from the certified project will violate the certification. The certifying
authorityis also required toecify recommendatiorsoncerningneasures that may be
necessary to bring the certified project into compliance with the certification.

Somecommenterssserted hat a certi fying authorityds cor
enforcement role shoulibt be limitedto one preoperatioml inspection and asserted thia¢
certifying authority must be allowed to inspect the project both before and dypengtionin
order to ensure the project is compliant with aestificationconditions.Onecommenter
explained that the certifying authorityould not always be able to determine compliance with all
conditions of the certification prior to operatiom@&hercommenter asserted thatvould be
unacceptable for th&tate (rather than the projgmtoponent) to identify the measures necessary
to correct identified violationsf certificationconditions Another commenter stated that it is
unclear whethegtates have jurisdiction over pagtense maintenance and repair projects that
have an impaabn water quality.

The EPA disagrees with commenterio suggestedhatthe final rule should expand the
inspection and enforcement authority provided in section 401. As finalized, this rule is consistent
with the breadth of inspection and enforcement authority provided in sectiom8rovision
in the final rule is inteded to allow the certifying authority the opportunity to inspecfabdity
or activityto determinavhetherthedischargewill violatethe certification issued his final rule

clarifies that after commencement of operations, enforcement of certificatralitions
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incorporated into the federal license or pelmiteservd to the federal agendhat issuedhe
federal license or permiinder federal lawAccordingly, after commencement of operations, all
inspectionsaand enforcemeill be conducted byhe federal agencies. As discussed above,
federal agencies are not precluded from consulting with certifying authanitiesEPA when
exercising their enforcement authority under section 401
b. Reasonable Assurance vs. Will Comply

The proposed ruleeplaedthe language from the existing regulations requiring a
ifreasonabl e assurance that the proposed actiyv
gual ity standaruisroi nwg tft H atn gas adgies aheagr ge fr om ¢
permitted activity will c¢oifmAgencyweceived wat er gqua
comments expressirgpncers abou this proposed changAccording to these commenters, the
Awi |l | ¢ ompl ydaesdlta Statdsactuding cedification conditions that are difficult
or impossible to comply with, resulting in greater ytmmpliance by project proponents. A few
commenters expressed concern that fAwatdsl compl
than Areasonable assurance, 0 such that they w
adaptive management provisions. These comment
standard currently allows for adaptive future decigimaking aspite present uncertainties.
Other commenters stated that, in some cases, certifying authorities may be unable to
demonstrate that a proposed project will be in compliance with water quality requirements at all
times in the future, potentially resulting more denials. Another commenter stated that the
| anguage in the final rule should include a i
woul d meet water quality requirements, rather

Several commenterted thatsectie4 0 1 (a) ( 3) and (a)(4) retained
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language and asserted that Congress inadvertently changed the language in (a)(1) and (d).
Another commenter argued that the ambiguity throughout 401(a) and (d) suggests that the
competing provisions cannot be harmonized based on a plain language reading of the statute
alone

The Agency disagreesith the suggestion hat t he fAreasonabl e assur e
be retained inthe finalruld.h e fAr easonabl e nastshuerl&8#fcAedos | anguag
certificationregulationsvasan artifact from the pr&972 version ogection 21(h)which
provided that the certifying author.i.thagt woul d
such activity will be conducted in a manner @hwill not violate applicable water quality
st an dRub. d.No. 81224, § 21(b)(1), 84 Stat. 91 (197The Agency acknowledges that
the inclusion of the phrase Areasonabl e assur
ambiguity.The legisléive history does not explain wi§ongress retained the termsectiors
401(a)(3) and (a)(4)ut not insectiors 401(a)and(d).

Under basic canons of statutory construction, the EPA begins with the presumption that
Congress chose its words intentionaBge, e.g Stone v. INS514 U.S. 386, 397 (1995)When
Congress acts to amend a statute, we presume it intends its amendmaestreal and
substantial effead). The Agency presumes that Congress cho
in sections 401(a) (1) and (d), while retainin
(2)(4). As such, thecopeunder thisfinalrule nd t he Awi | | areconsigienty 6 | an gu
with the 1972 CWA amendments to section 401(a)(1) and (d), which reguiifging
authorities to conclude that a disc@arge fAwil
defined in sectiod21.1(n)of thisfinal rule).

The Agency disagrees withe suggestion hat wusing Awill complyo wi
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