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Model Language for Incorporating Electronic Reporting and Data Sharing Requirements into an Authorized NPDES Program Memoranda of Agreement with EPA
1. INTRODUCTION

The U.S. Environmental Protection Agency (EPA) promulgated the NPDES Electronic Reporting Rule (“final rule”) in 2015 to modernize Clean Water Act reporting for municipalities, industries, and other facilities by converting to an electronic data reporting system. This final rule requires regulated entities and state and federal regulators to use existing, available information technology to electronically report data required by the National Pollutant Discharge Elimination System (NPDES) permit program instead of filing written paper reports.
This action saves time and resources for permittees, states, tribes, territories, and the U.S. Government while increasing data accuracy, improving compliance, and supporting EPA’s goal of providing better protection of the nation’s waters. This regulation provides greater clarity on who is and who is not in compliance and enhances transparency by providing a timelier, complete, more accurate, and nationally-consistent set of data about the NPDES program.
This document provides draft language that can be used to incorporate electronic reporting and data sharing requirements into the NPDES Memoranda of Agreement (MOA) between EPA and State NPDES programs.

2. MEMORANDA OF AGREEMENT (MOA) REQUIREMENTS REVISED AS PART OF THE NPDES ELECTRONIC REPORTING RULE 
The transition from paper-based to electronic reporting requires close coordination and cooperation between EPA and authorized NPDES programs. Accordingly, the final rule added new language to EPA’s Memoranda of Agreement regulations (40 CFR 123.24) to ensure that authorized NPDES programs are fully and correctly implementing NPDES electronic reporting and data sharing requirements. 
The MOA requirements in 40 CFR 123.24(b) were revised as follows (underlined text below was added by the final rule): 

(3) Provisions specifying the frequency and content of reports, documents and other information which the State is required to submit to EPA. The State shall allow EPA to routinely review State records, reports, and files relevant to the administration and enforcement of the approved program. State reports may be combined with grant reports where appropriate. These procedures must also implement the requirements of 40 CFR 123.41(a) and 123.43 and 40 CFR part 127 (including the required data elements in appendix A to part 127).

The reference to 40 CFR 123.41(a) simply reinforces EPA’s data sharing regulations. In short, “Any information obtained or used in the administration of a State program shall be available to EPA upon request without restriction.” This language pre-dates the final rule and should already be included in each existing MOA. The reference to 40 CFR 127 is to ensure that the MOA requires authorized NPDES programs to follow the final rule (which includes sharing all of the data elements listed in Appendix A). 
3. MODEL MOA LANGUAGE 

The incorporation of these two references into MOAs requires coordination between EPA and the authorized NPDES programs. To minimize this effort, EPA and the authorized NPDES programs can create an addendum to existing MOAs. Attached is model language for such an addendum. 
The final rule did not specify a deadline for when the MOAs need to incorporate these NPDES electronic reporting and data sharing requirements. A recommended target date to incorporate these NPDES electronic reporting and data sharing requirements into MOAs is by the Phase 2 compliance deadline (21 December 2025). We recognize that there may be efficiencies in incorporating these changes at the same time other changes are incorporated into MOAs as determined by discussions with your states, either before or after this target date. 
Suggested Text for Addendum to Existing MOAs

The transition from paper-based to electronic reporting requires close coordination and cooperation between EPA and authorized NPDES programs. Accordingly, the final NPDES Electronic Reporting Rule added new language to EPA’s Memoranda of Agreement regulations (40 CFR 123.24) to ensure that authorized NPDES programs are fully and correctly implementing NPDES electronic reporting and data sharing requirements (see 22 October 2015; 80 FR 64064).
The Memorandum of Agreement between the United States Environmental Protection Agency, Region XXX (hereinafter EPA) and the STATE [XXX – insert authorized NPDES program agency] is hereby amended to include STATE responsibilities for implementation of the NPDES Electronic Reporting Rule (40 CFR part 127) as follows.
Electronic Reporting and Data Sharing Requirements
1. Any information obtained or used in the administration of a STATE program shall be available to EPA upon request without restriction. This includes the timely data transfers in compliance with all requirements of 40 CFR parts 3 and 127 (including all the data elements in appendix A to part 127). If the information has been submitted to STATE under a claim of confidentiality, the STATE must submit that claim to EPA when providing information under this section. Any information obtained from STATE and subject to a claim of confidentiality will be treated in compliance with the regulations in 40 CFR part 2. If EPA obtains information from STATE which is not claimed to be confidential, EPA may make that information available to the public without further notice.

2. STATE has the responsibility for the information that they electronically transfer to EPA. Therefore, STATE will use reasonable quality assurance and quality control procedures to ensure the quality of the NPDES information (see 40 CFR 127.22). These electronic data transfers to EPA will be timely, accurate, complete, and consistent (see 40 CFR 127.23) and compliant with EPA’s Cross-Media Electronic Reporting Rule (40 CFR 3).

3. The STATE will electronically transfer the minimum set of NPDES data to EPA (see appendix A to part 127) on a timely schedule (i.e., within 40 days of the completed activity or within 40 days of the receipt of a report from an NPDES permittee, facility, or entity). For example, the data regarding a STATE inspection of an NPDES-regulated entity that is finalized by the state on October 5th will be electronically transferred to EPA no later than November 14th of that same year (e.g., 40 days after October 5th). See 40 CFR 127.26(d). The minimum set of NPDES data includes:
a. The “Core NPDES Permitting, Compliance, And Enforcement Data [40 CFR parts 122, 123, 403, 503]” as identified as NPDES Data Group 1 in Tables 1 and 2 in appendix A to part 127.
b. NPDES information (NPDES Data Groups 2 through 10 in Tables 1 and 2 in appendix A to part 127) from NPDES permittees, facilities, and entities subject to part 127 [see 40 CFR 127.1(a)] where STATE is the initial recipient [as identified in 40 CFR 127.27, and as defined in 40 CFR 127.2(b)]. This includes NPDES information from NPDES permittees, facilities, and entities that received a waiver from electronic reporting (see 40 CFR 127.15).

Data elements that are required to be submitted electronically to EPA by STATE are identified in appendix A to 40 CFR 127. 

The STATE must electronically transfer all NPDES data that supports electronic reporting (e.g., permitting, compliance monitoring, compliance determinations, and enforcement activities) to EPA's national NPDES data system three months prior to the electronic reporting start dates in Table 1 in §127.16(a) and maintain updates thereafter. These electronic data transfers must be timely, accurate, complete, and consistent (see §127.23). See 40 CFR 127.26(c).
4. EPA regulations detail the procedure for determining the initial recipient of NPDES program data (see 40 CFR 127.27). STATE will follow this procedure. An authorized NPDES program can elect to be the initial recipient for one or more NPDES Data Groups. If STATE fails to maintain all the requirements in part 3 and 127 or does not consistently maintain timely data transfers, EPA will become the initial recipient of electronic NPDES information from NPDES-regulated entities [See 40 CFR 127.27(d)]. After coordination with the STATE, EPA will update the initial recipient list and will publish the revised initial recipient listing on its Web site and in the Federal Register.
5. STATE will update their electronic data system to electronically collect the minimum set of NPDES data and facilitate compliance with 40 CFR 127 (including 40 CFR 127.22 and 127.23) and 40 CFR part 3. The STATE’s electronic data system will facilitate electronic reporting from NPDES permittees, facilities, and entities subject to NPDES electronic reporting requirements [see 40 CFR 127.1(a)] in compliance with the start dates in Table 1 in 40 CFR 127.16(a). STATE may elect to use EPA’s national NPDES data system (and related Internet services and applications) for their electronic data system. See 40 CFR 127.26(b).
Process for Approving and Issuing Electronic Reporting Waivers

6. Under 40 CFR 127.15, an NPDES permittee, facility, or entity subject to NPDES electronic reporting may seek a temporary or permanent waiver from electronic reporting. Permanent waivers are only available to facilities and entities owned or operated by members of religious communities that choose not to use certain modern technologies (e.g., computers, electricity). STATE will review the temporary or permanent waiver requests that they receive and either approve or reject these requests within 120 days. STATE will provide the permittee, facility, or entity with notice of the approval or rejection of their temporary or permanent waiver request from electronic reporting. STATE will electronically transfer to EPA the minimum set of NPDES data (as specified in appendix A to 40 CFR 127) that they receive from permittees, facilities, or entities with a waiver from electronic reporting in accordance with 40 CFR 127 (including 40 CFR 127.22 and 127.23) and 40 CFR part 3. STATE will submit an updated waiver approval process to EPA every five years. EPA will inform the STATE if the waiver approval process is adequate. See 40 CFR 127.26(i).
7. Episodic waivers from electronic reporting may be granted by the STATE or the initial recipient to NPDES permittees, facilities, and entities [see §127.15(d)]. The STATE or initial recipient granting an episodic waiver must provide notice, individually or through means of mass communication, regarding when such an episodic waiver is available, the facilities and entities that may use the episodic waiver, the likely duration of the episodic waiver, and any other directions regarding how facilities and entities should provide the minimum set of NPDES data (as well as other required information in compliance with statutes, regulations, the NPDES permit, another control mechanism, or an enforcement order) to the STATE or the initial recipient. No waiver request from the NPDES permittee, facility or entity is required to obtain an episodic waiver from electronic reporting. The STATE or initial recipient granting the episodic waiver will determine whether to allow facilities and entities to delay their electronic submissions for a short time (i.e., no more than 40 days) or to send hardcopy (paper) submissions.

NPDES Program and Permitting Requirements for Electronic Reporting
8. STATE will update their NPDES programs to implement 40 CFR part 127. See 40 CFR 123.62(e) and 127.26(e).

9. All NPDES permits issued by STATE will contain conditions requiring compliance with the electronic reporting requirements in 40 CFR part 3, 40 CFR 122.22, and part 127. See 40 CFR 127.26(f).
This Amendment to the Memorandum of Agreement will be effective with the following signatures:
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