"Procedures for Agenéy Responses to Clean Water Act Citizen
Suit Activity," dated June 15, 1589.
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Purpose

The purpose of this memo is to SeT out the ceneral procedy
to be followed by the Environmental Protection Agency, 1a con-
Junction with the Department of Justice, in responding to and
monitoring citizen enforcement Sults brougnt under Sez-ion 505

of tne Clean Water Act, 33 USC 1365.

This memo supersedes prior guidance, issueqd Dy tnis office
on October 4, 1985, concerning EPA tracking of citizen suits.
That guidance is now obsolete in ligne of recen: anandments o
Section 505 reguiring cizizen sui- parties to seni coclies o
SPA and DOJ of complaints and Droposed settlemenss, and in
light of EPA's new ability to bring admin;scrécive venal:zy
actions and pre-empt opotential citizen Sults for civil penaltie
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The guidance defines roles for various EPA and DOJ offices in
addressing matters relating to CWA citizen enforcement suits;
however, this guidance in no way affects the fact that the
Regions remain responsible for deciding whether a federal
enforcement action is warranted to address the violations at
issue.

Background

Clean wWater Act Section 505(a)(l) authorizes any person
with standing to sue any person who is alleged to be in violation
of certain Clean Water Act reguirements, set out in CWA S§S50S5(f).
In such lawsuits, the district courts have jurisdiction to
enforce the Act and to apply appropriate civil penalties under
CWA §309(d). Prior to filing enforcement suits under CWA
§505(b) (1), however, citizens must give "60-day notice" of the
violations to the Administrator, the State, and the alleged
violator. These violation notices must be given in the
manner prescribed by the Agency's regulations, found at 40 CFR
135, which reguire that copies of the notices (sent via certified
mail to the alleged violator) be mailed or delivered to the
Acministrator, the Regional Administrator, the State, and the
registered agent of corporate violators. 2art 135 provides
that the date of service of the notice 1s -1e date of postmark.

Through Section 505, Congress has fa_ .oned a distinc:
tole for private enforcement under the Clean Water Act. The
ourposes of the citizen suit provision are zo spur and supplement
government enforcement. The reguired 60-day violation notices
are desizgned to provide the Administrator (or tne State) the
opportunity to undertake governmental enforcement action where
warranted, given Adgency priorities and finice resource levels.
Wwrere the government does not pursue such ace the citizen
enforcer with standing may act as a "private iosrney general"”
and bring the lawsuit independently, fcr c.vil penal:ies and
tnjunczive relief.
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Historically, in the majority of cases the regions
nave not initiated federal referrals as a result of citizen
notices, and thus the citizens are allowed =0 serve the role of
"supplemental"™ enforcers. This 1s reasonaole i ta2rms of
best use of the Agency's finite resources, and the consistent
serting of federal enforcement priorities, ~nilcn snould not
necessérily pe criven by citizen enforcemen:z crior.iz.es.

Txperience suggests that grivate enfiorcement .s useful in
nelping to achieve Clean wWater Act coals and zc cremeote Clean
water Act compliance. However, 1t 1S lmporzant I2r tne Acency
12 Tonizor ciszizen lawsuits O tne eXIent COSsLI. 2 TQ ensure
croper construct.on of regulatory rezZalrem=ni3 2nc 2vOLZ DICCLE-
Tat.z -udicial cragedents. It s 2ls8T 2 <ot iz it ots
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federal government to Support the citizens where feasibple,
as by filing amicus briefs in appellate courts, in order to
advance our federal enforcement interests, Examples of amjcus
curiae briefs which have been filed on behalf of citizens so tar
include those in Sierra Club v. Union 0il Co. (9th Cir.), Sierra
Club v. Shell 0il Co., (5th Cir.), and Chesapeake 3ay Foundation

V. Gwaltney of sSmithfield, Ltd. (4th Cir. and s. Ct.).

such

Recent CWA Amendments Affecting Citizen Suits

The Water Quality Act (WQA) of 1987 amended the Clean
Water Act, effective February 4, 1987, in two ways respecting
citizen suit authorities and responsioilities. Generally, the
amended CWA requires that the Administrator and the Attorney
General receive copies of complaints and proposed consent
decrees in citizen enforcement Suits. 1In addition, citizen
suits for civil penalties may now be precluded, in some cases,
by administrative Penalty actions.

WQA §504 provides as follows:

Section 505(c) is amended by adding at the
end thereof the following new paragraoh:

"(3) PROTEZCTION OF INTERESTS OF UNITED
STATES. - Whenever any action iz orought
under this section in a court o° the United
States, the plaintiff shall ser . a copy of
the complaint on thne Attorney G: :eral and
the Administrator. No consent Judgment
shall be entered in an action in which the
United States is not a party orior to 45 days
following the receipt of a copy of the pro-
posed consent judgment by the Attorney General
and the Administrator."

OECM-wWater Division and the Office of Water are presently
working on proposed regulations to Jovern service of the com-
plaints and consent decrees, which will be pudlished in the
Federal Register shortly.

WQA Section 314 amends CWA §309 (Joverning federal
enforcement actions) to add neaw subsection (3), authorizing
federal administrative penalty actions. New CWA §309(g)(6)(a)
and (B) provide that citizens may not oring civil penalty
actions under Section 505 for the same violations for which (1)
the Secretary (Army Corps of Engineers) or the Administrator
nhas commenced and is diligently Prosecuting an administrative
action under Section 309(3); (2) the State has commenced and is
diligently prosecuting an iction under a comparaple state lgw;
or (3) the Secretary, Administrator or State has issued a f£inal
order and the violator has paid a penalty under §309(35) or




comparable state law; unless (a) the citizen's complaint was
filed prior to the commencement of the administrative action,
or (b) the citizen's 60-day notice was given' (in accordance
with 40 CPR 135) prior to commencement of the administrative
action, and the complaint was filed before the 120th day after
the  date on which the notice was given.

Thus, under these new amendments, it will be necessary for
the Agency to keep track of when citizen notices are served
(i.e., postmarked), when complaints are filed, and when proposed
consent decrees are received. Moreover, cPA and DOJ need to
clarify procedures for deciding how, if at all, to review and
respond to citizen enforcement activity. The following sets out
the Agency's procedures, in conjunction with DOJ, to implement
these responsibilities. '

Procedures

(l) Violation Notices

When EPA Headguarters receives a copy of a citizen
violation notice, tne notic2 is routed to the Associate General
Counsel for Water. That office logs in t==2 notice, files the
original, and forwards covries of the notic:s to the Associate
Enforcement Counsel for Water (QOECM-Water ~i1vision), and the
Director of the Office of Water tnforceme- and Permits, or the
Director of the QOffice of Wetlands Protec: on, as appropriate.
Uncder 40 CFR 135, each Reqgional Administrazor must also receive
a copy of the notice directly from the citizen; some regions
have internal tracking systems, usually handled by the Water
Management Divisions. In addition, the Qffice of Wetlancs
Protection will forward Clean Water Act §404 notices to tneir
courterparts at the Army Corps of Encineers.

Since late 1983, OECM-Water has kept a recion-by-region,
chronolocical log of these citizen notices, racording the name of
one notifier and the potential defendant, tne location of the
facility, and the date on the notice letter. (Recently, OGC

nas begun recording the "date of postmark,"” ~nich is tne official
date of service uncer the regulations.)
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In the regions, the general practice nas oeen for wWater
Division personnel or wetlands program personnel to investigate
rne compliance record of the noticed facilizy, and to contacc
~he state (if the state runs an approved NFPDES am) to
tnguire what, 1f any, enforcement action tne 3

-ake. The program cffice tnen makes a4 cdeterminact. on, w.zn the
~¢fice of Recional Couns2l, as =0 wnether 0 iniziate a federal
enforcement action to address tne alleced violations Tnis

memorandum is not inzended to cnansge o rocedires tne r237lcns
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(2) Complaints

As in the case of violationh notices, at Headquarters the
Complaints are routed through the Office of General Counsel, to
OECM-Water Division and the appropriate program offjce. The
Office of Wetlands Protection will forward Clean water Act §404
complaints to their counterparts. at the Army Corps of Engineers.
OECM-Water and the Office of Water dreé currently working together

of complaints on EPA and DOJ. we éxpect these regulatory
Provisions to reguire citizen plaintiffs to send copies of
complaints to the Regional Administrator in addition to the
Administrator and the Attorney General. 1In the interim, 0OGC is
sending copies to the Regional Counsels. OECM~Water Division
keeps a log of the citizen complaints. Attached for your
information is a copy of the log «~hich reflects citizen complaint
activity through the end of fiscal year 1987.

The regions will retain the authority to recommend whether
to initiate a federal enforcement action against the citizen
suit defendant (e.g., by intervention in the citizen suit, by
filing a separate suit, or by commencing an administrative
action) in order to address the defendant's violations. The
regions will also normally have the lead o- monitoring active
citizen suits from notice and filing to co-~clusion, within their
discretion and as resources permit. dowe 2r, Headquarters
will get involved in the citizen enforceme T action where
national legal or policy issues arise whicn merit federal
attention (other than intervention as a barty to address the
underlying violations), and each Reglon 1s requested to notify
OECM-wWater Division whenever such an issue comes to the Region's
attention.

For example, Headquarters generally will take thne Agency
lead, working with the Policy, Legislation and Soecial Litigation
(PLSL) Sectiodon of the Department of Justice, where issues of
national law or policy arise which call for varticipation as
amicus curiae in the dist-ict or appellate courts. 1In such
situations, OECM-wWwater wi.l be responsible for coordinating
with PLSL, OGCwater, the appropriate Office of Regional Counsel,
and the Office of Water to decide collectively (1) whether govern-
ment action on a specific issue arising in a citizen suit is
warranted, (2) what the government's action snould be, and (3)
what roles the participating offices will play in pursuing any
appropriate action. This type of participation might occur
most often in the context of appeals from judgments in citizen
suits. However, the Agency will employ the same procedures in
deciding whether and how to pursue Federal participation on :the
District Court level. =Zxamples of issues which tne United
States has addressed to date in this context include tne Scooe
of the upset defense, whether the U.3. can be bound by settlements
of suits between private parties, and whether citizens may
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(3) Cconsent Decrees

The proposed consent decrees, like the violation notices
and the Complaints, are routed through the Office of General
Counsel to OECM-Water Division and the appropriate program
office. The Office of Wetlands Protection will forward Clean
water Act §404 proposed consent decrees to their counterparts
at the Army Corps of Engineers. Until 40 CFR 135 is amended to
require that copies be sent to the Regions also, OGC will send
copies to the Regional Counsels. OECM-Water Division keeps a
log of these proposed consent decrees. Attached for your
information is a copy of the log which reflects consent decree
activity through the end of fiscal year 1987.

Once a copy of a proposed consent decree is received, the
United States has 45 days within which to review the proposed
consent decree and submit comments, if any. OECM-Water will
solicit comments from the appropriate Office of Regional Counsel,
to formulate the Agency's position on any issues which may
arise in the citizen consent decree. Unless different arrange-
ments are made (e.g., if Federal intervention is contemplated
to obtain further relief), OECM~-Water will take the lead for the
Agency in coordinating with DOJ to formulate proper action by
the United States in response to a propos=d consent decree,
such as a comment letter to tne court, wn-:never necessary or
advisable. :

A region will have the opportunity, = its discretion and
as resources allow, to offer timely case-specific comments on
the adequacy of relief in a proposed citizen suit settlement.
OECM-Water will consider comments, if any, from the Region
received within 35 days after the date the settlement is locced
in by the Administrator's office. 1In any event, the United
States is not obliged to offer any comments to the court. Our
position has consistently been that tne federal government is
not bound by the terms of citizen settlements or judgments, as
the U.S. has interests distinct from any private litigants, and
cannot be deprived of the opportunity to bring a subseguent
action for more complete relief, should circumstances warran:.

PLSL/DOJ will provide copies to OECM-Water and the
appropriate Regional Counsel of any correspondence submitted :9
the court or parties in CWA citizen suits and will work with
designated EPA representatives in conducting aay follow=-up
activity which results.
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