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Seadguarters and Regional ICRA InSsrcemens, Pragram,
OGS and CRC Personsel

Thers agrears £t te scme c:n.us-cn, tos<a at Readcuartex
and {4 the Regions, over EZPA's role in che ac-u- icion of in
staczus by hazar‘eua waste lanagement facili es. This confu
has resulzed in communications ta the publ;c witich are at 244s
with positicns ZPA has taken in li*zgaz-cn and which could con-
ceivanly rrejudice future enforcement effar=s. The purzose of
S2is nemgrandunm is not 50 establish anv new 2elicy in zhis avrea,
Sus rastter o clarily the law governing IPA's rola in the
acguisisizn of interiz sctatus so that we do not sverstasp or
underaine that role in our dealings with == Fubliec.

s
terlx
=s5.on

As hacxksround, it stould be noted that we have alrsady sen:s
Sncusands of postsards to facilities notifving shem that we have
rece ived their Sec lan 3Q1la nct;f;:a:.on forms and Par:t A Tearmic
agplicazicns and fureher netifying th that, on =he hasis of
“1is infsrmation, they ArTear %o ini.ially gualily for in:e:im
Status. 1In a shors while, we plan to supglement theses gostzards
dl_u a letter seztinc forsh the condi=icns Sor ocera.zng durznq

serizs status, based yson a :cre comrraiensive review of the
c=n~=n-3 c‘ she facilities' Pars A applicatisns. Veowmwisaszandiag

- e
-

b“ese svetemasi tTemsts 2 aggr.se facilicies of their eligiz:ilizy
=3 :::ﬂ-za S5tatus, we oave gotian and will czntisue o cecs
'ﬁd Tencant inguiries Svem c¢wners and cgerz::rs citizens, ec=z.
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85{1nF 95 wn2inar garticular fagilisias nave imzapinm £sa2zus,
SR.3 TeMC TTLmATLLY concerns Lisalf wish suy resmensa oo sues
~adezaniany inguirizs., ’
A. IFA's Pzcle In The Acguisziticn of lazerim Stasus

“When (ongress srecililad in Sectisn I0CS ©2 2CRA s<has= 2l
nazarisus waste nanagenment Izcllisies must ebtais a germis, it
Tecagnized that IFA would nost Te able t2 issus permits o all
Razardous waste manacernent facilizies hefzre thne Scasiszle C
FTSgTaa Secame ellsctive, Acsoriingly, CangTess cravided in
Seczicn 3003(e) that a facilisy meeZing carszain candisicns wouls
De trsaced as having Seen issued a zermi: uncil final adnminisvea-
Sive acticn is takan on its cermit applicacizn., 7This stacuesTily
e3nfsrved temporary austhorization &2 operats -- cemmenly refarzzesd
%3 as "Ilnter:iny status” — is csnditicned on a faciliszv's meezinc
the Iollswing tiree recuirsesenszs:

1. The facility must have Sesn in existancs cn
Ycvemter 13, 1930. o '

2. The facilicy 3ust nave ecsaplisd wizh zhe Saction
3010(2) newificazign reguirementss, -

3. The facilisy must have filed an applicasisn e
a cernais,

AL essential Zeature cf "intsrin stazus” (2ad the scuwrse oF
mOs$s oI the conlusicn wiitkin the Acency) is ==a=, unlika a Ter=iz,
it is net grantad oy cznfervad By IPA. Razher, it is eonferved
iTectly 2y statuse. Aay facilisty meesing zhe ascve three sTacie
S3T7 IT=quirenents gualilies for inserim status., The only exczez-
tion is where it can be shown that final adminissrasive distosi~

tion 0f an asplication has not been macde -ecause the acplizans
has Z2ailed £z provide necessary iaformation. See Section 3005(e).

_ This is rnot t3 say that IPA plays no pars whatscever iz :=e
acjuisition ¢f interia status bv hazazdous wasts Danacemens
Sacilizies. CQur role has, however, larsely tees confined oo
intergreting the above statutory requirements and counseling
facllities on whether those requirements have Seen met. T2 ehis
T3STect, We have performed two important funceions. Firsz, we
Rave futlished regulaticns which clarify the rsguiremencs cf
Secticn 3005(e) = i.e., which define what it deans t= he a
facilicy "in existsance" and exclain what is requirzed t2 te iaclosad
ia the permit application. See, 40 CTR §§122.3, 122.22, 122.23(2),
45 Tad. Reg., 33421, 33433-33434 (May 19, 1930) as amended iz 43
Ted. Reg. 76630-76636 (Novemter 19, 1980) and 46 Fed, Reg. 2344-1144
(January 3, 138l). Second, as the Agency vestsd wish the admin-
istrazion of the RCRA cragram, we have Seen called uson =z apgriss:
hazardcus wJast2 management facilicsies what :he varigus sreragul-
Sites o interin stasus ars, haw theyv can be merz, and (e=» scnme
exient ac least) whaecher tarszicular facilisies Rave net those .
srerecuisicss, ‘ . -




) mea 'agw Zinouisn ICses the Igcst Soiential $TII.eAms. AR ITRA
sTonouncement Ihnas a facility nas mec Ine §sIasulsTy srareculisices
2w iamsawim g=asus 1§ i3 essgencs a gtatement oI zsroinizsn whizh
railac=3 aur dacisicn mot =3 taxe enisrsement aCticsn 3gainst thne
Zacilisy. Scca a swzacuncenent dces not ultimasaly <lsgcse of
rma izsue a9 whe=her tae fagilizy has insesrin statisz., er dces
i1 preclude 3 Srivaza ¢iltizen Irsm IsToing a Jusfisia. rasaLdsicn
cf mma isgue uncar =ha RCRA cicizen sguis gravisicn, Sectizsn .
7502(a)(l). .. Sush a groncuncement 2ight, however, estzp us ITsn
subsaguenzly sursuing an enfsrsement acticn against the Jacilizy
for oterating wiinouf intsri; gtasus, LI the prcncunceﬂen: is
aet Sroferly cualified. Similarly, such a2 pronouncenent, if ne:
=rogerly phrased, may incarregtily csnvey tie impressisn tnat we
are grantisg intazin status to Lhe aczlit?.

3. Reczmmerndaticns

In acssrdance wisth the agove, we recsmmend tlag you oZsarve
she Ssllowing wWhen giving an osinisn on whesher 2 facilisy has
inTerin ssatus: ' —_

1. Aveid coaveving the izgressicn thac I2A granss inzariz
stazus. Instead, make it clear zhas iazeril stasus is csnliarzTad
dizegsly =y statute upcn ¢smEliance Wit the foree statuilTy
Srarequisisas (as ¢anstrmied By cur regulaticns).

2. When graviding cur cgiaicn, alwavs maxe 1t clear tiha:z
7@ are previding Ju.-s. 935 == an ¢pinizgn == and ncst scme Iilnally
Tinding decserminatisn ¢f inmzerim setatus,

3. Remember that the cpinicn could concelvably limit our
ani=rzement discrsticn. snsequently, %2 %ha extzent cuz opiznisn

is sased on the facilitv's own characserizaticn of the facts, make
it clear that this is the case. Also, to the extent the facllizry's
s:a:u is not clear but wveguires scne intarpretation of ocur
regulaticns, csnsuls with headguarzters and the Regional Counsel's
office &2 ensure that your interpretasion is consissens with i
-Agency's "official” 4nto-;r-=atxcn. Cneil further notics, the
headqua::e:s contacs person for all such cuestions c¢f i{ntsrzrezazic:n
is John Skinner, Direc<sr, State Prcg“ams ané RPescurce Reczvery
Division, QOffice of Sclid Waste, (FTS) 733=3107. Jehn will
dutsmatically ¢coriinace the response o all such gquesticns wi:zl
the Qflice oﬂ Zndszcerent and sthe Cffice of Ganeral CQounsel ::
angure tza% he response is in saop.ng with the thinkisg oI tncsae
o Qffices, To facilitate their Zob, tie Qfliice of :.--r:eme::
reguests that copies of any written inguiries be forwvaried, as a
matser of course, b2 the Legal Dirscisr, Offics of Fazardous Wasts
TaZarsesnment (2N=3 35):3.adqua Tars).
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MEMORANDUM March 14, 1981
SUBJECT: Interim Status under Section 3005(e) of RCRA

FROM: Steffen W. Flehn
Deputy Assistant Administrator
for Solid Waste (WH—562)

Alan W, Eckert
Acting Assoclate General Counsel
Water & Solid Waste Division (A-131)

R. Sarah Compton
Deputy Assistant Admlnlstrator
for Water Enforcement and Permits (EN-335)

Douglas M. MacMillan
Acting Deputy Assistant Administrator
for Hazardous Waste Enforcement (EN-335)

TO: Headguarters and Regiocnal RCRA Enforcement, Program,
OGC and ORC Personnel -

There appears to be some confusion, both at headquarters and
in the Regions, over EPA's role in the acquisition of interim
status by hazardous waste management facilities. This confusion
has resulted in communications to the public which are at odds
with positions EPA has taken in litigation and which could
conceivably prejudice future enforcement efforts. The purpose of
this memorandum is not to establish any new policy in this area,
but rather to clarify the law governing EPA's role in the
acguisition of interim status so that we do not overstep or
undermine that role in our dealings with the public.

As background, it should be noted that we have already sent
thousands of postcards to facilities notifying them that we have
received their Section 3010 notification forms and Part A permit
applications and further notifying them that, on the basis of
this information, they appear to initially qualify for interim
status. In a short while, we plan to supplement these postcards
with a letter setting forth the conditions for operating during
interim status, based upon a more comprehensive review of the
contents of the facilities' Part A applications. Notwithstanding
these systematic attempts to apprise facilities of their
eligibility for interim status, we have gotten and will continue
to get independent inquiries from owners and operators, citizens,
etc. asking us whether particular facilities have interim status,
This memo primarily concerns itself with our response to such
independent inquiries.

—RETYPED FROM THE ORIGINAL—
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A. EPA's Role In The Acquisition of Interim Status

When Congress specified in Section 3005 of RCRA that all
hazardous waste management facilities must obtain a permit, it
recognized that EPA would not be able to issue permits to all
hazardous waste management facilities before the Subtitle C
program became effective. Accordingly, Congress provided in
Section 3005(e) that a facility meeting certain conditions would
be treated as having been issued a permit until final
administrative action is taken on its permit application. This
statutorily conferred temporary authorization to operate --
commonly referred to as "interim status" -- is conditioned on a
facility's meeting the following three requirements:

1. The facility must have been in existence on November 19,
1980.

2. The facility must have complied with the Section 3010(a)
notification requirements.

3. The facility must have filed an application for a
permit.

An essential feature of "interim status"™ (and the source of
most of the confusion within the Agency) is that, unlike a
permit, it is not granted or conferred by EPA. Rather, it is
conferred directly by statute. Any facility meeting the above
three statutory requirements qualifies for interim status. The
only exception is where it can be shown that final administrative
disposition of an application has not been made because the
applicant has failed to provide necessary information. See
Section 3005(e).

This is not to say that EPA plays no part whatsoever in the
acquisition of interim status by hazardous waste management
facilities. Our role has, however, largely been confined to
interpreting the above statutory requirements and counseling
facilities on whether those requirements have been met. In this
respect, we have performed two important functions. - First, we
have published regulations which clarify the requirements of
Section 3005(e) == i.e., which define what it means to be a
facility "in existence™ and explain what is required to be
included in the permit application. See, 40 CFR §§122.3, 122.22,
122.23(a), 45 Fed. Reg. 33421, 33433-33434 (May 19, 1980) as

Fed. Reg. 2344-2348 (January 9, 1981). Second, as the Agency
vested with the administration of the RCRA program, we have been
called upon to apprise hazardous waste management facilities what
the various prerequisites to interim status are, how they can be
met, and (to some extent at least) whether particular facilities
have met those prerequisites.

The last function poses the most potential problems. An EPA
pronouncement that a facility has met the statutory prerequisites

—RETYPED FROM THE ORIGINAL—
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for interim status is in essence a statement of opinion which
reflects our decision not to take enforcement action against the
facility. Such a pronouncement does not ultimately dispose of
the issue of whether the facility has interim status. Nor does
it preclude a private citizen from forcing a judicial resolution
of the issue under the RCRA citizen suit provision, Section
7002 (a) (1). Such a pronouncement might, however, estop us from
subsequently pursuing an enforcement action against the facility
for operating without interim status, if the pronouncement is not
properly qualified. Similarly, such a pronouncement, if not
properly phrased, may incorrectly convey the impression that we
are granting interim status to the facility.

B. Recommendations

In accordance with the above, we recommend that you observe
the following when giving an opinion on whether a facility has
interim status:

1. Avoid conveying the impression that EPA grants interim
status. Instead, make it clear that interim status is conferred
directly by statute upon compliance with the three statutory
prerequisites (as construed by our regulations).

2. When providing our opinion, always make it clear that we
are providing just that -- an opinion -- and not some finally
binding determination of interim status.

3. Remember that the opinion could conceivably limit our
enforcement discretion. Consequently, to the extent our opinion
is based on the facility's own characterization of the facts,
make it clear that this is the case. Also, to the extent the
facility's status is not clear but requires some interpretation
of our regulations, consult with headquarters and the Regional
Counsel's office to ensure that your interpretation is consistent
with the Agency's "official" interpretation. Until further
notice, the headgquarters contact person for all such questions of
interpretation is John Skinner, Director, State Programs and
Resource Recovery Division, Office of Solid Waste, (FTS) 755-
9107. John will automatically coordinate the response to all
such questions with the Office of Enforcement and the 0ffice of
General Counsel to ensure that the response is in keeping with
the thinking of those two offices. To facilitate their job, the
Office of Enforcement reguests that copies of any written
inguiries be forwarded, as a matter of course, to the Legal
Director, Office of Hazardous Waste Enforcement (EN-335)
(Headquarters).

Be sure that a record is kept of the documents, etc. relied upon in
rendering our opinion. Although the Agency is presently of the view that interim
status ipinions are not reviewable. it is conceivable that a court may find differently.
Consequently. we should be prepared to produce a record supporting our opinion.

—RETYPED FROM THE ORIGINAL~-
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