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107(a) ( l) of CERCLA, Q.e. Ninimis Settlements under 
section l22(g) < l) <B> of CERCLA, and S€~tlemem.s ·.:i;:h 
Prospective Purchasers of Contaminate_d ProperLy 

Edward E. Reich /" ~ /. ./:::>~ 
-Acting l>.ssistant ~is~to~ 'tor~ ..........___ 

Enforcement and Compliance Noni tor inc 

Jonathan z. canno~~~~- ~~ 
Acting Assistant A inist ator"tor 
Solid Waste and Em rgenc Response 

Regional Administ ators, Regions I-X 
Regional Counsels, Regions I-X 
Waste t-Janagement Di·Jision Directors, Regions I ·X 

The attached guidance sets forth EPA's policy on iss·.t<o>:o o: 
lando·.mer 1 iabi 1 i ty, and settlement with 9_g mini:mis lancto·.-ners 
under CERCLA. In addition, there is a brief discussion ami 
policy statement concerning settlem~nt with prospective 
purchasers of contaminated propert~·. The guidilnce anal·i~e'; tit<> 
language in CERCLA.Sections 107(b) < 3) and 101 < 3511 ••lliCil "prn·.;ide 
lilndmmers certain defenses to CERCLA 1 iabi l i ty! and CERCLA 
section 122(g)(l)(B) which provides the Agency's autl~ority for 
settlements ·..:ith ~ minimis landowners. The discussion 
concerning prospective purchasers of contaminaced property is 
premised on the Agency's inherent settlement author:ir.y, and 
recognizes that any settlement with a prospective purchaser ·.-ould 
be outside the scope of CERCLA section 122. 

Attached to the landowner guidance are two model. 
agreements for settlements under CERCLA section 122: a model 
administrative order on consent, 11nd a model consent decree. 
The model agreements contain suggested provisions for cash 
consideration. If the specific settlement: unde_r section 12~ 
does not include cash consideration, those provisions should not 
be used. It is worth noting here that pursuant to Agency 
d€legation 14-14-E and th£' Arlams/Porter memorandum of .June 1-;, 
19RFI, waivina cert.a in He<J.dq_'-'arte~s • sett lPment concurrr>ncC' 
auth0rit}·, the first landowner g_~ r;unimis administrative f.q·r!r~r 
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or consent decree negotia~ed by each Region las well as ~he 
first 9.e ~icimis generator agreemP.nt:) mnst r~reive the 
concurrence uf the Assist.wt Administrator for Enforcement and 
L'Omplii'!nre Nonitori,-,g or his designee I"AA-OECt·l") and t!\e 
Ass '·st.:m~ Administr~tor for :Oo\ id vlaste and Emergency Response 
or t"lis d-:siqr~e~ ( 11 .:\A-o~;.;cR"). After- the RPgion has concluded 
c>ne 9g minimis s"tt.lemPnt •.;i t.h i'! li'!'\downer, other such 
s~ttlemer1ts m~y Le Pntered into hy the Regions on b"half of the 
Agency UJ;'On pr icr consul tat ion ·•i th the AA-OECM and the· AA~- · 
OSWER or their designee~. In artdition, this guidance ccntirms 
that any se~ t lement in:-:o lvi-ng a cov.:.'lant not ·V' _sue a· prospect i •:e 
purchaser .r"!qni res the·· concurr.ence of the AA-:OECN, the AA-OSWER, 
and t-110 As,-;ista'lt AttornF>y GeneraL For. further ·information or 
foliO..,· Up questiow;, plense· ask your' -st.'at'f tO• COntact .Helen 
Kepi hger of OEGH·Iaste 'at . ( FTS) 382...:3104. 
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Guidance on L.ancto·.·ner UatJi l ity under Section··: ·. 
l<J7(a) ( 1) of CERCLA, !le l·linimis Settlements under Section 
l22(g) < l) (8) of CERCLA, and settl~ments. with Prospective 

Purchasers of Contaminated· Property 

I. 'PURPOSE 
., ;.· 

The purpose of this memorandum is to provide general 

guidance on landowner liability under; the Comprehensi.ve 

Environmental Response·, compensation, and Liability Act of 1980 

("CERCLA"l, as amended by the Superfund Amendments and . . . . . . . 

Reauthorization Act of 1986, Pub.L·. No.99-499 ("SARA">, 42 

u.s.c. §9601 e.t ~.and to pro-;ide spec!fic guidance on which· 

landowners qualify.-fo-;:_ Q.ll.' minimis settlements under .· 
Sectioi1 12Z(g)(l)(B) and on structuring such settlements.! 

. - . . 
' ' 

Because the nature of a llg minimis settlement ·wi.th a landowner 

·,;ill differ substantially from a ®·minimis settlement with 
• 

waste contributors, it w.ill usually be more·efficfent to draft. 

' -
such agre~ments separately. In :1ddition, because, the Agency has 

·- I •' 

received numerous requests from prospective purchasers of· 
• - ' 'I. 

contaminated property for covenants not to sue, this memorandum 

sets forth Agency policy on this issue. 

1 Agency guidance regarding Q.ll. minimis settlements with 
•Jaste contributors has been prov ided-''by' separate memorandum 
entitled "Interim Guidance on Settlements with Qg Minimis Waste 
Contributors under Section 122(g) of SARA," 52 Fed. Reg. 24333 
(June 30, 1987), and by publication of the Agency's "Interim 
Model CERCLA Section 122(g)(4) De Minimis Waste Contributor 
Consent Decree and Administrative Order on consent," 52 Fed. Reo. 
43393 (November 12, 1987). 
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l I·. OVERVIEW 

In the event of a release or threatened release of a 

hazardous substance, owners of property where such substance nas 

been "deposited, stored, disposed of, or placed, o.r othen:ise 

come to be located" are strictl~ liable for the costs of 

response.2 Under section 107(b) (3), such liability generally 

extends to releases which are caused by a third party "in 

connection ~ith a contractual relationship, existinq'directly or 

indirectly" with the owner. To address concerns that this strict 

liability could cause inequit<lble results with respect to 

landowners who had not beeri invoLved in hazardous substance 

disposal activities, congress in SARA clarified the defense to. 

liability available to certain landowners under Section 107!bl !3l 

by specifically defining the terrn "contractual relationship."~ 
section 101! 35) (A·l defines "contractual relationship". to include 

deeds and other instruments transferring_ title or possession 

unless the landowner can demonst'rate that at the time he acquired 

the property, he had no knowledge or reason 

disposal of the hazardous substances at the 

/ 
to know o}f . the 

facility. 

2 ~Sections 101(9), 101(32), and 107(a)(l) of CERCLA. 
Liability under CERCLA is also joint and several unless the harm 
is divisible and there is a reasonable basis for apportioning the 
harm. SH, ~. United States '"· Monsanto Co., 858 F.2d 160; 
171-73 !4th Cir. 1988), united states y. Bliss, No. 84-2086C-
(ll (E.D. Mo.· sept. 27,· 1988), United states v. Mottola. Civ. No. 
83-547-D (0. N.H. Aug. 29, 1988), United States v. Tysons, Civ. 
No. 84-2663 (E.D. Pa. Jan. 29, 1988), United States v. 
Northernaire, 670 F. Supp 742, 748 (W.O. Mich. 1987), United 
States v. Chem-Dyne corp,, 572 f, Supp. 802 !S.D. Ohio 1983). 
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Accordingly, a person who acquires al,ready contaminated property 

and ·.mo can satisfy the remaining requirements of section· 101 ( 35.) 

as well as those of Section 107(b)(3) may be _able to establish a· 
. ' . . . . 

defense to liabi'lity. Although this is an affirmat~ve. defense,· 

for which the defendant bears the burden of proof, Congress has 
. . - ~ 

provided a settlement mechanism which the Agency may use in its 

discretion for settlement purposes to,resolve the liabi-lity ,of,, 
. • . '' I ~ . ,. 

certain .landowners prior to or in the early stage,s o,f litigation·· 

through ehe application of· the ili:, minimis settlement proyisi.ons 
• 

of Section l22(g)(l)(B) of CERCLA.J" 
I 

III. BACKGROUND/LANDOWNER LIABILITY 

A. Before SARA . ' 

~. ~- ... -

. ' 

section 107(a)(ll of CERCLA imposes liability tor response, 

costs on owners or operators of "facilities• from which there i~: . ; ' - ,. . 
:.. ~ J '. 

a release or threatened release of a hazardous substance~ 

"-facility" is defined under section 101(9) as_including; among .. :1 · 
l • • -

oth~r things, any building, structure, equipment, pit, pond, 

storage container'. motor vehicle, etc. , . and any •area .. where a 
•· 

hazardous substance has been deposited, stored, disposed of, or 

placed, or otherwise come to _be lo,cated. • courts nave 

consistently held that ·the standard of liability_ imposed by 
·I. 

section 107 is. strict. ~;··§LJL., Tanglewood East 'Homeowners v. -. . . 
Charles Thomas. Inc., 849 F.'2_d.l5G8 (5thCir. 1988), New YOrk v. 

Shore Realty CorooratiOn, 759 F.Zd '1032; 1042 (2d Cir. 1985), . ' . 
United St~tes v. H~oker .Chemi'cals and 'Plastics· co'rp., 680 F. supp 

546 (W.D. N.Y. 1988). The govert~ent need not prove that the 



98 35. 9 
- 4 -

owner contributed to the release in 'ny manner in order to 

establish. a prima facie case. Ho·,;ever •' Section 107 (b) provides 

the following fo~r a~firmative defenses which may be asserted by 

a person, including a landowner: ( l) an act of God; ( 2 l an act 

of war; (3) an act or omission at a third party; and (4) any 

combination of the foregoing. 3 In order to prove the third party 

·defense set forth in section l07(b)(Jl, the landowner must 

establish by a preponderance of· the evidence that: 

( 1 l the release or threat of release and . . . -damages 
reSUlting tllerefrom "'ere ca••sed solely by ... an act 
or omission of a third party other than an employee or 
agent of the defendant, or ~han one whose· act or 
omission occurs in connection with a contractual 
relationship, existing directly or indirectly with the 
defendant . . . 

(2) he exercised due care with respect to the 
hazardous substance concerned, taking into 
consideration the characteristics of such hazardous 
substance, ip light of all relevant facts and 
circumstances; and 

(3) he took precautions against foreseeable acts or 
omissions of any such third party and the consequences 
tha~ could foreseeably result from such acts or. · 
omissions. 

section l07(bl(3l. 

Before SARA, the-Agency took. the position that a real estate 

deed represented a contractual relationship within the meaning 

3 ~United States v. Stringfellow, 661 F. Supp. 1053 
(C.D. Cal. 1987) (holding that these statutory defenses are 
exclusive). ~~.United States v. Monsanto Co., 858 F. 2d 
160, (4th Cir. 1988), United States v. Bliss, No. 84-2086C-(ll 
(E.D. Mo. Sept. 27, 1988), United States v. Hooker Chemicals & 
Plastics corp., 680 F. s~pp. 546 (W.O. N.Y. 1988), United States 
v. Bliss, 667 F. supp. 1298 (E. D. Mo. 1987), United States v. 
Dickerson, 640 F. Supp. 448 (D._ Md. 1986). 

I 
I 
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of sect1on 107(bl (3), thus eliminatipg,tlle availability of tile 
,,· 

tllird party defense for a lando·.·ner in the C"\ain of title with a 

party who had caused or contrihttted to the release. However, 

tliis issue ·,;as not addressed by ,., court before SARA's enactment. 4 
l 

B.~· 

Section 101(35)(Al of CERCLA, as. amended J;'Y ,SARA, confirms 
·.I 

the Age~cy•s position that a real estate deed represents a 
,, ·' 

contractual relationship and· specifically defines "contractua·.t·· 

relationship" to incl~de "land contracts, deeds., or othe~ 

iristrwnents transferring title or possession," (for example, 

leases l unless the prope'rty ·.-as ,acquired ~fter the cl;isposal or 

placement Of·the hazardOUS substance which is the SUbject,Of the 

<iil The defendant is a government entity which'acquired 
the facility by escheat, or through any other involuntary 
transfer or acquisition, .or through the e~ercise of pinent 
domain authority by purchase or condemnatlon; or ~ . 

• I ,r ' • 

(iii) Tne defendant acquir.ed the facility by inheritance or. 
bequest. 

In addition to the foregoing, tile landowner must satisfy the due 

-
.care requirements of Section 107(b)(3) in order to establish the 

' 
' -

' . 

4 The, government •s ·argument on· thi,~ issue was upheld in 
United States y. Hooker Chemicill!< s. Plastics corp., 680 F: Supp. 
546 (W.O.-N.Y. 1988)(deci'ded aft<?r passage of S~, applying pre
SARA law). 

' 
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third party defense. furt!Jermor<?, section 101(35)(0) provides 

that: 

Nothing in this paragraph sllall affect the liability 
under this Act of a defendant "Nilo, by any· act or 
omission, caused-or contribnted to the release or 
threatened release of a haz:trdous substance. 

C. SARA's De Minimis Settlement Provisions 

Under section 122(g)(l) of <~ERCLA, as amended by SARA, 

when the Agency determines that a settlement is "practicable and 

in the public interest," it "shall as promptly as possible reach 

a final -settlement" if the settlement "involves only a minor 

I port·ion of the response costs at the facility concerned'' and the 

Agency determines that the potentially responsible party 

satisfies either of two sets of conditions: (A) the party's 

contribution Of waste to the site is minimal (by amount and 

toxicity) in comparison to other hazardous substances at the 

facility; or <Bl the· party < i l is an "owner or· the real property 

on or in which the facility is rocated;" S(ii-l "did not conduct 
-

or permit the generation, transportation, storage, treatment, or 

disposal of any hazardous substance at the facility;" ·6and (iii> 

. . 
Relinquishment of ownership or possession does not 

necessarily disqualify a person trom consideration under the 
section 122(gl(ll(Bl ~minimis settlement provision. This 
approach is consistent with the fact that prior owners of 
facilities are.not precluded from attempting to establish a 
defense to liability under section 107lbl. In order to qualify 
for a de minimis settlement, however, the past owner must 
demonstrate satisfaction of section lZZ(g)(l)(Bl criteria through 
the full term Of his owne~ship. · 

5 

6 The Agency interprets the phrase·•any·hazardous 
substance" to mean a hazardous SllbSt.ance which is the subject of 
the release o~ threat of release. Interpreting •any hazardous 
substance" more broadly would maKe. the de minimis landowner 
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"did not.contribute to the release or threat .of release ... 

through any act or omission.• Subparagraph B does not,apply if ' 

the party pur~h~sed the property "with actual or constructive 

kno·w'ledge that the property was used for the generation, 
- '>, ~ J ' '.' • ~, • I • • ,. • ' 

transporta'tion,' storage, treatment•, or disposal 'or any h~z'?-rcious 
•• j - .' • { ,· ' •'. "' - .... 

substance.• secti~n:iZZigUltiBI~~7, I! 

The requirements "!hich .m~st be satisfied· in ofcter· for the 

Agency tO CO,nSider. a settJement ·With landowh'ers unde'r the ® . . - . . 
minimis settlement provisions of section 122(gl 11-1 CBI are 

substantially the same ·as th~ elements which must be prov'eci· at 

trial in order for a landowner .to·establish'a thir~~pa~ty · 
' ' .. . . 

defense under section 107 l,b 1 131 and ·Section 1011351.8 
• 'I • • section 

I'· 

• '·.I 

'\_'., 
settlement provisions unavailable to essentially,every party. ,.;It,,,. 
is clear that section, 122Cg> is concerned with a Q.e minimis 
party's connection to th~ activities giving rise to the release 
that is the subject of.the•response action. Under section 

' ' 

1221gl < 11 !A), the generator or t.ransporter is not a Q.e. minimis 
party if it cannot, .establish 'tlla't'· ·its 'contriblit i·on''was minimal. 
Similarly, under Section 1221gllli1BI, if the landowner engaged: 

··.· 

in activi.ties, specified in the ·statute as·" conduct[i'ng]'or · 
permit [ ing J the gene rat ion, transportation, storage, treatmen.t, 
or disposal of any ,hazardous· substance at· the facility,-.. -
involving the 'substance which is the subject of the, response· 
action,, i.t ":'i.ll not ·be entitled to ® minimis status. 

. -: .... 7 , For .. the .reasons explained above, the Agency interprets 
the phrase "any-hazardous substance" in the context·of actual or 
constructive knowledge to mean a hazardous subst·ance which is the 
subject of the .re,J.ease ·or .threat of ·release; · .. , 

' • ' ' . . . ' ' ' . l - .., . ' ~ t • ' • \ 

8 Even though the language-in sections '1221gl(ll(BI and-
101(35) is not identica·r,. the-scope of th~?.'two~prov~.~ions is· . 
substantially the same. ·For example', 'the requirements for.~ ® 
minimis settlement under sectiori '122(g)(l)(B) are-that the 
landowner "did, not conduct or permit the •generation,, 
transportation.,. storage., 'treatment,· or disposal of ,any ha~ardous 
substance at the facility" and "did not ·contribute-'to 'the 
release." Substantially similar r<'>qui rements are imposed by 
section 101(35). That.Section .cnnditions·t-he defense in part on 

• • '\"; - , , r I , 

-
., .... 

' 
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l22(g) (1) (B) of CERCLA authorizes tile Agency to enter into 

settlements with Q.e minimis lando·•ners, enabling such landowners 

to avoid the transaction costs ot attempting to e~tablish the 

l07(b) (3) defense through litiga~ion and enabling the Agency to 

exercise enforcement discretion in appropriate circumstances. 

However, inasmuch as section 122<gl (l)(B) comes into play in the 

settlement context, as distinct from section l07(b)(3l co~ing 

into play in the litigation context, the quality and quantum of 

evidence _provided by a landowner in support of his eligibility 

for a Q.e minimis settlement may rliffer from that necessary for 

him to establish the third party defense at trial.· Furthermore, 

inasmuch as the Agency's determination as to whether 'the· 

landowner has satisfied the criteria for a ~minimis settlement 

must be made in advance Of trial,rthe terms Of the settlement, 

particularly the question of ~hether cash consideiation will be 

required, will depend in part on the extent of the litigation-

the landowner acquiring the facility "after the disposal or 
placement of the hazardous substance.' .. " and not contributing ·to 
the release. Since generation, transportation, storage and 
treatment of the substances at the site generally all take place 
before disposal and placement <or at the most concurre-ntly, in 
the case of "placement" and "storage"), the landowner generally 
would not nave conducted or permitted the generation, 
transportation, storage, treatment, or disposal of the 
hazardous substances which are·the subject of the release or 
threat of release if he had acquired the facility after disposal 
or placement of those substances, as required by Section 101(35). 
This is not to suggest,. however, that for purposes of 
establishing liability ·under CERCLA, "disposal" will riot continue 
to include ongoing "leaking." In this manner, the scope of 
Section 122(g)(l)(Bl and 101(35) is generally the same. 
Throughout this guidance, liabi(ity will be discussed in the 
context of section 107 of CERCLA, but reference will be made to 
Section 122(g.) ( l) (B) of CERCLA in the context of settlement. 
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,-isks involved in the particular case .. :rhe principles ·•hich ·.-ill 

guide the Agency in evaluating tt1is evidE;,nce are discussed b'elo·.t 
~ ·. . . . 

in section IV, Paragraph.,B.J., "Settleme.tlt .. •: .,._ 
• ' • . ' l ' '. . 

I 17. STATENENT Of SETTLENENT POL !£i 

The Agency will mak·e an effort in the-early_•s.tages.o.f a case 

to determine whether a landowner, satisfies· .the elements necessary. 

t:o establ.i,sh a third party defense under .section 107(b) (3) of 

CERCLA. ..Such determination may be made from· information . , ' . ·- : 
... 'f . 

available to and under d~velopment by ti)e Agency to· id_entify all·."· 

potentially responsible parties for tllat·.site .. Sincecit"!?erves ·. ,._ ... 

no purpose to require a landowner.~ho satisfies the elements of 

Sect ion 107 (b).< 3 > and, who w i·shes to obtain legaL repose to incur 

the litigation costs of es.tablislling;the defense at trial, if the· 

Agency determines that tl~e lando·..rner .has a persuasive' case· that 

each of th~se 'elemen_ts has. been met, the -Agency wi•l·l ~entertain ail 

offer for. a:!le minimis settlement under,,l22(·g)(.l)(BJ of CERCLA;L 

A. Thresnold·Ouestions for ·Uandowner Eligibi}ity for~ 
-. 

• • i • 

.Settlement : ' .· ... ~ 
•. ,• t- • •• 

Before. t!te Agency will. approve· sett~ements with owners ·of 

contaminated property se~era·l questions concerning ·landowner· 
.... 

eligibility for· settlements must be' answered, bearing in•mind 

that' Section 122(g) ( 1 )'(13) does not extend:o.to any •. party who· - ·. 
. .• - . i 

' . 
contributed to the release,or threat of·release•"thr6ugh. any act 

or·omission. 11 

. !', 

-' 
.. ~ . ' 

,,· i~ . 

. -. 
· . .. 

' '. 
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1. Did- the Lando· .. ;ner .1cguire the property without 

knowledge or reason to know of the disposal of 

hazardoys substauces? 

.section 122(gl\ll\Bl applies only to owners who purchased 

tile property without •actual or.constructive knowledge that the 

property was used for the generation, transportation, .storage, 

treatment, or disposal of any hazardous substance." 'Similarly, 

Section l-Ol ( 35 l extends the tlti rcl party defense to defendants 

who acquired the property ·after the disposal or placement" of the. 

hazardous substance only.if, at the time of acquisition, the 

defendant "did not know and had no reason to know that any 

hazardous substance which is the subject of the release ... was 

disposed of ... at the facility." 9 Section 101\35) expressly 

provides that in order for a defo;!ndant to prove that he had •no 

reason to know" of the disposal uf hazardous substances, he must 

demonstrate·by a preponderance of the evidence that, prior to 

acquisition, he conducted all appropriate inquiry into the 

previous ownership and uses of tlte property consistent with·good 

commercial or customary practice. A landowner who demonstrates 

that he nas conducted •au appropriate inquiry" .wi.ll not be 

9 The Agency will construe as similar the constructive 
knowledge requirements of Sect\on 122 and 101(35), taking into 
consideration all relevant information available ori the issue of 
knowledge. 
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deemed to have constructi·"e kno·.:Jedge under Sect.ion 122(gl ( 11 (8) 
. I . ._ - ' ' • ' - . ' ' ' . . ' 

and, therefore·, may be eligible tor a~ minimis 'settlement.lO 
- . 

Under· section ·lCl1(35l (81, tile tollo>iing factors must be 

considered .,..llen determining wlletller "all appropriate inquiry" 

' 
I• • ... 

11as been· made: 

' . , . - -: • ': r. -
any specialized know ledge or exper-ience on tile 

. part of ·.the defend?nt, .r.he relati_onship of the. 
"purchase pr'ice to tile· value of the property if 
uncontaminated, . conunonl y known or reasonably 
ascertainab'le information about the property. 
the. obviousne.ss of the presence. or likely 
presence of-contamination at the property, and 

,"t:he abi.l i ty to d~tect such contamination, by 
appropriate inspection.· 

""'' " .. ; . 
These factors clearly indicate tt1at a d~termination as to what 

• -:- • ~ . . r .) ' • 

constitutes ·"ail'appropriate inquiry" under all the 

circumstances is to_be made on a case-by-case basis. ·Generally, 
P\., ;- ' I ) ' i .- '· 

....,hen determining whether a landowner has conducted "all 

appropriate inqui ~·Y," the Agency wi 11 require a more 
",J 

comprehensive inquiry for those involved in commercial 
,._; 

-·;: :• -': 

transactions th~n for those involved in residenti~l transactions 
·, . ~ ~ .. r, •. 

, - .. .' '. •'·, 

10 The government .has·taken··tlle .position that "owner" 
for the purposes of liability includes "lessee." A lessee of a 
facility, who is .potential).y liaht~.-a~ an "owner,'! ,may_ be .:;· 
eligible for a® minimis settlement under Section 122(g) (1) (Bl, 
if he conducted "all appropriate inquiry" prior to taking 
possession of the property and meets all of the other criteria ot 
section 122(g)(l)(B). This is also consistent with the approact1 
taken in section 101(35). ~section 101(35)(A)(."The term 
•contractual relationship' for the purpose of Section .. l07(bl.l3l 
includes·, but is not 1 imi ted to land contracts, deeds or other 
instruments");~.~ United States V; s.c.R.p.I;, 653 F. Supp. 
984, 1003 (D. S.C. 1984) (aff'd !il.!.b ll.Qlll.,_ Upited States v. •.·. 

. . 

Nonsanto co., 858 F.2d 160 .(4th. r:ir. 1988)<) (court• held.lessee an· 
owner); United States v. Northern.9..i.Lsl'. 670 F. Supp. 742, 748•. •' 
(W.O. Mich. 1987). 
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for personal use;ll For example, an investigation along the 

lines of a survey for contamirhH ion may be recommended in some 

commercial transactions, ·,J!lereas this type of inquiry would not 

typically be recommended for t!1e purchaser of personal 

residential.property.l2 .. In sum, the determination will be made 

on the basis of ·.;hat is reasonable under all of tile 

circumstances. 

Lenders may also be eligible tor ~ minimis settlements in 

some circumstances.- A lender who does not participate in the 

management of a facility and who only holds •indicia of 

ow·nership primarily to protect tl is security ·interest • i's 

excepted from the definition .of •o;..ner o~ operator• and,~--

11 The Conference Committee noted that a reasonable 
inquiry must have been made "in iight of best business and land 
transfer principles", and that "[t]hose engaged in commercial 
transactions should ... be held to a higher standard·than those 
·.mo are engaged in private residential transactions. • 
conference Report on SARA, H.R. 2005, 99th Cong., Zd sess., p. 
187. The committee also noted that the duty to inquire will be 
judged as_of the time of acquisition, and that as public 
awareness of environmental hazards increases, the burden of 
inquiry will increase concomitantly. I.!l .. In a recent decision; 
the u.s. District court for the Middle District of Pennsy1v~1ia 
held that the United States was not .ent,itled to sununary judgment 
against a group of landowners without an evidentiary showing 
that, as of 1969, it was customary or good commercial practic.e 
among real estate developers to conduct a visual inspection of 
property prior to purchase. United states v. Serafini, 28 Env. 
Rep. Cas. 1162 (M.D. Pa. Feb. 19, 1988). Although we do not 
agree with the decision because the criteria ·set forth in section 
l0l(35)(B) seem, at a minimum, to contemplate a visual 
inspection, the court in Serafini appears to have recognized the 
evolutionary nature of .the· •au appropriate inquiry" standard. · 

12 In the course of conducting "all appropriate inquiry• 
as-required by section 101(35)(8), information regarding a 
release or threat of release may become available. If so, the 
"person in charge of t·he facility" is required to comply with the 
notification requirements under section 103. 

1. 
i 
I 
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r. , -•( 

therefore, is not-liable> ·sec{ion 10'1(£{)·)(A)(iil. If, however, 

" ~~';dE[,r becomes ·an owner· by''l:onicrosingand:' taking title to the 
' ·() 

, ' v -: -1 r • ,, 1 ,l, , • ' ' ~ ~ · • 
P_r;oper.ty or by conducti'ng management act1V1t1es at the site, he 

is potentially liable.l3 
. . - . ' - [' . ' ~ ·' . ' 

.Under i-1hese circumstances, the lender 
- • • • I - I 'I • . .; '-. 4 : G r '.' 'r_ -

may be eligible ·for. ·a-~ min'imis ·settlement, if he meets the ...... , 
. ., .. , ... ,,• -"'-~- :-.~-- .... --~(-

requirements of· Section 1-22, inc·luaing' that he demonstrates .that .... · 
-:_, ' 

he conducted "all appropriate inquiry• prior to acquisition of 
.. , 

the .facility .. 

-· "i 

• • -f J •• - ~ . t t • ., ' 

.Did Goveirimental 1ahdowtiers acgUi re 'the property 
•' , • , \ , , , - , 1 • _, . I -

H- • 1"DVoluntar1ly ·or ti1.C6ugh ·eminent domain 

• .1 ! 
--._: ... ... \. ' . . '- '- - f .<--· 

. _ 1 .· , • , -· r · : 'i , 
section ~01(35-UM ('ii) excepts fr'om th'e· definition of 

•contractual r:la~ion~hip" .a.~qu_i~ipto,l_ls ,bY .governmental _entiti~s ( 

which,occur:.·by·condemnation o'r'pur'chasel'4 in connecti-on.wi·t·h the- ' 
- -- r:. -. --·~,,-_ ." .-~-...... • , :_.,- .,;, ___ .- ~ 

exercise.of,eminent ·domain':authority';' o'r 'involuntarily through' 
.' ~ ,. \ I '; ' • ' < '• ' ,. ' ', • • ' ' ~. o f' 

escheat or any other 'such' invoiuntary ti:a;...sfe'r:'oi:- acquisiti:on.: 
• ' '.1.. .... • • • • • ,. •• -. --~ . ..; .~.: •• '.;_·. ·!:. _-. --.: ... :._.. -- ~ .· '.' 'i 

State and local government-s· who_ acqu1 re, property ~-nvoluntarrly- · 
• -·. { -~-- ol ' ~· ·): \.... '•' 

are .. by, qef.ini t.ion not· 'owners .or operators under. Section . -.' 
' : ' J . l ... ) .. \ 

101 i ,zo )·( Dl , , as 'long· as they hav'e not caU:se'd' or ·c:ontributed to. the-
-' ) -, , . 

• -t.' • 

. . 
13 s..u· UnitEld staie's-· v. Maryland Bank. ,; Trust co. , 632 

F. !?upp. ·573, (0. Md. ·1966); !.!nited st.atesy. Mirabile, 15 Envtl. 
L. Rep .. 20992 (E.o;: Pa. ·september 4, 1965) . 

. . 14 · . The Agency interpr'ets: ''purchase·!·:· :i~ section ·· - : · 
122(g) (l)(B) to'include involuntary acquisitions, applied.'tO 
parties acquiring-by inheritance;,consisteni: with the ,purposes .. 
and under-lying pol'icy of section,.; 101(20) and.}01(~5)(A);. · 
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release.i5 However, Section 1<.• l ( 35 l (A) (iiI is broader than 

101(20\(D) in that.l01(35)(A)(iil ext.ends the defense under 

section l07(b)(3) to the federal government, as •..;ell as to State 

and local governments, and also -lppl ies to· eminent domain 

proceeclings_l6 Governmental entities which fall within this 

category and exercise due care ·•ill escape liability and, 

therefore, a settlement under section 122(g)(l)(B) will not 

normally be necessary.l7 

3. - Did the Landowner acquire the property by 

inheritance or bequest without knowledge? 
l 

section 101(35) !Alliiil excepts acquisitions by I 
inheritance or bequest from the r1efinition of "contractual 1 

( 
relationship." However, the conference·committee report suggests 

that the "all appropriate inquiry• requirement is nonetheless 

relevant: 

[T]hose who acquire property through 
inheiitance or bequest ~ithout actual 
knowledge may rely ·on· this section if they 
engage in a reasonable inquiry, but they need 
not be held to the same standard as those who 
acquire property as part ot a commercial or 

15 · section 101(20)(0) provides in part: "The'term owner· 
or operator does not include " unit of State or local government 
wllich acquired ownership or control involuntarily through 
bankruptcy, tax delinquency, abandonment, or other circumstances 
in which the government involuntarily acquires title by virtue of 
its function as sovereign." 

l6 The legislative history contains useful guidance on 
how federal agencies should handle acquisitions of contaminated 
property. ~ ~. CERCLA section 120(h) .. 

17 If governmental 
section.l22 settlement for 
the Agency may use section 

entities withiri this category seek a 
purposes of obtaining legal repose, 
122(q)(l)(8) . 
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private transaction, and t!10?_e .....-llo acquire 
property by 'inllerit<'lllCFO ·,.;ithout knowing of the 
inheritance shall no.t IJ 0 liable, if they 
satisfy the remaining r0quirements of Sectioll 
[Q/(b) (

1
3), , "· ' "j I· " 

Conference Committee Report, p~. 187-188; '-· 

·. 

. ' ' . 

It is rec;ommepded tha~~ .inquiry by tile heir a't ·tile 'ti"me 

of acqu~s it ion and- thereafter be. c_ons ide red, not .only- for the 

purpose of determinir,lg the existence-; of. a contractual 

rel<'ltionship, but a~so for the purpose of determihing whether·the 

due care _Eequi rements of the tl1 i rd party defense have been

satisfied.l8 ., 
'·. 

4. . Was .. the ~property contaminatedi by third ·part i~s 

outsid_e the chain of title?. '• ' ' 
,Eve!"' befpre _the enactment of ·SARA,, it. was ·clear that· t.he 

third party def~nse o~- Section-l_'J7(_bl (3) was ·available to a· 

landowner ·•hose property ·..-as conr.aminated as the result of the 

act or omission of a third party ·..:ho-had no contractual 

relationsbip '-'ith the la.ndo;_.tier tl)rough a deed or-otherwise, as 

long-as the landowner satisfied _<.he other: requirements· of· the 
. ' , ' .. .'. ":'" . . ·' 

third party defense. Examples ot this si t.uat.ion _include 

contamination of property by ad-j;lceni: landowners and "'!midnight 
' . 

I -

dumping." 7>.' landowner who falls with·in this category and 

> . 
'· 

l8 The government may, ill appropriate -circumstances, 

,. 

enter into a settlement. ~ith_heirs to contaminated property 
pursuant. to the ~ minimis pr:ov_ision in section 122(g) ( U (B).·,. 
Footnote 14, infra, provides clarification of the Agency's ,-, 
interpretation of the- exctus~or.1 1 r.om e.Ugibi.lity for a ~minimis 
landowner settlement pursuant ··n -s.,cti·on 122(g)(l).(BI(iii'i''of · 
parties who "purchased" contamit:.,ted .property. "with knowledge." 

( 
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demonstrates that he has exercised due care may be eligible for 

aM minimis settlement under section l22(gl(l) (8). 

With respect to lando·..:ners described above, the Section 

107(b)(3' defense is ~ot available to a landown~r ~ho learns of a 

re·lease or threat of release after acquiring the property and 

tt1en transfers the property '"ithout disclosing this information. 

Section 101(35)(C). i\ny such transfer may contribute to the 

threat of release under Section 122(g)(l)(Bl(iii) precluding a~ 

minimis settlement. 

B. Guidelines for De Minimis Settlements with 

Landowners 

l. ·Goals of settlement 

The general goal of a de minimis settlement is to allow 

parties who meet the c~iteria set forth in Sectiori 122(g)(l) (A) 

or (8) to resolve their potential liability as quicKly as 

possible, thus minimizing litigation costs and allowing the 

government to focus its resources on negotiations or litigation 

with the major parties. However, there is a fundamental 

difference between COntributors Of hazardOUS substances who are 

eligible for settlements under subparagraph A of Section 

l22(g){l) and landowners who are eligible for settlements under 

Subparagraph B. The waste contributor under Subparagraph A wit~ 

typically have no viable defense to liability, whereas a 

landowner who.qualifies ·for settlement under Subparagraph B may 

ultimately be able to prove a third party defense. 

Nevertheless, the landowner who may have a third party defense 

I 
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may · ... rish to en~er into a ~ t_;..:.aitlli s.et..tJ.ement ~in order to :1 

' 
obtain legal repose and avail ltimseLf of .the contr.ibut'ion 

I 'o • •· ' . > • '• ' ' ' • 

protectio_~ p_r~yided in Sections ,llJ( fl ( 21 and. l22(g)(5) _of· 

. CERCLA. As disc~ssed belo·.;,_ tile_ government will entertain. offers 

.for such settlements in exch~nge for, at .a m~nim_um, access and- ·, 

due care assurances. 
'' . 

2. Information-gathering to aid settlement 
. .' L l -:' 

sect ion 122 ( g 1 ( J'l of CERCLA provides that· !1il niinimi s : 

settlell\lfnts shall be· concluded as soon as possible ·after the 
~ . - .. 

necessary information is available. I ShRA cont~mplates that a ~ 

mjnimis settlement ·.,ill be reached in the early_ stages of a 

case. The Agency_has substantial information-gather-ing authority 
. :· 

under·sections l04(e) and l_::;:(el of CERCLA.which may be used to· .I 
' ' 

aid in the determination of ~he~her a iandowner is.~ligible for a 
' • . - ~ ' I ' 

~ minimis settlement. Gene~a.lly, however,. the in_formation 

bearing on a landowner • s status· as a !1il minimis party . is ,most 

readily available to the lando·.;ner, unlike the -information 

regarding the waste contributor's status as a !lil. minimis party, 

which is most readily available ~o the government through its; 

compilation of information regarding the waste contributions .to•a 
r' I .. 

site by'all parties. Therefore,, the Agency will place.on -the 

landowner the burden of c;oming forward. with information . 
'· . 

establishing his eligibility .for a ,!lil minimis settlement. The. . ~ . ·_. . . - . . . . .. 

Agency may then use. its information gathering authority to 

suppl~ment tl'!e infor!"a~ion pr,c;>duced _by the laf\~owner, . as_-· 

appropriate, and to check its ver~city. 

. '· 
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Information which should be provided by the lando·.mer 

includes all evidence relevant ~a the actuai or constructive 

kno.,1edge of the landowner at the time of.a~quisition including 

all affirmative steps taken by tl1e lando.,ner to determine the 

previous ownership and use~ of the property, information 

regarding the condition of the property at the time ot purchase, 

all documentation and ·evidence of representations made at the 

time of sale regarding prior uses of the property,· tile purchase 

price of the property and the fair market value of comparable 

property at the time of acquisition, and info_rmation regarding 

any specialized knowledge on the part of the landowner which may 

be relevant. 

Additionally, the lando•.;ner should provide all 

information relevant to the issues of .,nether ne exercised due 

care and whether he contributed to the release or threat of 

release through any act or omis:;iotL This information should 

include the circumstances under ~hich the hazardous substances 

'.'ere discovered, the extent of the landowner's knowledge 

regarding the substances, all measures taken by the landowner to 

abate the threats of harm to hum.~n health ;lnd the environment . . ,_ 

posed by such substances, and all measures taken by the landowner . . 
to prevent foreseeable acts of tllird parties which may have . . . 
contributed to the release .. The information is to be included in 

the order or decree, and any settlement agreement is to be made 

contingent on its accuracy. 

·' 
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1";"j 1 ''~ II I .;i.J ".• . ' '· 3. Settlemen: 

Whe'r-e the pat.ential.i..·r· ~-·~s~onstble party meet::; tlle 

crir:eria for settlement ·under _s.,.-"_i-on 12Z!g)!l)(BJ, and in the 

context of 'l'i'tigatic)n ;r pot~nt.i\1 litigation, ·.;hen' tile Agency l:; 

. . ' . . r·· . ' -
evaluating 1ts settlement opr:tons and its litigation risks, the 

terms'·of an accep~:ible settlement may vary with. ~he.strengtll ~/-.' 
·, . .. • . . . . . . . ' • • . '. . I . r; • ' •. ' . -

r:he evidence relating .. to tiie lan<Jo·.mei"'s W: minimis status. In 
. ' 

some- iri~arices, a lando;;ner may IJe able to make a thoroughly 
• • •. ,, 'i' . ,. 

corwincing ·demonstration that e,,,·tt of tile elements ot tile tllird 
. ·.}.~-·-·, ., • · •. :J-"· •· .• ·' .····-J -.' 

party defense has been satistied .. In such cases, settlements 
J . • '· ' ' • r , I, . -- • .., l;: . ,. . . '' • "'· ' , ... 

requ1r1ng only that tile lando·.;ner provide access and due care 

assurances ·.;ill be appropriar:e. Although such cases "Jill rarely 

be free of all doubt, t:'.? -;overnment should be persuaded that 
; 

tltere is a very high prc-:-o:Jility tJ1at 'the landowner ;;ould pre·o~d:: 
, . 

in esta6iish(ng· a·ih~~d ;arty de!erlse'at tri~i. 
, . . j ; · I • • ' . ' .:'. ; l• '' • • ', 

"It a' laridowne:r ::!oes nor' make the thorough ·and convinc:r:c 

demonst.'ration described· above; but is 'nevertneless able to 

persuade the' Agency- th~t it- is 1 i kely that he would prevai 1 in 

~st'~btishihg ~ne:·third p~r~y defense at td~l: he may be · . 
. ' . - . 

considered for 
r , -, 1 , • • :· 

a a miriinii:s set.t i'eme'nt ·for cash consideration, as 

.,e 1 t as access 
_, ~, . ' ' I, 

and due care· assurances. A landowner who cannot 
-· ... , ~ . ' . . \ 

make this 'showing is not eligib'le for a W: minimis settlement, 

·-· 

but may be eligible f~r''~ Section 122 settlement U~iilg the SaJ!Ie 

criteria-as ·any other potentially 'respOnsibl~ pa'rty under CER~LA. 
the generally applicable guidelines of 'the I~terim CERCLA. 

Settlement Policy, so Fed. Req. ~03~ <February 5, 1985), and tn~ 
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interim guidance on covenants :;o•. !o sue l!nder SA..<u>., 52 Fed. Reg. 

:soJa <July 27, 19871 .· I!1 an:· .,.-:ent, t!1e United States 

ultimateiy must be able to st1o·,; ttlat any ® minimis lando••ner 

settlement entered into meets U1<;1 criteria of .Section 

-l:!ZCgl C l l CBJ in order to withst:and judicial review. 

a. consideration 

All landowners ·.-no enter into ® minimis settlements 

should be required to provide access to the property and 

cooperation in the Agency's response activities. rn specific 

cases, it may be appropriate to obtain cash-payments for the· 

·response activities at the site. Site access and cooperation 

should also extend to the Agency's response action contractors 

and to any other parties performing response activities under the 

Agency's oversight pursuant to court order, aclJ!Iinistrative order. 

or consent agreement under Section 106 or 122 of CERCLA. The 

Agency should also require tile 1-'mdolo'ner to provide assurances 

that tle will continue to exerciAe due care with respect to the 

hazardous substances at the site. 19 The Agency shall also 

require that the purchaser file in the local land records a 

notice acceptable to EPA, stating that hazardous substances were 

19 The Confer-ence comminee made the following statement 
regar-ding 107(b)(3l's-due care requ1rement: 

(T]he due care requirement embodied in section l07Cbl(3l 
only requir-es such person to exercise that degree of car-e 
which is reasonable under tt1e circwnstances. The · · 
requir-ement would include tt1ose ·steps necessar-y to 
pr-otect the public from a he,lth or environmental thr-eat . 

Conference Report on SARA, ·H.R.· '005, 99th cong., 2d S4!SS., p. 
187. 

• I 

i 
I 
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disposed of on the site and that EPA makes no representation as 

to the appropriate use of the property.w .Settlements under 

.CERCLA generally •also. require that the settlor agree not to 

assert any claimscor,causes of·action against'tlie,United· states 

./_ • • ··· , r 1 • or the Hazardous Substance superfund··arising from work performed 

or expenses incurred· pursuant to the agreement,· ·or to seek· any 

other costs, damages, or' ·attorney's fees from the ·united' states. 

arising out of response activities at the facility. These 

requiremem:s are in addition to any cash·component of 'the de 

minimis settlement; ·as discussed above. 

In exchange forJthfs consideration·, the' iandoW!ler will' 
. ' . ' -· . . : . 1 

receive statutory contribution protection under sections· 

lll(f)(2) and 122(g)(5) ofCERCLA.· subjectto·the reopeners 

discussed below' tlie limdciwiier may also receive a cove~ant. not t'(,.. ( 

sue for civil claims seekiriq · irijuncti ve relief under ·sectionc' 106 · 

of CERCLA and Section 7003 ·or-RCRA21 "or cost recovery under 

section 107(a) oCCERCLA with 'reqard"to the facility when' the'; 

Agency determines that such •a· covenant: is iri·'the public·"· 1· 

i ' ;, .. - ' .. " . ' 

·- ·. ,·. 

' .... \ 

» Where the ROD requires that institutional controls. be imposed-on the 
property, a much more extensive notice may be required. 

21
. Section 10o:3:' of RC~ m8.y provid,e an· additional basis for_ compelling 

cleanup or obtaining cost recovery in appropiiate circumstances where a party 
'"has contributed or is contributing to {the past or present} handling, storage, 
treatment, trAnsportation, or.disposal'" of any sOlid or haZardous waste~ Where 
the release or threatened release involves wastes which are riot hazardous 
Bubstances under CERCLA, Section 7003 of RCRA can be an important.supplemental 
enforcement mechanism. for obtaining cost recovery or injunctiVe relief. 

·' ( 
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interest.n ·However, natural resource damage claims may not be 

released and·should be expressly reserved unless the Federal 

natural resource trustee has agreed in writing to such a covenant 

not to sue pursuant to the terms of Section 122(j) (2) ·of 

CERCLA. 23 

b. Reopeners 

In order·to protect ttie·agency against the·possibllity that 

the information suppl1ed by the landowner regarding his 

eligibility for a de minimis settlement is inaccurate or 

incomplete, the settlement agreement generally should. include a 

certification by the landowner that he has fully and accurately 

"disclosed all information in his possession regarding those 

qualifications. The settlement agreement should also include a 

reservation of rights which would allow the government to seek 

further relief form the landowner, including the filing and 

enforcement of a federal lien,~·if information not known to the 

government at the time of settlement is discovered which· 

indicates that the landowner does not meet the requirements for a 

n Any covenant provided should be drafted to apply only to the individual 
landowner and should not run with the property at issue. 

D In accordance with Section 122(j) (1) of CERCLA, where the release or 
threatened release of any hazardous substance at the site may have resulted in 
damages to natural resources' under the trusteeship of the United states, the 
Region should notify the Federal natural resource trustee of the negotiations and 
encourage the truste~ to participate in the negotiations. 

1A Guidance on federal 1 lens has- been provided by separate memorandum 
entitled "Guidance on Federal Superfund Liens,·" (issued by AA-oECM, September 22,· 
1987). . . 

I 

I 
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de minimis settlement •.. The settlement agreement should expressly ... 
reserve the_Agency's right to ~eek furt~er relief from the 

landowner, where appropriate,. includ_ing but._-,n~f~- limited to: for 

claims arising from the introduction of any hazardous substance, 
, . , I . . .. . 

pollutant, or contaminants at the facility by any person after 

the effective date of the settlement agreement; for failure of 

the landowner to exercise due care wit~ respect to any 

contamination at the facility; ,for exacerbation_ by the: landowner 

of the existing release or. threat of release of hazardous 
' . . .! •. . ' . 

substances; or for failure to cooperate ·and/or-for interference. 

with the Agency, _its r_esponse actio.n .contractors,· or .other 

parties or their contractors conducting respanse activities under 

Agency oversight in the implementation _of response· actions at_the 

facility. _In addition, ot~er reopeners _may need to be 

incorporated .on a.ca~e by case basis. 

'. 
c. Tyt!e of Agreement, 

Section 122(g)(4) _of CERCIA requires that_ de minimis 

settl~ments be en~ered _eitheF thx:ough•jud,icial-consent_ decree~ ·.or 

administrative orders on consent.~ Generally, a de minimis 

settlement with a landowner should be concluded by separate. 

agreement, rather· than __ as part .of. a la~ger ~greement: with. other· 

potentially responsible_parties. Pursuant-to Agency delegation 
· .. 

. ' .'! 

... 
lJ Model language is provided in Attachment I, "Model CERCLA Section 122(g) 

(4) Administrative Order on Consent for Settlements with Landowners under Section 
122(g) (1) (B)" and Attachment II, ".Model CERCLA Section 122(g) (4) Consent Decree 
for Settlements with Landowners under Section 122(g)(l)(B)·" 
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14-14-E (September 13, l987), and waivers of settlement 

concurrence in "Revision of CERCLA civil Judicial Settlement 

Authorities under Delegation 14-13-B and 14-14-'E" (Adams/Porter 

June 17, 1988), the. first landowner gg minimis consent decree 

negotiated by each Region must be referred to Headquarters and 

must receive the concurrence ·of the Assistant Administrator for 

Enforcement and Compliance Monitoring or his designeee ("AA

OECM") and the As~istant Administrator for Solid Waste and 

Emergency_Response or his designee ("AA-OSWER") prior to referral 

to the Department of Justice for filing. After the Region has 

concluded one de minimis consent decree with a landowner, other 

consent decrees may then be referred directly to the Deparment of 

Justice with consultation by the AA-OECM and the AA-OSWER. All 

de minimus consent decrees will be subject to a thirty-day 

comment period after lodging.· 

if the de minimis settlement is entered th~ough an 

administr~tive order on consent, it must receive the concurrence 

of the AA-OECM and the AA-OSWER prior to signature by the 

Regional Administrator if it is the first administrative 

settlement with a de minimis landowner. V Additionally, if the 

total past and projected response costs for the site, excluding 

interest, exceed $500,000, Section 122(g) (4) requires that the gg 

minimis administrative order on consent receive the prior written 

approval of the Attorney_General or his designee. Section 

122(g) (4) of CERCLA gives. the Attorney General thirty days from 

referral by EPA to approve or disapprove the settlement. If he 
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does not act within,this time.period, the settlement will be 

deemed to have been approyed unless he has reached agreement with 

the Agency on an extension of time.'"' section: f22(i) of CERCLA· 
~ ----

requires notice of all administ~ative de minimis settlements to 

be published in the ·Federal Register f?r a thirty . .day.comment 

period. .The Region must consider all comments received and "may 

withdraw or .withhold con~ent.to·the. proposed settlement if such 

comments disclose facts or considerations which indicate the 

proposed ~ettlement is inappropriate, improper,·or inadequate." 

Section 122(i) (3) • 

. c.. Policy on Prospective Purchasers 

Because of·the·clear liability which attaches to landoWners 

who acquire property with· knowledge of. contamination, the Agency. 

has received numerous requests for covenants not to sue from 

prospective purchasers .of cont~minated property. 77 

It is the Agency's policy not to ~come ~nvolved.in·private 

real estate transactions. However, a covenant not to sue a. 

prospective purchaser might appropriately be considered if an 

enforcement·action is anticipated and if performance•of or 

payment for cleanup would not otherwise be available except from 

the Superfun~ and if. th~ pros!?.ective purchaser participates in a ' 

. .. ·-•' 

26 More detailed.- proced~rea for th:a referrii."l of de m'iriimis cOii.sent orders 
to Headquarters and the De~artment of Justice are b~ing develope~ .. 

21 Since settlements with typical prospective purchasers (i.e. those who_~ 
do not currently own the pr_operty, are not otherwise involved with thG site, and 
are, therefore, not yet liable under Section 107) will not be reached under 
Section 122, the. procedures and restrictions in that section, such a~ those 
relating to covenants not to sue, will not apply. 
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clean-up. A prospective purchaser may participate in cleanup 

either through the p"ayment of a substantial sum of money28 to be 

applied towards a clean-up of the site or through a commitment to 

perform substantial response actions. 

There are a nUmber of concerns,· however, associated with 

entering into such covenants which may, in a given case, outweigh 

any benefit· which the Agency may receive. Given the number of· 

sites on the National Priorities List ("NPL"), most have not been 

the subject of· a remedial investigation/feasibility study 

("RI/FS"), nor have responsible party searches been conducted. 

Therefore, in most instances·, the extent of contamination and 

necessary remedy will be unknown _and it may be impossible to 

determ'ine whether the proposed activities of the prospective 

purchaser at the site (for example, operating·a manufacturing 

facility·or'developing the property) will interfere with ·any 

remedy ultimately selected by the Agency. Secondly, 'unless the 

universe of potentially responsible parties and their financial 

viability is known, it will be impossiule to determine with any 

certainty that the Agency is receiving a benefit which otherwise 

could not be obtained. If there are other viable responsible 

parties,· by enteri'ng into an agreement with ·a prospective 

purchaser for future response costs, the Agency wiil 

211 Such monies could be paid directly to the SuperfUnd (in t.he event the 
Agency is undertaking the cleanup) or in appropriate circumstances and with 
proper controls could be paid to the seller of the property if the seller has 
ag~ee_d to perform substantial' response action pursuant to an administrative order 
or qonsent decree . 
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have mer.elY:, succeeded in providing those othe~;. parties with a_ 

se_t_-off ag:ainst .f"!-ture cost recovery,. Furtherm_ore, r in some 

instances, the Agency may ultimately be able t 0 rec9~P its 

response costs, or at least an amount equivalent _to _the 

consideration offered by a prospect! ve purchaser, -through 

enforcement of the federal lien established·pursuant•to Section 

107(1) of, CERCLA. 

Moreover, the listing of any site on the NPL-means that there_ 

is a rele~se or threaten~d release of hazar~ous substances from 

the site. Development and commercial use o~ such si~es·may pose 

a danger _to .those persons present at such sites,- ·an~ _the.- , 

activities to be .carried _out by the purchaser, _even,_ with the· .• 

exercise of due care, may aggravate or .contribu_te _to;~he .•. - · 

contamination •.. Where .. the remedy! calls for other th.~n des_truction 

of all contaminants below health based .levels, there may- be a· 

risk that. unknown future uses are inconsistent with.the remedy .or 

may interfere with an ongoing cleanup. 
' . - - ' . 

The Agency. recoqniz_es, however, that in an appropriate case, 

entering _into a covenant.not·to sue with. a prospec~~ve.purchaser. 

of contaminated property, given appropriate envi!olll!lental •. 

safeguards, may result in an envi~onmen~al benefit through a 

payment to be applied to clean-up of the site or a commitment to 

perform response action. This guidance sets forth criteria which 
" should be met before the Agency will ·enter into such' covenants. 

. . . . ' - . ' 

These. criteria are minimal standards, ;howeve'r; anc:(the. Agency 

will reject any offer unless it determines that 

.. ·. 
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entering into a covenant with a prospective purchaser is 

sufficiently in the public interest to warrant·expending the 

resources necessary to reach such an agreement in light of 

competing priorities for the use of limited Agency resources. 

1. criteria for .entering into covenants· not to sue.with 

prospective purchasers of contaminated property 

a. Enforcement action is anticipated by the Agency at 

.the facility 

It is the policy of the Agency·~ot to become involved in 

purely private commercial transactions. The Agency·will not 

entertain requests for covenants not to sue from prospective 

purchasers unless an enforcement action is contemplated with. 

respect to ·the .facility. Therefore, such covenants generally 

will be considered only with regard to those facilities listed or 

proposed for listing on the.NPL, those facilities at which Fund 

monies have been expended,· or those facilities which are the 

subject of a pending enforcement action. 

b. A substantial benefit. not otherwise available 

will be received by the Agency for cleanup 

The Agency will not entertain requests for covenants not to 

sue unless entering into such a covenant will produce a 

substantial monetary benefit to be applied to response activities 

at the facility~ or an agreement to conduct response actions, 

which otherwise would not.be available: This criterion 

I 

I 

I 
I 
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may be met if the Agency proje~ts _that its anticipated response 

costs are not recoverable-form other-sources. However, if- the 

Agency determines that its anticipated response costs can be: 

recouped through ~ther means, such as the filing and enforcement 

of a federal lien, sue~ covenants will no~ be en~ertained. ·' 

c. 

1 . 

_The Aaency believes that the. continued. operation 

of the facility or·new site development. witb the 

exercise of due care. will not aggravate or 

cont;,ribute to the existing contamination of 

-interfere with the remedy: 

Unless the Ag~ncy believes,- based on available .. informat£on, 

that the continued operation of the facility or new development 

of the site will not aggrava~e pr contribute to the existing 

contamination or i?tEirfere with the remedy,_ ·such agreements will 

not b~ entertaine~. Information which should be ~onsidered by 

the Agency includes the remedial investigation/feasibility study, 

if completed, and all other information-relevant to the condition· 

of the facility •. If the prospective purchaser is to.continue the 

operations of an.existing.facility, the Agency will require the 

purchaser to submit -information sufficient to determine whether• 

the continued operations are l·ikely to aggravate· .·or contribute to 

the existing contamination or interfere.-with the. remedy. If the 

prospective J;>U.rchaser plans to -undertake new operations or-- ··· 

development of .the facility·, <;:omprehensive ·.information regarding 

these plans will be 

. ' ! 

I 
\ 
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required. If the available information indicate that the planned 

activities of the prospective p~rchaser are likely to aggravate. 

or contribute to the existing contamination, the agreement will 

not be entered into or will include restrictions which prohibit 

those operations or portions of those operations which are likely 

to aggravate or contribute to the existing contamination or 

interfere with the remedy.· 

The Agency's determination as to whether the available 

information is sufficient ·for purposes of this evaluation will be 

made on a case by case basis; however, one key factor which will 

necessarily be considered ,is whether the remedial investigation 

has been completed and the extent of, information which has been 

generated in that process. ~If the available information is 

insufficient for purposes of evaluating the impact of the 

proposed activities, the agreement will not be entered into. 

d. Due consideration has been given to the effect of 

continued operations or new development on health 

risks to those persons likely to be present at the 

site 

The Agency will not entertain requests for covenants not to 

sue unless due consideration _has been given to the effect which 

continued operations at the. facility or new development is likely 

to have on the health risks to those persons likely to _be present 

at the site. 
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e. The prospective purchaser is financially viable. 

The prospective purchaser must demonstrate that he is 

financia.lly viable· and capable of ~fulfilling hls obligations 

under the agr.iement. The Agency will not entertain requests for 
-· covenants n·ot to sue i'f it appears that the Agency could not 

recoup its costs 'in'the'·event ·that-the purchaser breaches his 
·' 

obligations under the agreement. 

2. content and form of settlement 

If tha..· foregoing criteria are met, and the. Agency determines 

that entering into.the .. covenant not to sue is in the public 
. -. I . ~ . . , . . .· . . • . 

interest, the covenant will be embodied in an agreement to be 

executed by the. ~uthoriz~d representatfve of the prospective 

purchaser, '"the Regional Adlliinistrator (with the concurrence of 

the AA-OECM,. the AA.;.OSWER; and the Attorney General) , and, where· 

appropriate, the current owner of the facility.~ 

a. consideration 
•• .J' 

(· - :. . , . 
Generally, the consideration required of the prospective 

purchaser will be a cash payment.·. In. specific cases, it may be 
•. I 

possible to dedicate the payments to response activities at the 

site through an appropriate mechanism.» However, the 

consideration may take the form of a removal, or if a Record of 

..; . 

. In the past, this has arisen most often in the bankruptcy conteXt. 

» Note, however, that at present, the federal Superfund accounting system 
does not provide- for the establishment of site specific accounts to receive 
dedicate payments. 
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Decision (ROD) had been signed, remedial activities. In 

addition, the prospective purchaser must agree not to assert any 

claims or causes of action. against the united states or the 

Hazardous Substance Superfund arising from contamination of the 

facility which exists as of the date of acquisition of the 

facility, or to seek any other costs, damages, or attorney's fees 

from the United states arising out of response activities at the 

facility. 31 The Agency shall also require that the purchaser 

file in the local land records a notice acceptable to EPA, 

stating that hazardous substances were disposed.of on the. site 

and that EPA makes no representation as to the appropriate use of 

the property. 

The agreement should contain a provision under which the 

purchaser grants an irrevocable right of entry to the Agency, its 

response action contractors, and other persons performing 

response actions under Agency oversight for the purpose of taking 

response actions at the facility and for monitoring compliance 

with the agreement. 

In exchange for this consideration, the Agency will grant a 

covenant not to sue to the prospective purchaser for 

31 In evaluating what is appropriate consideration, the Agency should 
consider· the value of any lien which may be or has been placed on the property 
pursuant to CERCLA Section 107(1), since, in entering intO an agreement with a 
prospective purchaser, the government is relinquishi~g its right to recover its 
cleanup costs when the property is subsequently sold to the prospective 
purchasera This is because an agreement with a prospective purchaser would 
effectively constitute a satisfaction of the prospective purchaser's liability 
for cleanup work at the site, thus terminating any lien under Section 107(1)(8). 
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civil liability under sections 106 and Hl7(a) of CERCLA and 

Section, 7003.of RCRA arising from contamination of the facility 

which exists as of the date of acquisition of the facility. The 

covenant sh~~ld: provide tti~~, .with r~spect ·t~ any claim or cause 

of action asserted by the Agency against the prospective 

purchase, the purchaser .. shall bear the burden of proving that the· 

claim or cause of action, or any part thereof, is att~~butable 

solely to conta~ination which existed prior to the date of 

acquisition. 

b, Reseryation of rights 

The agreement should expressly reserve the Agency's rights to 

assert all claims against the. pr'c;sp~ctive purcha~er, except for 

those set-forth in the.covenant not to sue, including, but.not' 

limited to, 

(i) 

(ii) 

(iii) 

those·claims arising from: 

the release or threat of release of any hazardous 

substance, pollutant or contaminant re.sulting from 

the purchaser's 'operation o'f the facility; 

the release or threat· of release·of .any-hazardous 

substance, pollutant, or contaminant resulting . . ' . . 

from the introduction of any hazardous substance, 

pollutant, ot: contaminant at the fa;cllity by any 

person after the date of· acquisition by the 

purchaser; 

exacerbation of contamination existing prior to 

the date of acquisition; 

(iv) ·failure to co.operate and/or interference with the 

Agency, its response action contractors, or other 

persons conducting response activities under 

Agency oversight in the implementation of response 

actions at the facility; 

·(v) failure•to exercise due'care with respect to any 

(vi) 

contamination at the fac~lity; or 

any and all criminal liability. 
. ' 

. ·, 

' -
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The agreement should also expressly reserve the Agency's 

rights to assert all claims and causes of action against all 

persons other than the purchaser. Unless the Federal natural 

resource trustee has agreed in writing to the povenant not to 

sue, the agreement should also expressly reserve natural resource 

damage claims. 

c. Scope of response actions 

The agreement should provide that none of its terms is to be 

construed as limiting or restricting the nature or. scope of 

response actions which may be undertaken by the Agency in 

exercising its authority under federal law. In most 

circumstances, the agreement should also state ~hat the purchaser 

recognizes that the implementation of response actions may. 

interfere with its operations, including closure of the facility 

or a part thereof. 

d. Compliance with applicable laws and duty to 

exerci.se due care 

The agreement should provide that the purchaser is subject to 

the requirements of all federal and state laws and regulations, 

including the duty to exercise due care with respect to hazardous 

substances at the facility. 

e. Disclaimer 

The agreement should contain a statement that the execution 

of the agreement in no way constitutes an Agency finding as to 

risks to human health and the environmental which may be posed 

i 
I 

i. 
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by contamination at the facility or an Agency representation that 

the property is"fit of any partic~lar 'u~e. 

3 • Procedures 

, ' 

Any ~qreement ~ritered with a prospe~tive purch~ser of 

contaminated·property niust receive the concurrence of the AA-OECM 

and the AA-QSWER. Additionally, such agreement must be approved 

by the Attorney General. Procedurally, the Regions should handle 

requests for such covenants·in accordance with forthcoming Agc~cy 

guidance Qn the referr.~i of administrate ·settlements under 
' ' ~ . ' : .~ (.· ' 

Section 122(g) (4)·.n 'The settlement' analysis requfred. by that . 
guidance should specifically address the criteria· set f.orth in 

this memorandum for enterinq i~to C:~ve~~itts not to 'su'e. with 
.• 

prospective.purchasers of contaminated property. 
·'. 

V. PYRPQSE ANb USE oF THIS GUIDANCE 

This guidance and ~ny internal procedures adopted for its 
- ·, ' 

implementation are intended solely as guidance for employees of 

the U.s. Envlronmen"tal Protect·i~n Agency. They do not constitute 
,., .. 

rulemaking by the Agency and may not be relied upon 'to create a 

right or· benefit, substantive or procedural; enforceable at law 

or in equity, by any person. The Agency may 'take action at 
~ 

variance with this guidance or its internal implementing 

procedures. 

Attachments 

" ~ supra note 26. 

.. 

. .. 

( 
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Attachment I 

HODEL CERCLA SECT! ON 122 (a! ( 4! ADMIN I STRATI 'jE ORDER ON CONSENT 
FOR SETTLEMENTS WITH LANDOWNERS UNPER SECTION 12C(a! (1) (B! 

IN THE !-lATTER OF: U. S. EPA Docket 
·.,, ... ~·--··-· l l No • 

[Insert Site Name and Location] ,. 
'• ) 

Proceeding .under Section. l22(g) (4) ) 
of the comprehensive Environmental ) ADMINISTRATIVE ORDER 
Response, Compensation, and Lia-. ) ON CONSENT 
bility Act of l98q, as amended, ) 
42 u.s.c. 9622(g) (4). ) 

--~------------------------' 

I. JURISDICTION 

This Administrative Order on Consent ("Consent Order") 
is issued pursuant to the authority vested in the President 
of the United States by Section l22(g)(4) of the 
comprehensi've Environmental Response, Compensation, and 
Liability Act of 1980, as amended by the Superfund 
Amendments and Reauthorization Act of 1986 t"CERCLA"l, Pub. 
L. ·No. 99-499, 42 U.S.C. 9622(g) (4), to reach settlements in 
actions under Section 106 or 107(a) of CERCLA, 42 u.s.c. 
9606 or 9607!al. The authority vested in the President has 
been delegated to the Administrator of the United States 
Environmental Protection Agency ("EPA") by Executive Order 
12580, 52 Fed. Reg. 2923 (Jan. 29, 1987) and further 
delegated to the Regional Administrators of the EPA by EPA 
Delegation No. 14-14-E (Sept. 13, 19871. 

This Administrative Order on consent. is issued to 
[insert name] !"Respondent"). Respondent agrees to 
undertake all actions required by the terms and conditions 
of this consent Order. Respondent further consents to and 
will not contest EPA's jurisdiction to issue this consent 
Order or to implement or enforce its terms. 

I I. QEFINITIONS 

"Site" shall mean that parcel of property located at 
[insert address and· general description], more particularly 
desc'ribed as [insert legal description of the property owned 
by Respondent]. [NOTE: Additional definitions may be 
required.] 

Mmccul02
Sticky Note
Model language superseded 9/26/2014



- ") ' 

- ·z.- 98 35. 9 

,'•1 

! '. .-.· 

III. STATEMENT OF FACTS 

1. [In one or more •paragraphs, describe the NPL status 
of the site and briefly describe·· the historicar hazardous .. 
substance activity at the site,. including the date on which 
the hazardous substance activities were terminated.] 

' ' ' 2. Hazardous substances within· the defiriitfon of 
section 101(141 of CERCLA, 42 u,s.c. 9601(14·1·,' have been· or 
are threatened to be released into the environment at or 
fro~the Site. [NOTE: Additional information about .. 
specific hazardous substances present on- or off-site may be 
included. J 

3. As a result of the release or threatened release ot 
hazardous substances into the environment-, EPA has · ' 
undertaken response action at the· Site· under section 104· of· 
CERCLA, 42 u.s.c. 9604, and will undertake response action 
in the future. · .[NOTEi A brief recitation of the specific 
response actiori undertaken· or planned' for the site, 
~. whether an·RI/FS'and ROD have been completed, shourd 
be. inc 1 uded. J · . ' ·-

" . 
4. In performing 'this response action, EPA has· 

incurred and will continue-to incur response· costs at or in' 
connection with the Site. · [NOTE: The dollar--amount and 
costs incurred as·of a specific date should-be included.) 

' ' '' 
5. [Identify the Respondent, the nature of his 

ownership interest in the site, the manner in which he 
acquired the site, ~. by purchase, bequest~ eminent 
domain proceedings, ~-., and the date of acquisition.- Add 
any other,facts relevant to the requirements of Section 
122(q).) 

6. Respondent represents, and for the purposes of this 
order EPA accepts, that respondent's involvement with the 
site is limited to the following:. [State each fact. Make 
sure to address the elements of section 122(q)(ll(Bl, and if 
no cash consideration is involved, sections 107(B) and· 
101135 I. I . ..._ .. 

\. 

7. :. Payments. required to· be made by Respondent pursuant 
to this Consent Order are a minor portion of the total 
response costs at the Site which EPA, based upon currently 
available information, estimates to be between $ ___ and $ __ _ 
[NOTE: This statement need not be included if EPA is 
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settling only for access and due care assurances. The 
dollar figure inserted should include the total response· 
costs incurred to date as well as EPA's projection of the 
total response costs to be incurred during completion of the 
remedial action at th_e site.] · 

. IV. DETEBMIN;TIQNS 

Based upon the.Findings of Fact set forth above and on 
the administrative record for this Site, EPA has determined 
that: 

1. The site as described· in section_ II· of this consent. 
Order is a "facility" as that term is defined in section 
101(9) of CERCLA, 42 U.S.C. 9601(9). 

2. _Respondent is.a "person" as that term is defined in 
section 101(2ll of CERCLA, 42 u.s.c. 9601(21)~ 

3 ... Respondent is an "owner" of a· fac i 1 i ty within the 
meaning of Section. 107 (a)( ll of CERCLA, 42 u.s .c. 
9607(al(l), and-a •potentially responsible party" within the 
meaning of section 122.tgl ( ll of CERCLA, '42.-u.s.c. 
9622(g)(l). 

4. The past, present or future migration of hazardous 
substances from the Site constitutes an actual or threatened 
"release" as that term is -defined in Section 101(22) .of 
CERCLA, 42 U.S.C. 9601(22). 

s. Prompt settlement with the Respondent is 
practicable and in the public interest within the meaning of 
Section 122(g) (1) of CERCLA,, 42 U.S.C. 9622(g) (1). 

6. This consent Order involves at most only a minor 
portion .of the response costs at the Site pursuant to 
Section 122(g) (1) of CERCLA, 42 U.S.C. 9622(g) (l). [NOTE: 
This statement need not be included if the Agency is 
settling only -for access and due care assurances. I 

7. Respondent is eligible for a~ minimis settlement 
pursuant to section 122(g)(l)(B) of CERCLA, 42 u.s.c. 
9622 (g) ( 1) ,(B); 

V. ORPER 

Based upon the administrative r.ecord for .this Site and 
the Findings of Fact and Determinations' set. forth above, and 
in consideration of the promises .and covenants set forth 
herein, it is hereby AGREED TO AND ORDERED: 
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. . . . _ .... ' 

·.VI. ACCESS NJD NOTICE : . -. ' 

. '. 't•.' ' .. ,· ·'. ~ J j J . 

1. Respondent ·:hereby.·grants to • EPA, i·ts · 
representatives, contractors, agents,.and a~l other persons· 
performing response actions under EPA's oversight, an . 
1rrevocable right of access to the Site for the purposes of 
monitoring the terms of"thi's .consent Order and performing 
response actions at the Site. Respondent shall file in the 
land· records of • · · . , .. county a notice, ·approved 
by EPA(· to subsequen·t. purchasers of the· land, 'that 'hazardous :t 
substances were disposed of on the site and that EPA makes .. ·' 
no representations as to the appropriate use of the 
property. 'Nothing. her.e'in. shall ·1 imi t EPA • s right of access 
under:..appl.icable ·law.. · : J : •. ,: · •' ' . · ·G 

.. ~- . 'J -·,: 

2. Nothing in this consent Order shall in any manner 
restrict or· 1-iinit •the nature or. scope of respon·s·e ·actions 
l.'hich may be taken· by EPA in fulfillii-ig>:'its •resporisibilitfes · 
under ·federal law. Respondent recognizes that the 
implementation of' response':<actions at the Site niayo:fnterfere 
with the use of h·is property.. Resporident' .. agrees -to"'' · 
cooperate· with EPI'\ in· the implementation of response ·act·ions: 
at the Site and further agrees not to· fnterfere:with''such ' 
response actions. .( · 

··VII.· 1DUE Ql\REr<.· ·' ... 
.: I -'. - ,.. • ' i ) '. ; ' ,,·,_ ~ ,•, J. • 

3.: ·Nothing in· this~ c·onsent ·'Order shall 'be 'construed· ·to 
relieve· Respondent of his duty to excer'cFse due:care with 
respect to the hazardous substances at the Site or his duty 
to comply with all <jippHcable l_aws1 ahd · regt\lat~ons. · '-

. , ... r • ' · ~ .·1 
' . ) .. . ,. 

'VIII.· PAYMENT.; · · 1 ' I · ' i !" 

' . 

·'· 

4. ·Respondent shall pay'the suii\-of·s ·· to'the 
Hazardous···substance Superfund ·with'in · __ ·days [insert sho'rt ··: 
time period,-L..SL..:,.'i:o; 30 or.'45 days] 'of the eft'ective·date 
of this Consent Order.- '[NOTE:· If EPA is settling' only foi· 
access, notice and due'care assurances, then this~section · ·-~ 
may be omitted .. If EPA is settling for an agreement by the 
owne'r to perform response act'ivi ties. [ r;emovai'-''-s~nce a ,. 
consent decree i's required for remedial activi t·r~s l ~ rat;her 
than a cash payment, then the following section should'be 
substituted: "WORK TO-BE PERFORMED: Respondent agrees to 
perform [insert general description··of activities to be 
perforcmed].. as more fully described in the Scope of wor){ and 
schedules attached here'to :as Exhibit· A· and 'incorporated 
herein. and in accordance.' with·' the. schedu-les arid standards • 

.,.._._~ • • '· \ > • I, :• • • • 

.. ; ·' . ,; . ' 

( 
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set forth therein. Based on information provided by 
Respondent; EPA estimates· the present value of_, this ':'orlc to 
be approximately S ·. "J 

s·. The payment ·Specified in Paragraph 4 shall' be made 
by certified or .c.ashier • s check payable to "EPA Hazardous 
Substance Superfund." Each check shall reference-the site 
name, the name and address of the Respondent, and the EPA 
docket number for this action, and shall be sent to: 

[Insert address., for Regi.onal lock box J 

6. Respondent· shall·.simultaneously send a copy of its 
check .to:.. ·· · 

[Insert name and address of Regional Attorney 
or .. Remedial Prbj!3Ct Manager] 

Ix: CIVIL PENALTIES 

7. In addition to any other remedies or sanctions 
available to EPA, the Respondent shall be subject to a civil 
penalty of up to $25,000 per day for each failure'or refusal 
to comply with any term or condition of this consent Order 
pursuant to Section 122( 1) of CERCLA, 4? u.s.c .. 9622( 1).

[NOTE: If the Respondent is to perform the removal action 
under the Consent Order, stipulated penalties sho.uld be 
considered.] 

' x.· CERTIFICATION OF"RESPONPENT 

8. The, Respondent certifies that to the best of his 
knowledge and. belief he has fully and accurately disclosed 
to EPA and stated in Paragraph 6, Section III, all 
information currently in his [its] possession arid in the 
possession of his agents, [or in the"possession of its 
officers, directors, employees, contractors or agents] which 
relates in any way to his [its] qualifications.for a~ 
minimis settlement under section 122(g) (l)(B) of CERCLA. 
[NOTE: In very limited circumstances this language may be 
omitted if EPA determines that the risk'of discovering 
information which would disqualify the Respondent from a ~ 
minimis settlement. is negligible.] 

XI: COVENl\NT NOT TO SUE 

9. Subject to the reservation of rights in Paragraphs 
11 and 12, section XII, of. this Consent Order, upon payment 
of the amounts specified in 'Paragraph 4, section VIII, of 
this Consent Order [NOTE: If ~Jork is to be_performed instead 



- 6 - 9835. 9 

of a cash· payme11t, thisrsenterice•·shouli:l read:'~i•upon · 
satis,factory, compl,etion of· the work·!specified· in the.Scope 
of work." If EPA is settling only for .access 'and due care 
assurances, this sentence should read:. "upon the effective 
date of. th·is.Consent·Order·."], EPA covenants not tci.sue or .. 
take. any: other c ivi 1 or .admini-strative ·action against 'the 
Respondent. tor any and all c i vn ·liabil~ ty· for ;injunc·t'fve 
relief or reimbursement of respo·nse co·sts pursuant to . . 
Secti.ons 106 or l07(a)' of CERCLA, ·4·2-u.s'.c. ··9606' or· 9607'(a)·, 
or Section 7003 of the Resource Conservation and Recovery 
Act, as amended,. 42 u.s.c. 6973,'with·'n;igard 'to the Site. 

10. In consideration of EPA's covenant not to sue in 
Paragraph. 9 , .. section xr; of· this consent-' cirder·~L the' 
Respondent agrees not to assert any c !aims or causes' 'of · ' 
action against the United States or its contractors or its 
emp_loyees. or the 'Hazardous substance·· super'fu_nd arising out 

'of· expenses incurred or-payments'made [or work performed] 
pursuant to this Consent Order, or to se.ek any other ·COsts, 
damages, or attorney's fees-from the United states or its · 
contractors or employees arising out.of response activities 
attheSite; ··· .. ··· "" · .. , .• ,, .·J .. ~- • 

' -.. • .. ~ < •J ~-"' ' 

; XI I. RESER\ffiTION OF RI,GHTS· 
·,'-

,· 

lk· Nothing"in this ·consent Order. is intended to be 
nor shall i.t. be: construed ·~s a ·re~ease· o:i: .:cc;>VElnan~. not; , t<?:, 
sue for any clalm.or cause of act1on, adm1n1strat1ve or 
judie ial, at law or in equity, which the United States·; 
including EPA, may have against Respondent for: 

r. . • . . •• 

a) any liability as a re,-..:lt of failure to .. provide., 
access., ·notice; or otherwise·comply'with Paragraphs 1 _and .2, 
Section VI ·of· this consent Order···· · ,,. : · · ·• · · · · · · 

I . I I ,·· .. • 0 •' !-,. • ' • ' : . . . . : : . -~ -' 

b) .. · any liabi n ty. as a restil!t ·of faqure·:to ·exer.dse due 
care with respect to na·zardous .. substances· ·at. t_he ·site; · 

• - • • • • < - •• ; 

)o cl· any liability as a'·result ·of faii:ure to·make.-.the' 
payments· [or perform the' 'work] required 'by Paragraph .4, 
section VIII' of thi_s consent ·order; .. · · ·· 

.. r ·. , • 

· dl ~Y- liability ·resti'lti'ng _.from e~acerbation 
Respondent of the release or ·threat of 'release of 
substances from the Sit:e; -.-_) __ . 

e) any and all criminal liability; or 
- •' t .• • -' 

by. 
hazardous 

. • ,. _. . - ~ • • ! 

.f) any matters ·not express·ly'included in_the covenant 
not to. sue set forth in Paragraph <:!, sectioJ:}_XI; ot;.this ~. 
Consent Order, including, without iimi tatiori ~ any liatii li ty 
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for damages to nat·ural resources. [NOTE: This natural 
resource damage reservation must.be included unless the 
Federal natural resource trustee has agreed to a covenant 
not to sue pursuant to section 122(jl (2) of CERCLA. In 
accordance with Section 122(j)(l) of CERCLA, where the 
release or threatened release of any hazardous substances at 
the site may have resulted in damages to natural resources 
under the trusteeship of the United States, the Region 
should notify the Federal natural resource trustee of the· 
negotiations and encourage the trustee to participate in the 
negotiations.] 

12. Nothing in this consent Order constitutes a 
covenant not. t'o sue or to take action or otherwise limi t:s 
the ability of. the United States_. including ·EPA, to seek or 
obtain further-relief from the Respondent, and the covenant 

·not to sue in Paragraph 9, Section XI, of this consent Order 
·is null and void, if information different from that 
specified in Paragraph 6, section III, is discovered which 
indicates that Respondent fails to meet any of the criteria 
specified in section. 122(gl(ll(B) o~ CERCLA. 

13. Nothing in this consent Order is intended as a 
release .. or covenant not to sue for any claim or cause of 
action, administrative or judicial,· civil or criminal, past 
or future, in law or in equity, which the United States, 
including EPA, may have against any person, firm, 
corporation or other entity-not a signatory to this consent 
Order. 

14. EPA and Respondent agree that the actions 
undertaken by the Respondent in accordance with this consent 
Order do not constitute an admission of any liability by the 
Respondent. The Respondent does not admit and retains the 
right to controvert in any subsequent proceedings, other 
than proceedings to implement or enforce this Consent Order, 
the validity of the Findings of Fact or Determinations 
contained in this Consent Order. 

XIII. CONTRIBUTION PROTECTION 

. 15. Subject to the reservation of rights in Paragraphs 
11 and 12, Section XII, of'this Consent Order,· EPA agrees 
that by entering into and upon carrying out the terms of 
this consent Order, .Respondent wi 11 have resolved his 
liability to the United States for those matters set forth 
in the covenant not to sue, Paragraph 9, Section XI, as 
provided by Section 122(gl(5l of CERCLA, 42 u.s.c. 
9622(gl(5l, and shall have. satisfied his liability for those 
matters within the meaning of Section 107(al of CERCLA, 42 
u.s.c. 9607(al. · 
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f.)' ' . ' . ' ... 

I ~ "• - '., . . . 
. 16. This Consent Order shail. apply to and be binding 

upon the Respondent and his heirs, agents, and assigns [its 
officers, directors, employees, agents, successors-and. 
assigns] .. The signatory represents that he· is ·fully 
authorized to enter into the terms and conditions of this 
Consent Order and to legally bind the Respondent. (NOTE: 
The preceding sentence and the bracketed phrase in the first 

. sentence should be used if the respondent is a corporation 
or entity other than a natural. person. J In the event that ·: 
the Respondent transfers title or·_possession:of the Site, he 
shall notify the United States.EPA (at the address included 

. in E'e.ragraph 6, Section VIII l prior. to any such transfer and 
shall. continue to be bou~d by all of the terms and 
conditions of this consent Order unless EPA agrees otherwise 
and modifies this Consent Order accordingly,.-

. ·j·· • 

m.·PUBLIC COMMENT 
•., 

17. This consent_Order shall be.-'subjec't to a·thirty'- ' 
day ,public comment. peric;>d pursuant to section l22(il of•, 
CERCLA, 42 u.s.c. 9622til .. rn.accordance_with section 
122(i)(3'> of,CERCLA, 42 U.S.C. 9622(i)(3), EPA may withdraw 
or modify consent to this Consent Order if comments received, 
disclose fac-ts or considerations which indicate that this / 
Consent Order is inappropriate, improper, or inadequate.\/' 

XVI. l\TTOBNEY GENERAL l\PPROVl\L.: 
' ' . 

18. The Attorney Gen.eral or ·his designee ._·has issued 
prior written _apprpval of the settlement embodied in this 
Consent Order in accordance with Section l22(g)(4l of 
CERCLA. ···[NOTE: }\.ttorney General approval usual~y will· be 
required for l1il minimis consent orders because the .total 
past and projected response costs at the site will exceed 
$500,000, excluding interest. In· the event _that Attorney 
General approval is not required, the order should not 
include this Paragraph 18, but.should include the following 
as a separate numbered paragraph in the Determinations 
section (Section IVl. above: "The .Regional Administrator of· 
EPA, Reg ion · , has~ determined that the total· response 
costs incurred to date at or in connection.with the•Site do 
not exceed ssoo,ooo, excluding interest, and that, based 
upon information currently_ known to EPA, total response 
costs at. or in connection with the Site are not anticipated 
to exceed .$500,000,· excluding interest, in the-future.• Use 
of this determination requires changes to the model ·' 
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Statement of Facts in Section III above; specificallY, 
Paragraph 3 of the Facts should .delete "and will undertake 
response actions in the future." Paragraph 4 of the Facts 
should delete "and will continue to incur response costs at 
or in connection with the site.") 

XVII. EFFECTIVE PATE 
• 

19. The effective date of this Consent Order shall be 
the date upon which EPA issues written notice to the 
Respondent that the public comment period pursuant to 
Paragraph 17, section XV, of this Consent Order has closed 
and tl1at comments received, if any, do not require 
modification of or EPA. withdrawal from this Consent Order. 

IT IS SO AGREED AND ORDERED: 

[Respondent(s)) 

. By: 
(Name) . (Date J 

u.s. Environmental Protection Agency 

By: 
(Name) [Date) 

'. 
' 
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Attachment II 

MOQEL CERCLA SECTION 122( 0 ! (4! CONSENT QECREE 
FOR SETTLEMENTS WITH LA!iDOW"NERS' UNPER SECTION 122 ( g l ( ll ( B l 

UNITED STATES OF AMERICA, 

Plaintiff 

'!· 

- ) 
) 

) 

) ' 
) 

) . . . ) 

[INSERT,NAME(S) OF DEFENDANT(S),) ·)' 
' ·) 

Defendant ( s r ~ ) r " 

•· 

·civil Action No. 

r.•. 

-----'----'-------'~---'------,.. . ' 

CONSENT DECREE 

[NOTE: If the complaint concerns causes· of ac·tion ' 
which are not resolved by this document or names defendants 

·who are not signatories to this document, the title· should 
be "Partial Consent Decree.") 

WHEREAS, the United States of America, on behalf of the 
Administrator of the United States Environmental.Protection' 
Agency <"Plaintiff" or "United State~") filed a complaint on 
[insert date J against [insert defendant • s name J ·. · 
<"Defendant") pursuant to [insert causes of action and-.
relief sought, e...s.._, Sections 106 and 107(a) of the 
Comprehensive Environmental Response, Compensation, and 
Liability Act of 1980, as amended by the Superfund· 
Amendments and Reauthorizatio .. Act of 1986 <"CERCLA"l, Pub. 
L. No. 99-499, 42 u.s.c. 9606 and 9607(a), and section 7003 
of the Resource Conservation and Recovery Act, as.amended 
<"RCRA"), 42 u.s.c. 6973, seeking injunctive relief 
regarding the cleanup of the [insert site name) ('.'Site"! and 
recovery of costs incurred and to be·incurred in responding 
to the release or threat of release of hazardous substances 
at or in connection with the Site);· 

WHEREAS, the united States has incurred and cont:inues 
to fncur response costs in responding to the release or 
threat of release of hazardous substances at or in 
connection with the Site; 

WHEREAS, the Regional Administrator of the United 
States Environmental Protection Agency, Region __ 
<"Regional Administrator"), has determined that prompt. 

Mmccul02
Sticky Note
Model language superseded 9/26/2014
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se.ttlement of this case is practicable and in the public 
interest; 

:~EREAS, this settlement does not involve the payment 
of response costs [delete this clause if cash consideration 
is included pursuant to section V); 

WHEREAS, based on information currently available to 
the Environmental Protection Agency ("EPA"), the Regional 
Administrator has determined that Defendant qualifies for a 
dB minimis settlement pursuant to section 122(g)(ll(Bl of 
CERCLA; . 

WHEREAS, the ·United States~nd the Defendant agree that 
setti._ement of this case ..sithout further litigation and 
..sithout the admission or. adjudication of any issue of fact 
or law is the most appropriate means of resolving this · 
actic;>n; 

NOW, THEREFORE, it is OROEREO, ADJUDGED and 
DECREED as follows: 

I. JURISDICTION 

This. Court has jurisdiction over the subject matter and 
the parties to this action. The parties agree to be bound 
by the terms of this Consent Decree and not to contest its 
validity in any subsequent proceeding to implement or 
enforce its terms. 

II. PABTIES BOUND 

This consent Decree shall apply to and be binding upon 
the United States and the Defendant; his heirs, agents, and 
assigns [its off-icers, directors, employees, 'agents, 
successors and assigns). The signatory represents that he 
is fully authorized to enter into the terms and conditions 
of this consent Decree and to legallY bind the Defendant. 
[NOTE: The preceding .bracketed language should be used if 
the Defendant is a corporation or entity other than a 
natural person.] 

III. QEFINITIONS 

"Site" shall mean that parcel of property located at 
[insert address and general description), more particularly 
described as.[irtsert legal description of the property owned 
by Defendant). [NOTE: It may be necessary to include 
additional definitions.] 
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IV. ACCESS AND NOTICE 

1. Defendant hereby grants to EPA, its 
repres~ntat ives '- contr~<;:tors, agents, and all other .Persons· 
perform1ng response act1ons under EPA's oversight, an . 
irrevocable right of access to the Site for the purposes of 
monitoring the terms of this Consent Decree and performing 
or monitoring, performance. of. response actions:at the Site. 
Defendant shall file in the land .records of 
County a notice; approved by EPA, to subsequent purchasers 
of the land that hazardous substances were disposed of on 
the site .. aric -.hat EPA, makes' no. representation .as to the' 
appropriate· use of the property. Nothing herein shall 'limit 
EPA's ·right. of access under applicable law. In ·the event 
that .defendant. ~ransfers tit.le .or possession of the Site, he 
shall continue to be bound by all of the terms and 
cond.,itions of this Consent Decree and shall notify the 
United States EPA prior. to any such transfer: · ·. ·' . . ' . . 

. . • r 
2. Nothing in this.- consent Decree :sh'all .in- any mariner 

restrict or, limit·the nature or.scope-of response act'ions "· 
which may be taken by EPA in exercising its authority under 
federal law. Defendant recognizes that the implementation 
of response p.ctions at·· the Site may interfere with' the use 
of his property. Defendant agrees to cooperate with EPA in 
the .implementation of response actions at the Site and 
further agrees not to interfere with such response actions·. 

v.· PAYMENT 

1. Respondent shall pay the· sum of $ - · to the 
Hazardous Substance Superfund within ___ days [insert short 
time period, ~. 10, 30 or 45 days] of the effective date 
of this consent Order. [NOTE: If EPA is settling only for 
access, notice and due care assurances, then this section 
may be omitted. If EPA is settling for an agreement by the 
owner to perform response· activities; rather than ·a cash. 
payment, then the ·following section shou'ld be substituted:· 
"WORK TO BE PEBFOBMED:cl Respondent agrees to perform [insert 
general· description of ·activit-ies to be performed]. as more· 
fully described in the scope of Work and schedules attached. 
hereto· as Exhibit A and incorporated herein,-and in 
accordance with the schedules and standards set forth 
therein. Based on~information provided by Respondent, EPA 
estimates the present value of this work to be approximately 
s .. . " I 

2. The payment-specified in Paragraph 1 of this. 
section; shall be made by-certified or cashier's check 
payable .to "EPA Hazardous Substance Superfund.", ·Each check 
shall reference the site name, the name and address_of the 
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Respondent, and the EPA docket number for this action, and 
shall be sent to' 

[Insert address for Regionai lock box] 

3. Defendant shall simultaneously send a copy of its 
check to: 

[Insert name and address of Regional Attorney or Remedial 
Project-Manager] 

VI.. PUE CAAE 

Nothing in this consent Decree shall be const~ued to 
relieve Defendant of his duty to exercise due care w~th 
respect to hazardous substances at the Site or hi.ss ft uty to 
comp-i-y w.ith all applicable laws and regulations.,_;/ 

VII .. CIVIL P~TIES 

In addition to any other remedies or s.anctions 
available to the United states, Defendant shal-l. be subject 
to a civil penalty of· up to $25,000 per day for e.ach failure 
or refusal to comply. with any term or condition of this 
consent Decree pursuant to section 122(1) of CERCLA, 42 
u.s.c. 9622( u .. [Note: If the defendant is to perform 
remedial action under the consent Decree, stipulated 
penalties, pursuant to Section l2l(ell2) must be included.] 

VIII. CERTIFICATION OF DEFENDANT 

The Defendant certifies that, to the best of his [its] 
knowledge and belief, he [it) has fully and accurately 
disclosed to EPA all information currently in his [its] 
possession and in the possession of his agents [and in the 
possession of its officers, directors, employees, 
contractors or agents] which relates in any way to his [its] 
qualifications for a ~ minimis settlement under section 
l22(g)(l)(Bl of CERCLA. [NOTE: In'very limited 
circumstances this language may be omitted if EPA determines 
that the risk of discovering information whicn.would 
disqualify tne Defendant from.a ~minimis settlement is 
negligible. Tne bracketed language in this paragrapn should 
be used if the Defendant is a corporation or entity other 
than a natural person.-] · 

. ' 

IX. COVENJ>.NT NOT TO SUE 

1. Subject to the reservation of rights in Section x, 
Paragraphs l. and 2, of this Consent.Decree, upon entr.y_o{ 

'. 
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:' J : . ·_, .~,. ~ 

this consent Decree, the United States covenants not to sue 
or take any other civil or admin(strative action against the 
Defendant for' any an'd aH civil liabiiity for reimbursement 
of response costs or for injunctive relief pursuant to 
sect.-ions~•l06 o·r 107(a) 'of CERCLA, ·42 u.s.c. 9606 or '9.6Cl7.(?); 
or Section 7003 of RCRA, 42 u.s.c. 6973, arising from 
conditions existing at the Site as of the date of entry of 
this Consent Decree. · · · 

2. In consideration of the United States• covenant not 
to sue in Paragraph 1 of this Section; the Defendant agrees 
not to assert any claims or caus~s of action against the 
United Sqttes or· its contractors or it_s employees ·or the 
Hazardous Substance Superfund ·arising out Of expenses . 
incurred or payments made [or work performed] ·pursuant to 
this Consent Decree, or to seek any'other costs, damages, or 
attorney's fees from the United States arising out of 
response activities at th~ Site. 

x·. RESERV1\,TION OF RIGHTS •:.'. 

..... 
- ·1. Nothing --in this- consent Decr.ee is_ intended to be 

nor shall: it be construed as a·release or _c'ovenant .riot to 
sue for any claim or cause of action,· administrative or 
judicial, ·at law or in egui ty, which the United States, 
including EPA, may have against Defendant f_or·:. 

' . . ' . ' 

al failure to provide access, notice or otherwise 
comply with section IV, Paragraphs l and 2, of .. this consent 
Decree; 

:-b) •failure to ·exercise due·car!l- with respect to 
hazardous· substances at- the·~;_ te; 

c) exacerbati~n of the release or threat of release of 
hazardous substances from the sit'e;. ' 

. ' 

·'·· 

d) any' liabilfty rEi!SUlting f'rom. the. intrOdUCtion Of~ any 
hazardous substance, pollutant, or contaminant by any person 
at the Site after f;he entry of. this Consent Decree;. . 

' e) any ~d.all criminal liability; or 

f) any matters not expressly included in the covenant 
not to sue set forth-in section IX, Paragraph 1, of this 
consent Decree, including, without lilllitation, any liabili.ty 
for damages to natural resources. [NOTE: This natural 
resource damage reservation must_ be if1Cluded unless. the 
Federal natural resource trustee has agreed to acovenant 
not to sue pursuant to section 122(j)(2) of CERCLA. ·In 
accordance with section l22(j)(l) of CERCLA, where the 

( 
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release or threatened release of any hazardous substances at 
the site may have resulted in damages to natural resources 
under the trusteeship of the united States, the Region 
should notify the Federal natural resource tru·stee of the 
negotiations and encourage u1e trustee to participate in the 

. negotiations. 1 

2. In the event that the United states asserts any 
claim or cause of action against the Defendant pursuant to 
section X", Paragraph l, of this Consent Decree, the 
Defendant shall bear the burden of _proving that any release 
or threat of release which is. the subject of the claim,or 
cause of action is attributable solely to conditions 
existing at the Site as of the date of entry of this consent 
Decree. 

3. Nothing in this consent Decree constitutes a 
covenant not. to sue or to take action or ot_herwise limits 
the ability of the United _States, including EPII., to seek or 
obtain ·further .r-elief from the Defendant, and the covenant 
not to sue in section IX, Paragraph 1, of this Consent · 
Decree is null ·and void, if information not currently. known 
to the United States is discovered which indicates that 
Defendant fails to meet any of the criteria specified in 
Section 122(g)(l)(B) of CERCLA. v 

4. Nothing in this consent Decree is intended as a 
release from or covenant not to sue for any claim or cause 
of action, administrative or judicial, civil or criminal, 
past or future,- in law or in equity, which the United 
State_s, including EPI'., may have against any person, firm, 
corporation or other entity not a signatory to this Consent 
Decree. 

s. United States and Defendant agree that the actions 
undertaken by the Defendant in accordance with this Consent 
Decree do not constitute an admission of any liability by 
Defendant. 

XI. CONTRIBUTION PROTECTION 1\ND LIENS 

Subject to the reservation of rights in section X, 
Paragraphs 1 and 3, of this Consent Decree, the United 
States agrees that by entering into and carrying out the 
terms of this Consent Decree, Defendant will have resolved 
his liability to the ·un-ited States for those matters set 
forth in the covenant not to sue, Section IX, Paragraph 1, 
as provided in· section 12Z(gl(Sl of CERCLI'., 42 u.s.c. 
9622(g)(5), and shall have satisfied his liability for those 
matters within the meaning. of section 107(a) of CERCLI'., 42 · 
u.s.c. 9607(a). 
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XII. PUBLIC 'COMr=!ENT 
' ' 

' . . ' . 

This consent • Decree ·imau b~· sutiject to ~a :~hirty~day:: 
pub li-e comment period. The United States may withdraw 
consent to this consent Decree if comments received disclose 
facts or consi6erations which. indicate that triis consent 
Decree is inapprop,r::.iate_, improper, or inadequate.· 

• '" l I . 

XIII ,c . EfFECTIVE DATE 

The effective date of thi·s consent Decree shall be the' 
date of ,entry by this court, following public·-commerit. 
pursuant to 'section· XII of ·this .consent Decree. 

. ?..•' -... 

The Urii ted States of America. 

By: 

" 
SO ORDERED thi.s• __ d<~,Y of 

·[Name l 

•. 

~. r-
~ . . -

' . 
. t • 

.. ' ... .., ' 

~ . . . 

( .. 

,", r. 
[Defendant] 

' ( . . 

B;i,: . 
_, ~. 

'<.l 
--~--.. • 19_ 

1 .. ' 

.. 

. '· 

. ' 

'. 

-. 

[Date] 

.. 

'' 

'. 

•. 

.. 
I 

: ' 

( 
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