
 
 

 

Editor's Note 
August 10, 2022 

The model document attached to this 1995 
memorandum is superseded by the 2022 Model 
Administrative Settlement Agreement for Removal 
Action by Prospective Purchaser issued on August 
10, 2022. The 2022 model is available for download 
in Word format under the Prospective Purchaser 
Agreement ategory in the Cleanup Enforcement 
Model Language and Sample Documents Database at 
https://cfpub.epa.gov/compliance/models/. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

. WASHINGTON, D.C. 20460 

· OFFICEOF 
ENFORCEMENT ANO 

COMPI.IANCE ASSURANCEMAY 2 ·..1 1995 

MEMORANDUM 

SUBJECT: Guidance on 'th Prospective Purchasers of 

·Steven f..Jtfi!:/m~ Assistant .Administrator 

Cootami 

FROM: 
Office of Enforcement and Compliance Assurance 

TO: Regional Adminis!Qtors, Regions I : X 
Regional Coumel, ·Region I • X 
Waste Management Division Directors, Regions I - ~ 

This memorandum transmits the guidance· and model agreement concerning 
prospective purchasers of contaminated Superfund property. The attached guidance 
supersedes the Agency policy issued in. June 1989, entitled "Guidance on Landowner 

.Liability under Section 107(a) of CERCLA, .I& Mjpimjs Settlements under Section • 
122(g)(l)(B) of CERCLA, and Settlements with ProspectM Purchasers. of «::outaminarHJ 
Property" (OSWER Directiw No. 9835.9 and 54 F.R. 34235 (Aug.18, 1989). The 1989 
gui~ limited the use of these covenams to.situations where the Ajeul:/. planned to 
take an enforcement action, and where the Agency received a substantial benefit for 
cleanup of the • by the purchaser, not otherwise available. In an effort to promote . 

· .·. clearinpfor tbo beneficial reuse and development.ofthese pfoperties,_ EPA is apanding 
the cim•n,sf ' , .. ander which it will considc,; entering in.to prospective purc:baser~i~- .·, ,,• , ,..·· ,, • , .·· ,·. ,.· ), ·. , .· . 

. , ..· - .Ac!dbfi 'i.i;irafonoatjon on this pc;lic:y is available from l..ari Bonglttoa ((703) 603-
. 89S9)or F!i,alwh·Freed:((703)60U936) in the Office of Site~ . . 
Elifon:einent. lnfl'nnadon regarding tM model agreement and Site spedfic inquiries . 

•·· sbonld be directed to Helcli Keplinger ((202) ~7116) in the Office of.Site 
Rernectiatioa &foreement. · 

Attachment 
Received 

JAN .2 8 2000 

Enforcement &•Compliance Dockal 
& Information Center 
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Guidance on Settlements with Prnspective Purchasers 
· · of Contaminated ProiJcrty 

I. Purpose 
J 

This document supersedes EPA's policy on agreements with prospective 
purchasers of contaminat.ed property as set fotth in the June 6, 1989, policy document 
entitled "Guidance on Landowner Liability under Section 107(a) of CERCLA. De · · 
Minimis Settlements under Section 122(g)(l)(B) of CERCLA. and Settle:nents with 
Prospective Purchasers of Contaminated Property"'. ("the 1989 guidance"). This revised 
guidance reflectS both Agency experience in implementing the 1989 guidance and · 
changes to that guidance that EPA believes axe- needed. 

. During the past several years, EPA has entered into a number of prospective 
purchaser agreements to enable purchasers to buy co11tamiri8ted property for cleanup, 
redevelopment or reuse. The 1989 guidance required EPA to receive substantial 

· benefits. in terms of work or reimbursement of response costs that o$erwise would not 
have been available. While some agreements required performance of cleanup work on 
contaminated parcels prior to their redevelopment, others provided covenants not to sue 

· for purchase of uncontaminated portions of larger Superfund sites. EPA's experience 
·has demonstrated. that prospective purchaser agreements might be both appropriate and 
beneficial in more circumstances than contemplated by the 1989 guidance. The Agency 
now believes that it may be appropriate to entel!' into agreements resulting .in somewhat 
reduced b~nefits to the. Agency through cleanup or respo~ costs or in benefits that also . 

· may be available from other parties. These agreements in tum should provide 
substantial benefits to the atmmuoity through the cnation or retention of jobs. 
productive ooe of abandolJed propeny, or revit'!lizasion of blightefl areas. 

. . . . 

. While this oew guidance restates much of the 1989 guidance. it revises two of the 
. original criteria used to detennine.whether a prospective ~ragreement is 
appropriate.· The revised.criteria.allow the Agency greater fl~ty to coilsider · 
asreements with COYe.DalllS not to sue to eocvurage reuse or development of.· 
a>otarnma•ecl y...peny tbar. would have s»bstantial beoefiu to tbe c,-mnmnity (c&. 
tbiougb job-···· or productive use of ,abandoned property). -but also would be safe. 

. consistenr . . . 'ffl1N1iarion, and have direct benefits to the Age-a,:;y. A "mildel• 
pr~~ :.: agra._ment._ which should be used as. a starting pohir. for . 

. nernanon ··'- e7 zrems, ,c anacbecl ·. . • .. • · . . · • , . . . 

10SWER .Directive No. 9835.9 aoa S4 F.R. 34235 (Aug. 1s, 1989). 
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II. Statement or Policv 

13ec::...se of the clear liabi1;'Y whicli attaches to landowners who acquire property 
with knowledge of contamination. the Agency has received numerous reque~ts for 
-covenants not to sue from prospective purchasers of contaminated property.- It is the 

· . Agency's policy not to become involved in private real estate transactions. However. an 
agreement with a covenant 1101 to sue a prospective purchaser might appropriately be 

. considered if it will h_ave substantial benefits for the government and if the prospective. 
. purchaser satisfies other criteria3

• · 

· The Agency recognizes that entering into an agreem.: .. : containing acovenant not 
to sue with a prospective purchaser of co11taminated property, given appropriate 
safeguards, may result in an envitonmenta. benefit through a payment for cleanup or a 
commitment to perform a respo~ action. EPA's experience has shown that prospective 

· purchaser agreements have also benefitted the community where the site is located by 
encouraging the reuse or redevelopment of property at which the fear of Superfund 
liability may have been ·a barrier. The Agency believes that it is necessary to provide 
greater flexibility in offering covenants not to sue. Through this guidance, the Agency 

. adopts a policy which expands the cir_cumstances under which prospective purchaser 
agreements may be coasidered, · 

m. ~=.;tr= rmei•!1 not to ae ;n'b :l!l1PifflYf ,,uusen 

The· following criteria should. be met before the Agency 'considers entering .into · 
a,reements with.pr~ve purchasers. These criteria are intended to reflect EPA's 
commitment ro removiog•the barriers imposed by potential CERCLA liability while 
ensuring p,Jtec:lion·of human health and the environment. The Agency~ also reject 
any offer ifit detennines that entering into an agreement with a paospe,ttive purchase~ is 
not Sufficicntiy in .the public interest ro. warrant .e.peildiug the resc)urCes necuscay ro· . 

. reach 811 asrec,meDL Resiom. sboilld consider the following criteria when evaluaaing
~QSfJC(.lhe purchaser agn;emc~ · . . _· ·• _ . · ·. . . ·· ·. · . . 



l. An EPA action at the facility has been taken, is 'ongoing. or is anticipated 
to be undertaken by the Agency. · 

This criterion is meant to ensure that EPA does not become unnecessarily 
involved in purely private real estate. transactions or expend its limited resources in 
negotiations which are unlikely to produce a s•lfficient benefit to the public. EPA, 
however, reco~es the potential gains in terms of clean up and public benefit that may 
.be realized with broader application of prospective purchaser agreements. Therefore, 
this criterion has ·been expanded 'beyond the limitation in the 1989 guidance to sites 
where enforcement action is anticipated, to now include sites where federal involvement 
has occurred or is expected to occur. 

. Accordingly, when requested, the Agency may consider entering into prospective 
purchaser agreements at sites listed or proposed for listing on the National Priorities List 
(NPL), or sites where EPA has undertaken, is und"rtaki-ng, or plans to conduct a 
response action. ff the Agency receives a request for aprospective purchaser agreement 
at a site .where EPA \las not yet become involved, Regions shouid first evaluate the 
realistic possibility that a prospective purchaser may incur Superfund liability when 

. determining the appropriateness of entering into a prospective purchaser agreement. 
'Ibis evaluation should clearly show that EPA's covenant not to sue is essential to 

. remove Superfund liability barriers and allow the private party cleanup and productive 
use, reuse, or· redevelopment of the. site. · 

' . . ' . ' 

The Agency should consider the following factors when evaluating the 
. · appropriateness of entering into. an agreement with a prospective purchaser at any site: 

' '. 
. lL · Whether information regarding releases or potential releases of hazardous . · 

· substances at the site indicates that ~e is a substantial likelihood of federal 
response or enforcement action at the site that would justify EPA's involvement in 
entering into the prospective pun:haser ag,wiement EPA should coilsider 
information that is available through EPA's .data systems. such as the .· 
Comprehemive. EnvironmeDtal l<.esp<Mse; Cnin1.em.rion, •nd Liability. 
Information S)Stem ("CERa.IS"). a state agency. or tbroup submissions from the 
ptospec:tive purchaser, such as the results of an mhooowi111aJ. JWd,ii· or site 

.. . . . ' 
. . _,.,,,..,,,,,,. .

~If. .........._._.....,.~...........)-ii :s.,:-:e..~:-mo:~u;:·:.,m.?utet~ '' 
. · 811&\CIHMl iif•a site that as c:urrem1J uudeipia deaaup tbrougb'a state program, 

since future EPA actmty at such a site is Clll'eJDely noh"tely~ · .··. · · 
. . ' ' . . - '• ',••· ,'. ' . ·. ·.. -_, . 

.~ pur~r ~rnems prally• "°' 1,e appropriate ai sites 
. screened out using the above criteria. For aamp1e. sites deiigm,ted l,y EPA as No . 
. . Further: Response Action Plaunc:d (NFRAP) and n:JQOYed from CERa.JS will rarely be 
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deemed appropriate for a prospective purchaser agreement. Even at such sites. however. 
EPA may, in extremely unusual circumstances, consider a prospective purchaser · 

· agreement if it is in the public interest and the agreement is essential to achieve a 'ref'/ 
significant public benefit. · · · 

2. The Agency should receive a substantial benefit either in the form of a 
direct benefit for cleanup. or· as an indirect public benefit in combination 
with a reduced direct benefit to EPA 

. 
A cornerstone of the Agency's evaluation process under this policy is the 

measurement of environmental benefit, in the form of direct funding, or cleanup, or a 
combination of reduced direct funding or cleanup and ati indirect public benefit. The · 
Agency believes that its past practice of limiting prospective purchaser agreements to 
those situations where substantial benefit was measured .only in terms of cost · 
reimbursement or work performed· may have decreased the effectiveness of this tool. 

This guidance encourages. a more balaticed evaluation of both ·the direct ~ 
indirect benefits of a pr0."pective purchase: agreemenf"to the government and the pubUc . 

.EPA. recognizes that indirect benefits to a cornrnuni~ is an important_ consideration and 
may justify the commitment of the Agency's resources neces.wy to negotiate a . 

· prospective purchaser agreement, even where there are reduced direct benefits to the 
Agency in terms of cleanup and cost reimbursemem; 

Therefore, ·EPA may continue to consider entering into prospective purchaser · 
agreements where there is a substantial direct benefit to EPA in terms of a commitment 
to conduct-t.'le·clearn·ip nr to reimburse EPA's cost of dearuq, Furthermore. Regions 
may .JOW consider negotiati~ ptospective purchaser agreements .that will result in 
substantial indirect benefits to the community 85 long 85 the~ is still some direct benefit 
to the Agency. Both dinia and indirect benefits should be ineasurable to enable EPA to
evaiuatc·~_etf~ and to ensure they ~-aJbstamiat - Emnples of'indirect · 

.belle~ to.-~ c:ilrnmunity iocb:tde,rneaP•res that ·serve to reduce !Ubstamiafly the risk 
posed by the site, ~don or retemioo of~ development of~ or blighted 

.pn,perty, ~on;.of CODICMlion ~' reandna areas. or provision of cw,rnunit:y ~ca 
.(mcb 85 improved.public~and in&astrucliue.) · Fx,Mples of reduced ·but · 
rne&SU111ble.beoeb.•,to EJ»A iodude partial dearn..,·or rompeniatio~. · · 

,. ' . ~ ''. -.- , : , .· . - ' . ,•. . '· .. , . . ·.- . . ' . . ' . . ' , 

···r.·-

·. ~;j~:: ···:., .;x•:,:s==rtu~~=~=: 
~;-:~~;\~~... 
of m.duiu~ ~ ii, iui11J"in+isiit..1,:;;;;!,, aie81.. EPA a 011i11~Hi"ie4·to . 
~ with purcbasen of iucb p.operl). to the merit gouil,le, IO ensun: proper · 
cleamq, and.pt~ responsible land use.. · · · . 

! . 

s 
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3. The continued operation of the facility or new site development, with the 
exercise of due care, will not aggravate or contribute to the existing 
contamination or interfere with EPA's response action. · 

Information which should be considered by the Agency to evaluate the effect of 
· · new site development or continued operation of the facility could include site assessment 

data and the Engineering Evaluation Cost· Analysis (EE/CA) or remedial 
· investigation/feasibility study (RI/,FS), if available; and all other information relevant to 
the condition of the facility. If the prospective purchaser intends to continue the 
·operations of an existing facility, the prospective purchaser should submit- information 
sufficient to allow the Agency to determine whether the continued operations are likely 

· to aggravate or contribute to the r-dsting conta'llination or interfere with the reinedy. If 
the prospective purchaser plans to undertake new operations or development of the 

, property, comprellensive information regarding these·plans should be provided to EPA. 
I If the planned activities of the prospective purchaser are. likely to aggravate or contribute · 
: to the existing cot1taroioation or generate new CPntaroination. EPA generally will not · 
• enter into an agreement, or will include restrictions in the agreement which prohibit 

those operations or portions of those operations which are likely to aggravate or 
contribute to the existing contamination or interfere ~th the remedy,. · 

The Agency will determine on a case-by~ basis whether the available . 
.· information is sufficient for purposes of this evaluation. One key factor to be considered 

is whether· the remedial investigation or other site evaluation has been completed .and 
. the extent of information which has been generated in that process.- EPA may not enter 
into an agreement if the avail;lble information is insuffident for purposes of evaluating . 
the impact of the proposed activities. · 

4. • The .,ontjpn..,i oWJbOP or new <leveloprncn• of lbc property win- not P9R · 
. . bral!h dslri to the mrnrnngitv end •boK persons likely to be w:e,s at the 

me. 
EPA believes it is important to consider the e~ntal implicatiom of site 

.. operations oit the swTounding ~mmnniry and to those likely to be present or have 
access to the site. . . . . . 

·s. Dt,.:J.tt:zjyc owrbaw is fiwmriaJLY Yiabl&a · · 
. . ....~,.-: .· . _.'' . . ' . . ·. ·_. . . ' . ' . 

. · ..· . • A setdiij party, UJdudina a prospc*~ . urcbaser of cnntamiuared property, 
,should demons• that it is 6nancialiy Yiable and.capable of. fnlfilting q Qbliptiml· 

. under the agreemeill.. In appropriale c:mnnsta.ices. EPA may structure payment or · 
. work to be perfonncd to POid or 'miniome u nudl,e tmauriaJ bulden·oa the purdlaser. · 

. ' . 
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IV. Consideration 

As a 1atter of law, it is necessary for EPA to obtain adequate consideration when 
entering into a prospective purchaser agreement. In determining what constitutes · · 
adequate consideration, Regions should con.sider a number of factors. Initially, Regions 
should examine the amount of past and future response costs expected to be incurred at 
the site, whether there are other potentially responsible parties who can perform the 
work or reimburse EPA's costs, and whether there is likely to be a shortfall in recovery 

. of costs at the site. Regions should then consider the purchase price to be paid by the 
prospective purchaser, the market value of the property, the value of any lien on the 

· property under Section 107(1) of CERCLA. whether the purchaser is paying a reduceu 
price due to the condition of the property, and if so, the likely increase in the value of 
the property attributable to. the cleanup ~ a..mpare purchase price or market price 

'with the estimated value.of the property following completion of the response action). 
F'mally, ~egions should consider the size and nature of the prospective purchaser and the 
proposed use of the site ~ whether the purchaser is a large commercial or industrial 

. venture, a small business. a non-profit or community-based activity). The analysis of any 
benefits received by the Agency also should i::ontemplate any projected "windfall" profit · 
to the purchaser when the gove.rnment bas unreimbursed response ~ts, and whether it · 
is appropriate to include in the agreement some provision to recoup :such costs. This . 
auaJysis should be coupled with an exarnioarion of any indirect benefit that the Agency 
may receive {c.&., demolition of structures, implementation of.institutional controls) in · 

· detenniniog whether a prospective purchaser agreement provides a substantial benefit. 

V. Pahlk hrtktmma . 

. In !igbt of EPA's new :policy of accepting indirect public benefit as partial 
consideration, and the fact that the prospective purchaser agreemenas will provide 
contribution protection to the ~r. the surrounding community and other members 

· of the public should.be afforded.~ io comment on the settlement. wherever · 
t'eaSible. Bec:amsc ,eitlemcnts with P"'"l'«tiw pt•n ha,crs are not expr:,a'y gcwcmed by 
·CERQ.A ~n ~ tbete is no .legal ·requmment for public notice 811d 4)1)D]DJC"!-
.WbeDMJ' ~ however, ~ ;boald publish notices in the Federal lugister 
.Jo:emure adequate;nouficaaon of the eemem to all inrelestcd ~ ·Notice of'a 
pao;;.1sect _.tt1e,,.,«1; iil tbe Federal.~ bowevv, wiil rarely be a•ffirieot to

--~~~t=-~i.ac:.;m~a .· 
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agreement. Because of business .considerations some prospective purchaser agreements 
may be subject to relatively short deadlines. In the~.! circumstances. Regions should 
allow sufficient time for appropriate approvals and public comment prior to the deadline. 

VI.· Process 
. . 

A mandatory consultation with the Director of the Regional Support Division, 
. Office of Site Remediation Enforcement. is required for any agreement entered with a 
prospective purchaser of contaminated property. Any prospective purchaser agreement 
<:an only be entered into with the 'express concurrence of the Assistant Attorney General. 

• It is important that Regions invol"e EPA Headquarters and the Department of Justice at 
an early point in the process, and keep th~m involved throughout the negotiations. In 
particuJar, any draft settlement document should be forwarded to Headquarters and the 
Department of Justice prior to being sent to a prospective purchaser. When seeking 
approval for a settlement, it is .imponant to explain the consideration for the covenant 

.not to sue, whedier direct or a combination of direct and indirect benefits, how it was 
determined, and why the Region considers :it to be adequate. 

This·guidance and any internal procedures adopted for its implementation are . 
intendecl"solely as guidance for employees of the 0.S. Environmental Protection Agency 
and creates no substantive rigtlts -in any persons. Case specific inqui,y should be·directed 
to the Regional Support Division. Additional information on this policy is available_ from · · 
Lori Boughton ((703) 603-8959), Elisabeth Freed ((703) 603-8936) in the Policy and 
Program Evaluation Division, and Helen Keplinger ((202) 260-7116) in the Regional 
Support Division. · · 

Attached Model Agreement _· 
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-----

. UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION 

IN THE MATTER OF: (name] 
(Docket Number] 

UNDER THE AUTHORITY OF THE, ) AGREEMENT AND. COVENANT 
COMPREHENSIVE ENVIRONMENTAL ) NOT TO SUE [Insert 
RESPONSE, COMPENSATION, AND ) Settling Respondent's 
LIABILITY ACT OF 1980, 42 U.S.C. ) Name] 
S 9601, et seq., as amended. ) 
[state law, if appropriate-]. ) 

I.- INTRODUCTION 

This Agreement and Covenant Not to Sue ("Agreement") is made 

_and entered into by and between the United states Environmental 

. Protection Agency ("EPA") (state of __] and _____,,_ [insert 

name of settling Respondent] (collectively.the "Parties"). 

EPA enters into this Agreement pur.suant to the Comp:t:ehensive 

Environmental.Response, Compensation, and Liability Act of 1980, 

as amended {"CERCLA"), 42 u_~s.c. s 9601, et~- [If the state·. 

is·a party, insert "The State of. , enters into tl!is 

Agreement pursuant to [cite relevant state authority.]" and make 

appropriate reference to state with respect to affected 

provisions;. ·including payment-or.work·to·be performed]. 
. . . - : . . . .- . . . . . 

· [Provide-· introductbry information, consistent with.. 
, • ; -! .. / . ' • ' \ . . 

: • ! • ' . _. ·•. •. - . ' 

Definitions and Statement of Facts, about _the party ~rchasing 

. the contaminated pi:oJ;>erty including, naJll!t. ("Settling 
, . - .. x~·;_ ; . , . . . . . . - .. . . . . . 

Re11pondent~) •• address, ~orporate status if applicable _and include 

pr<>posfld use of the·_ property by prospective· purchaser. .Provide 
. . . . 

name, location and-description of Site.] 

The Parties agree to tindert_ake all actions required by the 

terms and conditions of this 
. 

Agreement. The purpose of this 



Agr&ament is to settle and resolve, subject to reservations and 

limitations contained in Sectionc; VII, VIII, IX, and X [If this 

Agreement contains a separate section for Settling Respondent's 

reservations, add section number}, the potential liability of the 

Settling Respondent for th~ Existing Contamination at the 

Property which would otherwise result from Settling Respondent 

becoming the owner of the property. 

The Parties agree that the Sett~ing Respondent's entry into 

this Agreement, and the actions undertaken by the Settling 

Respondent in accc.rdancewith the Agreement,-do not constitute an 

admission of any liability by the Settling Respondent. 

The resolution_of this potential lia.bilJ.ty, in exchange for 

provision by the Settling Respondent to EPA (and the state) of a 

sUbstantial benefit, is•in the pUblicinterest. 

II. DEFINITIONS 

Unless otherwise expressly provided herein, terms used in 

this Agreement which are defined in_CERCLA. or in regulations 

promulgated under CERCLA shall have the meaning assigned to them 

in CERCLA or in.such regulations, including any amendments 

thereto • 

•l.· .. ~EPA" shall. mean the United States Environmental 

ProtectJ,o:n-~ncy_and 4ny·suc:cessor departments or agencies-of 

. the; United states~ . 

2•· . '"Existing coritallllnation" shall mean -~. hazarctous · 

sUbstances, pollu~ts or contaminants, present or existing on or 

under the Site as of the effective date of _this Agreement. · 

2 
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3. "Parties" shall mean EPA, (State of _____J, and the 

Settling Respondent. · 

4. "Property" shall mean that portion of the Site which is. 

· described in Exhibit 1 of this Agreement. 

5. "Settling Respondent" shall mean ----'-------

6,. "Site" shall· mean· the [SuperfundJ Site, encompassing 

approximately ____ acres, located at [address or description· 

of location} in [name of city, cour.ty, and State], and depicted 

generally on the map attached as Exhibit 2. The Site shall 

include the Property, and all a1"eas to which.hazardous substances 

and/or pollutants or contaminants, have come to be located 

(provide a more specific definition of the Site where possible; 

may also-wish to include within Site·description·structures, 

USTs, etc). 

· 7. · ·i•uriited States" shall mean the United States of America, 
. . . . 

its departmerits,agenciei3# and instrumentalities. 

iII. ,· STATEMENT OF FACTS. 

· -8 ._ . [ Iri~lude only those facts. rel~~ing to the. Site that are 

relevant.to· the covenant being provided the prospective 

purch.sttr·. •Avoid adding information t~t. relates .only to actions 

or part.les·tbat are outside of.this Agr'8Jll9nt.J
: . . .. :-. ·. . . . . . . . . . . . . . 

9. The. Settl.i~CJ- Respondent ·rep~sents,. and.·for. the_ purposes 

of this Agr•~nt .EPA [and the state). relies on tholie _·. · 
..•· .'!._•: . . 

·. repr~sen:tations, that Settling Respondent's involvement with the· 

Property and the Site_llas been:limited.to the followinq: 

[Provide facts of_any involvement by settling Respondent with the 

3 
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Site, for example perform,ing an environmental audit, or if 

Settling Respondent has had no involvement ,.,,1th ·the Site so 

state.]. 

IV. PAYMENT 

10. In consideration of and in exchange for the United 

.States' Covenant Not to Sue in section VIII herein [and Removal 

of Lien in Section XXI herein if that is part of the 

consideration for the agreement], Settling Respondent agrees to 

pay to EPA the sum Qf $_____,within·_._ days of the 

effective date of this Agreement. [1, separate section should be 

added if the consideration is work to be performed.] The 

Settling Respondent·shall make all payments. required by this 

Agreement in the form of a certified check.or checks made payable 

to ."EPA_Hazardolis Substance Superfund," referencing' the EPA 

Region,EPA Docket nlimber,and Site/Spill IDl______,(insert_4-

digit no.J first 2 numbers represent Region; second 2 numbers are · 

Region/s ;Site/Spill ID no.j, (DOJ case number_·..;....____, if 

applicable) and name and address of Settling Respondent. (insert.., . . . '. . . . 

Regional ·superf~•Lockbox·address."'here. payment should be sent]. 

Notice of IJ«yment shall be sent to·tho~epersons listed-in 

.:i1.f~.::::.::·;::: :::.:.,~· ~..~ • 
. . . : ·'ii. _·Al1DQP~ due'·anct owi11g, .pursuan~ to. the ._teblil· of· this'· 

Ag~~~ bUt not paid-in accordance ~J.th the tens :of ti.ii ■. 

Agreement:.shaU acc~e interestatthe·rate established pursuant. . . . . . . . . . ' . . . . . 

to, Section l07(a) of CERCIA, 42 u.s.c. S 9607(a), compounded on 
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an annual basis. 

[__.] (WORK TO BE PERFORMED) 

[Include this section and other appropriate provisions· 

relating to performance of the work, such as financial assurance, 

agency approvals, reporting,. etc. , where work to be performed is 

the consideration for the Agreement. 

Statement of Work attached as Exhibit J.J 

V, ACCESS/NOTICE TO SUCCESSORS IN INTEREST 

12. commencing upon the date that it acquires title to the 

Property, Settling Respondent agrees to provide to E.PA [and the 

state) its authorized officers, em~loyees, representatives,_ and 

all other persons performing :response actions under EPA [or 

state] overs_ight, an ·irrevocable right of access at all 

reasonable times to the Property and to any other property to 

which access is required for the implementation·of response 

actions a_t the Site, to the extent access to .such other property 

is controlled by the Settling Respondent, for the purposes· of 

performing ando.;,.er~ee.i.ng response actions.at the.Site under 

federal (and state] law• . EPA agrees to provide reasonable notice , . 

.to.the.Settling Respondent.of the Liming of response actions to 

be undertaken at the Property. Notwithstanding-any provision of 

this ,:Ag'r~ement, EPA retains all of its ~utborities and rights, 
.. •\. 

' . . . ·,:, . . . ' . ( ' ' ' . ' . . . . . '. : 

including enforcement authorities related thereto,. under.CBRCLA, 
. . . . . , 

th~ Solid Waste J?isposal Act, as amen(led by the Resource 

Cons~rvation and Rec~very Act, 42 U.S,C. 5 6901,("~") §h 

.!!!!!L., and any other applicable statute or regulation, including 
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----------

any amendments thereto. 

13. Within 30 days after the effective date of this 

Agreement, the Settling Respondent shall record a certified copy 

of this Agreement with the Recorder's Office [or Registry of 

Deeds or other appropriate office], county,, Stat"e 

of Thereafter, each deed, title, or othe_r 

instrument conveying an.interest in the Property shall contain a 

notice stating that the Property is subject to this Agreement. A 

copy of these documents should be.sent to the persons listed in 

Section XV (Notices and Submissions). 

14. The Settling Respondent shall ensure that assignees, 

successors in interest, lessees, and sublessees, of the Property 
. -.

shall provide the same access and cooperation. The Settling 

Respondent shall ensure that a copy of this Agreement .is provi~ed· 

to any current iessee or sublessee on the Property as of the 

effective date of this. Agreement and shall ensure that any 
. .· . . 

subsequent leases, subleases,·assiCJIWISnts or transfers of the 

Property or an interest in.the.Property ar~ consistent !fith this 

S~tion,.and. Section XI.(PartiesBound/Transfer of covenant), of 

. the:. Agreement (and where appropriate, .~ection _ (Work to be 

PeY:fO~}J.··
. . . . ..-- .~ 

V.I. . .. CARE/COOPERATIOR . 

: 15\\ 'l'll~ S4tttlin9 Respondent sba~i exercise due care at the 
. . . ... . . -· ' . . . . . 

. 'Site W.it!t nspect. to the Bxisti~g Contamination and shall. comply .. 
. . . . . ,• . . . . .. 

with all applicable.local, state, and federal laws and. 

regulations. The Settling Respondent recognizes that the. 
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;implementation of response actions at the Site may interfere with 

the Settling Respondent(s use of the Property, and may require 

closure of its operations or a part thereof. The Settling 

Respondent agrees to cooperate fully with EPA in the 

implementation of. response actions at the Site and further agrees 

not to interfere with such response actions. EPA agrees, 

consistent with its responsibili.ties under applicable law, to use 

reasonable efforts to minimize any interference with the Settling 

Respondent's operations by such entry and response. In the event 

the Settling Respondent becomes aware of any action or occurrence· 

which causes or threatens a release of hazardous substances, 

. :pollutants or contaminants at· or from the Site that constitutes 

an emergency situation or may present an ·immediate threat to 

public health or welfare or the environment, Settling Respondent 

shall immediately take-all appropriate action to prevent,·abate, 

or.minimize such. release.or threat of release, and shall, in 

addition.to complying with any applicable notification 

requirements·under·section 103 of CERCLA, 42 U.S.C. 59603, or any 

· other law, immediately notify EPA of such release or threatened. 

release. 

VII. CERTIFICATION 

. .16. 8l' entering into this agr~nt, the Settling 

Respondent certifies that to the best of-its kn~ledge and.belief 

·it has fully and accu~ately disclosed. to EPA land the state) all 

,information known to Settling Respondent and all. ~nformation in 

the possession or control of its ·officers; directors, employees, 
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contractors and agents which relates in any way to any Existing 

Contamination or any past or potential future release of 

hazardous substances, pollutants or contaminants at or from the 

Site and to its qualification for this Agreement. The.Settling 

Respondent also certifies that to the best of its knowledge and 

belief it has rtot caused or contributed to a release or threat of 

release of hazardous substances-or pollutants or contaminants at_ 

the Site. If the United States [and the state] determines that 

information provided by Settling Respondent is not materially 

accurate and complet_e, the Agreement, within the sole discretion 

of the United States, shall be-null.and void and the United 

-States [and the state] reserves all :i;-ights it [they] may have.· 

VIII. UNITED STATES' COVENANT NOT TO SUE1 

17_. Subject to the_ ~eservation of Rights _in section IX. of 

this Agreement, upon payment of the amount.specified in Section 

- IV (P~yment), of thi_s ·Agreement (if consideration for Agreement 

is work.' to be performed,· .lrusert, as ·appropriate-, "~d 'upon 

completion of t~e wqrk specified in Section (Work to Be 
. . ..... ,· . . - . 

Perf~rmed) to the satisf~ction of BPA'i], the United States (and 

the state) ~ovenanta not.to sue ox- take.any other civ.il or 

·adlUnia~~ative acti~n againats~ttling Responc:tent for. any and all 

- • civii;:i'.i~lit~y tor °injunctive relief OJ;. ~laburseaent. of 
. -:·_:•;·;:.·::.:.... ;:i••,'..>-_ ,=:·;:·.> . ! -·.. • ... 

_. •~ _- ".' Stjice the' i:~venant not to s~e-°J.s -froa the uilJ.ted 
_S~~ea, ;:Regiorw. -- n.tiating these Agreamanta •should advise the 
Department:· of. Juat~ce of any other -- federal agency_ involved·_with 
the.site; or which may have .a claim under CBRCLA with respect to 
.the Site and u_se best efforts- to advise such feder•l agency· of 
the proposed settlement. · 
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response costs pursuant to sections 106 or. 107 ( a) of CERCLA, 42 

u.s.c. §§ 9606 or 9607(a) (and state law cite] with respect to· 

the .Existing Contamination. 

IX.. RESERVATION OF RIGHTS 

18. The covenant no~ to sue set forth in section VIII above 

does not pertain to any matters other than those expressly 

specified in Section VIII (United States' Covenant Not to Sue). 

The United States (and the State] reserves and the Agreement is 

without prejudice to all. rights against Settling Respondent with 

.respect to all other matters, including but not limited to, the 

following: 

(a)" claims based on a failure by Settling Respondent to 

meet a requirement of this Agreement, including but·not limited 

to section IV (Payment), Section v (Access/Notice to successors 

in Interest), Section VI (Due Care/Cooperation), Section XIV 

(Payment of Costs,. [and, ·.if approprJate, Section :...:.. (Work to be 

.. Performed) J; · 

(b) · any liability resulting fro1n past· or future releases· of 

hazardous :.1ubstances,. pollutants or cont4mlnarits, at or from the 

Site caused or contributed to by Settling Respondent, its 

successors, assignees,;lessees or sublesseeil; 

(c) _any liabil~tyresulting from exacerbation by Settling 
. - ' . 

Resp611dent, its successors, assign-a, lessees or sUbless-s, of .. 
. . . . . . ' . . 

-Existing Contamination; 

· {dj any liability resulting from the re.lease or threat of 

release of hazardous·substances, pollutants or contaminants, at 
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the Site after the effective date of this Agieement, not within 

the definition of Existing contamination; 

(e) criminal liability; 

(fl liability for damages for injury to, destruction of, or 

loss of natural resources, and for the costs of any natural 

resource damage assessment incurred by federal agencies other 

than EPA; arid 

(g) liability for violations of local, state or federal law 

or regulations. 

19 •. With respect to any claim or cause of action asserted 

by the United States [or the state], the settling Respondent 
. .:nt,y,1(, 

shall bear the ~en of proving that the claim or cause of . 

action/ o~ any ~rt thereof, is attributable solely to Existing 

Contamination• 

. , 20.. Nothing in this Agreement .is intended as a release or. 

covenant not to sue for any·claim or cause of action, 

adminiatrative•orjudicial,.civil or criminal, past or future, in 

la"oX'Jj(equi~y,.which the.United States,(or the state] may have 

corporation .or otller _entity-not a party· 

· Nothing in th1~ Agreellient shall.' ·in •any way restrict or ,lili1t the · 
•• • ' f : • ' • • •• • • • • •• • 

• f ' •• 

nature or scope of response actions which may be taken or be. 
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required by EPA [or the state] in exercising its authority under 

federal [or state J law. Settling Respondent acknowledges that 

it is purchasing property where response actions may be required. 

· X. SETTLING RESPONDENT'S COVENANT NOT TO SUE 

22. In consideration of the United States' Covenant Not To 

Sue in Section_ VIII of this Agreement, the Settling Respondent 

hereby covenants not to sue and not to assert any claims ?r 

causes of action against the United States [or the state), its 
. . . 

authorized officers,·. employees, or representatives with respect
, . . 

to the Site or.this Agreement, including but not limited to, any 

direct or indirect claims for reimbursement from the Hazardous 

Substance Superfund established pursuant to the Internal Revenue 

Code, 26 U.S.C. S 9507, through CERCLA Sections 106(b)(2), 111, 

112, 113, or any other provision of law, any claim against the 
\ 

United States, including any department·, agency or 

lnstrumeiu~r.lity of the United State:iS under CERCLA sections 107 or 

113 related to the Site, or any claims arising out of·J;"esponse. 
. . 

ac:tivities at the tite, includJ.ng claims.based on EPA'~ oversight 

of. such activities ~r approval of _plans for suc_b activities •.. 

23. The Settling Respondent reserves, and this.Agreement is 

without prejudice:to, actions,~gainst the Unit~ ~tatea.based on 

.negligent,ac:tiona taken d!rectly by the United States, not 
. . '. ~ . . . . . 

including . OVfilr&ight or. approval of the Settling Res~ndent' s _.· 
_ .. ,•' .· . . . . . ··. . . . . ' . . •. . . . . · .. 

pians or ..activities, that are b~ought i;urs1Utnt t~; an;· ~tatute . · 
-. ' ··- . 

otherthanCERCLA or RCRA. and for wh.lch the waiver of sovereign· 
. ' '• . 

immunity is found in a statute other than CERCLA or RCRA. _·.. 
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Nothing herein shall be deemed to.constitute preauthorization of 

a claim within the meaning_of Section 111 of CERCLA, 42 u.s.c. S 

9611, or 40 C.F.R. S 300.700(d). 

XI. PARTIES BOUND/TRANSFER OF COVENANT 

24. · This Agreement shall apply to and be binding upon the 

United States, (and the state), and shall apply to and be binding 

on the Settling Respondent, its officers, directors, employees, 

and agents. Each signatory of a Party to this Agreement 

represents that he or she is .fully a_uthorized to enter into the 

terms and conditions of this Agreement and to legally bind such 

_Party. 

25. Notwithstanding any-other provisions of this Agreement, 

all of the rights, benefits and obligations conferred upon 

Settling. Respondent under this Agreement may be assigned or 

tr~nsferred to a~y person with the prior written consent of EPA 

[and ·the state] In its sole discretion•. 

26. . The Settling Respondent .agrees to pa~ the ,reasnnabl_e 

cos.ts. incurred by EPA . [ and ·the. state] to revi- any subs99Uent 

requests for consent. to assign or transfer the Property. 

·27. · In the_eventof an assignment or transfer of the 

Pro~rty or an asilJ.gmutnt or transfer.of an intere~t in the 

Prope:i:ty~:i~• asliignof ~r transfe~r-iilulll continue tQ be bound·_' . . . - .. . . . . . . . -

~ all ~• te~ and ~ondltions,. and subject to _,.11 ~e IMtnefits, · . :·. . . . •·.· -_,.· -,·. ·. ·, . . . -' : . .· ; ·• . _:.': ·.. •' .·. ' ..· .. . ' 

of this -~PTT3~~ e~ept 48 EP,A. (the stateJ and the ...·1gnor or . 

_t.r:ansf~ror a~o~herwi~e and modify this Agreement, in writing,. 

accordingiy. ·Moreover, prior to or sinlultaneous with-any 
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assignment .or transfer of .the Property, the assignee or 

transferee must consent in writing to be bound by the terms of 

this,Agreement including but not limited to the certification 

requirement In section VII of this Agreement in order for the 

Covenant Not to Sue in section VIII to be available to that 

party. The Covenant Not To Sue in Section VIII shall not be 

effective with respect to any assignees or transferees who fail 

to provide such written consent to EPA (and the state]. 

XII. DISCLAIMER 

28. This Agreeme~t in no way constitutes a finding by EPA·· 

(or the state] as to the risks to human health and the 

environment which may be posed by contamination at the Property 

or the Site nor constitutes any representation by EPA (or the 
.. 

state] 
' 

that the Property or the Site is fit. for. any particular 

purpose. 

XIII. DOCUMENT RETENTION 

. ,29. The settl,lng Respondent agrees to retain and make 

available to EPA [and the state} all business and operating 

records, t:ontracts, site studies and investigations, and 

documents·relating to.operations at the Propertyr for at least 

··. ten years, .fo'llowing the effective date of this Agreement unless' . . ' - . . . . ,. . . . . . . 

othEtr11ise agreed to in writing by the Parties. At the end. of ten 

years, the SEtttling Respondent shall notify EPA [and the state]. 

of the location of· suC::hdocuments and,shallprovide EPA [and the 
I • , • • 

· state} ·with an opportunity to copy any documents at the expense .. · 

of EPA ·[or the state}. [Where work is.to be performed~ consider 
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providing for .document retention for ten yea1;s or until 

completion of work to the satisfaction of EPA, whichever is 

longer. J 

XIV; PAYMENT OF COSTS 

30. If the settling,Respondent fails. to comply with the 

terms of this Agreement, including, but not limited to, the 

provisions of section IV (Payment), [or section -- (Work to be 

Performed)] of this Agreement, it shall be liable for all 

litigation and other enforcement costs incurred by the United 

States [and the state] to enforce this Agreement or otherwise 

obtain compliance. 

XV. NOTICES AND SUBMISSIONS 
•

31. [Insert names, titles, and addresses of th4:?se to whom 

notices·· and subq1issions are due, specifying. which submissions .a.re 

reqt: tred. ) 

XVI. EFFECTIVE.DATE 

32 •. : The effective date of this Agreement shall be the date 

upon which EPA issues written notice to the settling ReSJ?Ondent. 

t~t ·EPA [And ·the .state) has fully executed the · Agreeliaent ·after . 
. ·,. . .' . - . . . .. . . . . . : -

review of. and_responae to any_pliblic COIDIDerits received. 

XVII• ATTqRNEY GENERAL APPROVAL . 

33.~' . The Attorney General of the United States or· her . ' . ·- . . .. -•• . ' . . . ' 

deaignee has CJ:.aaued prior written approval of the settlement 
. ' ':· .. . ~ . - . ' .. 

embodiecJ- in this Agreeae4t• 

. XVIII. TERMIRATIOR · 

34. If any Party believes.that any or all of the 
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obligations under section.v (Access/Notice to Successors in 

Interest) are no longer necessary to ensure compliance with the 

requirements of the Agreement, that Party may request in writing 

that the other Party agree, to terminate the provision(s) 

establishing such obligations; provided, however, that the 

provision(s) in question shall continue in force unless and until 

the_party requesting s~ch termination receives written agreement 

from the other party to terminate such provision(s). 

XIX. CONTRIBUTION PROTECTION 

35. With regard to claims for contribution against Settling 

Respondent, the Parties hereto agree that the settling Respondent 

is·entitled to.protection frc,m .contribution actions or claims as . - . . . . . 

provided by CERCLA Section 113(f) (2l, 42 u.s.c. f 9613(f) (2) .for 'it 

matters addres11ed in this· Agreement. The matters addressed.in 

this Agreement a:re [all response actions taken or to be• taken and 

response costs incurred or to be incurred by the United .States or 

any other:person for the Site with respect to the Existing 

Contlllllinatlon} ~·· 
. 
36. •The Settling Respondent agrees that with respect to any 

.. s~~t-orclaiiaforcontribution brought by itfor.llUltte:ts.related 
. . . . . . . . . . .._. . ' . 

to ~his Agreeme~ti it will notify the .Unitec:l States [.uid ttie 
• . . .• ·.' .· .·. :._ .•.. •· . ·• . . . . . . • . . :·-. .. • J· . . . . ',. • • 

.stat~} .iJ)" writ:ing. no later than 60. days prior to the· i11itiation 

of-11uch.sutt.or,claim. 

37. · The settling Respondent also· agrees that with respect 

t·o any sui~ or clailll for contribution brought against· .lt .for 

matters related to this Agreement it will notify inwritlng the 
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• 

United States (artd the state] within 10 days of service of the 

complaint ori them. 

XX, EXHIBITS 

38. Exhibit 1 shall mean the description of the Property 

which is the subject of tpis Agreement. 

39. Exhibit _2 shall mean the map depicting the Site. 

[--. Exhibit 3 shall mean the Statement of Work.] 

XXI. REMOVAL OF LIEN 
, 

40.. [Use this provision only when appropriate.) Subject to 

the Reservat~on of Rights in sec~ion IX of this Agreement, upon 

payment of the amount specified in sec_tion IV (Payment) [or upon 

·satisfactory completion of work to be performed specified in 

Section _-_ (Work to be Performed.) J, EPA agre'es to remove any lien. 

it may have o~. the Property under·section 107(1) of CERCLA, 42_ 

u.s.c. 5 9607(1), as a result of response action conducted by EPA 

at the Pruperty. 

XXII·. - PUBLIC COMMEll'l' 

41. Thi_s AgrNment s_hall: be subject to a thirty-day, public 

comment periOd, after which EPA.may modify~r_witbdraw_its 
. '· . ,, ' . 

consent _to th.is Agre~nt ·if c:om.aents r~elved diaciose facts or -
·_ ''. _:-' .- ~--_._: '. '. _<.-::· :: ' '·.. '. '.,. '·. -· . ' •. ·_.. . ..._ . . . . / . .- . . ,) : • 

c:oiu1lcierationa which indicate that this •Agre-nt is.·-
.· :·-'.t----:-:.-> ___--~-:'-··-·t.·;,/:-.:;"> .,·.->: '..-_'c- :· _,_-.:·. . - •." ·' · . • · . • _:~:_·..._ : ·:.-_· ~. •. . < . . ._. 
ina~ropriattt~<,improper or inadequate'~ ·•-

,·.-,;:oc- ,;.... - .-.. :..-,:·,. 

. ' . 
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IT IS SO AGREED: 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

BY: 

Regional Administrator, Region Date 

IT IS SO AGREED: 

BY: 

Name- · Date 
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