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Preface

The PRP Search Manual provides an overview of the PRP search process, identifies tools for
finding PRPs early in the process, and provides a framework for conducting thorough PRP
searches that identify the universe of PRPs and gather comprehensive evidence of liability.
It provides an outline of the general objectives of the PRP search, describes typical baseline
and follow-up PRP search tasks, and provides specific tools and references from which the
user may select those most appropriate for a particular search or site.

The manual may be used at sites where PRP searches are planned, where PRP searches are
ongoing, and where the PRP search is considered sufficiently complete to pursue a response
or cost recovery enforcement action or determine that no liable, viable PRPs exist. It is
designed primarily as a reference tool for EPA, state, and tribal staff members involved in
PRP searches, and is not intended to circumscribe or limit the legitimate investigative
activities and inquiries of experienced PRP search personnel.

The manual includes four chapters:

Chapter 1

Overview of CERCLA and PRP Searches presents an overview of CERCLA and CERCLA
liability, PRP search information, and general information about how and why the Agency
gathers, exchanges, and manages PRP search information.

Chapter 2

PRP Search Planning describes potential roles and responsibilities of parties involved
in PRP searches, factors that should be considered in search planning, and opportunities
for PRP input to the search process.

Chapter 3

Baseline PRP Search describes tasks most often performed during the initial PRP
search.

Chapter 4

Follow-up PRP Search describes more specialized tasks that may be employed during
a follow-up to the baseline phase of the PRP search.

NOTE: The PRP Search Manual’s electronic version is
available at EPA’s Internet site
http://www.epa.gov/compliance/cleanup/superfund/prp
manual.html. Future updates will also be posted at this
Internet address.
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Disclaimers

This manual supersedes the PRP Search Manual of September 2003 published by the
U.S. Environmental Protection Agency’s Office of Enforcement and Compliance
Assurance, Office of Site Remediation Enforcement.

The policies, methods, and procedures set forth in this manual, and internal
government procedures adopted to implement them, are intended as guidance for U.S.
Environmental Protection Agency and other government employees. They do not
constitute rulemaking by the Agency and may not be relied on to create a substantive
or procedural right or benefit enforceable by any other person. The government may
take action at variance with the policies, methods, and procedures in this manual.

When the term *“generator” is used in this manual, it is not used in its most
commonly understood sense, i.e., “a party that creates a material.” The term has a
broader meaning under the Comprehensive Environmental Response, Compensation,
and Liability Act (CERCLA). Refer to subsection 1.2.4, “Categories of Potentially
Responsible Parties,” which states that it is commonly used to designate an entity that
generated a hazardous substance or arranged for its disposal or treatment. Thus the
term ‘“‘generator” can encompass corporations that have entered into disposal
contracts, waste brokers, and corporate officers who are involved in, or responsible
for, waste disposal.
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1.0 Overview of CERCLA and PRP Searches

1.1
Overview of
CERCLA

The objective of the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA) as amended by the
Superfund Amendments and Reauthorization Act (SARA) (see
Chapter 1 References, p. 38) is to reduce and eliminate threats to
human health and the environment posed by uncontrolled
hazardous waste sites. To meet this objective, CERCLA created:

e a hazardous waste site response program; and

e a comprehensive liability scheme that authorizes the
government to hold persons who caused or contributed to
the release of hazardous substances liable for the cost or

performance of cleanups.

In enacting CERCLA, Congress authorized the President or the
delegated federal agency to draw funds from a revolving trust fund
called the Hazardous Substance Superfund (“Superfund,” “Trust
Fund,” or “Fund”) to respond to releases or threatened releases of
hazardous substances.*

CERCLA provides EPA with three basic options for cleaning up a

hazardous waste site:

e Under CERCLA Sections 104 and 107, EPA can perform a
response action at the site using Superfund money and
recover response costs from potentially responsible parties
(PRPs).

e Under CERCLA Section 106, EPA can order, or ask a court to

order, PRPs to clean up the site.

! The petroleum and chemical feed stocks tax and the environmental income tax (EIT)
along with funds from general revenues funded the Superfund. These taxes have not been levied
since the end of 1995 when the taxing authority expired. The Superfund program is currently
funded primarily through annual appropriations of general taxpayer dollars.

Chapter 1: Overview of CERCLA and PRP Searches
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1.1.1

Overview of the
Superfund
Cleanup Process

e Under CERCLA Section 122, EPA can enter into settlement
agreements with PRPs that require PRPs to clean up the site
or reimburse the United States for cleanup under CERCLA
Section 107.

CERCLA Section 104(a) authorizes the President to respond to a
release or substantial threat of release to the environment of a
hazardous substance or a pollutant or contaminant. Also, CERCLA
Section 104 authorizes the President to address hazardous waste
sites through removal and remedial response actions. By executive
order, EPA and other federal agencies have been delegated
authority to undertake these response actions. EPA also has
responsibility for overseeing all response actions at sites on the
National Priorities List (NPL), a list of the nation’s most
contaminated sites.

EPA may respond to a release or substantial threat of release into
the environment of any hazardous substance; EPA may also
respond to a release or substantial threat of release into the
environment of any pollutant or contaminant provided that the
release may present an imminent and substantial danger to public
health or welfare.

“Removal” is defined in CERCLA Section 101(23) as “the cleanup or
removal of released hazardous substances from the environment,
such actions as may be necessary taken in the event of the threat
of release of hazardous substances into the environment, such
actions as may be necessary to monitor, assess, and evaluate the
release or threat of release of hazardous substances, the disposal
of removed material, or the taking of such other actions as may be
necessary to prevent, minimize, or mitigate damage to the public
health or welfare or to the environment, which may otherwise
result from a release or threat of release.” CERCLA Section
104(c)(1), however, limits Fund-financed removal actions by both
time and cost. Without a case-specific waiver, Trust Fund money
may only be used to finance removal actions for up to one year and

Chapter 1: Overview of CERCLA and PRP Searches
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up to $2 million. A waiver of the time or cost limits may be issued
to abate an emergency or allow removal activity that is consistent
with further remedial action at the site. Issuance of such
“consistency” waivers requires that a site be proposed for or listed
on the NPL.

“Remedial action” is defined in CERCLA Section 101(24) as “those
actions consistent with permanent remedy taken instead of or in
addition to removal actions in the event of a release or threatened
release of a hazardous substance into the environment, to prevent
or minimize the release of hazardous substances so that they do
not migrate to cause substantial danger to present or future public
health or welfare or the environment.”

CERCLA Section 104 limits the use of Superfund money for
remedial actions to sites meeting the following three conditions:

e The site is listed on the NPL.

e The state in which the site is located either contributes or
provides financial assurances for 10 percent of any remedial
costs incurred by Superfund and all operation and
maintenance (O&M).

e The remedial action is not inconsistent with the National Oil
and Hazardous Substances Pollution Contingency Plan.

EPA may perform a removal, site investigation, or remedial design,
or enforce a remedial action at a site not listed on the NPL. A site
must be listed on the NPL, however, for EPA to fund a remedial
action. Also, if a state or subunit of a state owned or operated the
site, the state must contribute at least 50 percent of the response
costs incurred. CERCLA Section 104(c)(3) exempts tribes from the
requirement that states provide assurances regarding future

maintenance and cost sharing at remedial action sites.

Chapter 1: Overview of CERCLA and PRP Searches
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1.1.2
Overview of
CERCLA
Enforcement

CERCLA Section 104(a)(3) limits EPA’s authority to respond to a
release or threat of release:

¢ of a naturally occurring substances in their naturally
occurring and unaltered form, or altered solely through
naturally occurring processes or phenomena, from a location
where it is naturally found;

 from products which are part of the structure of, and result
in exposure within, residential buildings or business or

community structures; or

e into public or private drinking water supply systems due to
deterioration of the system through ordinary use.

Section 104(a) gives the President authority to respond
notwithstanding the limitations in (a)(3) provided that there is a
determination that the release or threat of release is an emergency
and no one else has the authority and ability to respond to it.

The major regulation implementing CERCLA is the National Oil and
Hazardous Substances Pollution Contingency Plan (NCP). (See
Chapter 1 References, p. 38.) It establishes the framework for
implementing Superfund response actions to address releases or
threats of releases of hazardous substances, pollutants, or
contaminants. The NCP was revised in 1994 to reflect the oil spill
provisions of the Qil Pollution Act of 1990 (OPA) (see Chapter 1
References, p. 38) and is occasionally supplemented with
regulations implementing amendments of CERCLA.

EPA has adopted an "enforcement first” policy for removal and
remedial actions at CERCLA sites. This means that when PRPs for a
site have been identified, EPA typically will first pursue the PRPs to
conduct the site response rather than conduct the cleanup with
Superfund money.

Chapter 1: Overview of CERCLA and PRP Searches
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1.1.3
Objectives of the
PRP Search

EPA may seek to obtain PRP participation through settlements,
unilateral orders, or litigation. In addition, EPA may take the lead
for cleanup activities and seek to recover its costs from PRPs. At
95 percent of non-federal facility Superfund sites where there are
known viable, liable parties, the Agency endeavors either to reach a
settlement or take an enforcement action before the start of a
remedial action.

A PRP search seeks to establish evidence of liability by identifying
PRPs and associating their waste type and volume with that found
at the site. EPA identifies PRPs and collects evidence by collecting
site documents, performing title searches, sending Section 104(e)
information request letters, reviewing documents, conducting

interviews, and performing research.

The information gathered during a PRP search should enable EPA to
assess the nature of the party’s potential liability at the site (such
as current owner or operator; prior owner or operator at a time of
disposal; arranger/generator; or transporter who selects the
disposal location, described in Section 1.2.4 of this manual). The
PRP search should gather information about a party’s potential
defenses (e.g., third party defense, divisibility) or exemptions (e.g.,
municipal solid waste, Superfund Recycling Equity Act). In
addition, the PRP search should identify those PRPs that may have
a limited ability to pay (ATP) or are insolvent or defunct (“orphan”).
Finally, the PRP search should assist in the early identification of
contributors of relatively small quantities of hazardous substances

(e.g., de minimis and “de micromis” parties).

One of the primary objectives of the PRP search is to identify the
entire universe of PRPs. Thorough PRP searches enhance EPA’s
success in negotiating with PRPs to conduct the response activity
under EPA’s oversight. In addition, early identification of PRPs
enables EPA to issue general notice letters (GNLs) promptly to
parties to inform them of their potential liability at a site. These
PRPs may then be able to help EPA locate other PRPs to share the
cost of the response activity. When PRPs are identified and notified
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1.2
CERCLA
Liability
1.2.1

Categories of
Potentially
Responsible
Parties

early in the remedial process, there is a greater likelihood that they
will decide to undertake appropriate response actions.

Finally, the early identification of PRPs affords EPA the opportunity
to settle with small volume contributors promptly, thereby
minimizing their transaction costs. For example, CERCLA Section
122(g) authorizes de minimis settlements with parties whose
contribution is minimal in amount and toxicity if the settlement
involves only a minor portion of the response costs. (See “Interim
Guidance on the Ability to Pay and De minimis Revisions to CERCLA
Section 122(g) by the Small Business Liability Relief and
Brownfields Revitalization Act” (May 17, 2004), Chapter 1
References, p. 38.)

CERCLA Section 107(a) imposes liability on four classes of person:
e current owners and operators of a facility;

former owners and operators of a facility at the time of
disposal;

e persons who arranged for treatment or disposal of
hazardous substances (commonly referred to as

“generators” or “arrangers”); and

e transporters of hazardous substances who selected the
disposal site.

Any person who falls within the definition of one of these classes
may be held liable under CERCLA unless one of the statutory
defenses or exemptions to liability applies. (See Sections 1.2.5 and
1.2.6 of this manual.)
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Current Owners and Operators of a Facility

CERCLA Section 107(a)(1) imposes liability on the current owner(s)
and operator(s) of a vessel or facility from which there has been a
release of a hazardous substance, even if they did not own or
operate the facility at the time of disposal of hazardous substances.
The term “owner or operator” is defined in Section 101(20), and
has been interpreted broadly by courts to include almost any
person who has an ownership interest in or the ability to manage or
control a business. The definition excludes, however, a person who
holds indicia of ownership primarily to protect a security interest
(e.g., a lender) if the person does not participate in the
management of the facility. (See CERCLA Section 101(20)(A) and
the discussion of secured creditors in Section 1.2.6 of this manual
for more details.) In addition, current owners who meet the
statutory criteria of bona fide prospective purchasers in Section
101(40) are not liable as owners or operators under CERCLA. (See
CERCLA Section 107(r) and further discussion in Section 1.2.7 of
this manual.)

Courts also have imposed owner/operator liability on parent
corporations and corporate officers and personnel. In 1998, in
United States v. Bestfoods, 524 U.S. 51 (1998), the Supreme Court
set forth the instances in which a parent corporation may incur
“direct” liability as a CERCLA Section 107(a)(2) operator. In
Bestfoods, the Supreme Court held that a parent corporation is
subject to direct operator liability where it “manage[s], direct[s], or
conduct[s] operations specifically related to pollution, that is,
operations having to do with leakage or disposal of hazardous
waste, or decisions about compliance with environmental
regulations.” Courts have also applied the Bestfoods test for direct
operator liability to corporate officers and shareholders.

In some instances, federal courts have applied traditional principles
of corporate law to “pierce the corporate veil” and hold such parties
liable indirectly as CERCLA owners. In addition to setting forth the
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test for “direct” operator liability, Bestfoods also addressed
conditions under which parent corporations may be “indirectly”
liable as CERCLA “owners.” In Bestfoods, the Court distinguished
indirect liability from direct liability by stating that although a
parent corporation cannot be held directly liable as an owner of a
polluting facility owned or operated by its subsidiary, the parent
corporation’s corporate veil may be pierced - and the parent
corporation may be held liable as an owner for the subsidiary
corporation’s conduct - upon a finding that the corporate forum has
been “misused to accomplish certain wrongful purposes, most
notably fraud, on the [parent corporation’s] behalf.” Bestfoods, 524
U.S. at 62.

“Piercing the corporate veil” is “the judicial act of imposing personal
liability on otherwise immune corporate officers, directors, and
shareholders for a corporation’s fraudulent or wrongful acts.”
Black’s Law Dictionary, 3d Ed. In Bestfoods, the Court expressly
declined to decide if courts should apply veil piercing standards
arising from CERCLA-based federal common law or from state
common law. Bestfoods at 63-64. (See Section 3.6.10 of this
manual for further discussion of the liability of parent corporations
and corporate individuals.)

Former Owners and Operators of a Facility

CERCLA Section 107(a)(2) imposes liability on any person who
owned or operated a facility at the time of disposal of any
hazardous substance at the facility. Thus, unlike current owners
and operators, a former owner or operator is liable only if disposal
of hazardous substances occurred while the person owned or
operated the facility. The term “disposal,” however, incorporates
the broad definition under the Resource Conservation and Recovery
Act. It has been interpreted by some courts to include releases
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that occur long after the hazardous substance was initially disposed
of at the facility.?

For example, if Party A owned the site and disposed of hazardous
substances there during ownership and later sold the property to
Party B, both parties could be held liable. Party A could be held
liable because the disposal took place when it owned the property.
Some courts have ruled in similar cases that Party B is liable if, for
example, drums or tanks containing hazardous substances leaked
at the facility during Party B’s ownership even if Party B did not
place the drums or tanks on the property and no longer owns the
property.

Arrangers (or “Generators”)

CERCLA Section 107(a)(3) imposes liability on a person who
arranged for disposal or treatment, or arranged with a transporter
for transport for disposal or treatment, of hazardous substances at
any facility owned or operated by another party and containing
such hazardous substances. Although the statute does not use the
term “generator,” this term is commonly used to refer to a person
who generated the hazardous substance, or arranged for its
disposal or treatment, or did both.

Arrangers or generators may include corporations that entered into
disposal contracts, waste brokers, or corporate officers who are
involved in or responsible for waste disposal activities. A person
may be held liable as a generator even if that person did not select
the disposal location. In addition, a generator’s liability may follow
its waste from site to site. For example, if a generator sends its
waste to site A and site A’s operator sends some of that waste to

2 Liability for “passive migration” is determined by the specific case law of the federal
circuit where the site of the release is located, and federal circuits are divided on this issue. See,
e.g., Carson Harbor Village, Ltd. v. Unocal Corp., 270 F.3d 863 (9th Cir. 2001) (gradual passive
migration through soil which took place when prior owner had property was not a disposal); United
States v. 150 Acres of Land, 204 F.3d 698 (6th Cir. 2000) (liability for disposal based on passive
migration requires human activity); ABB Industrial Systems Inc. v. Prime Technology, Inc., 120 F.3d
351 (2nd Cir. 1997); United States v. CDMG Realty, 96 F.3d 706 (3rd Cir. 1996); Joslyn Mfg. Co. v.
Koppers Co. Inc., 40 F.3d 750 (5th Cir. 1994) (interpreting disposal to require active human
conduct); but see Nurad, Inc. v. William Hooper & Sons Co., 966 F.2d 837 (4th Cir. 1992)
(upholding CERCLA liability for passive migration).
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site B, the generator may be liable for the cost of cleaning up both
site A and site B. To establish generator liability, EPA must
demonstrate that there was a release or threatened release of a
hazardous substance from a facility, but EPA does not need to
prove that the generator’s actual hazardous substance was
released.

An arrangement for disposal or treatment may take a wide variety
of forms, including a conventional oral or written contract or a toll
processing agreement where disposal of hazardous substances is
inherent in the work to be performed under the agreement. Courts
have looked at a variety of factors to determine "arranger" liability,
including but not limited to whether (1) a sale involved the transfer
of a "useful" or "waste" product; (2) the party intended to dispose
of a substance at the time of the transaction; (3) the party had
knowledge of the disposal; and (4) whether the party owned the
hazardous substances.

In Burlington Northern & Santa Fe Railway Company v. United
States, the Supreme Court recognized that some situations plainly
give rise to arranger liability. It said that, on the one hand, liability
will attach if the “sole purpose” is to discard of a used and no
longer useful hazardous substance. On the other, it said that there
is no liability for merely “selling a new and useful product if the
purchaser of that product later, and unbeknownst to the seller,
disposed of the product in a way that led to contamination.”
Specifically, the Supreme Court in Burlington Northern found that a
party with knowledge of spills alone was insufficient to prove that
the party “planned for” the disposal, “particularly when the disposal
occurs as a peripheral result of the legitimate sale of an unused,
useful product” and the party took numerous steps to reduce the
likelihood of spills. The Supreme Court found that to qualify as an
arranger the party must have intended that “at least a portion of
the product be disposed of.”*

®Burlington Northern & Santa Fe Ry. Co. v. United States, 129 S.Ct. 1870, 1878 (U.S.
2009).

“Burlington Northern & Santa Fe Ry. Co. v. United States, 129 S.Ct. 1870, 1876 (U.S.
2009).
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1.2.2

Prima Facie Case

A generator’s liability may follow its waste from site to site. For
example, if a generator sends its waste to site A and site A’s
operator sends some of that waste to site B, the generator may be

liable for the costs of cleaning up both site A and site B.

Transporters

CERCLA Section 107(a)(4) imposes liability on a person who
accepts a hazardous substance for transportation to a disposal or
treatment facility or site selected by the transporter. The term
“transportation” is defined to include the movement of a hazardous
substance by any mode, including any stoppage in transit which is
temporary and incidental to the transportation movement.

The key factor in establishing transporter liability is that the
transporter must have selected the disposal site. Unless EPA can
prove that the transporter chose the site, the transporter is not
liable under CERCLA Section 107(a)(4).

"Prima facie" is not a CERCLA definition but a legal term meaning
“legally sufficient to establish a fact or case unless disproved.” This
term is used to describe the basic set of facts that EPA must be
able to prove to establish that a person is liable under CERCLA:

there was a release or threatened release;

e of a hazardous substance;

o from a facility;

e that caused the government to incur response costs; and

e the party is in at least one of the four classes of PRPs
described in CERCLA Section 107(a).
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There are several key definitions associated with the elements
listed above:

e “Person” is defined in CERCLA Section 101(21) as “an
individual, firm, corporation, association, partnership,
consortium, joint venture, commercial entity, United States
Government, State, municipality, commission, political

subdivision of a State, or any interstate body.”

e “Release” is defined in CERCLA Section 101(22) as “any
spilling, leaking, pumping, pouring, emitting, emptying,
discharging, injecting, escaping, leaching, dumping, or
disposing into the environment.”

e “Hazardous substance” is defined in CERCLA Section 101(14)
as any substance EPA has designated under specified
provisions of the Clean Air Act, the Clean Water Act, the
Toxic Substances Control Act, and the Resource
Conservation and Recovery Act. (See Chapter 1 References,
p. 38.) EPA also may designate additional substances as
hazardous substances under CERCLA. EPA maintains and
updates a list of CERCLA hazardous substances in Title 40 of
the Code of Federal Regulations, Part 302. (See Chapter 1
References, p. 38.) The term does not include petroleum,

including crude oil, unless it is specifically listed or
designated as a hazardous substance under one of those
Acts, and does not include natural gas, natural gas liquids,
liquefied natural gas, or synthetic gas usable for fuel.”

® CERCLA’s petroleum exclusion has been held in the case law to apply to refined and
unrefined petroleum products even though some of the indigenous components and additives added
during refining are listed hazardous substances. The petroleum exclusion has been held not to
apply, however, if (1) the indigenous components are found in amounts in excess of amounts which
would have resulted from refining, or (2) the indigenous components are added to the petroleum
product during or after use.
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“Pollutant or contaminant” is defined in CERCLA Section
101(33) as any other substance not on the list of hazardous
substances which “will or may reasonably be anticipated to

cause” adverse effects in organisms or their offspring.

“Facility” is defined in CERCLA Section 101(9) as “any
building, structure, installation, equipment, pipe or pipeline
(including any pipe into a sewer or publicly owned treatment
works), well, pit, pond, lagoon, impoundment, ditch, landfill,
storage container, motor vehicle, rolling stock, or aircraft, or
any site or area where a hazardous

substance has been deposited, stored, disposed of, or
placed, or otherwise come to be located; but does not
include any consumer product in consumer use or any
vessel.” The term “facility” has been interpreted to include
the site of a hazardous waste disposal operation; ground
upon which hazardous substances were deposited; and
trucks from which hazardous substances were released into
the environment, even though the trucks themselves were
not the subject of a removal or remedial action.

“Response” is defined in CERCLA Section 101(25) as
“remove, removal, remedy, and remedial action.” Response

costs include, but are not limited to:

e the costs of site investigations;

e enforcement costs, including PRP search costs;
e sampling;

¢ remedial studies;

e monitoring and testing (to identify the nature and
extent of the release or threatened release, or the
extent of the danger to public health, welfare, or the

environment);

¢ planning and implementation of a response action;
and
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1.2.3
Strict Liability

¢ the recovery of costs associated with these actions
(including costs incurred by EPA and other entities,
such as the Department of Justice (DOJ), U.S. Coast
Guard, and the states).

Response costs include direct as well as indirect costs (general EPA
operating costs). Costs associated with the oversight of PRP
response actions are also recoverable.®

Section 104(a)(1) specifically provides for recovery of oversight
costs for PRP-conducted remedial investigation and feasibility study
(RI/FS) work. Response costs do not include civil penalties for
violations of statute, but they do include interest on past
expenditures.” Response costs incurred prior to CERCLA’s
enactment also may be recovered. Cost recovery actions may be
filed at any time after response costs have been incurred; however,
they must be initiated within the statute of limitations defined in
CERCLA Section 113(g)(2) and described in more detail in Section
4.9 of this manual.

CERCLA Section 107(a) imposes strict liability on the four classes of
parties described and listed on page 6. Strict liability means that
PRPs are liable even if:

e the problems caused by the hazardous substance release

were unforeseeable;
e the PRP’s actions were legal at the time they occurred; and

e state-of-the-art waste management practices were used at
the time the materials were disposed of.

® previously, in states under the jurisdiction of the United States Court of Appeals for the
Third Circuit - Pennsylvania, New Jersey, Delaware, and the Virgin Islands - there were limitations
on EPA’s authority to recover costs for oversight. See U.S. v. Rohm & Haas Co., 2 F.3d 1265 (3rd
Cir. 1993). The Third Circuit Court of Appeals subsequently overturned Rohm & Haas, finding that
the plain meaning of CERCLA allowed EPA to recover oversight costs. See United States v.
DuPont, 432 F.3d 161 (3rd Cir. 2005)

" Comptroller Policy Announcement 87-17, “Interest Rates for Debts Recoverable Under
the Superfund Amendments and Reauthorization Act of 1986,” September 30, 1986. (See Chapter 1
References, p. 39.)
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1.2.4
Joint and Several
Liability

In addition, CERCLA liability is usually joint and several. This
means that any one PRP can be held liable for the entire cost of site
cleanup, regardless of the share of the waste contributed by that
PRP. The PRP who pays the costs can then seek to recover costs
from the non-paying PRPs. In general, however, EPA attempts to
identify and notify the universe of PRPs at a site and negotiate with
the largest manageable number of parties.

Joint and several liability is based on the legal concept of
“indivisible harm.” A PRP may be able to defend against the
application of the full extent of joint and several liability

in a particular case if it can show that there are distinct harms or
there is a reasonable basis for determining the contribution of each
cause to a single harm.® A common method for attempting to
demonstrate distinct harms is based on geographical
considerations, for example, where there are separate and distinct
plumes of ground water contamination. Methods for attempting to
demonstrate a reasonable basis for determining contributions to

single harm can be far more complex.

Where successful, this divisibility defense apportions liability to a
defendant based on the amount of harm contributed (e.g., if a
defendant’s separate plume can be expertly modeled at causing
10% of the harm, that might mean the defendant would be found
responsible for 10% of the response costs). Not all harms are
capable of apportionment, and the burden of demonstrating
divisibility is on the defendant. ® Furthermore, “when two or more
causes produce a single, indivisible harm, ‘courts have refused to
make an arbitrary apportionment for its own sake, and each of the

causes is charged with responsibility for the entire harm.”” *°

® Restatement (Second) of Torts § 881; Burlington Northern & Santa Fe Ry. Co. v. United
States, 129 S.Ct. 1870, 1881 (2009), citing United States v. Chem-Dyne Corp., 572 F.Supp. 802
(S.D.Ohio 1983).

® Restatement (Second) of Torts § 433B.

19 Burlington Northern, 129 S.Ct. at 1881, citing Restatement (Second) of Torts § 433A,
Comment i.
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1.2.5

Statutory
Defenses to
CERCLA Liability

Where hazardous substances are commingled following disposal at
a site, evidence that a single PRP’s contribution caused a distinct
and segregable environmental harm is generally difficult. The
divisibility defense requires a fact-intensive analysis, and the
defendant bears a heavy burden of proof. The defendant must
demonstrate that the hazardous substances it sent to a site caused
a specific, separate, and distinct environmental harm from other
environmental harm at the site.**

Divisibility issues typically are raised by PRPs who bring information
to EPA’s attention that they wish to be considered in the context of
a settlement. EPA must then carefully review the

information provided, which will likely include the PRPs’ belief
regarding the specific contribution of each PRP to the release of
hazardous substances that resulted in the contamination at the site
or why the harm is distinct. A reasonable basis for such
determinations should be well documented. (See United States v.
Alcan Aluminum Corp., 315 F.3d 179 (2nd Cir. 2003), and United
States v. Hercules, 247 F.3d 706 (6th Cir. 2001), for good
discussions of the divisibility defense to joint and several liability.)

A person identified as a potentially responsible party may claim a
statutory defense to liability based on CERCLA Section 107(b).
Section 107(b) provides that a party is not liable if a release was
caused solely by:

e an act of God, as defined in Section 101(1);
e an act of war; or

e an act or omission of a third party other than an employee
or agent of the defendant or one in a contractual
relationship with the defendant (commonly referred to as
the “third party” defense).

1 See, e.g., United States v. Hercules,Inc., 247 F.3d 706 (8th Cir. 2001) (holding that the
evidence proffered must be “concrete and specific”).
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Third Party Defense

In order to establish a third party defense under Section 107(b)(3),
a person has the burden of proving that the act or omission was
conducted by someone other than the person claiming the defense,
and by someone with whom that person has no contractual
relationship. In addition, the person must establish that he: (1)
exercised due care with respect to hazardous substances; and (2)
took precautions against foreseeable acts or omissions of the third
party and any consequences thereof. The defense is not available
to a person who has actual knowledge of a release or threatened
release during his ownership and subsequently transfers the
property to another person without disclosing the release or
threatened release. In addition, the person may not have caused
or contributed to the contamination.

CERCLA Section 101(35)(A) defines “contractual relationship” to
include land contracts, deeds, or other instruments conveying
interests in land. A contractual relationship does not exist - and
the defense still applies - if the property was acquired after the
disposal or placement of the hazardous substances and one or
more of the following circumstances is established:

e The person had no knowledge or reason to know that there
was a release of hazardous substances at the property at
the time of acquisition and that, prior to acquisition, the
person made all appropriate inquiry into the previous
ownership and uses of the property consistent with good

commercial or customary practice.

e The person is a government entity which acquired the
facility by escheat, or through any other involuntary transfer
or acquisition, or through the exercise of eminent domain.

e The person acquired the property by inheritance or bequest.
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This third party defense is often referred to as the “innocent

landowner” defense.

The Small Business Liability Relief and Brownfields Revitalization
Act of 2002 (SBLR&BRA or “Brownfields Amendments”) (see
Chapter 1 References, p. 39) clarified the “all appropriate inquiry”
into the previous ownership and uses of the property required by
the statute. For purchasers of residential property, CERCLA Section
101(35)(B) provides that a facility inspection and title search are
sufficient. For all other purchasers, the determination is based on
the date of purchase. For property purchased prior to May 31,
1997, Section 101(35)(B) prescribes a narrative standard directing
courts to consider a list of factors, including specialized knowledge
of the “defendant,” the obviousness of the contamination, and the
relationship of the purchase price to the value of the property if it
were not contaminated. For property purchased on or after May
31, 1997, Section 101(35)(B) directs EPA to establish standards
and practices for satisfying the all appropriate inquiries
requirement. EPA issued a regulation establishing such standards
and practices on November 1, 2005, which took effect November 1,
20062, and subsequently made available a detailed fact sheet on

their implementation.*®

The amendments also require that “innocent landowners” can
maintain this defense only by complying with certain continuing
obligations. A purchaser must take reasonable steps to stop any
continuing release, to prevent any threatened new release, and to
prevent or limit any human, environmental, or natural resource
exposure to hazardous substances. All innocent landowners must
provide cooperation, assistance, and access to persons conducting
response actions at the facility, and comply with and maintain land

use restrictions and institutional controls.

12 ustandards and Practices for All Appropriate Inquiries,” 40 C.F.R. Part 312; Federal
Register, Vol. 70, No. 210, November 1, 2005, pp. 66069-66113. (See Chapter 1 References, p..39.)

13 «Fact Sheet on All Appropriate Inquiries Final Rule,” EPA 560-F-05-240, November
2005. (See Chapter 1 References, p. 39.)

Chapter 1: Overview of CERCLA and PRP Searches
18



PRP Search Manual
September 2009

1.2.6

Statutory
Exemptions and
Protections from
CERCLA Liability

In addition to the statutory defenses to CERCLA liability, CERCLA
provides statutory exemptions and protections from liability for

certain parties.

“De Micromis” Parties

The Brownfields Amendments added CERCLA Section 107(0), which
provides a qualified statutory exemption from liability for response
costs for “de micromis” generators and transporters where: (1) the
total amount of material containing hazardous substances
contributed by the party to a site was less than 110 gallons of
liquid materials or less than 200 pounds of solid materials; (2) the
site is listed on the NPL; and (3) all or part of the party’s disposal,
treatment, or transport occurred before April 1, 2001.

The exemption does not apply, however, if the President
determines that: (1) the person sent materials that contributed or
could contribute significantly, either individually or in the
aggregate, to the cost of the response action or natural resource
restoration; (2) the person has failed to comply with an information
request or administrative subpoena; (3) the person has impeded,
through action or inaction, a response action or natural resource
restoration; or (4) the person has been convicted of a criminal
violation for conduct related to the exemption. (See also Section
1.2.7 of this manual for a discussion of EPA’s enforcement

discretion policy toward non-exempt “de micromis” parties.)

Municipal Solid Waste Exemption

Section 107(p), also added to CERCLA by the Brownfields
Amendments, conditionally exempts three categories of parties
from liability for response costs incurred with respect to municipal
solid waste (MSW) disposed of at a facility on the NPL:
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e an owner, operator, or lessee of residential property;

e a business entity (including a parent, subsidiary, or affiliate
of the entity) that, during the three years preceding written
notice of its potential liability, employed on average not
more than 100 full-time individuals, or the equivalent
thereof, and is a small business concern from which was
generated all of the municipal solid waste (MSW)
attributable to the entity with respect to the facility; and

e an organization described in Section 501(c)(3) of the
Internal Revenue Code of 1986 (see Chapter 1 References,
p. 39) and exempt from tax under Section 501(a) of the
Code that during the tax year preceding written notice of
liability employed 100 or fewer paid individuals at the
location from which all MSW was generated.

The conditional exemption does not apply to parties liable as
owners or operators under Section 107(a)(1) or (2) or as
transporters under Section 107(a)(4). (See “Contiguous Property
Owner Guidance Reference Sheet” (February 4, 2004), Chapter 1
References, p. 39; see also Section 1.2.7 of this manual for a
discussion of EPA’s enforcement discretion policy toward contiguous
property owners.)

Contiguous Property Owners

Another liability protection established by the Brownfields
Amendments is CERCLA Section 107(q), which protects from owner
or operator liability persons who own land contaminated solely by a
release from contiguous property, or similarly situated property,
owned by someone else, if the owner:

e is not a PRP or affiliated with a PRP;

¢ did not cause, contribute, or consent to the release of
hazardous substances; and
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e conducts “all appropriate inquiry” prior to purchase and
demonstrates that it did not know or have reason to know of
contamination. (See Section 1.2.5 of this manual for a

discussion of the “all appropriate inquiry” requirement.)

In order to maintain the liability protection, the owner must:

e take reasonable steps to stop continuing releases, prevent
threatened future releases, and prevent or limit human,
environmental, or natural resources exposure to hazardous

substance release;
e provide cooperation, assistance, and access;

e comply with and maintain land use restrictions and

institutional controls;

e comply with CERCLA information requests and

administrative subpoenas; and

e provide legally required notices.

(See “Contiguous Property Owner Guidance Reference Sheet”
(February 4, 2004), Chapter 1 References, p. 39; see also Section
1.2.7 of this manual for a discussion of EPA’s enforcement
discretion policy toward contiguous property owners.)

Bona Fide Prospective Purchasers

The Brownfields Amendments to CERCLA now enable a person to
acquire contaminated property without thereby being considered a
PRP as the present owner of a Superfund site. By following the
statutory requirements of CERCLA Section 101(40), such a person
now may become a “bona fide prospective purchaser” (BFPP).

CERCLA Section 107(r) protects a BFPP whose potential liability is
based solely on the purchaser’s being an owner or operator of a
facility so long as the purchaser does not impede the performance
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of a CERCLA response action. Section 101(40) defines a BFPP as a
person, or tenant of that person, who acquires ownership of a
facility after January 11, 2002, and:

e establishes that disposal at the facility occurred prior to

acquisition;
e is not a PRP or affiliated with a PRP;

e made all appropriate inquiry into previous ownership and
uses of the facility in accordance with generally accepted
practices and new standards contained in Section
101(35)(B);

e takes reasonable steps to stop any continuing releases,
prevent any threatened future releases, and prevent or limit
human, environmental, or natural resource exposure to any

previously released hazardous substance; and

e provides cooperation, assistance, and access, complies with
and maintains land use restrictions and institutional controls,
complies with information requests and administrative

subpoenas, and provides legally required notices.

A critical distinction between the BFPP provision and the innocent
landowner and contiguous property owner provisions is that the
BFPP can purchase with knowledge of the contamination and still
have CERCLA liability protection. Section 107(r) provides,

however, that a BFPP may be subject to a “windfall lien” for
unrecovered response costs incurred by the United States at a
facility where the response action increases the fair market value of
the facility. The lien is limited to the lesser of the increase in the
fair market value attributable to EPA's response action or the
unrecovered response costs. (See also Section 1.2.7 of this manual
for a discussion of EPA’s enforcement discretion policies toward

prospective purchasers.)
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Scrap Recyclers

The Superfund Recycling Equity Act (SREA) (see Chapter 1
References, p. 39) signed into law on November 29, 1999, was
passed as part of the Omnibus Appropriations Bill and is codified as
an amendment to CERCLA at §42 U.S.C. 9627 and incorporated into
CERCLA as Section 127. This amendment exempts from the
generator and transporter liability sections of CERCLA certain
generators and transporters who “arranged for recycling of
recyclable materials.” Owners and operators of sites are ineligible
for the exemption, as are generators and transporters of non-
recyclable materials or generators and transporters of recyclable
materials that fail to meet the criteria necessary for the exemption.

A PRP’s liability should be carefully examined in order to determine
the applicability of SREA. If the region determines that a party is a
PRP, then the region may evaluate whether the PRP is exempt
under SREA. Regions should not presume a party’s eligibility for
the exemption absent either a demonstration of proof by the party
that it was recycling consistent with Section 127 or other site-
specific information that suggests that the party is eligible for the

exemption.

Recyclable materials defined under SREA include scrap paper, scrap
plastic, scrap glass, scrap textiles, scrap rubber (other than whole
tires), scrap metal, spent lead-acid, spent nickel-cadmium
batteries, and other spent batteries. (See CERCLA Section 127 for
further details on SREA.)

Secured Creditors

CERCLA Section 101(20)(A) and (E) exempts from owner/operator
liability any person who, without participating in the management
of a facility, holds indicia of ownership primarily to protect that
person’s security interest in the facility. Holding a security interest

means having a legal claim of ownership in order to secure a loan,
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equipment, or other debt. This exemption protects from CERCLA
Section 107 owner/operator liability those persons, such as private
and governmental lending institutions (e.g., banks), who maintain a
right of ownership in, or guarantee loans for, facilities that become
contaminated with hazardous substances.

Under CERCLA Section 101(20)(F), which was added to CERCLA by
amendment in 1996, a lender “participates in management” and will
not be protected by the secured creditor exemption if it either:

e exercises decision-making control over environmental
compliance related to the facility, such that the lender has
undertaken responsibility for hazardous substance handling
or disposal practices; or

e exercises control at a level comparable to that of a manager
of the facility, such that the lender has assumed or
manifested responsibility with respect to (1) day-to-day
decision-making regarding environmental compliance, or (2)
all, or substantially all, of the operational (as opposed to
financial or administrative) functions of the facility other
than environmental compliance.

The term "participate in management” does not include certain
activities, provided those activities do not rise to the level of
participating in management as defined in CERCLA Section
101(20)(F), such as:

inspecting the facility;

e requiring a response action or other lawful means to address

a release or threatened release;

e conducting a response action under CERCLA Section
107(d)(1) or under the direction of an on-scene coordinator
(0SC);

e providing financial or advisory support toward an effort to

prevent or cure default; or
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e restructuring or renegotiating the terms of the security

interest.

With respect to post-foreclosure activities, a lender that did not
participate in management prior to foreclosure, did not contribute
to or cause a release, and seeks to divest itself of the facility at the
earliest practicable, commercially reasonable time, on commercially

reasonable terms, is not an "owner or operator" if it:

¢ sells, re-leases (in the case of a lease-finance transaction),
or liquidates the facility;

e maintains business activities or winds up operations;

e undertakes a response action under CERCLA Section
107(d)(1) or under the direction of an OSC; or

e takes any other measure to preserve, protect, or prepare
the facility for sale or disposition.

Fiduciaries

CERCLA Section 107(n) limits the CERCLA liability of fiduciaries.
The term "fiduciary" means a person acting for the benefit of
another party as a bona fide trustee, executor, or administrator,
among other things. It does not include a person who either:

e acts as a fiduciary with respect to a for-profit trust or other
for-profit fiduciary estate, unless the trust or estate was
created because of the incapacity of a natural person, or as
part of, or to facilitate, an estate plan; or

e acquires ownership or control of a facility for the objective
purpose of avoiding liability of that person or another

person.

Under CERCLA Section 107(n), fiduciary liability under any
provision of CERCLA cannot exceed the assets held in the fiduciary
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capacity. In addition, a fiduciary will not be liable in its personal

capacity for certain actions, such as:

e undertaking or requiring another person to undertake any
lawful means of addressing a release of a hazardous

substance;

e enforcing environmental compliance terms of the fiduciary

agreement; or

¢ administering a facility that was contaminated before the
fiduciary relationship began.

The liability limitation described above does not limit the liability of
a fiduciary whose negligence causes or contributes to a release or
threatened release.

Service Station Dealers

Service station dealers may be eligible under CERCLA Section
114(c) for an exemption from liability as a generator or transporter
of hazardous substances under CERCLA Section 107(a)(3) or (a)(4)
if the dealer accepted from the public used oil for recycling which
is:

e not mixed with any other hazardous substance; and

e stored, treated, transported or otherwise managed in
compliance with regulations or standards promulgated
pursuant to Section 3014 of the Solid Waste Disposal Act
and other applicable authorities.

The exemption applies only to recycling transactions that occur
after the effective date of EPA’s “Standards for the Management of
Used Oil” (May 3, 1993). (See Chapter 1 References, p. 39.) A
service station dealer still may be held liable under CERCLA Section
107(a)(1) and (2) as an owner or operator.
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State and Local Governments

CERCLA Section 107(d)(2) provides that, except for gross
negligence or intentional misconduct, state and local governments
are not liable for costs or damages resulting from an emergency
response to a hazardous substance release or threatened release.
Under CERCLA Section 107(d)(1), a person rendering care or
assistance in accordance with the NCP, including but not limited to
state and local governments, cannot be held liable under CERCLA
for costs or damages resulting from such care unless the care or
assistance is rendered in a negligent manner. Such a person can
be liable for costs or damages as the result of his negligence.

CERCLA Section 101(20)(A) exempts from owner/operator liability
units of state and local government that "involuntarily" acquire
CERCLA facilities, provided they did not cause or contribute to the
contamination. Governmental entities may also be protected from
liability resulting from involuntary acquisition by the third party
defense of CERCLA Section 107(b)(3) as discussed in Section 1.2.5
of this manual. Examples of involuntary acquisition include those
made by a government entity that is:

e acquiring property following abandonment or tax
delinquency;

e acting as a conservator or receiver pursuant to a clear and
direct statutory mandate or regulatory authority (such as
acquiring the security interests or properties of failed private
lending or depository institutions);

¢ undertaking foreclosure or its equivalent while administering
a governmental loan, loan guarantee, or loan insurance
program; or

e acting pursuant to seizure or forfeiture authority.

Chapter 1: Overview of CERCLA and PRP Searches
27



PRP Search Manual
September 2009

1.2.7
EPA Enforcement
Discretion

Policies

Federally Permitted Releases

Section 107(j) excludes from CERCLA liability response costs
resulting from a "federally permitted release.” Although EPA has
full authority under CERCLA to respond to federally permitted
releases, the permittee is not liable for cleanup costs resulting from
such releases. CERCLA Section 101(10) defines releases that
qualify as federally permitted releases (e.g., the discharge of
pollutants in compliance with a National Pollutant Discharge
Elimination System permit under the Clean Water Act).

Application of a Registered Pesticide

Section 107(i) excludes from CERCLA liability response costs or
damages resulting from the application of a pesticide product
registered under the Federal Insecticide, Fungicide, and Rodenticide
Act (FIFRA). (See Chapter 1 References, p. 39.)

The Agency may exercise its discretion in deciding whether to
pursue certain parties who fall within a category of liable parties
under CERCLA Section 107(a). EPA has issued several policies
concerning the exercise of its enforcement discretion. Because
they are discretionary, these policies are not legally binding on any
party, including EPA. When identifying and classifying PRPs at a
site, the Agency’s discretionary enforcement policies and guidance

should be considered.

“De Micromis” Parties

In November 2002, EPA and DOJ jointly issued the “Revised
Settlement Policy and Contribution Waiver Language Regarding
Exempt “de micromis” and Non-Exempt “de micromis” Parties”
(November 6, 2002). (See Chapter 1 References, p. 39.) As
discussed above, CERCLA Section 107(0) provides a statutory
exemption for certain “de micromis” parties. This settlement policy
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addresses the United States’ position regarding those parties that
fall within the statutory definition of “de micromis” (“exempt “de
micromis” parties”), and those parties that fall outside the statutory
definition, but who may be deserving of similar treatment based on
case-specific factors (“non-exempt “de micromis” parties”). As a
matter of national policy, EPA intends to use its enforcement
discretion, as necessary, to achieve settlements that provide
appropriate relief for those non-exempt “de micromis” parties that
are being sued in contribution or threatened with a suit by other
responsible parties.

Municipal Solid Waste Exemption

Prior to the Brownfields Amendments, EPA relied on MSW
enforcement discretion policies. In 1989, EPA issued the “Interim
Policy on CERCLA Settlements Involving Municipalities or Municipal
Wastes” (December 12, 1989) (“1989 MSW Policy”). (See Chapter
1 References, p. 40.) The 1989 MSW Policy sets forth the criteria
by which EPA generally determines whether to exercise
enforcement discretion to pursue MSW generators or transporters
as PRPs under CERCLA. The 1989 MSW Policy provides that EPA
generally will not identify a generator or transporter of MSW as a
PRP unless there is site-specific evidence that the MSW disposed of
by that party contained hazardous substances derived from a
commercial, institutional, or industrial process or activity. The
1989 MSW Policy also addresses certain provisions that may be
appropriate in settlements with municipal owners or operators.

Building on the 1989 MSW Policy, EPA issued its “Policy for
Municipality and Municipal Solid Waste CERCLA Settlements at NPL
Co-Disposal Sites” (February 5, 1998) (“1998 MSW Policy”). (See
Chapter 1 References, p. 40.) The 1998 MSW Policy states that
EPA will continue its policy of generally not identifying generators
and transporters of MSW as PRPs at NPL sites. In an effort to
reduce contribution litigation by third parties, the 1998 MSW Policy
also identifies a methodology for settlements with generators and
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transporters of MSW at NPL sites who request a settlement with the
United States. Finally, the 1998 MSW Policy identifies a
presumptive settlement range for municipal owners and operators

of co-disposal sites on the NPL.

After the Brownfields Amendments added CERCLA Section 107(p),
EPA and DOJ jointly issued the “Interim Guidance on the Municipal
Solid Waste Exemption Under CERCLA Section 107(p)” (August 20,
2003) (“2003 Interim Guidance”). (See Chapter 1 References, p.
40.) The 2003 Interim Guidance discusses the statutory exemption
and identifies some factors to be considered in the exercise of
enforcement discretion under the exemption. In addition, the 2003
Interim Guidance provides that the 1989 and 1998 MSW policies
remain in effect and should be applied where appropriate.

Contiguous Property Owners

In 1995, EPA issued its “Policy Towards Owners of Property
Containing Contaminated Aquifers” (May 24, 1995). (See Chapter
1 References, p. 40.) Although the 1995 policy is similar to the
exemption in favor of contiguous property owners in CERCLA
Section 107(q), in some ways the 1995 policy is broader, and may
apply to parties that do not qualify for the Section 107(q)
exemption. Under the 1995 policy, where hazardous substances
come to be located on or in a property solely as the result of
subsurface migration in an aquifer from a source or sources other
than the affected property, EPA will not take an enforcement action
against the owner of such property to require the performance of
response actions or the payment of response costs. The following
conditions apply:

e The landowner did not cause, contribute to, or exacerbate
the release or threat of release of any hazardous substances
through any act or omission. The failure to take affirmative
steps to mitigate or address ground water contamination,
such as conducting ground water investigations or installing
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ground water remediation systems, will not, in the absence
of exceptional circumstances, constitute an omission by the

landowner within the meaning of this condition.

e The person who caused the release is not an agent or
employee of the landowner, and was not in a direct or
indirect contractual relationship with the landowner. In
cases where the landowner acquired the property, directly
or indirectly, from a person who caused the original release,
application of the policy will require an analysis of whether,
at the time the property was acquired, the landowner knew
or had reason to know of the disposal of hazardous
substances that gave rise to the contamination in the

aquifer.

e There is no alternative basis for the landowner’s liability for
the contaminated aquifer, such as liability as a generator or
transporter under CERCLA Section 107(a)(3) or (4), or
liability as an owner by reason of the existence of a source
of contamination on the landowner’s property other than the
contamination that migrated in an aquifer from a source

outside the property.

Bona Fide Prospective Purchasers

Prior to the change in the CERCLA liability scheme discussed in
Section 1.2.6 of this manual, EPA negotiated agreements that
provided a covenant not to sue for certain prospective purchasers
of contaminated property prior to their acquisition of the property
in order to resolve the potential liability due to ownership of such
property. These agreements are known as prospective purchaser
agreements (PPAs). As discussed in Section 1.2.6, CERCLA now
limits the liability of persons who qualify as BFPPs. EPA’s
memorandum titled “Bona Fide Prospective Purchasers and the New
Amendments” (May 31, 2002) (see Chapter 1 References, p. 40)
states that, in most cases, the Brownfields Amendments make
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PPAs from the federal government unnecessary. The memorandum
describes when, primarily because of significant public benefit, EPA
will consider providing a prospective purchaser with a covenant not
to sue.

On July 16, 2003, EPA and DOJ issued an interim enforcement
discretion policy titled “Interim Enforcement Discretion Policy
Concerning “Windfall Liens” Under Section 107(r) of CERCLA.” The
“windfall lien” policy explains when EPA generally would, and would
not, seek compensation for increasing a property's market value
through a Superfund response action. Under Section 107(r) of
CERCLA, bona fide prospective purchasers are not liable as
owner/operators for CERCLA response costs. While a BFPP may not
be liable, the property he acquires may be subject to a windfall lien
if an EPA response action has increased the fair market value of the
property. The interim policy explains that, absent a Superfund
response action at a site, the United States has no windfall lien on
that property. For properties that have been the subject of an EPA
response action, the policy sets forth factors that may lead EPA and
DOJ to assert a windfall lien; provides examples of a number of
situations where EPA will generally not pursue a windfall lien;
describes EPA's and DOJ's general approach to settling windfall
liens; and discusses letters and agreements that EPA may provide
to prospective purchasers to address any windfall lien concerns.
(See Chapter 1 References, p. 40, for copies of the guidance,
attachments, and frequently asked questions; see also “Windfall
Lien Administrative Procedures” (January 8, 2008), Chapter 1
References, p. 40.)

Residential Homeowners

In 1991, EPA issued its “Policy Toward Owners of Residential
Property at Superfund Sites” (July 3, 1991). (See Chapter 1
References, p. 40.) Under this policy, EPA will not require
residential owners of property to undertake response actions or pay
response costs unless the residential homeowner’s activities lead to

a release or threatened release of hazardous substances resulting
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1.3

PRP Notification
of Potential
Liability

in a response action. The policy applies to properties that are
owned and used exclusively for single-family residences of one to
four units. Furthermore, the owner’s knowledge of the presence of
contamination on the property at the time of purchase or sale does
not affect this enforcement discretion policy. However, if the
residential owner’s activities lead to a release or threatened release
resulting in a response action, the enforcement discretion policy will
not apply. The policy also does not apply if the owner of the
property refuses to provide access to the residential property when
requested or interferes with response activities conducted on the
residential property.

Good Samaritans at Orphan Mine Sites

EPA’'s Good Samaritan Initiative is an Agency-wide effort to
facilitate the cleanup of certain watersheds affected by orphan mine
sites by encouraging the efforts of certain non-liable parties ("Good
Samaritans” or “Good Sams”) who are willing to voluntarily clean up
some of these sites. Concerns about incurring potential liability
under CERCLA and the Clean Water Act (CWA) as a result of
performing cleanup work at orphan mines have long discouraged
voluntary cleanups at many of these sites. The Good Samaritan
Initiative’s principal purpose is to use the federal government’s
authority to provide greater legal certainty to Good Samaritans and
resolve to the extent possible the threat of potential federal
liabilities so that voluntary cleanups at these sites can proceed.™*

When PRPs have been identified, EPA's general policy is to notify
them of their potential liability, advise them of the intended
response action, and afford them the opportunity to pay for or
conduct response actions. Where circumstances require, EPA may

issue concurrently to each PRP a notice of potential liability

1 OECA/OSWER Memorandum, “Interim Guiding Principles for Good Samaritan
Projects at Orphan Mine Sites and Transmittal of CERCLA Administrative Tools for Good
Samaritans” (June 6, 2007). (See Chapter 1 References, p. 40.)
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1.3.1
General Notice

Letters

(general notice letter) and/or a notice of opportunity to negotiate to
conduct the response action (special notice letter). EPA uses
different notice letters for different recipients, each with a different
tone as well as content. These include the general notice letter
(GNL); special notice letter (SNL) for RI/FS; SNL for remedial
design and remedial action (RD/RA), which usually also includes a
demand for past costs; notice of decision not to use an SNL;
combined GNL/104(e) letter; and combined GNL/demand letter.

A GNL is a notice that informs PRPs of their potential liability for
past and future response costs. GNLs generally contain the
following information:

e notification of potential liability under Sections 106 and
107(a) of CERCLA, including notification that:

e CERCLA Section 107 authorizes the Agency to initiate
cost recovery actions to recover all costs not
inconsistent with the NCP incurred in responding to
the release or threatened release of hazardous

substances;

e CERCLA Section 106 authorizes the Agency to issue
administrative orders or take judicial action
compelling the PRP to implement the response

e selected by EPA to abate an imminent and
substantial danger caused by the release or

threatened release of hazardous substances; and

. The Agency encourages PRPs to agree to perform or
finance those response activities that EPA determines
to be necessary at the site;

e to the extent practical, information that supports the PRP
designation, such as the dates of ownership of real site
property or the period of time that the company operated

the facility;
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1.3.2
Special
Notice Letters

+ information about the general opportunity to discuss any
selected response action and opportunities to undertake the
selected response action, including;

e discussion of any planned response measures,
e the merits of forming a PRP steering committee,

e the deadline for the PRPs to respond, in writing,
indicating their willingness to participate in the
response action at the site, and

e the name and phone number of the EPA contact for
PRPs or their attorneys,

e information about development of the administrative
record pursuant to the NCP; and

. a demand for reimbursement of EPA costs.

(See “Sample General Notice Letter” (April 30, 2008), Chapter 1
References, p. 41.)

General notice letters usually encourage PRPs to undertake
response actions. Although EPA is not required to do so, providing
as much information as possible to PRPs concurrently with the GNL
often yields the best results, including identification of additional
PRPs, better responses to Section 104(e) information requests,
and, ultimately, more productive negotiations with PRPs for

performance of the work under a settlement agreement.*®

The SNL, authorized under CERCLA Section 122(e)(1), is a written
notice to PRPs that triggers an enforcement moratorium -- a period
in which EPA postpones Fund-lead response actions and withholds

5 OSRE Memorandum, “Revised Final Guidance on Disseminating EPA’s SBREFA
Information Sheet to Businesses at the Time of Enforcement Activity” (August 31, 1999) states that
EPA will notify small businesses of their right to comment on regulatory enforcement activities
when EPA makes its “initial enforcement contact” with the business. The initial enforcement
contact under CERCLA is typically a general or special notice letter. (See Chapter 1 References, p.
41, for the memorandum and current Small Business Information Sheet.)
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any enforcement action in order that EPA and the PRPs may
negotiate a settlement concerning response actions at the site. The

SNL contains the following:

¢ information about the Agency's discretionary authority under
Section 122(e) of CERCLA to formally negotiate the terms of
settlements pursuant to special notice procedures if EPA
determines that such procedures would facilitate an

agreement and would expedite a response action at the site;
* information on the recipient's potential liability;
e conditions of the enforcement moratorium;
e description of a good faith offer;
e description of future response actions, if known;
¢ statement of work to be performed;

e additional information, including information on other PRPs,
site fact sheets, volumetric ranking if available;

e demand for past costs; and

o for RD/RA and non-time-critical removal SNLs, a statement
whether the site is eligible for orphan share compensation
under the “Orphan Share Policy” (June 3, 1996) (see
Chapter 1 References, p. 41) and, if so, the maximum
amount appropriate for compensation.

EPA may, at its discretion, choose not to follow special notice
procedures. It may instead send a letter to PRPs stating that it is
not going to use special notice procedures because, for instance,
negotiations are already underway, and outlining EPA’s plans for
the negotiations. Due to the urgency of emergency and time-
critical removals, Section 122 does not require special notice
procedures. For procedures applicable to removals, refer to the
“Superfund Removal Procedures Removal Enforcement Guidance for
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1.3.3
Types of
Settlements

On-Scene Coordinators” (April 1992). The volume referenced is
one of a ten-volume series of guidance documents collectively titled

Superfund Removal Procedures. (Chapter 1 References, p. 41.)

EPA sets forth settlements in legal documents that describe the
requirements of the response action. If the response action is an
RI/FS or RD, EPA usually requests that the PRPs enter into an
administrative order on consent (AOC). An AOC is a legally binding
administrative order that EPA and the PRPs agree to and sign. A
consent decree (CD) is required for an RA; it is similar to an AOC in
that negotiations are bilateral. A CD, however, is a judicial action
that must be approved by DOJ, filed with a complaint in federal
court, and approved by a judge before it becomes final.

The above settlement devices are addressed in more detail in the
“Addendum to the Interim CERCLA Settlement Policy.” (See
Chapter 1 References, p. 41.)

A number of activities take place in preparation for negotiations for
removals, RI/FS, and RD/RA, including substantial completion of
the PRP search. It is important that sufficient attention be given to
the PRP search before these negotiations commence. PRP search
activities may be initiated at the preliminary assessment and site
investigation (PA/SI) phase of the enforcement timeline.
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Chapter 1 References

Name Section Location

Comprehensive Environmental 1.1 42 U.S.C. § 9601 et seq.

Response, Compensation, and http://www.epa.gov/emergencies/lawsregs

Liability Act of 1980, as .htm#laws

amended by the Superfund

Amendments and

Reauthorization Act of 1986

gla:)ional Qil Fa)mlcll I—!azardous 1.1.1 40 C.E.R. Part 300

Cu s.tances F?I ol http://www.epa.gov/emergencies/lawsregs

ontingency Plan i (-

Oil Pollution Act of 1990 1.1.1 33 U.S.C. § 2701 et seq.
http://www.epa.gov/emergencies/lawsregs
.htm#laws

Int_e_rlm Clicknes O th(_a A 1.1.3 http://www.epa.gov/compliance/resources

Ability to Pay and De minimis S .

. . /policies/cleanup/superfund/atp-demin-

Revisions to CERCLA Section 1220-04.pdf

122(g) by the Small Business 9 P

Liability Relief and Brownfields

Revitalization Act (May 17,

2004

Clean Air Act 1.2.2 42 U.S.C. § 7401 et seq.
http://www.epa.gov/emergencies/lawsregs
.htm#laws

Clean Water Act 1.2.2 33 U.S.C. § 1251 et seq.
http://www.epa.gov/emergencies/lawsregs
.htm#laws

Toxic Substances Control Act 1.2.2 15 U.S.C. § 2601 et seq.
http://www.epa.gov/agriculture/Isca.html

Resource Conservation and 1.2.2 42 U.S.C. § 6901 et seq.

Recovery Act http://www.epa.gov/epawaste/index.htm

CERCLA Hazardous 1.2.2 40 C.F.R. Part 302

Substances

http://www.epa.gov/emergencies/lawsregs
.htm#laws
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Chapter 1 References

Name Section Location
Comptroller Policy 1.2.3 http://www.epa.gov/ocfo/finstatement/
Announcement 87-17, superfund/int_rate.htm
Interest Rates for Debts
Recoverable Under the
Superfund Amendments and
Reauthorization Act of 1986
(September 30, 1986)
Small Business Liability Relief 1.2.5 Public Law 107-118 (H.R. 2869)
and Brownfields Revitalization http://www.epa.gov/brownfields/pdf/
Act of 2002 hr2869.pdf
itandarglst ar:d Pr.a.ctlcejofor Al 23 http://ecfr.gpoaccess.gov/cgi/t/text/text-
ppropriate fnquiries, idx?c=ecfr&tpl=/ecfrbrowse/Title40/40cfr3
C.F.R. Part 312 (November 1, 12 main 02.tol
2005) LS
Fact Sheet on All Appropriate 1.2.5 http://www.epa.gov/brownfields/aai/aai_fi
Inquiries Final Rule (October nal_factsheet.pdf
2005)
Internal Revenue Code of 1.2.6 http://www.irs.gov/taxpros/article/0,,id=9
1986 8137,00.html
Contiguous Property Owner 1.2.6 http://www.epa.gov/compliance/resources
Guidance Reference Sheet /policies/cleanup/superfund/contig-prop-
(February 5, 2004) faqg.pdf
Superfund Recycling Equity 1.2.6 42 U.S.C. § 9627
Act (CERCLA Section 127) http://www.epa.gov/emergencies/lawsregs
.htm#laws
Standards for the 1.2.6 40 C.F.R. Part 279
Management of Used Oil http://www.access.gpo.gov/nara/cfr/waisi
dx_08/40cfr279_08.html
Federal Insecticide, Fungicide, 1.2.6 7 U.S.C. § 136 et seq.
and Rodenticide Act http://www.epa.gov/agriculture/Ifra.html
Revised Settlement Policy and 1.2.7 http://www.epa.gov/compliance/

Contribution Waiver Language
Regarding Exempt “De
micromis” and Non-Exempt
“De micromis” Parties
(November 6, 2002)

resources/policies/cleanup/superfund/
wv-exmpt-dmicro-mem.pdf

Chapter 1: Overview of CERCLA and PRP Searches

39



PRP Search Manual
September 2009

Chapter 1 References

Name Section Location
Interim Policy on CERCLA 1.2.7 http://www.epa.gov/compliance/resources
Settlements Involving /policies/cleanup/superfund/munwst-
Municipalities or Municipal dclay-mem.pdf
Wastes (December 6, 1989)
Policy for Municipality and 1.2.7 http://www.epa.gov/compliance/
Municipal Solid Waste CERCLA resources/policies/cleanup/superfund/
Settlements at NPL Co- munic-solwst-mem.pdf
Disposal Sites (February 5,
1998)
Interim Guidance on the 1.2.7 http://www.epa.gov/compliance/
Municipal Solid Waste resources/policies/cleanup/superfund/
Exemption Under CERCLA interim-msw-exempt.pdf
Section 107(p) (August 20,
2003)
Policy Toward Owners of 1.2.7 http://www.epa.gov/compliance/
Property Containing resources/policies/cleanup/superfund/
Contaminated Aquifers contamin-aqui-rpt.pdf
(May 24, 1995)
Bona Fide Prospective 1.2.7 http://www.epa.gov/compliance/
Purchasers and the New resources/policies/cleanup/superfund/
Amendments bonf-pp-cercla-mem.pdf
(May 31, 2002)
Windfall Lien Administrative 1.2.7 http://www.epa.gov/compliance/resources
Procedures (January 8, 2008) /policies/cleanup/superfund/wf-admin-

mem.pdf

Interim Enforcement 1.2.7 http://www.epa.gov/compliance/
Discretion Policy Concerning resources/policies/cleanup/superfund/
“Windfall Liens” Under Section interim-windfall-lien.pdf
107(r) of CERCLA (July 16,
2003)
Policy Towards Owners of 1.2.7 http://www.epa.gov/compliance/
Residential Property at resources/policies/cleanup/superfund/
Superfund Sites policy-owner-rpt.pdf
(July 3, 1991)
Interim Guiding Principles for 1.2.7 http://www.epa.gov/compliance/

Good Samaritan Projects at
Orphan Mine Sites and
Transmittal of CERCLA
Administrative Tools for Good
Samaritans (June 6, 2007)

resources/policies/cleanup/superfund/
cercla-goodsam-principles-mem.pdf
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Chapter 1 References

Name Section Location

Sample General Notice Letter 1.3.1 http://www.epa.gov/compliance/resources

(April 30, 2008) /policies/cleanup/superfund/gnl-mod-
08.pdf

Revised Final Guidance on 1.3.1 http://www.epa.gov/compliance/

Disseminating EPA’s SBREFA resources/policies/civil/sbrefa

Information Sheet to

Businesses at the Time of

Enforcement Activity

(August 31, 1999)

Small Business Information 1.3.1 http://www.epa.gov/compliance/resources

Sheet /publications/incentives/smallbusiness/sma

(October 2007) llbusresources.pdf

Orphan Share Policy 1.3.2 http://www.epa.gov/compliance/

(June 3, 1996) resources/policies/cleanup/superfund/
orphan-share-rpt.pdf

Superfund Removal 1.3.2 OSWER Directive 9360.3-06; NTIS Product

Procedures Code PB92963409

Removal Enforcement http://www.ntis/search/index.aspx

Guidance for On-Scene

Coordinators (April 1992)

Addendum to the Interim 1.3.3 http://www.epa.gov/compliance/

CERCLA Settlement Policy
Issued on December 5, 1984
(September 30, 1997)

resources/policies/cleanup/superfund/
adden-settle-mem.pdf
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2.0 PRP Search Overview

The primary purpose of the PRP search is to identify parties who
may be liable under CERCLA. The PRP search is designed to gather
information establishing the elements of liability for each PRP.

Effective PRP searches are fundamental to the Agency's
“enforcement first” strategy of obtaining increased PRP involvement
in conducting response activities, and information obtained in the
course of PRP searches serves a variety of other purposes in the
remedial site response process. These purposes include:

e finding out from whom to obtain site access;*
o facilitating site characterization by providing information on
hazardous substances used, site boundaries, disposal

practices, and locations for conducting sampling;

¢ identifying individuals who may have historical information
or historical knowledge of site activities;

e assessing potential applicable or relevant and appropriate
requirements (ARARs) (See Chapter 2 References, p. 81.);

e developing waste-in lists and volumetric rankings; and

assessing settlement prospects and litigation risks.

(See Exhibit 1, “Overview of the PRP Search Process.”)

Achieving the Agency’s goals of accelerating cleanups, maximizing
PRP involvement in response actions, and reaching fair settlements

! OECM Memorandum, “Entry and Continued Access Under CERCLA” (June 5,
1987) (See Chapter 2 References, p. 81.)
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Exhibit 1. Overview of the PRP Search Process

o fissue General Notice Letters |

Share Factual, Non-Enforcement-Sensitive Infoarmation with
o PRPs as Appropriate (e.g., Site Chronology and Property |
History, PRP Names, Waste-in Information)
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Tasks Followup

Followup

€ Ongoing Review and Quality Assurance I
* Timing of special notice is %enerally dictated by response planning. The baseline phase of the PRP search NOTE:
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start date. Improved evidence on liabiility and ability to pay will be collected during the RI/FS and follow-up phase, Thisexhibit presents an overviewof a
if necessary. Callection of such improved evidence will be completed, reviewed, and updated, if necessary, prior typical PRP search. Itis nat interided as
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W

Completed at least 90 days prior to issuance of RD/RA Special Notice Letters. site Isa matter for the professional judgment

of the PRP search team.

Chapter 2: PRP Search Planning Overviev‘\ll3



PRP Search Manual
September 2009

2.1
Roles and
Responsibilities

with PRPs requires careful and coordinated planning of the PRP
search. Planning involves identifying key personnel involved in the
PRP search, outlining their roles and responsibilities, determining
the timing and duration of PRP search activities, and identifying
tasks to be performed. The PRP search planning process should be
a team effort.

In recent years, there has been increased planning, coordination,
and integration among remedial, site assessment, and removal
staff, and increased dedication of resources to the post-construction
phase of the Superfund timeline, (e.g., five-year reviews and
institutional controls).

Management Team

In some regions, this strategy has been facilitated by a standing
management team of regional EPA decision makers. The purpose
of such a team is to ensure appropriate and effective coordination,
communication, and integration of Superfund responses, and
adequate personnel, funds, and decision-making processes to
accelerate site responses. The team will generally take PRP search
information into consideration when establishing priorities and
direction for the site response.? Although the management team is
not involved in the day-to-day management of the PRP search, it
may request specific information about PRPs to determine, (e.g.,
the appropriate enforcement response or potential dollar needs for
orphan share compensation). Greater emphasis on the post-
construction phase does not reduce the need to apply PRP search
resources early in the listing phase for new NPL sites and sites with
significant remaining future response work, and the management
team can play an important role in determining the appropriate
sites to “front load” with those resources.

2 The National Prioritization Panel also will consider PRP search information when
prioritizing sites proposed for Fund-lead remedial action.
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2.1.1
PRP Search Team

Each of EPA’s regional offices has its own unique organizational
structure and procedures for performing PRP searches, and the
titles of persons performing search tasks may vary from region to
region. Search and search-related tasks may be performed by
persons with one or more of the following job titles: civil
investigator; remedial project manager; on-scene coordinator; case
developer; attorney; paralegal; enforcement specialist;
enforcement officer; enforcement project manager; cost recovery
specialist; and environmental protection specialist. Some general
descriptions of key players and responsibilities, however, cut across

regional variations.

PRP Search Manager

The PRP search manager has the lead for overseeing each site-
specific PRP search. He or she is responsible for selecting an
appropriate combination of the search personnel listed above to
ensure an effective case team to perform the following tasks as
necessary and appropriate:

e establish PRP search priorities;
e establish PRP search strategy;

e develop PRP search work assignments, budgets, and
schedules;

e manage contractor-conducted search tasks;
e define the scope of the search;
e review baseline, interim, and final contractor deliverables;

e introduce the contractor to state and local government
contacts, as needed;

e issue information request, general notice, and special notice
letters;
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o follow up on all tasks necessary for conducting a complete
search;

e implement quality assurance and quality control (QA/QC)
procedures to ensure the accuracy of data gathered during
the search;

e gather adequate information for special notice letters;
e perform ATP analysis (ABEL/INDIPAY);
e gather adequate evidence of PRP liability and ability to pay;

e obtain site costs as appropriate for potential cost recovery;
and

e afford the universe of PRPs an opportunity to provide input
into the completeness of the Agency’s PRP search efforts.

Following are general descriptions of several categories of search
personnel that comprise the search team, keeping in mind that in
some regions similar tasks and certain post-search tasks may be
performed by search personnel with one of the other job titles listed
above.

Civil Investigator

The civil investigator (Cl) typically performs specialized PRP search
tasks such as interviews with private parties and specialized
investigative work related to, (e.g., waste disposal or PRP
identification). Cls may assist PRP search managers or case
attorneys in preparing CERCLA Section 104(e) information request
letters, reviewing evidence, and conducting interviews. In some
regions, Cls are responsible for all PRP search activities; in other
regions, contractors may be used to do a portion of the work, such
as title searches, and Cls are responsible for all other activities. In
some regions, Cls work exclusively on either removal or remedial

PRP searches. Potential advantages to this approach are that it

Chapter 2: PRP Search Planning Overview
46



PRP Search Manual
September 2009

allows the investigator to become familiar with the special types of
investigative situations that each presents, prevents conflicts
between the remedial and removal programs, and ensures an

investigator’s availability in cases involving time-critical removals.

PRP searches often involve complex evidentiary and legal issues. If
PRP searches are conducted or managed by remedial project
managers, on-scene coordinators, or other personnel not
experienced in performing enforcement investigations, it is
advisable to involve both Cls or other enforcement staff and
counsel in planning PRP search activities as well as in reviewing
information obtained, contractor deliverables, and conclusions

drawn.

Remedial Project Manager

The remedial project manager (RPM) is the Agency official
designated to coordinate, monitor, and direct remedial and certain
other response activities at NPL sites. RPMs may serve as work
assignment managers (WAMSs) or contracting officer’s
representatives (CORs) on a PRP search or assist other Agency
personnel performing or overseeing the search. RPMs are
responsible for overseeing PRPs’ performance of response activities
at enforcement-lead sites. Once PRPs have agreed to perform
response actions at a site, the RPM is responsible for ensuring that
studies and cleanup activities are performed correctly and in
accordance with the AOC or CD, CERCLA, the NCP, and relevant
policy and guidance. Moreover, RPMs may be involved in RI/FS,
engineering evaluation and cost analysis (EE/CA), or RD/RA
negotiations. As they work extensively with PRPs, it is essential
that RPMs understand Agency policies and procedures for
completing a thorough PRP search whether or not they are involved

in performing it.
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On-Scene Coordinator

The on-scene coordinator (OSC) is the Agency official designated to
coordinate, monitor, and direct removal actions. A removal action
is conducted to respond to a release or threatened release and
must be performed within a short period of time. OSCs need basic
information, such as property ownership, very early in the removal
action to enable them to get access to the site and identify the
source of the release or threat of release. The OSC may ask for a
thorough PRP search once the removal is under way or the release
or threat has been addressed. The nature and extent of an OSC'’s
involvement in PRP search efforts will depend on the nature of the
removal and the urgency of responding to the release or threat of
release. Like RPMs, OSCs need to understand the PRP search
process whether or not they are actively involved in the search
itself. (See subsection 2.2.1 of this manual for other PRP search-
related tasks during removal actions.)

Paralegal

Some regions use paralegals to support PRP searches. Paralegals
work with case attorneys and other staff to develop the evidence to
support a finding of liability. They are generally skilled at
researching case law, statutes, rules, and legislative histories using
legal research databases such as Lexis/Nexis and Westlaw, which
are made available to regional legal staff. Paralegals’ research
skills often extend to obtaining information regarding corporate
filings from secretaries of state, and information regarding PRPs
from business, news, and internet sources. Depending on the skills
of the paralegal and the organizational structure in a region,
paralegals may perform some of the same tasks as Cls or PRP
search managers, including interviewing potential witnesses and
PRPs. Paralegals also may research property ownership, perform
limited title searches, and obtain deeds and maps relating to sites.
Paralegals draft CERCLA Section 104(e) information requests and

review and summarize PRP responses to those requests.
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Paralegals work closely with regional attorneys to trace corporate
successors and help determine successor liability and liability of
parent or subsidiary corporations. This often involves searching

archives and public records for historical information.

EPA Attorney

The level of involvement of the case attorney in the PRP search
may vary from region to region, site to site, and with the nature
and number of legal issues associated with the site. The case
attorney should be involved as early as possible to ensure that
collected information meets evidentiary standards and that the
scope of the PRP search is appropriate. It is very important to
obtain attorney input regarding sufficiency of evidence questions,
title searches, conducting interviews, definition of site, and
classification of PRPs (e.g., “de micromis”, insolvent). As most
PRPs retain legal counsel to represent them throughout
performance of the response action, it is important that the
regional case attorney, at a minimum, be involved in identification
of critical PRP search planning and implementation milestones. In
addition to preparing litigation referrals to and serving as EPA’s
main contact with DOJ, EPA attorneys play a major role in all
phases of the Superfund process from site discovery through
cleanup and post-construction activities.

Contractor

As mentioned earlier, each region performs PRP searches in a
slightly different manner, depending on the organization of the
region, availability of staff with PRP search experience, number of
PRP searches, and other factors. Most, if not all regions, however,
also employ contractors in some capacity when performing PRP
searches. Contractor support activities include establishing and
maintaining PRP databases, performing title searches, preparing
PRP search reports, and reviewing and compiling records. (See
Appendix A for a sample “Performance Work Statement for
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Enforcement Support Services,” including PRP search support.)
Contractors may not perform inherently governmental functions.
Prohibited activities include making legal or liability determinations
and approving and signing CERCLA Section 104(e) information
request letters. Contractors may, however, draft and mail Section
104(e) letters and other correspondence. Regions may share
enforcement support contracts with one or more other regions or
enter into interagency agreements enabling them to access sister
agencies’ contractors to assist in PRP search efforts. Regional
contracting officers (COs) and project officers (POs) should be
consulted regarding award, period of performance, scope of work,
and suitability of regional enforcement contracts for obtaining PRP
search task support.

Financial Analyst

There are situations when specialized expertise is needed to make
ability to pay determinations, assess complex PRP financial records
or business transactions, and evaluate bankruptcy claims. In these
instances, regions may use in-house financial analysts, EPA’s
National Enforcement Investigations Center (NEIC) staff expertise,
or contractors with this expertise. Financial analysts may also help
evaluate compliance with the financial assurance provisions of

settlement agreements.

SEE Personnel

The Senior Environmental Employment (SEE) program was formally
established through the Environmental Programs Assistance Act
(June 12, 1984). (See Chapter 2 References, p. 81.) Under this
Act, EPA is authorized to enter into cooperative agreements (CAs)
with certain private, non-profit organizations designated by the
secretary of labor as organizations that are eligible to receive funds
under Title V of the Older Americans Act (1965). (See Chapter 2
References, p. 81.) The Act specifies that individuals age 55 and
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older in temporary, short-term assignments can provide technical
assistance to federal, state, and local environmental agencies for
projects on pollution prevention, abatement, and control. Most, if

not all, regions participate in the SEE program.

Although not EPA employees, SEE personnel working for EPA in a
PRP search investigative role could take on the following tasks:

e assisting in coordinating with other regional PRP search
personnel to assure effective implementation of national

investigative policy or guidance; and

e providing training or technical assistance on possible
techniques and approaches to other personnel who are

involved in fact finding or information gathering.

If SEE personnel are used to support PRP searches or
investigations, they should have a general knowledge of criminal
and civil provisions of environmental protection statutes, knowledge
of investigation principles and techniques, skill in the use of
investigative techniques, and the ability to conduct interviews and
draft interrogatories. Like other contractors, SEE employees must
identify themselves as contractors and may not provide legal
advice, make inherently governmental decisions, or sign CERCLA
Section 104(e) letters or other EPA correspondence.

Community Involvement

The PRP Search Team should consider establishing communication
with the Community Involvement Coordinator early in the search
process as community involvement activities may produce many
benefits, including information on additional PRPs. Areas adjacent
to Superfund sites often contain numerous residents who may have
lived in the area for a long time. Many of these residents have

Chapter 2: PRP Search Planning Overview
51



PRP Search Manual
September 2009

2.1.2
Opportunities for
PRP Input

specific knowledge of the site and are usually willing to share their
information. The local community should routinely be considered a
potential source of information.

As PRPs have an interest in identifying additional parties with whom
response costs might be shared - and may have information that
could lead to such parties - EPA should provide PRPs the
opportunity to participate in or provide input to the search.® PRP
input may speed up the settlement process, help avoid third-party
litigation, and facilitate private allocation efforts. In addition, PRPs
may be invaluable in identifying witnesses and parties with
pertinent information. It is up to EPA to determine whether PRP
participation will be beneficial, define the nature and extent of such
participation, evaluate information submitted by the PRPs, and
maintain oversight of their search activities. It is advisable to make
this determination as early in the search process as possible.
CERCLA Section 104(e) information request letters and GNLs may
be used to invite PRPs to participate in the search and submit
information about additional parties.*

If PRPs express interest in participating in the search, EPA must
determine whether the potential benefits of their participation
outweigh the burden of directing and overseeing their activities.
Factors that EPA may weigh in making this determination include:

e whether the PRPs have the ability to provide needed
information;

3 The case team’s planning of response and enforcement actions should allow
sufficient time for EPA to issue follow-up CERCLA Section 104(e) information request

letters to newly identified parties before EPA makes final PRP determinations.

4 Model CERCLA Section 104(e) letters include questions seeking information
from PRPs about other PRPs. (See “Transmittal of Sample Documents for More Effective
Communication in CERCLA Section 104(e)(2) Information Requests” (June 30, 1995),
Chapter 2 References, p. 81, for sample information request letter questions.)
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e whether information obtained by the PRPs may raise

confidentiality issues;

e whether PRPs have cooperated with EPA and been

responsive to its information requests;

o whether third-party tort issues or contribution litigation exist

or may arise among PRPs;

e whether the PRPs have any advantage, bias, or interest that

could influence their performance of search-related tasks;

e site-specific factors such as timing or large numbers of
known PRPs.

Direction and Oversight

Proper direction and oversight are necessary to maximize the
potential benefits of PRP participation in the search and to ensure
that PRP-assisted searches are conducted in a manner both
effective and consistent with overall Agency responsibility for the
search. In some circumstances, EPA may find that channeling PRP
input through a steering committee or other organized group of
PRPs whose liability has been established facilitates direction and

oversight. In addition, the following guidelines are recommended:

e The PRPs should commit themselves to working with EPA in

good faith for the duration of the search.

e The PRPs should be in compliance with any CERCLA Section
104(e) information requests issued to them and commit
themselves to supplement those responses in a timely

manner as additional information becomes available.

e The PRPs must not represent themselves as EPA personnel

when performing PRP search-related tasks.
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e Do not share with the PRPs any CBI, trade secrets, or other
sensitive information obtained from PRPs who are not

participating in the search.

¢ Document the PRPs’ tasks, roles, authorities, deadlines, and
any tasks they may perform without EPA oversight in
writing.

e Advise the PRPs that they must adhere to deadlines in order
to avoid delays and ensure that EPA has enough time to
consider information for a particular purpose (e.g., issuance
of SNLs).®

e Advise the PRPs that the work they perform must be fully
documented so as to support its completeness and accuracy,
and that all supporting records and documentation must be
submitted to EPA for possible inclusion in the site’s

administrative record or for use as evidence in federal court.

¢ Require that the PRPs explain the legal and factual basis of
identified parties’ liability and submit documentation

supporting their determination.

e Require that the PRPs explain all assumptions made in

compiling all waste-in lists they submit.

e Advise the PRPs that information submitted regarding other
parties may be used for litigation and negotiation purposes,
and ensure that they understand how to treat information
containing personal privacy information or claimed as
confidential business information (CBI). (Before sharing

5 Failure of the PRPs to meet agreed deadlines may result in EPA takeover of a task
that a PRP has agreed to perform, which may increase PRPS’ costs and result in information
being obtained too late to be considered.
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any information of this kind with other PRPs, check with
your Office of Regional Counsel (ORC) to determine if a
confidentiality agreement should be drafted covering this
information. (Information disclosure issues are discussed in

Section 2.3 of this manual.)

e Explain to the PRPs that although the Agency appreciates
receiving information on additional parties, EPA is not
obligated to explain or justify its decisions regarding
whether or not to pursue those parties.

e Ensure that all PRPs participating in the search have equal

access to information.

e Advise the PRPs of EPA’s enforcement discretion policies.

EPA is under no legal obligation to address information provided by
PRPs identifying other PRPs or to advise them whether the new

parties were determined to be PRPs, but the PRPs who provided the
information should receive some feedback or explanation as to why

the newly identified parties were or were not named.®

EPA Responsibilities

Just as EPA determines whether PRPs will participate in the search,
it determines what tasks they will perform. Regardless of the
nature and extent of PRP participation, however, EPA - and
specifically the Case Team - is responsible for performing the
primary search functions and bringing the search to a successful
conclusion. The Agency’s prerogatives include:

6 EPA personnel are required to document in an enforcement-confidential
memorandum their decisions to exclude certain PRPs from any CERCLA Section 106 UAOs
that are issued or not to issue UAOSs to late-identified PRPs. (See OSRE Memorandum,
“Documentation of Reason(s) for Not Issuing CERCLA §106 UAOs to All Identified PRPs”
(August 2, 1996), Chapter 2 References, p. 82.)
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2.2
PRP Search

Plan

determining the timing and extent of the PRP search;

deciding which parties should receive CERCLA Section
104(e) information request or notice letters;’

evaluating information developed in the course of the
search;

deciding which parties to name as PRPs; and

determining the terms of settlement with PRPs.

PRP Search Tasks

As part of their efforts to identify additional parties, PRPs may
perform associated tasks such as:

conducting title searches;

developing waste-in lists;

preparing volumetric rankings;

performing corporate and other public document research;

providing information on industry processes and waste

streams;
identifying and locating witnesses and other knowledgeable

parties;

interviewing witnesses and providing EPA with notes and
affidavits;®

! OSRE Memorandum, “Revised Final Guidance on Disseminating EPA’s SBREFA

Information Sheet to Businesses at the Time of Enforcement Activity” (August 31, 1999)
,states that EPA will notify small businesses of their right to comment on regulatory
enforcement activities when EPA makes its “initial enforcement contact” with the business.
The initial enforcement contact under CERCLA is typically a general or special notice letter.
(See Chapter 2 References, p. 82, for the memorandum and current “Small Business
Information Sheet.”)

8 EPA may choose to re-interview witnesses originally interviewed by other PRPs

and obtain its own affidavits or witness statements.
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o funding neutral ADR professionals to assist in information-
gathering efforts;

e establishing and managing document repositories of publicly

available, non-privileged, non-CBI site information;

o developing databases to make site information accessible to

widely dispersed parties; and

e sharing information from in-house databases.

The site-specific PRP search plan focuses on the “nuts and bolts” of
how the search will be conducted; it identifies the goals of the
search and the tasks necessary to achieve them. The PRP search
plan should be considered iterative in nature since it is not possible
to foresee all the types of information that may need to be
gathered, the questions and issues that may develop during the
baseline phase, or the tasks necessary to complete as part of a
follow-up search. PRP search plans should not be confused with
PRP search work plans. Work plans are documents prepared by
contractors that describe in detail the work to be performed and
identify proposed staff in response to a scope of work prepared and
issued by EPA or another contracting agency.

Since each site involves a unique set of legal and technical issues,
there is no fixed set of tasks that must be performed during every
PRP search; the nature and number of search tasks will vary from
site to site. For instance, a PRP search at an industrial plant site
with only a few owner/operators may require only a baseline effort
with few or no follow-up tasks. At a complex site, on the other
hand, a baseline search is insufficient and will require follow-up
activities. (See Appendix B for a checklist of PRP search tasks.)
The plan should have the flexibility to respond to needs identified in
any part of the PRP search process. To ensure that the PRP search
plan addresses potential legal, technical, and policy issues that may
be associated with the search, the PRP search manager should
include all EPA staff working on the site (e.g, Cl, RPM, OSC,
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attorney) in the development of the plan. (See Exhibit 2, “PRP
Search Process Flow Chart.”) The PRP search plan should be fully

implemented before RD/RA negotiations commence.

Despite the differences among sites, PRP search plans generally
address the following:

o Defining search tasks and the order in which they should be
performed, including follow-up tasks to repair data gaps that
appear during the search ;

¢ Defining resources needed to accomplish search tasks,
taking into consideration site factors that may require
specialized resources and skills, such as:

e an unusually large number of generators;
e PRPs that may qualify for an exemption;

e area-wide ground water contamination or surface

water contamination where sources are not apparent;

e non-contiguous sites (e.g., where one company owned
or operated multiple sites and transshipped wastes
between them); or

e mining sites, particularly those that are very old or

involve large watersheds;

e Developing a detailed scope of work to obtain contractor
support, if necessary;

e Establishing a schedule for completion of search tasks;

e Managing the search, including:

¢ roles and responsibilities of all members of the PRP

search team;
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2.2.1
Timing and

Duration

e procedures for assessing search progress, conducting
evidence reviews, and identifying impediments to

progress; and

e describing the PRP Search Team’s strategy for
encouraging PRP participation in the search.

The PRP search should be initiated as soon as possible after it
becomes reasonably certain that EPA will incur response costs at a
site. Searches may be performed in phases. A preliminary search
may be initiated during a removal response or during the
preliminary assessment/site investigation (PA/SI) if a removal
action is anticipated before a site is proposed for listing on the NPL.
Many traditional pre-remedial site assessment tasks provide
information needed for the PRP search. These tasks need not be
duplicated by the PRP search staff. Appendix C contains a
checklist for removal and pre-remedial sites that was developed to
assist early on-site responders (e.g., Cls, OSCs) in documenting
valuable information on PRPs and site conditions. To avoid
duplication of these tasks, early on-site responders may fill out the
checklist as completely as possible and forward a copy to the
regional Cl or enforcement staff person conducting the PRP search,
put a copy in the site file, and provide a copy to the case attorney.

Basic tasks needed at any site, including removal sites, include (1)
identifying the current site owner and, if applicable, operator, and
(2) gaining access to the site. ldentifying the owner/operator is
particularly urgent at removal sites as the early responder needs to
determine whether the party is capable of or willing to perform
actions to stabilize conditions at the site. Once a removal response
has been completed or the site has been proposed for listing on the
NPL, a more extensive PRP search may be undertaken based on
these preliminary tasks. In practice, depending on resources and
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Exhibit 2. PRP Search Process Flow Chart

0 90 180 270 360 450 540
DAYS DAYS DAYS DAYS DAYS DAYS DAYS
® REVIEW AGENCY FILES
® DEVELOP PRP SEARCH STRATEGY
@ INITIATE WORK ASSIGNMENT (IF CONTRACTOR SUPPORT IS NEEDED)

® HOLD WA KICK-OFF MEETING WITH CONTRACTOR
® REVIEW, REVISE, AND APPROVE WORK PLAN

® COLLECT FEDERAL, STATE AND LOCAL GOV'T RECORDS BASELINE REPORT PHASE
® PREPARE LIST OF POTENTIAL INTERVIEWEES

@ DEVELOP AND REVIEW INTERVIEW QUESTIONS
® CONDUCT FIRST-ROUND INTERVIEWS: GOV'T OFFICIALS (AND
PRIVATE PARTIES, IF POSSIBLE)
® PERFORM TITLE SEARCH
@ ACCESS CERCLISIII/WasteLAN FOR EXISTING PRP INFORMATION
® UPDATE PRP NAMES AND MAILING ADDRESSES
@ PREPARE LIST OF 104(e) LETTER RECIPIENTS
@ DEVELOP AND REVIEW 104(e) LETTER QUESTIONS
@ |SSUE FIRST-ROUND 104(e) LETTERS
@ SET UP CORRESPONDENCE TRACKING SYSTEM
@ REVIEW FIRST-ROUND 104(e) LETTER RESPONSES

@ COLLECT ALL RECORDS FROM OWNER/OPERATOR
AND NON-GOVERNMENT SOURCES

® DEVELOP ADDITIONAL PRP NAMES AND MAILING ADDRESSES
® PROVIDE OPPORTUNITY TO PRPs FOR INPUT INTQ PRP SEARCH
®|SSUE SECOND-ROUND 104(e)/FOLLOW-UP LETTERS {AS NECESSARY AND APPROPRIATE)

® REVIEW SECOND-ROUND 104(e)/FOLLOW-UP RESPONSES
@ COLLECT INFORMATION ON PRP FINANCIAL STATUS

® PREPARE BASELINE REPORT

® UPDATE PRP SEARCH STRATEGY
® MEET WITH CONTRACTOR (IF APPLICABLE) TO D\SCUSS FOLLOW-UP TASKS
® IMPLEMENT BASELINE REPORT RECOMMENDATION

® PREPARE LIST OF SECOND-ROUND INTERVIEWEES
@ DEVELOP AND REVIEW SECOND-ROUND INTERVIEW QUESTIONS
® CONDUCT SECOND-ROUND INTERVIEWS
FOLLOW-UP PHASE @ IDENTIFY GENERATOR/TRANSPORTER INFORMATION SQURCES
® COLLECT GENERATOR/TRANSPORTER RECORDS
@ PROVIDE OPPORTUNITY FOR PRP INPUT INTO
COMPLETENESS AND THOROUGHNESS OF PRP SEARCH
@ SET-UP TRANSACTIONAL DATABASE

LEGEND @ CONDUCT SPECIALIZED SEARCH TASKS

CONTRACTOR RESPONSIBILITIES @ ISSUE THIRD-ROUND 104(e)/FOLLOW-UP

EPA RESPONSIBILITIES LETTERS (IF NECESSARY AND APFROPRIATE)
@ REVIEW THIRD-ROUND 104(e)/

SUGGESTED STARTING POINT @ FOLLOW-UP RESPONSES

® DEVELOP VOLUMETRIC
RANKING/WASTE-IN LIST

@®CONDUCT FINANCIAL
ASSESSMENT OF PRPS
PREPARE INTERIM-FINAL PRP SEARCH REPORT*
ISSUE GENERAL NOTICE LETTERS —@
ISSUE SPECIAL NOTICE LETTERS —e@

* At sites where no volumetric ranking/waste-in list or financial assessment of PRPs is done, the interim-final PRP search report should be prepared 60 days after review

of third-round104(e)/follow-up responses. At sites where a volumetric ranking/waste-in list or financial assessment of PRPs is done, the interim-final PRP search report
should be prepared 120 days after these tasks are completed.
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the urgency of site response actions, there may or may not be a
break between the preliminary PRP search and the more extensive
PRP search.

PRP search activities are generally iterative rather than discrete,
especially at more complex sites. For example, at a watershed
contaminated by mining activity where there are hundreds of waste
piles or discharging mine adits that could be sources, the PRP
search team may wait until technical staff have determined which
waste piles or adits will require a response before undertaking
extensive ownership and operational history research. In such
situations, the region may choose to have a contractor conduct
research on archive, library, and government agency records for all
individual mines and mills within the site, but initiate title searches
for individual mine properties only when a response action for the
facility is being planned.

In conducting the PRP search, regions should consider which of the
tasks outlined below are cost-effective and reasonable to meet
relative to the anticipated overall cleanup costs at the site.®
Regions should document in the site file that they have taken all
reasonable, achievable steps to identify PRPs. Task 1 below is
mandatory for all PRP searches. Ideally, all reasonable, achievable
steps should have been taken prior to completion of cleanup
negotiations, but it is recognized that this may not be feasible in all
situations.

1. PRPs have been afforded opportunities to participate in or
contribute to the PRP search, and the information
contributed has been verified and/or authenticated and
incorporated in the PRP search.

®Superfund Program Implementation Manual (SPIM) Fiscal Year 2009/2010,
Appendix B-5, OSWER Directive 9200.3-14-1G-T, March 31, 2009;
http://www.epa.gov/superfund/action/process/spim09.htm.
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2. All relevant and material leads from CERCLA Section 104(e)
responses, interviews, and other primary or source
documents have been pursued.

3. Sufficient information and evidence have been obtained to
support the government’s liability case or to determine that

no viable PRPs exist or can be found.

4. PRPs have been categorized and financial and waste
contribution information needed to perform orphan share
calculations has been collected.

5. Ability to pay determinations (including but not limited to
the investigation and analysis of any applicable insurance
coverage) have been made for those PRPs who have
asserted inability to pay in good faith.

6. General notice letters have been issued to all PRPs being
pursued.

The following two sections provide a more detailed discussion of the
timing and duration of PRP searches at removal and remedial sites.

Removal Searches

When PRPs are known and are able to perform the removal, EPA
prefers that they undertake the response action. EPA’s goal is to
maximize PRP participation in all aspects of site response, including
the removal process, which means PRP searches in the removal

context are increasingly important.

A PRP investigation should be part of the removal site evaluation
conducted by an OSC. An important reason for initiating a PRP
search during the removal site evaluation is to identify and locate
the property owner(s) in order to obtain access. To the extent
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appropriate under the circumstances, the search should proceed to
identify other PRPs and attempt to have them perform the
necessary removal action. If the removal is conducted with federal
funds from the Superfund, supplemental searches during a
stabilization action may be warranted to identify PRPs to take over
the action and reimburse EPA’s response costs.

The appropriate level of effort to devote to preliminary PRP search
tasks in the removal context depends on the amount of time
between discovery of the release or threatened release and
execution of the action memorandum, the urgency of the need to
respond to the release or threatened release, the estimated cost of
the removal, and available resources. At a minimum, the current
owner and current operator should be identified and, as
appropriate, issued notice. This can often be accomplished readily
and reliably by consulting witnesses and neighbors, signs and
placards, or the local assessor’s office.

EPA classifies removals into three categories:

1. Emergency Removals

Emergency removals are initiated in response to a release or
threatened release that requires on-site activities within hours of
determination that an action is needed. In emergency situations
where the PRPs are not immediately known, oral inquiries should
be made of municipal officials and reasonably available on-site
personnel, and reviews of readily available site records should be
undertaken.

The OSC should prioritize and expedite certain search activities to
support the notice, negotiation, and AOC process before the
removal begins. Such activities may include notifying PRPs orally of
their potential liability after consulting with the ORC, and following
up with a notice letter as soon as possible after the oral

Chapter 2: PRP Search Planning Overview
63



PRP Search Manual
September 2009

notification. An expedited work assignment under a regional
enforcement support contract may be used for this purpose. (See
the expedited PRP search support task in the sample “Performance
Work Statement for Enforcement Support Services” in Appendix A.)
Once the site is stabilized, a second, more extensive phase of PRP

identification should commence.

2. Time-Critical Removals

Time-critical removals are initiated when the lead agency
determines, based on a site evaluation, that a removal action is
appropriate and on-site activities must be initiated within six

months.

In time-critical situations, the OSC and PRP search personnel
should follow procedures that expand upon the PRP search activities
discussed for emergency situations. Title searches and on- and off-
site interviews also may be conducted. CERCLA Section 104(e)
information requests that include questions pertaining to
generators, transporters, and financial viability may be used to
obtain additional evidence.

3. Non-Time-Critical Removals

Non-time-critical removals (NTCRs) are initiated when the lead
agency determines, based on a site evaluation, that action is
appropriate but a planning period of more than six months is
available before on-site activities must begin. NTCRs are managed
by RPMs in some regions.

PRP searches for NTCRs are expected, generally, to obtain the
same level of PRP information that would be gathered during a PRP
search at a remedial site. As in remedial searches, follow-up
activities should be completed in time for issuance of GNLs.

Chapter 2: PRP Search Planning Overview
64



PRP Search Manual
September 2009

Typical NTCR PRP search tasks include:

e reviewing EPA, state, and local agency files for information
regarding land use, owners and operators, waste handling,

and disposal permits;

e questioning persons on or near the site in greater detail;

e conducting extensive on-site and off-site interviews;

e reviewing documents left on site, (e.g., manifests (generator
information), business records (business partners, financial
status), payroll records (former employees who may have
information about generators, operators, or on-site waste

disposal));

e issuing CERCLA Section 104(e) letters; and

e conducting title searches.

Other Considerations Applicable to All Removal Searches:

e Neighbors and nearby businesses are often rich sources of
information about former and current site owners and
operators and site activities. These people should be
interviewed as soon as possible.

e Visual evidence linking PRPs to the site (e.g., drum labels,
shipping records, vehicle registrations) should be

documented, photographed, or photocopied, as appropriate.

e The regional attorney should be advised promptly if criminal

activity is suspected.

Chapter 2: PRP Search Planning Overview
65



PRP Search Manual
September 2009

Remedial Searches

Remedial sites typically require comprehensive PRP searches that
may be performed in two or more phases. Search activities should
begin as soon as the region believes that the site would qualify for

listing on the NPL and that a long-term response is appropriate.

These are sites that would score 28.5 under the hazard ranking
system (HRS) or otherwise meet one or more of the following

listing criteria:
e contaminated aquifers used for public drinking water;

e soils in residential areas or schools contaminated with
hazardous substances significantly above background levels;

and

e sensitive environments, and those with threatened or
endangered species, containing hazardous substances
significantly above background levels.

Timing and duration goals for remedial searches should be to:

¢ identify a sufficient number of viable PRPs concurrently with
the NPL listing of a site to negotiate performance of the
RI/FS;

¢ identify and classify PRPs such that EPA can offer de minimis
parties a settlement prior to conclusion of the RI/FS (pre-
ROD);

* identify the insolvent and defunct parties so that an orphan
share can be calculated, if appropriate, and the number of
viable PRPs for negotiations can be established prior to the
issuance of RD/RA SNLs; and
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¢ identify and classify other parties (e.g., “de micromis” and
municipal solid waste contributors, parties with ability to pay

problems) prior to issuing GNLs.

With potentially numerous and complex legal and technical issues
to address at remedial sites, a phased approach to the PRP search
should be considered. A phased approach may initially yield a core
group of financially viable, capable, and cooperative PRPs with
whom EPA can negotiate performance of the RI/FS. EPA may then
continue PRP search efforts, perhaps with assistance from the PRPs,
while the core group of PRPs is performing the RI/FS.

Follow-up activities to the initial phase of a remedial search will
likely be highly site-specific and may be dictated by leads
developed from prior activities or sampling and response activities.
Relatively straightforward enforcement sites may only require a few
interviews as followup to evidence-preservation activities in order
to establish PRP liability and determine ability to pay. Complex
enforcement sites such as area-wide ground water sites and
landfills typically require more comprehensive follow-up activities
such as issuing a large number of information request letters,
conducting interviews, and developing transactional databases. Old
sites with limited documentation also may present complex liability
issues calling for site-specific follow-up activities.

For planning purposes, regions should identify a general period of
two to five quarters for conducting PRP searches, with more time
allowed for complex, multi-generator sites. Some complex sites,
such as those with area-wide ground water contamination with
multiple sources of hazardous substance releases or stream
sediment contamination, may require specialized tasks that extend
through the RI. Where enforcement staff and resources allow, a
baseline PRP search report should be completed for specific parcels
of land and identify the owner/operator 90 days before the start of
the RI/FS, and the interim-final PRP search report should be
completed at least 90 days prior to issuing RD/RA SNLs. Adhering
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2.2.2
Streamlining

Considerations

to these schedules may be problematic or impractical for ground
water and sediment sites as site sampling RI/FS data may be
necessary for PRP identification.

Even if a PRP search seems complete for a specific purpose, EPA
may undertake additional search activities. This is likely to be the
case when follow-up search activities are needed to support the
Agency’s cost recovery efforts against non-settlors or at sites with
Trust Fund-financed cleanups. For instance, additional information
request letters can be sent to a facility’s suppliers during cost
recovery litigation in an effort to obtain more evidence about the
facility’s waste. If EPA is engaged in ongoing litigation (e.g., cost
recovery), PRP search personnel should coordinate closely with the
assigned attorney in issuing any such information requests.

Although strong precedents support the claim that

EPA’s administrative information-gathering authorities are separate
and distinct from the civil discovery process, it is necessary for case
teams to carefully consider their available options in the scenario of
ongoing litigation.

Due to constrained resources and an increased focus on gathering
more PRP search information earlier, possible ways to increase the

efficiency of a PRP search include:

e a comprehensive enforcement support contract that
provides for expedited PRP search support;

e simultaneous submission of reports to all Agency reviewers;

e open procurement authority for enforcement staff; and

e a removal/pre-remedial checklist to avoid duplicating tasks.

Enforcement support contracts may provide for obtaining expedited
PRP search support. Under the appropriate contract vehicle, any

PRP search-related support could be obtained on an expedited
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basis. (See Tasks | and 2 of the “Performance Work Statement for
Enforcement Support Services” in Appendix A.) Consult your
region’s contracting officer (CO) or project officer (PO) to determine
whether a contract vehicle is in place that allows for expedited PRP

search support.

Some regions are reducing PRP search deliverable review times by
requiring the PRP search contractor to submit copies of the draft
baseline and interim-final PRP search reports simultaneously to the
program and ORC offices. Regions are also encouraged to require
phased deliverables instead of one or two deliverables over the life
of the PRP search. Phasing can reduce the risk of contractors
conducting searches that are entirely off track, increase product
quality, and provide opportunities to modify the PRP search
approach incrementally.

Enforcement investigative staff typically make repeated small
purchases in the performance of their duties, primarily for
photocopying. Some regions have successfully streamlined the
process for reimbursing Agency employees for such out-of-pocket
expenses. Streamlining involves the use of an open procurement
request (PR) against which a succession of claims may be made
instead of preparing a new PR for each claim. Open PRs are
established for each investigator, authorizing the individual to incur
expenses up to the amount committed under the PR. Investigators
obtain reimbursement by providing receipts and documenting a
Standard Form (SF) 1164 referencing the open PR. Enforcement
investigative staff should consult the appropriate regional contract
and financial personnel about specific procedures for open

procurement.

An early on-site responder’s checklist is another useful tool for
streamlining the process and reducing duplication of activities.
(See Appendix C.)
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2.3

Information
Disclosure

Issues

Release of Information

The Agency must follow EPA guidelines, statutory, and regulatory
requirements when determining whether to release information to
other PRPs. The Agency emphasizes the importance of a consistent
approach when releasing information to PRPs about the identity,
source, relative contributions, type, and quantity of wastes at a
site. (See “Revised Policy on Discretionary Information Release
Under CERCLA” (March 31, 1993) and the “Privacy Policy”
(September 27, 2007) issued by the Agency’s Chief Information
Officer, Chapter 2 References, p. 82.)

Information may be released through direct contact with PRPs, in
conjunction with issuance of general notice letters or special notice
letters, or by other means. For example, if a large number of PRPs
is identified at a site and a PRP steering committee has been
formed, the steering committee could be an effective channel for
releasing information to all PRPs. It may prove beneficial for EPA to
convene a meeting of PRPs at either the EPA regional office,

state office, or a location central to the PRP community. The goal
here is for EPA and state staff involved with the site to provide
information, answer questions, and receive input from the PRPs.
Convening a meeting of PRPs can result in the identification of
additional PRPs and facilitate formation of a PRP steering
committee.

Information release also may occur when the region invokes special
notice procedures under Section 122(e)(1) of CERCLA. When
invoking CERCLA Section 122 special notice procedures, EPA must
provide PRPs with waste-in lists, volumetric rankings, and a list of
PRPs' names and addresses "to the extent such information is
available." Documents may include manifests, logbooks, waste
tickets, receipts, and CERCLA Section 104(e) responses.
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Handling Sensitive Records
Confidential Business Information (CBI)

CBI is commercial or financial information obtained from a person
that is privileged or confidential. Protection of CBI keeps others
from deriving a business advantage from information to which a
specific party has exclusive rights. CBI includes such items as
trade secrets and other proprietary information (e.g., the design of
an innovative treatment technology). CBI also includes tax returns
and other financial data to the extent that they have not already
been released by the company, for example, in its annual report.
When a company submits information that it thinks should be
treated as CBI, it should label the data as such and explain why the
information is considered confidential. EPA is required to advise
PRPs of these requirements when issuing information request
letters under CERCLA Section 104(e). EPA does not have to decide
whether the information is CBI unless someone requests its
release, but EPA must maintain the security of that information as if
it were CBI until EPA makes a determination to the contrary.

(See 40 C.F.R. 2.201, et seq., Chapter 2 References, p. 82, for
information on EPA procedures for making CBI determinations.)

Enforcement-Confidential/Enforcement-Sensitive

Enforcement-confidential and enforcement-sensitive records are
documents such as plans for enforcement actions, case-specific
enforcement strategies, and draft PRP search reports, that might
damage EPA's enforcement case if they were released. Therefore
regions should establish records management processes and
procedures that are consistent with applicable law to prevent the
unauthorized release of enforcement-confidential and enforcement-
sensitive documents. Even though a document has been marked
enforcement-confidential or enforcement-sensitive, it must be

reviewed for privilege in discovery or in response to a FOIA request
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to ensure that the designation remains appropriate. (See Chapter
3 (“Analyze Responses”) for further discussion of reviewing
documents for discovery.)

Information Requested Pursuant to FOIA

The Freedom of Information Act (FOIA) imposes two basic

requirements:

e a duty to publish or otherwise make publicly available
certain classes of agency records, 5 U.S.C. § 552(a); and

e a duty to make all other agency records publicly available
upon written request, unless specifically exempt by statute,
5 U.S.C. § 552(b). (See Chapter 2 References, p. 82.)

Under FOIA, a record includes any information currently maintained
by the agency in any format. An “agency record” is a record that
was created by or is under the control of an agency. FOIA does not
require an agency to create a record in response to a request for
information, nor require an agency to provide future records. New
FOIA amendments passed in December 2007 expanded the FOIA
definition of record to include any information that would be an
agency record maintained for an agency by a government
contractor for the purposes of records management. Information
maintained by a government contractor may need to be searched in
response to a FOIA request.

A FOIA search requires review by manual or automated means of
agency records for the purpose of locating responsive records. The
agency needs to make “reasonable efforts” to search for records in
electronic form, except when the search would “significantly
interfere” with the operation of the agency’s computer systems.
The search need only be reasonable; it need not uncover every
responsive document in existence, but an agency employee must

not avoid searching for records known to exist.
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The initial response should inform the requester of the agency’s
decision to release or deny records, when it will release records, of
the anticipated cost to the requesting party, and that the requester
may appeal the agency’s decision. The initial response is due 20
working days after receipt of the request. The agency may obtain a
10-day extension by informing the requester in writing of “unusual
circumstances” that will cause delay, such as the need to search
separate office and field locations, search voluminous records, or
consult another agency. Failure of the agency to respond within
deadlines may constitute an exhaustion of administrative remedies,
allowing the requester to go to court immediately. The new FOIA
amendments also have a provision which goes into effect on
December 31, 2008 that prohibits an agency from collecting fees if
the agency does not respond to a request within 20 days, except
where “unusual circumstances” or “exceptional circumstances” apply
to the processing of the request (existing language in FOIA).

Title 5 U.S.C. § 552(b) defines nine categories of records that are
exempt from release under FOIA.

Exemption 1 - National security

This exemption protects from disclosure national security
information concerning national defense or foreign policy that has
been properly classified in accordance with procedural
requirements of an executive order. EPA received classification
authority in 2002.

Exemption 2 - Internal rules and practices of an agency

This exemption applies to two kinds of records: (1) records the
disclosure of which may lead to the subversion of an agency rule or
policy, and (2) technically responsive yet purely inconsequential
records that contain little information of value in comparison to the
burden of having to provide it to the requester.
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Exemption 3 - Records specifically exempted by statute
Congress often exempts specific kinds of records through an
“Exemption 3 statute” instead of a FOIA amendment. Laws that
exempt specific records include the Federal Rules of Criminal
Procedure (grand jury information), the Patent Act (unfiled patent
application materials), Procurement Integrity Act (site selection
information), and certain statutes dealing with the location of
endangered species. Critical infrastructure statutes many contain
FOIA exemption provisions.

Exemption 4 - CBI/Trade secrets

Exemption 4 protects trade secrets and commercial or financial
information that is obtained from a person that is privileged or
confidential. The release of such information would either cause
substantial competitive harm to the submitter of the information or
impair the government’s ability to obtain such information in the
future. Information that is voluntarily submitted to the agency has
only to meet the lower standard of not being otherwise publicly
available. Information must involve a formula or production
process to be granted trade secret status. Most business
information is not a trade secret under that definition.

Information that is claimed as CBI or a trade secret by a submitter
may initially be withheld from a FOIA requester pending a
confidentiality determination by the Office of General Counsel
(OGC) or ORC. OGC is responsible for making the final CBI
determinations for all headquarters CBI requests and for only the
regional CBI requests involving FIFRA and TSCA. All other CBI
determinations are made by the applicable ORC.

When Exemption 4 is used to withhold information, the office sends
an initial denial letter to the FOIA requester explaining that the
information has been claimed as CBI and that EPA is making a final
determination regarding whether the information is entitled to
confidential treatment. Program offices are also encouraged to
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contact the FOIA requester directly (by phone or e-mail) to ask if
the requester is willing to narrow the scope of the request to
exclude the CBI. In addition, a letter should promptly be sent out
to the submitter business asking it to confirm its CBI claims for the
information and to substantiate any claim of confidentiality (request
for substantiation).

Exemption 5 - Privileged communications

A record must satisfy two criteria to qualify for this exemption.
First, the record must be inter- or intra-agency, meaning it cannot
have been shared outside the executive branch. Records or
information that originated outside the executive branch may
nonetheless be considered intra-agency if the source is a
“consultant.” A “consultant” is one who assisted the agency’s
decision-making process by advising the agency on a matter in
which the consultant has no stake in the outcome and is not
otherwise advancing an interest or agenda that may benefit it over
other parties. Settlement records often must be released because
they are not inter- or intra-agency records. Second, the record
must be protected by a civil discovery privilege. Common
privileges include:

Deliberative process privilege

The record must be pre-decisional and deliberative. The purpose of
the privilege is to promote frank and honest discussion of options
prior to a decision and to avoid public confusion about the rationale
behind an agency decision. Indicators of the privilege include the
management level of the author, the point in the decision-making
process when the record was created, and how the record was
used. The privilege does not lapse after a decision is made, and
generally does not cover facts.
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Attorney-client privilege

The record must have been drafted by or at the direction of an
attorney and contain advice regarding a client’s legal issue and
must have been generated and maintained in confidence. The
purpose of the privilege is to facilitate effective representation by
promoting frank and open discussion between attorney and client.
The agency - not an individual employee or program office - is the
client. Privilege may protect opinions and facts. Privilege does not
attach unless the attorney is actually employed or acting in a legal
capacity. Privilege can protect communications with any EPA

employee, not just members of management.

Attorney work product privilege

The record must have been drafted by or at the direction of an
attorney in anticipation of litigation, and generated and maintained
in confidence. The purpose of the privilege is to protect the mental
impressions and work product generated by an attorney while
representing a client in litigation. Litigation need not have
commenced; the work product only needs to identify specific claims
that may reasonably lead to litigation. A record that was generated
as a normal part of an agency’s functions that later may be relevant
to litigation is not covered. The privilege may also apply to factual
materials.

Exemption 6 - Personal privacy

This exemption protects personal information whose disclosure
would constitute a “clearly unwarranted” invasion of personal
privacy. The purpose of FOIA is to allow public inspection of
information that is relevant to the workings of government, not
necessarily every piece of information the government possesses.
This exemption requires a constant balancing of the public interest
in the requested information and the individual’s right to privacy.
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Exemption 7 - Law enforcement

This exemption applies to documents that are compiled for civil or
criminal law enforcement purposes. The exemption applies to
documents the disclosure of which:

e could reasonably be expected to interfere with law
enforcement proceedings (open investigations only;
documents relating to closed investigations must be

released);
e would deprive a person of his right to a fair trial;

e could reasonably be expected to constitute an “unwarranted”
invasion of personal privacy (lower threshold than
Exemption 6);

e could reasonably be expected to disclose a confidential

source;

e would disclose law enforcement techniques and procedures
and could reasonably be expected to risk circumvention of
the law; or

e could reasonably be expected to endanger the life or
physical safety of an individual.

Exemption 8 - Banking information
This exemption applies to records used by agencies responsible for
the regulation or supervision of financial institutions.

Exemption 9 - Well data
This exemption applies to geological and geophysical information

and data, including maps, concerning wells.

Regional FOIA officers should be consulted on requirements for
responding to FOIA requests. OGC or ORC should be consulted
whenever a question arises about releasing or withholding records.
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2.4
Document Filing
and Retention

Issues

24.1

Document

Management

EPA employees risk criminal liability by releasing protected
information such as CBI materials or Privacy Act (see Chapter 2

References, p. 82) information.

On January 21, 2009, President Obama signed the “Presidential memorandum for
the Heads of Executive Departments and Agencies on the Freedom of Information
Act,” which established a new policy for Executive Branch departments and agencies
concerning disclosure and transparency. The president directed all agencies to
administer FOIA with a clear presumption in favor of disclosure, to resolve doubts in
favor of openness, and not to withhold information based on “speculative or abstract
fears.” In addition, he called on agencies to ensure that requests are responded to in
“a spirit of cooperation,” that disclosures are timely, and that modern technology is
used to make information available to the public even before a requestis made. The
memorandum was effective immediately, superseding former Attorney General
Ashcroft's memorandum on FOIA of October 12, 2001. Accordingly, agency
personnel should begin to apply the presumption of disclosure to all decisions
involving FOIA immediately.

The president directed the attorney general to issue new guidelines governing FOIA
to implement these objectives. Once the new guidelines are issued, DOJ’s Office of
Information and Privacy (OPI) will conduct training and provide additional advice and
guidance on their implementation. Consult your regional FOIA officer for information
on issuance of the guidelines and availability of OPI’s training and guidance.

During the planning process, the search manager should establish a
file structure for the search, considering factors such as regional file
structure, anticipated volume of information, nature of PRP
interaction with EPA on the PRP search, anticipated information
exchange, FOIA response requirements, and evidentiary concerns;
ascertain whether the accumulated data are likely to be voluminous
enough that an electronic system for managing them will be
needed; and develop or obtain such a system. The PRP search
manager should utilize the expertise of the records manager in
each region. This person can be valuable in organizing and
managing records. A document control system for identifying and

tracking documents should also be established.
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2.4.2

CERCLIS/
WasteLAN

The Comprehensive Environmental Response, Compensation, and
Liability Information System/Waste Local Area Network
(CERCLIS/WasteLAN), is an information management system made
available to EPA’s regional offices and headquarters. It

incorporates numerous site-related subjects.

CERCLIS/WasteLAN includes a number of features intended to
facilitate PRP searches and the sharing of PRP financial and other
data across regions. These features are particularly important
when interstate or multi-state PRPs are concerned. Data entered
into CERCLIS/WasteLAN about parties that are associated with a
general notice letter, special notice letter, enforcement instrument,
or filed litigation referral are available to all regions the following
Monday. This data-sharing capability, combined with features that
make it easy to find out if a particular individual or firm is already
in the database, is intended to reduce the need to repeat
preliminary work that has already been done by others.

In addition to basic information (name, address, phone number) on
all parties associated with a site, CERCLIS/WasteLAN also stores
information describing the involvement of the identified PRPs at the
site, a history of any enforcement actions taken, what response
actions the PRPs have undertaken or committed themselves to
perform, and information about correspondence issued by the
Superfund program. CERCLIS/WasteLAN is available at most work
stations in regional offices, and training is available. Check with
your regional information management coordinator for additional
information. A summary of CERCLIS/ WasteLAN’s capacity and the
type of PRP-related data gathered, along with examples of screens
used when entering data, can be found in Appendix D.
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Information Management

Factual information gathered during a PRP search can be grouped
by its source and within each source by PRP. Information request
letters and responses should be organized and maintained for use
by Agency personnel. Government documents, title search
documents, PRP documents, interview summaries, and information
request letters and responses may be grouped separately. Index
numbers should be assigned to all documents to ease referencing
of the evidence summary sheets and the PRP search report.
Section 3.2 of this manual discusses some factors involved in
database creation and the storage and special handling of

documents.
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3.0 Baseline PRP Search

3.1
Review Files
and Collect

Records

This initial phase of the PRP search is focused on collecting evidence
that establishes the liability of owner/operator PRPs and identifies
generator/transporter PRPs. Although the exact nature, number,
and sequence of search tasks will vary from site to site, this
chapter describes 10 tasks that are often completed as part of the
baseline PRP search. Keep in mind that the specific activities
undertaken at a given site will depend on what is needed to achieve
the Agency's PRP search goals for that site. The 10 baseline PRP
search tasks are:

Reviewing files and collecting records;

Organizing records and tracking correspondence;
Issuing information request letters;

Conducting interviews;

Performing title searches;

Conducting business status and financial research;
Developing a site summary;

Compiling waste-in information;

Classifying PRPs; and

Preparing a baseline PRP search report.

© ® N oA ODNPRE

=
o

(See Appendix B for a checklist of PRP search tasks.)

The objective of this task is to locate and obtain copies of all
records pertinent to the site and relevant to the PRP search.
Relevant records may include correspondence, photographs, sound
or magnetic recordings, computer tapes, drawings, hazardous
waste manifests, technical data and reports, permits, notices of
violations (NOVs), complaints, investigations, site owner records,
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3.1.1

Federal Files

fire department chemical reports, litigation files, bankruptcy files,
local newspaper accounts and records, and information available on

line.

These records are potential sources of information on site history,
identity of PRPs, and additional contacts. Before an effective file
review can take place, it is critical to become familiar with the site
and all background information. This task generally starts with a
review of EPA files to determine the volume, content, and nature of
existing information. As a starting point, the PRP search manager
should coordinate with the region's record center to determine what
information is available within the region. Because state and local
offices can be a valuable resource in the search process, their
records should be reviewed concurrently with EPA's files or soon
thereafter. A thorough search for records in other federal agencies,
local offices, and other sources should be performed. This task can
be conducted at the same time as the title search and interviews.

In addition to the sources discussed below, refer to “Potentially
Responsible Party Internet Information Sources” (Appendix _ ), a
detailed compendium of links to business, financial, legal, real
property, and technical information sources; EPA and other
government agency web sites; investigative tools; directories;
libraries; maps; and aerial photographs.

Federal records may be found in EPA's regional record centers or in
files in the CERCLA, RCRA, Emergency Planning and Community
Right to Know Act (EPCRA), air, water, regional counsel, and
criminal investigations offices. Documents maintained in these
offices may include permits, inspection reports, correspondence,
records of violations and enforcement actions, and criminal records.
These documents often reference other federal agencies that are or
were involved with the site or a PRP. Intra-agency communications
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and databases, such as the CERCLIS/WasteLAN database and the

On-Line Targeting Information System (OTIS), can also yield

information on a site or PRP within the region. Federal sources of

information can include the following:

POTENTIAL SOURCES:

POTENTIAL INFORMATION
OBTAINED:

Department of the Interior

maps and aerial photographs

Nuclear Regulatory
Commission

licenses, permits, studies

U.S. Geological Survey

studies and ground water data

Environmental Photographic
Interpretation Center

aerial photographs

National Oceanic and
Atmospheric Administration

meteorological data

U.S. Army Corps of Engineers

studies, permits, records at
federally owned sites

Occupational Safety and
Health Administration

inspection reports, health and
safety incident information

Securities and Exchange
Commission

current and archival PRP
documents, including financial
statements, corporate business
publications, quarterly and
annual reports

Coast Guard

incident response reports

Food and Drug Administration

inspection reports (The FDA had
records of facility inspections
from the 1970s at one Region 2
site.)
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3.1.2
State Files

POTENTIAL SOURCES: POTENTIAL INFORMATION
OBTAINED:
Federal Emergency relocation information

Management Agency

Federal Records Center retired federal record files

U.S. Forest Service maps, title searches, studies

Bureau of Land Management | mining information

State offices may maintain valuable technical information about
sites. A site may be listed on a state registry of contaminated
sites, or state-regulated activity or resource use, (e.g., well
drilling), may have occurred there, generating applications,
permits, or notices to or from owners or operators. Such
information may be useful both in identifying PRPs and planning
and implementing site response actions. Of particular interest are
documents located in the state's Superfund and RCRA program
offices as well as records maintained by the secretary of state,
attorney general, and tax officials. It is a good idea to familiarize
yourself with the organizational history of state offices in order to
determine the possible location of all needed records. When offices
are reorganized, they sometimes retain files that address subjects

for which the office is no longer responsible.

The region may want to consider including language in State
Multi-Site Cooperative Agreements providing that the state will
compile information that it has on file for each site (e.g., spills,

permits issued, compliance history, orders, citizen complaints).
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3.1.3
Local

Government Files

This should result in preservation of PRP-related information and

more timely identification of PRPs.
information to EPA, the PRP search manager should coordinate in

advance with the state and include this activity in the PRP search

If states provide such

plan. Types of information collected from state files can include the

following:

POTENTIAL SOURCES:

POTENTIAL INFORMATION
OBTAINED:

Environmental Agency

licenses, permits, studies,

inspection reports, sample data,

enforcement actions

Water and Soil Conservation

studies

Attorney General

correspondence, lawsuits,

orders

Secretary of State

corporation names and
addresses, registered agents,
articles of dissolution, annual
reports, limited partnership

filings

Cities and counties regulate and keep records of activities and

resource use within their jurisdiction. Local government offices

may contain records of building, ground water use, and excavation

permits and licenses; applications for repeal or amendment of

county zoning ordinances; tax assessments; local disposal

guidelines; inspection and violation notices and reports; and

memoranda and correspondence between site owners and

operators and local officials. In some cases, local officials may
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have prepared site history memoranda and lists of hazardous

materials. Like its counterpart at the state level, such information

may be useful both in identifying PRPs and planning and

implementing site response actions. Relevant local government

records can be found in:

POTENTIAL SOURCES:

POTENTIAL INFORMATION
OBTAINED:

Office of the City or County
Attorney

correspondence, permits,

licenses, enforcement actions

Health Department

accident reports, lists of
hazardous materials

Department of Public Works

operation maps, applications,

inspection and violation reports

Wastewater Management or

Pollution Department

permits and licenses,
correspondence, control
department’s inspection and

violation reports

Planning, Land Use, and

Engineering Departments

plat maps, aerial photographs,
operations maps,

correspondence, applications

Zoning Boards

applications, plat maps and

aerial photographs

Police and Fire Departments

accident reports, lists of
hazardous materials

City or Township
Clerk/County
Clerk/Recorder’s Office/Tax
Assessor’s Office

deeds, leases, grants,
addresses, mortgages and liens,
easements, agreements, legal

property descriptions

Historical Society

past business at the site
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3.1.4 Other good sources of information can include:

Other Records
The PRPs

e PRP management;

¢ employees;

e suppliers;

e independent contractors; and

e customers.

Sources of information commonly in PRPS’ possession are:

¢ information on other PRPs (including those not previously

identified);
e hazardous materials listings;
e shipment manifests;

e transporter records;

e Material Safety Data Sheets (MSDSs) for substances used by

PRPs;

e correspondence; and

e corporate records such as board meeting minutes.

Public Libraries, University Libraries, and Historical Societies

¢ |ocal business collections;

¢ local newspapers, community newsletters, and articles or

newsletters published by businesses associated with the

site;

e documents and other paper collections donated by well-

known individuals in the community; and

e specialized collections (e.g., mining, collections of aerial

photographs).
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Residents Living Adjacent to the Superfund Site
e identity of PRPs (particularly leads early in the PRP search);
¢ |ocation of waste disposal areas; and

¢ information about other activities at the site relevant to the
PRP search.

Other Sources of Information

e on-line sources of free information;

subscription on-line information sources (e.g., Autotrack XP,

Dataquick, LexisNexis, Westlaw, Dun & Bradstreet);

Sanborn Fire Insurance maps;

Polk/Cross directories; and

e commercial aerial photograph companies.

Early contact with the community may provide important site and
PRP information, establish an EPA and community dialogue, and
encourage productive community involvement throughout the life of
the project.

3.1.5 Performing file reviews and collecting records may involve some
Special Planning special planning considerations such as:

Considerations
Document Production and Retention

It is important to determine the best method for reproducing
records in consultation with the records management coordinator in
each region. Factors relevant to this decision include cost,
accessibility of the facility where the records will be maintained,
and current regional records guidance. If any records are to be
placed in a public docket, the technology available to the public for
accessing them should be taken into account.
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In many instances, the integrity of records and chain-of-custody
issues need to be considered to ensure that the evidentiary value of
documents is not compromised. Also consider Bates stamping*
documents as this will help verify that no document has been lost,
and allows for accurate re-filing of documents. The regional
records management coordinator should be consulted in any matter
that affects records management. (See also subsection 3.2.1 of

this manual.)
Volume of Records

If the estimated volume of records to be reviewed and copied is
large, a contractor may be better suited to the task than EPA.
Consult the regional records management coordinator to determine
the type and amount of work required, and check with project and
contracting officers to make sure that an appropriate contract
vehicle is available and that the type of work is within its scope. If
use of a contractor? is a feasible option, EPA may want to initially
accompany the contractor in reviewing the records to determine

which documents are relevant and need to be copied.

Depending on the volume of records or the release policy of the

keeper of the documents, it may be more efficient to:

! Bates stamping, which is done by hand with a specially-designed mechanical
stamp, is often used in the legal industry to number or date/time mark images as they are
processed. In recent years, more high-tech marking technologies have been developed that
can create images with copyrights by putting a company name, logo, or legal copyright mark
on documents as they are scanned or filmed. These imaging technologies can also
automatically add sequential numbering to the images.

2 When contractor support is being contemplated for any PRP search task, make
certain that all conflict of interest (COI) checks have been completed before the task begins.
Coordinate with the regional project officer (PO) or contracting officer (CO) to confirm that
all necessary contract documentation is in place. Only the CO can make the final
determination about the possible existence of a COI.
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e copy the records at the agency with the help of a rental

copier or temporary help;

¢ send the records to a local vendor for copying under the

supervision of the contractor staff;

e microfilm® or otherwise image the documents and then

produce hard copies from the images;

e procure or rent portable, hand-held scanners as an
alternative to removing, handling, and copying hard copies;

or

e scan documents onto a CD-ROM and provide a database on
line (this method was used successfully for site records in

Region 4 during an allocation pilot).
Privileged Documents

The government’s documents may be subject to a claim of
privilege, the most common privileges being attorney work product,
attorney-client, and deliberative process. (See Section 2.3 of this
manual for a description of these privileges.) These privileges may
be asserted by the government in litigation or in settlement
negotiations in order to withhold particular documents. If a
document is subject to one of these privileges, the assertion of the
privilege is discretionary. Deliberate or inadvertent release of a
privileged document, however, may waive the privilege. The
determination to produce or withhold a privileged document is
made by DOJ and EPA attorneys. When making a claim of

8 Most regional offices have microfilm readers, but use them mainly to view older
records. Other imaging technologies (e.g., PDF files, CD-ROM, CD scans) have largely
supplanted microfilm, and different regions may rely on different technologies. Check with
the regional records manager for preferred methods and procedures.
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privilege, the government must prepare a privilege log (a list of all
the documents being withheld and the particular privilege(s) that
apply), which is sent to the party requesting the document(s).
Assertion of deliberative process privilege has special requirements,
including an affidavit from the appropriate AA or RA justifying the
deliberative process privilege. The designation of privilege may be
litigated by the opposing party.

Not all documents subject to a potential claim of privilege may be
so marked. Therefore, if there is a possibility that the documents
being reviewed are privileged, the reviewer should contact the
assigned attorney, who can review the documents and make a
determination that there is a privilege claim. Some documents may
be marked “Enforcement Sensitive” or “Confidential Settlement
Document.” These designations do not necessarily support a claim
of privilege and must be reviewed by the assigned attorney to
determine if there is a claim of privilege or if the documents are
releasable.

Keep in mind that privilege designations on a document are not the
same as FOIA exemptions. While documents subject to a claim of
privilege may also be within one of the FOIA exemptions, these are
two different determinations as documents subject to a FOIA
exemption must be reviewed in light of the FOIA exemptions at 40
C.F.R. § 2.105. Consult the regional records management
coordinator regarding special procedures for managing privileged,
enforcement-sensitive, confidential, and FOlA-exempt documents.

Confidential Business Information (CBI)
Files obtained from PRPs may be subject to a CBI claim. Although

government privilege is discretionary, CBI is a matter of law.
Consult with your PRP search manager and case attorney if CBI is
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an issue. Generally, enforcement contracts include a CBI clause,
and contractor personnel sign CBI agreements at the time the
contract is awarded. The PRP search manager, PO, and CO,
however, can verify that fact and provide procedures for CBI
claims. State records and records from other federal agencies may
be subject to such claims as well. If a contractor is performing the
file review and records collection task for EPA, and the PRP makes a
CBI claim, the contractor should immediately inform the PRP search
manager. The PRP search manager should then consult with the
EPA PO and CO responsible for the contract under which the file
review is being conducted. The Agency will then determine
whether it is appropriate for the contractor to review the records
and whether the records in question are CBI. Consult the regional
records management coordinator regarding special procedures for
managing documents subject to a CBI claim.

Health and Safety

The health and safety of the personnel conducting the file review
and record search are an important concern. Documents or records
encountered during this task may be contaminated with hazardous
substances. While not common, this problem does arise on
occasion. If document contamination is suspected (e.g., because
records were found in a contaminated warehouse, documents are
stained), the PRP search manager should be notified immediately
and the Agency should attempt to determine the probable degree
of contamination and its associated health effects, whether the
documents should be tested, and possible methods to obtain clean
copies. If a contractor is performing the task, the contractor's
health and safety plan (in accordance with procedures outlined in
the PRP search work plan) must be current before the contractor
begins work with contaminated records.
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3.2

Organize
Records and
Track

Correspondence

3.2.1

Organization

Access Refusal

If EPA or EPA's contractor is refused access to records or other
sources of pertinent information, EPA or the contractor should
document the circumstances of refusal and identify when, where,
and by whom access was denied. This information should be
provided to the EPA case attorney. Often, parties refusing access
have little or no knowledge of EPA's information gathering authority
under CERCLA, and access can often be obtained subsequently
through informal dialogue between the case attorney and the
property owner or the owner's counsel, if one has been retained. If
a contractor is conducting a records search, the Agency should
provide the contractor with a letter of introduction that explains
access rights. This should be a standard operating procedure when

a contractor is responsible for records collection and file review.

A good system for organizing, storing, and tracking site files and
tracking correspondence is imperative for case development,
litigation, and cost recovery efforts. Check with your region's
records manager and other case teams to assess what file
structures are already in place and effective. Effective tracking of
the status of information request letters and other correspondence
greatly enhances the Agency's ability to share information with
PRPs and other parties, and saves time and resources.

Records compilation and tracking may involve a fairly simple file
organization, but some sites, especially large sites with many PRPs
and a large volume of records spanning a number of years, may
require a more complex file organization. To choose the best
method of organizing documents, the following factors should be
considered:

e types of information needed from the documents;

e volume of documents;
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e regional file structure;

e capabilities of the organizer;

e ease of document retrieval;

e long-term tracking needs and capabilities;

e potential document security issues (especially since

databases are often shared);
e unique site-specific needs;
e nature and number of potential users; and

e time required to organize documents.

Manual Arrangement of Documents

If a simple organization will meet the records management
objectives for a site, a manual arrangement may be utilized.
Documents may be organized by chronological order, subject
matter, PRP, or author. The documents are then assigned an index
number (e.g., using a Bates stamp, microfilm frame number), and
an index for the entire document set is developed. To be user-
friendly, multiple indexes should be developed based on index
number, document title, author, and date of document, or other

characteristics as decided by the case team.

Use of a Database

If documents need to be organized in a more complex fashion (e.g.,
to permit extensive cross-referencing or keyword indexing), it may
be useful to develop an electronic database. All EPA regions now
have access to the Superfund Document Management System
(SDMS), and some regions use it to store and retrieve PRP search-
related documents such as notice letters, demand letters,
responses, waste tickets, and invoices. File transfer protocol (FTP)
set-ups have been used in some regions for warehousing site-
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related information, and may have PRP search applications.
Regions differ in what database systems they use and how they use
them, however, and you should consult your regional records
management coordinator and PRP Search Enhancement Team
contact (see Appendix E) for information about database

development practices, procedures, and protocols in your region.

Following are basic guidelines for organizing a database. Some
regions have developed more technically advanced databases than
the guidelines contemplate, but they serve as a useful starting
point.

e Group documents of similar content, such as scientific

research, environmental studies, or legal documents.
e Assign an index number to each of the documents.

¢ Decide what information to use in the database index.
Examples of information from each document might include
the index number, document title, date, author, and

addressee.

e If required, develop a more complex database using a coded
designation for particular subject matter, a database index
to refer to a particular subject, and/or keyword indexing.

e Program the database to access information in various ways

(e.g., chronological order, author, keyword, subject matter).

When establishing a database for site documents, keep in mind that
new documents will be added periodically. The database index may
require significant revisions if a large number of new documents is
discovered after the keywords are selected or the index is created.
When planning a PRP search for which complex file organization

may be necessary, time and resource
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3.2.2
Correspondence

Tracking

requirements for database maintenance and modifications must be
considered in order to assure the continued usefulness of the

database.

Tracking correspondence with PRPs and other parties often requires
use of a database due to the large number of parties involved. If a
database is necessary, the following factors should be considered

prior to database development.

Information to be tracked:

. identity of the recipients;

. delivery status (e.g., accepted, refused receipt,

address unknown); and

. response status (e.g., no response, partial response,
complete response).

Capacity of the database system:

. procedures for entry and retrieval of information
(keeping the database user-friendly);

. types of summaries and reports needed;

. number of waste types that may need to be tracked;
. nature and number of database users;

. resource requirements for database development and

maintenance;

. contractor support requirements;
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AT TRERERE |

3.3
Issue
Information

Requests

. period of performance of the contract;
. expected period of database use;
. compatibility of contractor hardware/software with

the Agency's hardware/software; and

. ease with which the database system can be taken

over by another contractor or agency.

Care should be taken not to clutter printouts with any information
not required, or with unprofessional comments. A voluminous
printout of information will likely negate the desired benefits of
tracking, which are to promote information sharing and increase
time and cost savings. As with any database system development,
a quality assurance program should be incorporated for data entry
and edits.

Maintain a Backup

A manual system for correspondence tracking should also be in
place in the event the primary information retrieval system fails.
Responses to information requests should be organized
alphabetically by party or in a similar system. Index numbers
should be assigned to all documents and an index of the
correspondence should be created.

Sections 104(e) of CERCLA and 3007(a) of RCRA authorize the
Agency to issue information request letters.

Section 104(e) authorizes the Agency to issue information request
letters to any person (including business entities and government
agencies) who may have information about a site, not just to

persons who may be PRPs. The authority to issue letters under
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Section 104(e) is delegated to specific individuals within each
region. Issuing information request letters is a basic component of
nearly all PRP searches. Under Section 104(e)(2) of CERCLA,
"[a]ny officer, employee, or representative [of the President]...may
require any person who has or may have information relevant to
any of the following to furnish, upon reasonable notice, information
or documentation relating to such matter:

e The identification, nature, and quantity of materials which
have been or are generated, treated, stored, or disposed of
at a vessel or facility or transported to a vessel or facility.

e The nature or extent of a release or threatened release of a
hazardous substance or pollutant or contaminant at or from
a vessel or facility.

¢ Information relating to the ability of a person to pay for or
to perform a cleanup.”

RCRA Section 3007(a) provides that "[fJor purposes of developing
or assisting in the development of any regulation or enforcing the
provisions of this chapter, any person who generates, stores,
treats, transports, disposes of, or otherwise handles or has handled
hazardous wastes shall, upon request . . . furnish information
relating to such wastes and permit such person at all reasonable
times to have access to, and to copy all records relating to such

wastes."

Section 3007 (a) authority is in some ways narrower than Section
104(e) authority. It does not expressly authorize the Agency to
seek information about a person’s ability to pay for or perform a
cleanup, for example, and it is limited to information (1) about
hazardous wastes (2) gathered from persons who have generated,
stored, treated, transported, disposed of, or otherwise handled
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3.3.1

Identify
Recipients/Draft
Information

Requests

such wastes. On the other hand, information the Agency may seek
about hazardous wastes under Section 3007(a) is not expressly
restricted to their identity, nature, and quantity. Section 104(e)
and 3007 (a) authorities may supplement each other usefully in

some circumstances.

Section 104(e) letters are used for information-gathering purposes
and do not designate an entity as a potentially responsible party. A
compilation of sample information request letters, questions, and
additional relevant resources can be found on OSRE’s internet site.
(See Chapter 3 References, p. 200.) The letters and questions are
specifically tailored to the type of site (e.g., chemical plant, dry
cleaner), recipient (e.g., individual, small business, large
corporation), recipient's involvement with the site (e.g., owner,

operator, transporter), and nature of the information sought.

Recipients of information request letters may be requested to
produce records or provide information on site ownership, site
operation, their financial position, wastes sent to the site, possible
generators and transporters, and the existence of records. (See
subsection 3.3.1 of this manual for additional information on the

nature and content of information request letters.)

The Agency's statutory information-gathering authority is broad

enough to allow EPA to seek any information reasonably calculated
to lead to information about a release. Although EPA's authority is
broad under Section 104, the Agency is sensitive to the substantial
burden that may be imposed on parties who receive an information

request.

Records obtained through the review of files may contain a number
of potential sources of information and names of PRPs. Before
drafting the information request letter, the PRP search team
should:
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e develop and maintain a list of potential recipients;
e decide who from the list should receive letters;
o verify the current addresses of recipients; and

¢ make decisions on the tone, content, and format of each
letter, depending on the individual recipient or category of

recipient.

Although site-specific needs will ultimately determine what to
include in information request letters, the following factors should

generally be considered when drafting them.

Access to On-Line Information Sources

On-line services are a rapidly growing source of PRP information.
Obtaining information through on-line research is, in some cases,
the fastest and most effective method of obtaining PRP information.
The difficulty with this type of research, however, is knowing what

is available and how to access it.

Most on-line sources are available nationally and can be accessed
through the internet, but some are not available in every EPA
region or state. If this is the case, public libraries, universities,
colleges, or schools can be contacted to determine their capabilities
and use requirements. These institutions frequently provide
services for minimal fees. In addition, contractors typically have
numerous on-line capabilities. (See “Potentially Responsible Party
Internet Information Sources (PRPIIS)” in Appendix F).

PRP search staff should start by contacting their regional LAN
administrator, information support staff, or EPA librarian to
determine what subscription on-line sources are currently available
in the region and if any use restrictions apply to them. EPA'’s
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Superfund Enforcement Directory (SFED) is a nationwide on-line
directory of Superfund Enforcement personnel and resources. (See
Chapter 3 References, p. 200.)

Nature of Recipient

The nature of the recipient (e.g., individual, corporation,
municipality) significantly affects the content of the information
request. Where feasible, information requests should be tailored to
each PRP or information source. Tailoring the request can greatly
improve the quality of the response, reduce the need for follow-up
requests, and reduce the burden on the recipient of the request.
The types of information typically requested from each kind of PRP
(e.g., owner, operator, transporter, generator) are presented later
in this section.

Recipient's Understanding of CERCLA

The PRP search team should consider the degree to which an
information request recipient is likely to understand CERCLA. It is
not always feasible to ascertain a recipient's degree of
understanding of CERCLA, but the PRP search team can usually
make some assumptions. For instance, it can assume that "ABC
Corporation," which has been involved as a PRP at a number of
Superfund sites, has a good understanding of CERCLA. Thus, the
information request letter can use technical and legal terms that do
not have to be explained in detail. Similarly the team can generally
assume that a "Mrs. Joyce Smith" at a residential address likely has
little or no knowledge of CERCLA or legal terminology. In this
situation, the request should contain clear, non-legal language and
be as concise as possible. A sample initial information request
letter for individuals or small businesses is provided in “Transmittal
of Sample Documents for More Effective Communication in CERCLA
Section 104(e)(2) Information Requests” (June 30, 1995). (See
Chapter 3 References, p. 200.)
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Confidentiality Considerations

If there is reason to believe that the recipient will be concerned
with the confidentiality of its response, the PRP search team should
insert confidentiality language into the information request letter
that is consistent with 40 C.F.R. Part 2, Subpart B (40 C.F.R. §§
2.201-2.311). From a practical standpoint, it makes sense to
include this language with each request as it serves two purposes.
First, it defines the boundaries of a confidentiality claim, reducing
the likelihood of a general assertion of confidentiality. Second, it
makes clear to the recipient that EPA may have to release
information provided in a response. Also, the presence of such
language will reassure the recipient that the response will be
handled in an appropriate manner. Similarly, if EPA plans to use
contractors to review and organize responses, inserting language in
the letter identifying the contractor and explaining its duties may
help reduce recipients' concerns.

Pursuant to EPA's CBI regulations, the PRP search team should
request that recipients segregate information being claimed as CBI
from non-CBI information. Segregation of this information can
improve future information sharing with other parties by allowing
for the quick release of information for which no claim of
confidentiality has been asserted.

Where possible, use a corporate address to send a Section 104(e)
letter, GNL, or SNL so the letter is releaseable under FOIA. If a
home address is used, the letter has to be redacted to omit the
home address.

Recipient’'s Willingness to Cooperate
Occasionally EPA has reason to believe that a recipient of an

information request may not be cooperative in responding to the
request or may take actions to avoid liability. This belief can be
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based on past experience with the party or on correspondence
pertaining to previous permit violations, police reports, state
investigations or interviews, or other documents. In such cases,
the PRP search team should consider including language in the
information request letter that asserts EPA's authority and
describes the recipient's responsibilities. For instance, the False
Statements Act (see Chapter 3 References, p. 200) provides for
criminal penalties for any person who provides unsworn false
statements or conceals information from an agency or department
of the United States. This Act clearly applies to statements made
to civil investigators, any written responses to questions, and
signed statements. The letter might also note that a party would
be in violation of the Federal Debt Collection Procedures Act (see
Chapter 3 References, p. 200) if he transferred property or assets
to avoid a federal debt under CERCLA.

When seeking information from a corporation, Section 104(e)
letters should be sent by name and title to corporate officials (e.g.,
president, manager, CEO, registered agent), not to staff members,
in order to lay the groundwork for legal action against the
corporation in case of non-response. The Federal Register should
be reviewed annually to see if penalty amounts for non-response
have increased. If they have, Section 104(e) letters should be
revised accordingly. (See Section 4.2 of this manual for further
discussion of penalties under the heading “Judicial Action to Compel
Compliance/Referrals to DOJ.”)

The PRP search team may also ask the recipient to send copies of
requested documents to EPA and maintain the original documents
for a specified period of time. The primary benefit of requesting the
preservation of records is notifying parties of their legal duty to
preserve relevant evidence. The region should consider these
factors when deciding on inclusion of preservation language.
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Site/PRP Information Needed

The PRP search team should determine:

o what information is needed to identify PRPs (e.g., manifest
data, names, addresses);

e what information is needed to determine PRPs’ liability

(including possible defenses to liability); and

* what site information is needed for future investigations or
response actions (e.g., physical characteristics of the site,
historical data, sample data).

Once this information has been gathered, the PRP search team can
draft the letters to ensure that the responses will contain
information that will advance the PRP search and the site cleanup.

Need for PRP Financial Information

Under CERCLA Section 104, the Agency has the right to collect
financial information in order to determine a PRP's ability to pay
response costs or perform response work. This authority should be
used to request information about insurance coverage, specifically
whether a PRP purchased insurance policies for the period in which
environmental contamination took place, and to obtain copies of
those policies or other evidence of their existence. This information
is particularly relevant when a PRP’s financial viability is, or could
be, an issue (e.g., in ability to pay and bankruptcy situations).
(See the discussion of insolvent and defunct determinations in
Section 4.6.2 of this manual.) Each case team needs to determine
if information regarding insurance coverage should be requested,
either in an initial or a follow-up Section 104(e) request.
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Although it is important to assess a PRP's ability to pay response
costs, the PRP search team needs to evaluate the best time for
seeking such information. The team may choose not to request
this information in the first round of information requests unless the
liability of the recipient as a PRP has been reasonably established.
Some regions have found that seeking information such as tax
returns and checking account statements during the first round of
questions has been counterproductive. Recipients of information
requests who are asked to provide financial information about the
site in their first contact with EPA are often reluctant to do so
because they feel it is an unnecessary burden or intrusion on them
and may seek legal counsel to prepare a response or protest to the
Agency. Such actions can lead to delay in getting information
needed to coalesce PRPs and initiate a site response. Therefore,
EPA may wait until it issues general notice letters and ask recipients
to contact EPA if they believe they may have an ability to pay
problem. EPA can then send appropriate financial questions to the
PRP. In this way, recipients without ability to pay problems avoid
having to answer financial questions and submit voluminous

financial records.

When an information request letter concerns a removal action, it
may be necessary to solicit financial information from PRPs so that
the region can decide whether to issue a CERCLA Section 106
administrative order requiring the PRPs to conduct the removal.
Desired Format and Due Date for Response

When developing the information request, the PRP search team
should select an appropriate format for the response. There are
several options, including:

e a written response for each question;

¢ a fill-in-the-blank checklist; and
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e a written response, signed by the recipient of the letter or a
corporate officer, describing their efforts to locate

documents or knowledgeable persons.

The format will likely vary from site to site or party to party. In
addition to the format, consideration should be given to how much
time the recipient may need to adequately respond to the request.
Time is often of the essence; information requests typically provide
30 days from the receipt of the letter for a response. Methods for
facilitating timely, complete responses include:

e establishing an information repository or publicly accessible
web site related to PRP search activities before or
immediately after issuance of the first round of information
requests. The purpose of such a repository or publicly
accessible web site is to make available non-confidential
information to assist recipients of the information requests
in better responding, reduce the number of inquiries or
requests to the Agency for information, and provide
information to the community at an early point.* The nature
and location of a repository or publicly accessible web site
may vary from site to site. One region, with assistance from
a contractor, developed a database for the repository.
Physical locations have included regional offices, state and
county facilities, and rental space at facilities that manage
records and provide chain-of- custody services. Contents of
the repository could include;

e site history,
e environmental studies, reports, and sample data,

e copies of notice letters/information request letters;

4 For more information on sharing information with PRPs, consult “Releasing
Information to Potentially Responsible Parties at CERCLA Sites” (March 1, 1990). (See
Chapter 3 References, p. 200.)
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e previous site response reports, if applicable (e.g., an
OSC report), and

e a copy of CERCLA, the NCP, and relevant guidance;

e initiating a dialogue with information request recipients
immediately after issuing the information requests. Such a
dialogue could be in the form of a "town meeting" at which
the PRP search team:

e explains the information-gathering process,

¢ explains why information request recipients received
their information requests,

e presents factual site information,
¢ identifies the location and purpose of the repository,

e explains the Agency's authorities and the recipients'
responsibilities, and

e provides copies of site summaries.

Where the information requests are issued concurrently with a
notice letter to perform the RI/FS or some other response action,
this dialogue provides an excellent opportunity for PRPs to coalesce
as a group, exchange information with each other, and assure that
better and more timely information is provided in their responses.

Potential Burden of Responding to Request

Responding to an information request letter imposes a burden on
the recipient. Therefore the PRP search team should review the
generic list of questions to narrow or eliminate questions that are
not appropriate for the individual recipient.
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Type of Information Needed

Information that is collected generally can be classified as either

quantitative or qualitative:

Quantitative Data. This is typical waste-in information: gallons,
drums, cubic yards, and other numerical descriptions of the
materials contributed by the parties. For most sites, the
information of interest will likely be quantitative. It can include
either waste volumes, including waste-in, waste-out, or waste
remaining, depending on the circumstances, or narrative

descriptions that can be converted into waste volumes.

Qualitative Data. This includes all other information that
describes a party, its waste material, or its relationship to a site,
and can range from a substance name (e.g., waste oil, trash), to
the nature of a transaction (e.g., sale, manifested disposal), to
information relevant to PRP status (e.g., a contract confirming that
a party conveyed property with knowledge of contamination).

For owner/operator sites, specific kinds of information may be
required when certain liability issues are raised. For instance, when
the Agency seeks to establish successor liability, it is important to
gather as much factual information as possible regarding the
relationship of the alleged successor to the prior owner/operator.
Consequently, if a corporation may be the legal successor in
interest to a PRP business/corporation, questions seeking
information about that relationship should be included in the
information request sent to that corporation. Similarly, when a
parent corporation may be liable for the acts of its subsidiary under
the legal standard set by the U.S. Supreme Court in United States
v. Bestfoods, 524 U.S. 51 (1998), information requests should seek
factual information about the relationship between the parent and
its subsidiary. The case attorney should provide the questions
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appropriate to either a Bestfoods or successor liability inquiry. (See

Section 3.6 of this manual for more information on these issues.)

Regulatory agencies often have relatively little information
concerning older sites, illegal disposal sites, and owner/operator
sites because the acts resulting in the release of hazardous
substances at these sites were not subject to a regulator's authority
or were not closely monitored by a regulator. The absence of
detailed government documentation about such sites makes the
use of information requests all the more important. Similarly,
chemical formulator cases (i.e., generator cases based on an Aceto
theory of liability, where the Agency argues that waste generation
is inherent in a facility's chemical formulation operations) frequently
cannot be built around information found in regulatory files. When
preparing information request letters for such sites, the PRP search
team should be particularly careful to evaluate information about
the site that is available from other sources, and include questions
in its information requests that solicit the remaining information

needed to establish liability.

Components of Information Request Letters

Although information request letters should be tailored to individual
recipients, listed below are some elements that are commonly
included and types of information that are commonly requested
from the various categories of parties.

For All Recipients

The information request letter should:

¢ identify the site and briefly describe it;

e explain why the Agency thinks the recipient may have
information about the site;
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e cite EPA's statutory authority under Section 104(e) of
CERCLA and/or Section 3007(a) of RCRA to request
information. (When determining the statutory authority
under which to request information, make sure that the
official who has signed the letter has been delegated the
information gathering authority for each statute identified in
the letter. For example, a letter that requires the production
of information pursuant to both CERCLA Section 104(e) and
RCRA Section 3007 may be challenged if the EPA official who
signs the letter has been delegated only CERCLA Section
104(e) authority.);

e indicate that the Agency plans to enforce its information-
gathering authority under CERCLA Section 104(e)(5);°

e set forth the purpose of the request and its relationship to

the overall case;
¢ indicate that the response must be in writing;

¢ indicate that the recipient is responsible for informing the
Agency if any information contained in the PRP's response is
confidential and subject to protection under Section 104(e)
of CERCLA;

e advise the recipient that it must supplement its response if
new information comes to light;

¢ inform the recipient that he may contact the Agency if he
has questions or needs clarification about what is being
requested; and

e clearly identify when the response is due.

° As previously discussed, EPA should consider the recipient's level of legal
sophistication and degree of familiarity with CERCLA when determining the content and tone
of the information request letter. It may not be desirable in every instance to cite the
enforcement provisions of CERCLA in the first round of letters.
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For Owners

The information request letter should ask and give a relevant

timeframe for:

e names and addresses of all known previous owners and
current owners, within the relevant time period, if that time

period has been established;
e period of ownership;
e copy of the deed or other instrument conveying ownership;

e information related to liens or other encumbrances,

including mortgages and copies of those documents;

e identity of lessors, lessees, and the terms of leases,
including lease payment amounts, allowable and prohibited
activities under the terms of the lease, description of any
actions taken to enforce the terms of the lease, and a copy
of the lease;

e description of any other contractual agreements affecting
the property and copies of such agreements;

e if owned by a trust, a copy of the trust agreement;

e if owned by a corporation, corporate records (e.g., annual
reports, meeting minutes) that discuss the property;

¢ information regarding operations at the property, including
disposal practices (amounts, type of substance, location,
timeframe), and site conditions, including any Phase | or
Phase Il investigation, of both present and past
owners/operators ;

e surveys, maps, photographs (including aerial photographs)
of the property;

e copies of insurance policies covering the property;
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e property tax records;

e any permits covering the property (e.g., building,

excavation);

¢ information specific to the type of site (e.g., questions
designed to allow EPA to make a determination that a party
may be de minimis or “de micromis”);

¢ Any information relating to exemptions or defenses to
liability (e.g., BFPP, acts of a third party).

For Operators

The information requested from operators is similar to that
requested from owners, except that detailed descriptions of the
operations should be requested from operators and from owners
who were also operators. Operator information requests should
seek information needed to identify individuals in charge of past
and present operations as well as persons who may be liable as
operators under the tests set forth by the U.S. Supreme Court in
United States v. Bestfoods. The PRP search team should give
special attention to corporate/subsidiary and successor liability
issues.

For Owners and Operators

e Questions about financial information generally seek to
determine a PRP's ability to pay for or perform a cleanup,
and may include questions about insurance policies that may
provide coverage, such as comprehensive general liability

and environmental impairment insurance.

e When an owner/operator's financial records survive, they
often contain the amounts and dates of customer invoices

and payments, and serve both as a primary source of
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information and a secondary source of conversion rates,
which allow a customer's "one load at $ 5.00" record to be

translated to an appropriate volume.

e Site financial records may be in the form of accounts
payable and receivable ledgers, copies of incoming and
outgoing invoices and checks, deposit slips, and customer
account statements.

¢ One of the most important categories of information to seek
from the owner/operator is the identity of possible off-site
generators or transporters associated with the site. Such

information may include:

e names and addresses, quantities, and materials sent to
or from the site; and

e any arrangements made with regard to materials.

Materials Handling Information. Ask the owner/operator to
provide a description of information it has on each shipment of
materials disposed of at, transported to, stored at, or treated at

the site, including:

e dates of shipment or disposal;
e quantity and nature of the materials;

e hazardous substances (as defined in 40 C.F.R. § 302.4)
contained in the materials, including information on the
waste and waste stream as possible RCRA hazardous
wastes (This information will help the Agency determine
if RCRA is an applicable or relevant and appropriate
requirement for future response actions, or may be used
later in an allocation of PRP responsibility.); and
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¢ what was done with the material after it reached the
facility (e.g., further processing).

¢ Documentation. Request copies of all business records
relating to activities at the site, including customer lists, gate
logs, batch reports and analytical test records, worker
notebooks, laboratory reports on samples of materials, storage
locations for handled items, ledgers, invoices, accounts
receivable and back-up income records for taxes,
correspondence, permit applications, operation reports, deeds
and leases, and spill notifications. Also, consider asking for
correspondence that addresses shipments that were
discontinued because the material was not accepted or
correspondence that threatens to discontinue shipments if
material does not meet standards. This information may be
very useful in distinguishing the hazards and threats posed by

materials associated with various PRPs.

Additional Items to Request from Owners/Operators

¢ names and addresses of individuals who have information

regarding the items listed above;

e any data or studies resulting from environmental

investigations at the site;

e a description of the files searched by the individual or

corporation in response to the Agency's request;

* special information for particular classes of sites (e.g.,

municipal landfills); and

e a description of the recipient's personal or corporate

relationship to the site.
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3.3.2
Mail and Track
Information

Requests

In some cases, the recipient will be unable to provide EPA with the
information sought. In these cases, the PRP search manager may
determine that it is necessary to require the recipient of the letter,
or a corporate officer responding for a corporation, to describe the
efforts made to locate information or knowledgeable persons, and
to sign the entire response under penalty of perjury.

For Generators/Transporters

Generator/transporter information requests are often issued in the
follow-up phase of the PRP search based on information received
from the initial round of information requests. The PRP search
team is encouraged, however, to identify and issue requests to
generators/transporters as early as possible in order to establish a
core group of PRPs to work with and facilitate determining which

parties are exempt, de minimis, insolvent, or defunct.

Information request letters to persons who arranged for disposal
(generators) and transporters are typically similar in scope to the
letters issued to owners/operators. Information request letters
issued to generators/transporters should request information
regarding their liability. In addition, the information request should
seek information that will establish whether the substance was a
listed or characteristic hazardous waste as defined by EPA.

The PRP search plan should designate the person responsible for
tracking and receiving information requests. To the extent
possible, PRP search managers should arrange for the verification
of the address, and identify an appropriate point of contact (e.g.,
registered agent, corporate counsel) for each recipient prior to
mailing information request letters. While confirming this
information may be burdensome at sites with hundreds of
recipients, it can greatly reduce the number of letters that are
returned due to an incorrect address.
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Information request letters may be sent via:

Certified mail, return receipt requested. Delivery may also
be accomplished through Federal Express. Use of post office
box addresses should be avoided because there may be no
signature to indicate receipt of the letter. Date stamp the
"green cards" (i.e., the returned receipts) as they are
received by EPA; returned receipt cards often do not show
the date on which the letter was received, and it is difficult
to take enforcement action for late responses without proof
of when the information request letter was received. The
information on the return receipt provides the Agency with
proof that a representative of the recipient received the
letter. Within a week of the mailing, there will likely be
some letters returned to EPA due to reasons such as

"address unknown," "no forwarding address," or "refused

receipt;"

Priority mail. The U.S. Postal Service will provide the sender
a tracking number to check on line at the www.usps.gov
web site. The recipient does not have to sign for the letter.
If the recipient is located at the address on the letter, the
USPS will deliver the package and post the delivery date and
time on line. Priority mail is a good option when the

recipient has refused a certified letter.

Air courier. Information request letters may also be sent via
air courier if the courier provides documentation of the
delivery attempt and of the receipt of the delivery.

For letters with address problems, the PRP search manager should

attempt to obtain a valid address for the intended recipient and

re-send the information request. Although this requires some

effort, any effect on the schedule will likely be relatively minor and

the rewards from successful delivery could be significant. Tracking

information request letters should be planned for in advance of

their mailing.
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3.3.3

Analyze

Responses

For those letters that are unclaimed or refused, the PRP search
manager should work with the case attorney to identify options for
successful delivery. If you are confident that you have the correct
address of a PRP and the letter is continually being refused, the
letter can be delivered by the CI or search manager. When parties
fail to comply or only partially comply with information requests,
the Agency will consider its options for encouraging or compelling
compliance, which are discussed in detail in Sections 4.1 and 4.2 of

this manual.

Performing an analysis of the responses received is among the
most important elements of the PRP search. Information request
letters are a basic component of most PRP searches, and responses
may be the only source of information. Consequently, it is very
important that the responses are reviewed by appropriate
personnel in a timely manner. Summaries of responses, which are
often created with contractor support, can be quite useful when a
large number of parties or requests is involved.

Responses to information requests should be analyzed for:

¢ information that links a party to the site;
¢ information establishing liability;

¢ information that establishes a PRP's financial viability, if
necessary; and

e |eads that may provide the region with additional
information about a particular PRP, other parties, or site
characteristics.
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Information request responses may help the PRP search team
develop a history of site activities and describe the involvement of
various parties in the treatment or disposal of hazardous materials.
The PRP search team should take care when extracting information
on site history for the baseline PRP search report, especially when
responses are from hostile, uncooperative parties or those with
significant liability concerns; there are often conflicting
interpretations of a site's chronology of events. Responses can be
compared to aerial photographs, state permits, correspondence,
and other information in an attempt to verify site history. The
team member who reviews a response should note if the response
appears incomplete or false. In these situations, the PRP search
manager and case attorney should determine the appropriate

enforcement action.

After analyzing the responses, the PRP search team can begin to
develop a list of parties associated with the site who may be PRPs.
The team should present PRP liability information in evidence
summary sheets created expressly for documenting the liability of
each PRP. A separate evidence sheet for each PRP is advisable.

An assertion of a CBI claim on documents or information submitted
to EPA (whether pursuant to a 104(e) request or under other
circumstances) requires that EPA treat the documents or
information as CBI until such time as OGC or ORC determines that
the information is not entitled to treatment as CBI.° PRP search
managers and others should segregate any materials claimed as
CBI in order to assure that such materials are not released. A
determination as to whether the submitted materials are entitled to
treatment as CBI must be made in accordance with the regulations

at 40 C.F.R. Part 2, Subpart B. CBI is a complex issue and a

6 40 C.F.R. § 2.201 et seq. (see Chapter 3 References, p. 200) sets out the
procedures for making CBI determinations. EPA may determine the confidentiality of
business information as soon as it is received. (See 40 C.F.R. § 2.204(a)(2), authorizing EPA
to make a CBI determination even though no request for release of the information has been
made.)
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3.34

3.3.5

Develop
Response

Summaries

Information
Request
Followup

determination that materials are either CBI or not CBI can only be
made by OGC or ORC. The common practice is to maintain
materials as CBI when such a claim is made by the submitter
unless it is necessary to make a formal determination pursuant to
Sections 2.204, 2.205, or 2.207. Generally such a determination
becomes necessary when the material is the subject of a request
pursuant to FOIA or in discovery. There are procedures for EPA
contractors to view CBI materials. It is very important to follow the
CBI regulations; there are civil and criminal penalties for improper
disclosure of CBI materials.

After analyzing the responses to the information request, it may be
helpful to develop summaries of all the responses received.
Response summaries aid the development of site history and
encourage PRP involvement. Summaries can be very useful for
decision makers or other parties involved in the PRP search, who

can review the summaries rather than each individual response.

Contractors can be called upon to assist the Agency in developing
response summaries for cases with numerous information requests.
Care should be taken, however, to avoid having contractors
perform legal analyses or reach conclusions about PRPs' liability, as
these functions must be performed by EPA personnel.

Once the due date for a response has expired and the responses
have been reviewed, the PRP search manager should coordinate
with the case attorney on appropriate follow-up actions, if needed.
These actions may include:

e issuing a follow-up letter;

e using alternative means to seek a response or clarify the

request;
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e issuing an administrative order to compel compliance; and

¢ initiating a judicial action asking a court to compel
compliance.

During the review of information request responses, it sometimes
becomes apparent that the recipient simply did not understand
what was being requested, or the recipient did not fully appreciate
the Agency's authority to obtain information or the recipient's
responsibilities in this regard. A follow-up letter may be
appropriate for clarifying the requests or being more explicit in
describing the Agency's enforcement authorities. Model follow-up
letters that have proven to be effective are available in the regions.

Alternative means of seeking responses to information requests are
routinely employed in the regions. In some situations, it may be
appropriate to place a telephone call to the recipient in order to
determine the basis for a lack of response (e.g., more time is
needed, clarification is required). A telephone call should be
followed up in writing to document the nature and content of the
call. In other situations, a personal visit to a recipient to discuss
the information request has been effective in obtaining requested
information. Consider using a less time-consuming approach than
the previous two methods by developing a "speedy type memo",
such as a generic pre-formatted "post-it"-type memo that is filled in
and mailed to the recipient for a response along with the original
information request. This could serve as a simple follow-up method
for seeking clarification of the response or requesting additional
information. When using any of these methods, the resource
requirements and time involved for follow-up actions must be

weighed against the potential gain to the Agency and other PRPs.

Administrative subpoenas, penalties, and administrative and judicial
actions to compel compliance with information requests are

discussed in Sections 4.2 and 4.3 of this manual. Due to the
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3.4
Conduct

Interviews

3.4.1
Interview

Considerations

time-intensive nature of these actions, they are usually reserved for
the follow-up phase of the PRP search.

Interviews complement the collection of relevant site records and
aid in the development of site-specific information that may not be
recorded in government and PRP documents. They are another tool
for collecting or clarifying information on PRPs, other parties who
may have information, site history, disposal operations, locations of
disposal, or other issues relevant to the PRP search. Interviews also
may help identify the existence of relevant documents such as
business and hauler licenses, landfill permits, zoning permits, and
building permits.

The PRP search team should ascertain what the state bar rules are
for providing notice to the attorney representing a business entity
before current employees, and in some cases former employees,
are interviewed. The rules of professional conduct for attorneys
vary from state to state, so it is important to determine what rules
apply in each case. These rules often consider employees to be part
of the corporation or business, with the result that the corporate
attorney may have a right to be notified of the interview and to be
present for it. These considerations may apply even if the EPA
attorney is not present, as Cls, paralegals, contractors, or private
investigators can be said to be working "at the direction of the EPA
attorney." Violations of these rules could subject the supervising
attorney to a range of sanctions.

Interviews are generally performed to identify additional PRPs or
gather evidence for liability determinations. If site documents do
not exist, interviews may be the only method available to obtain
the information needed to complete the search. Interview
questions, therefore, should generally focus on whether the
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interviewee may have participated in the activity being investigated
or may have witnessed the activity.

If site documents do exist, interviews may help clarify the content
of the documents or identify additional leads. The interviewer may
also attempt to determine how the documents were prepared, how
to gain access to documents not already in the Agency's
possession, and how to authenticate documents, if necessary.

Interview questions should focus on whether the interviewee:

¢ has knowledge of how the documents were compiled and

who compiled them;

e isin possession of the documents; or

¢ may have additional information.
Factors to consider when deciding whether to conduct interviews
include:

e nature and volume of information already obtained;

¢ nature and volume of information potentially to be gained

from interviews;
e time required to plan, coordinate, and conduct interviews;

¢ timing considerations (how interviews fit into scheduled site
activities);

e capabilities and availability of interviewer;

¢ location and availability of interviewees;

e sources of interviewees;

e documentation or admissibility requirements; and

e canons of ethics and disciplinary rules.
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Nature and Volume Considerations

If the nature and volume of information already obtained is
sufficient to meet the PRP search objectives, conducting interviews
may not be necessary. Although interviews generally provide
useful information, the nature and volume of information potentially
to be gained from an interviewee should be weighed against the
time and effort necessary to plan, coordinate, and conduct the

interview.

Timing Considerations

EPA encourages conducting interviews early in the information-
gathering process whenever possible (e.g., concurrently with the
"file review and record collection” search task). Early interviews
may enhance the PRP search team’s understanding of a site’s
nature and history, and thereby enable it to plan the remedial
investigation and focus the remainder of the PRP search more
effectively. Moreover, the passage of time may reduce the
availability and cloud the memories of owners/operators and their
employees, who are likely to be among the best sources of site
information. Site-specific factors may dictate that not all interviews
can be conducted as early as might be desirable, however, and
some interviews may be so valuable that delaying completion of the
PRP search report is justified until they can be conducted. In all
cases, however, interviews are intended to complement information

request letters, not to replace them.

Capabilities of the Interviewer

When deciding to conduct interviews, the capabilities and
availability of qualified Agency personnel are an important
consideration. Interviews should be planned far enough in advance
to allow the interviewer to become familiar with the site, PRP
search strategy, and pertinent questions.
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Participants in the PRP search pilot program reported that much of
the success of early interviews can be attributed to the personal
contact between the interviewer and the persons being interviewed.
PRP search personnel noted that interviews are often a more
effective information-gathering tool than 104(e) letters.

Interviews may have several advantages over written contacts:

e An interviewer can follow up immediately on important

statements, rather than send another letter.

e People generally give broader and more valuable answers
when being interviewed in person.

e Eye-to-eye contact may allow the interviewer to better
judge whether an interviewee is forthcoming and truthful.

e Interviews with persons who are cooperative but elderly, ill,
or illiterate often generate useful information that a 104(e)
letter would not.

It is helpful to have access to civil investigators early in the PRP
search process to assist with interviews. Individuals who will not
consent to be interviewed should be sent a 104(e) letter or
subpoena if the potential testimony is determined to be relevant.

Location and Availability of Interviewees

Another important consideration when evaluating use of interviews
is the location and availability of potential interviewees. lIdeally, all
interviewees would live in close proximity to one another and
relatively close to the regional office. Interviewees, however, are
often scattered across the country, located in another country, or
unwilling to be interviewed. The PRP search team should balance
the value of each potential interview against its cost in time and
money and then prioritize the interviews. The age and potential
disabilities of an interviewee should be taken into account when
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3.4.2
Who Performs the

Interview

balancing the value of an interview against available resources. As
discussed above, sometimes an interviewer can obtain information
that would not be provided in a 104(e) response. If resources are
not sufficient to conduct face-to-face interviews, interviews can be
conducted by telephone.

Documentation and Admissibility Requirements

When considering the use of interviews as an information-gathering
tool, it is important to determine the intended use of the interviews.
An Agency employee’s notes from an interview have less
evidentiary value than a 104(e) response signed by a PRP, and may
not be admissible at trial. Concerns about the evidentiary value of
information obtained in an interview may determine who should
perform the interview, when the interview should be conducted, or
whether the interview should be conducted. If the Agency desires
to produce evidence that will be admissible in court, then a route
other than interviews typically should be pursued.’

Interviews should be performed by EPA staff members who have
experience or specialized training in how to conduct interviews.
They are usually performed by Cls, but in some instances case
attorneys, paralegals, and RPMs have performed or participated in

interviews.

Interviews are best conducted by personnel who have been trained
in interviewing techniques and who are familiar with issues
regarding CERCLA liability. It is also important that the interviewer
be cognizant of any ethical rules or state bar rules restricting contact
with represented parties. Even though the interviewer may

! There are caveats to this statement. In general, recorded or signed statements
gained from interviews can be useful in litigation, even though not admissible at trial as
evidence. (See Federal Rules of Evidence 801 through 817, Chapter 3 References, p. 200, for
more information on use of recordings and signed statements.)
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not be an attorney, the ethical and bar rules may be applicable
because the interview or contact may be imputed to the attorney.
In order to interview represented parties, contact should be made
with their attorneys, generally with the assistance of the case
attorney. In any case, the PRP search and/or case team should
consult before interviews are conducted in order to determine the
most effective procedure.

Signed Statements

Interviews are conducted pursuant to the authority of Section
104(e). Face-to-face, in-person interviews conducted by Cls or
other EPA staff can be a good source of information that cannot be
matched by written questions and answers due to the free-flowing
nature of an interview.® An interview can be used to gather initial
information or to follow up and substantiate information already
gathered. Preparation for the interview is key to obtaining the
most useful information from the person being interviewed.
Interviews can be recorded on tape (with the consent of the
interviewee) or can be reduced to writing in the form of a
statement. If a written statement is to be used, the form is usually
a summary of the most important information learned during the
course of the interview, but the statement can take a different
form, suitable to the situation, the facts revealed, or the preference
of the interviewee. Having the interviewee sign the statement
provides a written record of the recollection of the interviewee at
the time of the interview. Such a record could be used later to help
the interviewee recall events that due to the passage of time may
fade from his or her memory.

8 Interviews cannot be compelled; if a potential interviewee does not wish to
provide information orally, check with the case attorney who can advise as to the next step if
the information is needed from that person. A Section 104(e) information request or an
administrative subpoena may be appropriate.
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3.4.3
Identifying

Interviewees

Should the person who signed the statement later change his or
her mind about the events recounted in the statement, the signed
statements cannot later be used to sustain an allegation of perjury.
This is because federal law provides that to commit perjury, a
declarant must “have taken an oath before a competent tribunal,
officer, or person in any case in which a law of the United States
authorizes an oath to be administered.” 18 U.S.C. § 1621. EPA
personnel are not persons authorized by a court to administer
oaths. Nonetheless, signed statements have intrinsic value and
anyone can ask a person to sign a statement.

It is possible that the interviewee may voluntarily agree to, or
suggest, attesting to his statement through the use of an affidavit,
signed in front of a notary public. Although EPA personnel are not
authorized to administer oaths, notary publics are, and EPA staff
can prepare an affidavit for signature by the interviewee and notary

public that begins, “I ( ), being duly sworn on oath,
depose and state as follows:” and ends, “subscribed and sworn to
before me, the day of (month),  (year).
Notary public (name). My commission expires

(date). [With the notary seal].” An interviewee has no
obligation to sign an oath in front of a notary public, and any
decision to do so must be completely voluntary, without the receipt
of promises or threats of any kind.

Interviewees are typically persons who may be able to identify or
locate PRP and site documents. After a thorough review of
collected site information, the PRP search team should develop a
list of potential interviewees by name and address. Once the list is
developed, the PRP search manager should prioritize the
interviewees based on factors such as age or condition, plans to
move out of the area, or one of the factors listed above in
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subsection 3.4.1 of this manual. The PRP search manager should
also review the prioritized list of interviewees in light of resources

available (time, staff, and money) to conduct the interviews.

Potential interviewees include:

Site Operators and Employees (Present and Past)

e plant manager

e plant engineer

e supervisors

e equipment operators

e gate and scale operators

e plant workers

e contractors

e companies

e transporters (truck drivers)

e RCRA Subtitle D waste disposal haulers

On-site Visitors

e vendors
e inspectors
e recyclers

e customers
Federal Government Officials
o federal courts

e bankruptcy courts

e national law enforcement agencies
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e Securities and Exchange Commission
e Department of Veterans Affairs
e Occupational Safety and Health Administration

e U.S. Postal Service

State Government Officials

e environmental agencies

e bureau of vital statistics

e registry of motor vehicles

e secretary of state

e attorney general

e professional licensing board
e probate/superior courts

e department of public health

Local Witnesses

e police officers

o firefighters

e city/county clerks and assesors

e neighbors

e Dbuilding inspectors

¢ local government

e meter readers (water, gas,electric)
e county health department

e local library

e historical societies
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3.44

Conducting

Interviews

Before conducting interviews, the interviewer should become

familiar with the site and the information needed by:

reviewing EPA background information on the site;

obtaining names of state or local government agencies and
officials involved with the site; and

generating a list of site-specific questions.

Preparing for and conducting the interview may involve:

preparing a general outline of discussion points;

determining whether the interviewee is represented by an
attorney;

knowing the elements of liability and the Agency's case;

understanding the industry in question, thereby establishing
the interviewer's credibility;

using visual aids to aid the memory of interviewees;

preparing specific questions beforehand to ensure that all
topics consistent with the PRP search strategy are covered;

having two persons present at the interview, if possible, one
serving as the note taker, the other as the primary

interviewer;

considering whether an EPA attorney should attend the
interview if the interviewee's attorney is going to attend;
and

determining the interviewee's association with the site and
the basis of her knowledge (e.g., first-hand information,
rumors).
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Government Officials

Interviewing federal, state, or local government officials can be
very productive because these officials, especially state and local
officials, often have an intimate knowledge of the site. Contact
with government officials is generally made by telephone or, if
necessary, by letter or in person. It is generally preferable for
interviews of government officials to be conducted by Cls instead of
contractors as Cls are government employees also and often have
more experience conducting interviews. Telephone calls will suffice
in most cases. If a contractor is conducting the interview, the
contractor should identify himself as an EPA contractor conducting
background research on the site or have a letter of introduction
from EPA if the interview is being done in person. Government

officials should be asked about:
¢ the availability of relevant documents in the government's
files;
e whether and how copies can be obtained;

e activities on the site before, during, and after the site's
suspected use for waste disposal;

e PRPs associated with the site;

e site enforcement history, including any notices of violation
(NOVs);

e administrative or legal actions involving the site and the

PRPs, and the location of relevant documents;

e relevant state or local regulatory requirements and the
location of pertinent documents such as landfill permits,

building permits, and zoning ordinances;
e any news media articles about the site; and

e other people or organizations knowledgeable about the site.
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Former government employees are also a potential source of
information. Attempt to work out an acceptable arrangement with
officials or attorneys for the relevant agency, even if the scope of
the interview is limited. After obtaining the approval of the former
employee's agency, the former employee should be contacted to
request an interview, just as with other private parties. As always,
contractors performing interviews should be required to obtain
approval from the PRP search team before contacting interviewees.

Interview Facts and Tips

Although the CI and other regional staff conducting interviews
should take advantage of training in interview techniques available
from a variety of sources, the following list contains basic tips to
keep in mind when conducting interviews:

¢ Attempt to obtain information from more than one source.

¢ Obtain factual information regarding the background of the

interviewee.

¢ Investigators do not have authority to grant anonymity to

interviewees.®

e Consider hiring a private investigator who is skilled in

interview techniques to conduct interviews.

e Obtain the cooperation of the interviewee; the interview

may be a precursor to a deposition.

e Never lie to or deceive the interviewee.

o Although there is no specific official who always has authority to grant
anonymity, investigators have sometimes relayed requests for anonymity to their superiors.
Decisions to grant such requests, however, are entirely ad hoc and depend on the specific
facts of each case. Once the interviewee has been so informed, he may choose to
discontinue the interview pending disposition of the request.

Chapter 3: Baseline PRP Search
134



PRP Search Manual
September 2009

Obtain background information about records. This is
important for determining the credibility of the interviewee
and the reliability of records. Find out who prepared the
records and, how, why, when, and from what source they
were prepared.

Verify the accuracy of information from other sources (e.g.,
use one interview to support another). Use documents to
confirm information whenever possible.

Attempt to pin down numbers (e.g., "How many drums were
there? More than 10? More than 50?").

Conduct interviews in a businesslike manner with

professional demeanor.

Use language that is understandable to the interviewee;

avoid acronyms and technical or legal jargon.

Do not assume that you know what the interviewee is
saying; clarify when in doubt.

When arranging the interview environment, consider
individual or cultural "zones of comfort" regarding seating

and privacy.
Ask the same question a variety of ways.

Paraphrase and repeat to the interviewee to ensure a

mutual understanding of what is being said.

Let the interviewee get through his story once before
challenging or asking detailed questions.

Attempt to resolve inconsistencies in the interviewee's

responses before leaving the interview.
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3.4.5
Interview

Documentation

Conclude the interview by summarizing important
information, asking if the interviewee can think of anything
else that was not covered, establishing a way to keep in
touch (e.g., providing a business card), and attempting to
obtain any documents identified during the interview.

Early interviews can sometimes advance the PRP search
process more quickly than sending 104(e) letters to the
same individuals. For example, an early interview of an
owner/operator helped the PRP search team in one region
better understand the business practices leading to
contamination of the site. The general manager was able to
show PRP search personnel how business records were kept
at a treatment and storage facility and how to read those
records. The region was then able to identify other PRPs
and use its enhanced understanding of how the site had
operated to write more specific 104(e) letters to those PRPs.

It is suggested that the interviewer indicate in her interview notes
what can be substantiated and what is speculation.

Interviews are generally documented in one of three ways:

written summaries;
recorded interviews; or

sworn statements (affidavits) confirmed by a notary,
including a statement to the effect that the declarant/affiant
swears under penalty of perjury that the foregoing is true
and correct.

Signed statements become "sworn statements" if notarized.
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A written summary of an interview is a document written by the
interviewer that summarizes the facts presented by the
interviewee. Although the summary should be written in the third
person, it may be helpful to include direct quotes from the
interviewee within the text, especially when the quotes may be
viewed as particularly incriminating, descriptive, or inflammatory.
Setting aside such language in quotes allows the information to be
conveyed to the reader without bringing the interviewer's neutrality
into question.

The written summary should begin with a heading that includes the
interviewee's name, title, address, telephone number, and other
identifying information; the date and time the interview was
conducted; and the identity of others present, including the
interviewer. If records were provided during the interview,
describe the records in the written summary and state where they
were obtained. If visual aids were used during the interview, note
when and where they were used and attach copies to the report, if
possible. The written summary should be prepared as soon as
possible after the interview.

A recorded interview can only be obtained with the permission of
the interviewee. When recording an interview, the interviewer
should begin by recording an introduction that includes the
interviewer's name, the date and time of the interview, the
location, and the interviewee's name. The interviewer should ask
the interviewee if he understands that the interview is being
recorded, and verify that it is being done with his permission. Ask
the interviewee to spell his name, provide his address, and state his
date of birth. The interviewer also may ask the interviewee for his
social security or driver's license number, but cannot compel the
interviewee to provide them. The interviewer can proceed with the
gquestions after concluding this introduction.
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After the interview is over, verify with the interviewee that he
understood that the conversation was being recorded and that it
was done with his permission. The interviewer should provide a
closing that includes her name, the name of the interviewee, and
the date and time the interview ended. A transcription of the
recorded interview serves as the written record of the conversation.
After the transcription is completed, the original tape should be
secured in a safe location and the location of the original tape and
identity of the transcriber referenced in the transcript.

In some instances, the interviewee cannot appear in person and the
interview takes place by telephone and is tape-recorded. If the
interviewee agrees to the telephone conversation being taped, the
telephone conversation can be taped on a recorder containing a
beep tone warning. Before taped interviews are conducted over
the telephone, state laws pertaining to recording telephone
conversations should be thoroughly reviewed.

Signed statements are summaries of an interview that are
written in the first person and signed by the interviewee. The
interviewer should conduct the interview and take notes as usual.
The written summary of the interview should be in the first person,
however, as if the interviewee were writing the notes of the
interview herself. The interviewer may choose to summarize the
statement immediately after the interview, or return with the
statement on another occasion. In either case, the interviewee will
read the summary and confirm that it represents the information
that she conveyed in the interview. The interviewee will be
apprised of and given the opportunity to make changes to the
summary before signature. She will then sign the statement.

Although a written summary or recorded interview is useful and in
most instances adequate for the purpose of gathering information,
a signed statement can have a higher degree of credibility. By
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3.5
Perform Title

Search

signing, the interviewee confirms the information contained in the
statement. This does not prevent an interviewee from changing his
or her mind later, but a signed statement may be used to refresh
the recollection of the interviewee at a later date. Signed
statements under oath may subject the signatory to perjury if the
interviewee changes his or her mind. Great care must be taken
therefore to ensure that any affidavit is taken voluntarily and the
interviewee has an opportunity to review and edit any statement
before signing the affidavit.

The same database used to organize and track files and other
records may be used to store information concerning completed
interviews. All interview documentation should be assigned an
index number for easy retrieval.

A title search is a review of public records for information about
past and current ownership of real property. These records may be
located at county, township, or parish clerks’ and recorders’ offices.
(Tax information is found at the assessor’s office.) For PRP search
purposes, the objectives of a title search include:

Primary Objectives

identifying former and current owners and operators;

* identifying owners and operators at the time of each

disposal;
e identifying potential interviewees;
e providing an accurate legal description of affected property;

¢ identifying any subdivision or replatting of affected property;
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¢ identifying current encumbrances to property, including
easements, covenants, restrictions, and any other matters
that currently affect or may affect the title or remediation
plans; and

e establishing a historical chain of title, which provides
historical ownership and may include historical addresses for

former owners and current parcel numbers and addresses.

Other Objectives

e obtaining the deed for evidence;

e determining real estate tax amounts paid or unpaid;
¢ identifying abutting properties and their owners;

e supplying title search documentation;

e assisting in determining site use;

¢ identifying outstanding liens against the property (e.g.,
unreleased mortgages, judgments); providing real property
parcel information that can be used to evaluate, select, and
implement components of the remedy (e.g., engineering
and proprietary institutional controls) and determine the
various ownership interests that may be affected by them;
and

e identifying oil, gas, and mineral rights.

Scoping a Title Search

3.5.1

. A title search seeks to identify 1) current owners and matters that
Determine

. currently affect the property (e.g., easements, mortgages, taxes),
Ownership .
and 2) former owners and leaseholders, if leases were recorded.

Interests
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The latter is commonly referred to as a “historical chain of title”
search. For purposes of identifying PRPs, it is important that the
title search cover the period during which contamination is
suspected to have occurred up to the present. Guidelines such as
going back 50 years or to the end of World War Il or the first
industrial use of the property can sometimes be useful, but in most
cases determining the relevant period for a search is a highly site-

specific exercise.

Title searches can be very expensive, especially if a site is
comprised of many parcels or if there is a long and complex title
history. Therefore title search activities should be tailored to each
site’s specific needs. For example, if ownership information and
legal descriptions are needed solely for purposes of recording deed
restrictions or a lien, or for gaining access during a removal action,
current title information may suffice. When a search is undertaken
to identify PRPs, however, these findings usually need to be
supplemented by information about former owners and
leaseholders.

Title research may be conducted by an EPA employee (often a civil
investigator), a contractor, a title company, or some combination of
the foregoing. Regardless of who performs the title search, the
researcher will need to obtain information about the site location
(including the county, parish, or township), a legal description and
address, parcel information, and the period the title search will
cover. The “Performance Work Statement for Enforcement Support
Services” (Appendix A) addresses title searches as Task 1.9. This
statement may p