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SUBJECT: Changes Relating to Accre jolations/Penalty
_ s .

Amounts Resulting from

FROM: John J. Neyl
Policy and Grants Divisio
Ooffice of Compliance Moni

TO: Addressees

As you may be awa

an III, Dire

re, congress passed the Asbestos Hazard

Abatement Reauthorization Act of 1990 (ASHARA) in November of

1990. ASHARA amended

section 207 of AHERA (15 U.S.C. 2647) to

add a new subsection (g), which among other things, establishes
penalties at $5,000 per day, per violation, for certain
violations involving the failure of a contractor and his/her
employees to obtain proper accreditation. (See section 15(a) (4)

of ASHARA, copy. enclos

ed.) Attached to this memorandum are three

replacenent pages to the AHERA Enforcement Response Policy (ERP)
delineating changes to the ERP based on the amendment. .

. please note, if Régions-have“casesithét have been.filed

recently. (since Novemb

er 28, 1991), or which are about to be

. filed, the penalty amount which should be assessed is $5,000 per
day, in accordance with the.charges to the ERP. '

To. summarize,. the

current -ERP is being chahged as follows. . ..

For the first and second violations on page .32 (unaccreditéed

inspector), change "Pe
to be assessed is now
inspected.

rson" to -"Contractor." ‘Also, the penaityﬁ:~ -
$5,000 per day, per school building

on page 35 of the ERP, change "Person designed or supervised

a response action ..."
response action and wa
section 206 of AHERA."
(i.e., the project des
calculated at $5,000 p

to “"Contractor designed or conducted a

s not accredited for that activity under
The penalty for each separate contractor

igner or the abatement company) will now be

er day, per school building.
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on page 35 of the ERP, change "The worker(s) conducting the
response action ..." to: "The contractor employed workers to
conduct the response action who were not accredited under AHERA
section 206." The penalty for this violation will now be
calculated at $5,000 per day, per school building. However, this
is now considered as only one violation, regardless of the number
of employees involved. In addition, there is now a ceiling
penalty of $5,000 per contractor, per day, per schéopl building.

Management planner violations are not affected by the ASHARA
changes and may still be assessed under TSCA Title I in
accordance with the current ERP as a level 1, one day violation.
However, the following additional language is being added to the
management planner violation description on page 37 to clarify
its applicability to reinspections. "Person who developed the
LEA's management plan ... Or who was employed by the LEA to
review the results of the reinspection, was not accredited ...."

We would appreciate knowing what actions have been filed
since November 28, 1991 which may be affected by these changes.
Please send this information t ike 1Y qr of the
Compliance Division (EN-342 by February 7. If you have case
specific inquiries, please direct them to vo egional
coordinator in the Case Support Branc of the Compliance
Division. If you have other questions concerning this
memorandum, please contact Sally Sasnett at FTS 260-7832.

Attachments

cc: Mike Stahl
Mike Wood s
Mary Jane Angelo, OGC
cindy Fournier, OE -
Sanda Howland, OCM/CD ' oo
‘Branch File . ~ ' Lt -
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ADDRESSEES

Mark Greenwood (TS-792)

Michael Walker (LE-134P)

James C. Nelson (LE-132P)

Michael M. Stahl (EN-342)
L 1]

Connie Musgrove
John J. Neylan ITI "
Mike Wood "
David Dull "
Phyllis Flaherty "
Maureen Lydon "
Jerry Stubbs "
Bob Zisa "
Linda Flick "

Jake Mackenzie

Western Regional Compliance Director

Linda M. Murphy, Acting Director
Air, Pest. & Toxics Mangt. Div.

- Barbara Metzger, Director

Environmental Services Division

Thomas J. Maslany, Director
Air, Toxics and Radiation
Management Division

Winston A. Smith, Director
Air, Pest. & Toxics Mangt. Div

William H. Sanders III, Director

_ Environmental sciences ‘Division

Stanley Meiburg, Acting Director

Air, Pesticides & Toxic Division. -

William AL Spratlin, Director

Air and Toxics pivision

,Irﬁin:BL'Qicksteih; Director " - -
Air and Toxics Division ‘

David P. Howekamp, Director
Air Management Division

Gary O'Neal, Director
Air and Toxics Division

Regional Asbestos Coordinators
Dave Kling (TS-799)
Richard Biondi (EN-341)

'LC:'AlViﬁ Ypfke,:Chieﬁ-;m
*Toxic'Substances_BrancH--'

-e

Marvin Rosenstein, Chief
Pesticides & Toxic substances

Ernest Regna, Chief
pesticides & Toxic Substances

James Green, Chief ,
Toxic & Pesticides Branc

" Jewell A. Harper, Chief

Air Enforcement Branch

Phyllis Reed, Chief
Pesticides & Toxic Substances

Robert Murphy, Chief ° :
pPesticides & Toxic Substances

Leo Alderman, Chief
Pesticides & Toxic Substances

Davis Bernstein, Chief
pesticides & Toxics Branch

Kenneth Feigner, Chief
Pesticides & Toxic Substances
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APPENDIX B* |

CIRCUMSTANCE LEVELS FOR OTHER PERSONS VIOLATIONS OF AHERA

e

VIOLATIONS IR ' ' LEVEL

Contractor conducted an- inspection or reinspection --=
of a school building for ACBM for the purpose of

an LEA's compliance with AHERA without ever being

accredited for this activity under AHERA section 206,

or that accreditation has expired for more than one

year (sec. 763.85(ax(3).and.763.85(b)(2).

contractor conducted an inspection or reinspection -
of a school building for ACBM for the purposes of

an LEA's compliance with AHERA and their accreditation

for this activity has. expired within the past year

of thevactivity (secn763.85(a)(3) and 763.85(b) (2) .

pPerson who conducted the inspection for ACBM failed 2
to visually inspect.all areas of the school building

to identify the locations of all.suspected ACBM, and/or

failed to touch all suspected ACBM to determine whether

it is friable, and/or failed to jdentify homogeneous areas

of friable suspected 'ACBM and .all homogeneous areas of ,
nonfriable suspected ACBM (763.85(a)(4)(i),(ii), and (iii).

Person who conducted ‘the -inspection for ACBM failed 2
to collect and/or submit for analysis bulk samples, in -
accordance with sec. 763.86 and/or 763.87, for each

homogeneous area for all suspected ACM that was not assumed

to be ACM (secs.763185(a)(4)(iv) and 763.86 and 763.87) .
(please note the exception specified in sec. 763.86(b) (4)).

* The order of the violations listed in Appendix B tracks the order of th
they appear in the AHERA statute.and regulations at 40 CFR 763 Subpart E.



VIOLATIONS L - LEVEL

Laboratory conducted PIM analysis of bulk samples 2
suspect ACBM for the purposes of an LEA'Ss . :
compliance with AHERA and was:-not accredited at

the time of the analysis to conduct PIM analysis

by the NIST laboratory accreditation program for

PLM once that program pbecame operational

(763.87(a)) -

Laboratory oo:a¢OﬁWsQHWﬁz analysis was properly . 3
accredited but failed -to conduct the analysis in
accordance with AHERA (sec.763.87)) .

Laboratory that conducted the bulk sample analysis NON
failed to provide ﬂSWNMBHOHBNﬁ»os.HmaawﬂmQ by

sec. 763.87(d) to the LEA designated person within

30 days of the analysis (sec.763.87(d) .

Laboratory that oosmcowmn.ﬁsm bulk sample analysis 6
failed to provide the information required by _
sec. 763.87(d) to the: LEA designated person within

60 days of ﬂwm.wsmpwmwnuAqmu.mqﬁmvv.

" contractor designed or:conducted a response action -—
and was not.accredited .for that activity under
section 206 of AHERA - (763.90(9) ) -

Contractor employed workers to conduct the response -
action who were not accredited under section 206 _

of AHERA. Aoonmwmmﬂmasobm violation regardless of

number of employees.)

At the conclusion of a response action, the person 3
designated by the LEA" did .not visually inspect

each functional space where the response action

was conducted to determine whether the action - was

properly completed Aqnw.moAWVvav. .

Revised 1/92

PER DAY/
ONE DAY

one day

one day

per day mOH.mwOU
day over 60 days

$5,000 per day,
per contractor.

$5,000 per day,
per contractor.

one day
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VIOLATTONS o | LEVEL

An abatement contractor completed the response 1
action without having cleared the response action

using the required wwﬂ.BOSMdbuwba. and/or the

average asbestos concentration in the air samples

exceeded the levels specified in sec 763.90(i).

pPerson who developed the LEA's management ‘plan, 1
which was submitted to the State Governor for

purposes of the LEA's compliance with AHERA, oOr who

was employed by the LEA to review. the results of the
reinspection, was not accredited under AHERA section

206 for management @Hmn.gm<mwobam5ﬂ (sec. 763.93e)) .

person who developed the LEA's management plan 2
did not provide the LEA with a management plan
which contained all the information required by

sec. 763.93(e) and elsewhere in the regulations.

The accredited management planner that signed 5
a statement that the ‘management plan was in

compliance with AHERA, as-allowed by .

sec. 763.93(f), was also involved with implementa-

tion of the Management. .plan (pledse note that

this statement is not ‘mandatory, .and no violation

exists if the statement is not in the management

plan (sec. 763.93£)).-" :

An accredited wdwmeﬁomy mﬁowwwmowp or project 1
engineer provided an LEA an inspection exclusion
statement other than in accordance with the.

conditions provided in sec. 763.99.

1/92
PER DAY/
ONE DAY
one day
one day
one day
one day
one day
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