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ie Environmental Protection Agency (“EPA”) published a final
ality Implementation Plans; State of Texas; Regional Haze and
Federal Implementation Plan,” 85 Fed. Reg. 49,170 (“Trading
ace” for EPA’s conclusion that the Trading Rule is a valid

;trofit technology” (“BART”) for Texas electric generating units

), id. at 49,189/2, the Trading Rule relies on an analytic

:monstrate that, despite significant increases in total allowable
rrgia, visibility improvement under the Cross-State Air Pollution
Rule”), including the Trading Rule, is still equal to or greater than
der source-s cific BART. On July 6, 202" the same day EPA
agency also« nied a petition for administrative reconsideration of
on, concludi , based on a previously undisclosed “Corrected
APR, togeth¢ with the projected emissions resulting from the
BART alterr ive. See U.S. EPA, Petition for Partial

‘ransport of . 1e Particulate Matter: Revision of Federal

1ents for Tex ;, 85 Fed. Reg. 40,286, EPA Docket EPA-HQ-

see also EP/ Jocket EPA-HQ-OAR-2016-0598-0034_content



(spreadsheet calculation tat
Although the Trading Rule
did not address or include t!
Because that analysis is of «

reconsideration of that Rule.

As discussed below
on July 6, 2020, makes cle:
Trading Rule, does not sati
a BART alternative. In fact
demonstrates that visibility
to or greater than visibility
Class I areas or the 60 east
That corrected analysis is “
7607(d)(7)(B). Indeed, it is
a lawful and valid BART a
Contrary to EPA’s assertio
achieve greater reasonable
capricious, and contrary to
Moreover, because EPA di
grounds for the objections
which ended on January 13
Fed. Reg. 61,850 (Nov. 14,
“convene a proceeding for
procedural rights as would
rule was proposed.” Id. § 7

IL. BACKGROUND

In 2011, EPA prom
the eastern U.S., including ’
nitrogen oxides (“NO,”) the
and fine-particle standards
under the Clean Air Act’s
Transport Rule allowed sou
different states, although it
or budgets for each state. Ia
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§ 7607(d)(7)(B) and, to the
Procedure Act (“APA”), 51
? The comment period for E
closed on Oct. 26, 2018.

’ Because judicial review of
days of the publication date
arose “within the time spec:

2020 Petition X+GA Adjust” posted July 6, 2020) (Exhibit B).
‘erences and  plicitly relies on that analytic demonstration, EPA
Corrected Sensitivity Analysis as part of the Trading Rule.

tral relevance to the Trading Rule, Petitioners now seek partial

TPA’s “corrected” analysis, which was presented for the first time

1at CSAPR, in conjunction with the program described in the

the two-pronged test under 40 C.F.R. § 51.308(e)(3) to qualify as
e spreadsheet underlying the agency’s corrected analysis
provement under CSAPR, including the Trading Rule, is not equal
yrovement under source-specific BART averaged over all 140
Class I areas covered by the Trading Rule (see Section II. below).
sentral relevance to the outcome of the” Trading Rule. 42 U.S.C. §
: “primary evidence” for EPA’s conclusion that the Trading Rule is
native under the Regional Haze Rule. 85 Fed. Reg. at 49,189/2.
that “corrected” analysis reveals that the Trading Rule does not
gress than source-specific BART, and is therefore is arbitrary,
Clean Air Act and Regional Haze Rule. Id. § 7607(d)(9)(A).

)sed the updated analysis for the first time on July 6, 2020, the

ed in this petition “arose after the period for public comment,”

)20 for EPA’s Supplemental Notice of Proposed Rulemaking (84
19)).2 Id. § 7607(d)(7)(B). Accordingly, the Administrator must
ansideration” of portions of the rule, and “provide the same

e been afforded had the information been available at the time the

'(d)(7)(B)

ated the Transport Rule (i.e., CSAPR), which required 28 states in
tas, to curb power plant emissions of sulfur dioxide (“SO,”) and
ross state lines and significantly contribute to violations of ozone
rther states. 76 Fed. Reg. 48,208 (Aug. 8, 2011). Promulgated

)d neighbor” provision, 42 U.S.C. § 7410(a)(2)(D)(1), the

s to trade emission allowances with other sources in the same or
istrained emission shifting somewhat by setting emission ceilings
t 48,348. For each state regulated by the Transport Rule, EPA

-to section 3°7(d)(7,..) of the Clean Air Act, 42 U.S.C.

tent it may be applicable, section 4(d) of the Administrative
.C. § 553(e).

’s earlier proposed rule, 83 Fed. Reg. 43,586 (Aug. 27, 2018),

e rule is available by the filing of a petition for review within sixty
hat is, by September 4, 2020—the grounds for the objections
d for judicial review.” Id.
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contemporaneously promu.
emission budget among its
48,28487.

To implement the C”
implementing regulation, t}
must submit implementatic
caused visibility impairme
§ 51.308(d)(1), (d)(3). A k¢
the requirement to install ¢
oldest sources. 42 U.S.C. ¢
Rule, states were required t
reasonable progress toward

In 2012, EPA publi
Rule), 77 Fed. Reg. 33,643
Rule trading program from
Haze Rule. EPA justified tl
to show that the Transport
alternative—namely, that v
implementation of the Trar
and (2) there is an overall i
differences between BART
§ 51.308(e)(3).* As part of
Analysis,” which purportec
BART” alternative despite

* The Regional Haze Rule i
satisfied in one of two way
not substantially different t
emission reductions; or (2)
quality modeling study for
visibility from the alternati
Because CSAPR re
CSAPR Better than-BART
that an alternative is ‘‘bette
demonstrate that two criter:
decline in any Class I area,
by comparing the average «
measure across all affected
at 78,954, 78,958 (Nov. 10.
5U.S. EPA, Memorandum,
Georgia Transport Rule Sta
0729-0323 (Exhibit C).

ited a federal
-state electric..y generating units (“EGUSs”). /d. at 48,271,

1plementation plan (“FIP”) allocating that State’s

1 Air Act’s separate visibility protection mandate and its

:gional Haze Rule, the states (or EPA where a state fails to act)
ans that ensure “reasonable progress” toward eliminating human-
~national parks and wilderness area by 2064. 40 C.F.R.

ement of both the Clean Air Act and the Regional Haze Rule is

- available retrofit technology” (“BART”) at many of the nation’s
91(b)(2)(A); 40 C.F.R. § 51.308(e). Under the Regional Haze
bmit implementation plans addressing BART and ensuring
national visibility goal by December 2007. 40 C.F.R. § 51.308(b).

a BART Exemption Rule (or “CSAPR Better-than-BART”
1€ 7, 2012), which exempted EGUs covered by EPA’s Transport
iting source-specific BART requirements under the Regional
012 BART Exemption Rule with computer modeling purporting
satisfied both criteria of the agency’s test for a valid BART
compared to EPA’s “presumptive” BART emission limits,
t Rule (1) does not cause visibility to decline in any Class I area,
yvement in visibility, determined by comparing the average

the alternative over all affected Class I areas. See also 40 C.F.R.
modeling analysis, EPA also conducted a qualitative “Sensitivity
lemonstrate that the Transport Rule remained a valid “better-than-
zases in the emission budgets for Texas and Georgia.’

udes a specific so-called ‘‘better-than-BART’’ test that may be

1) If the distribution of emissions under the alternative measure is
.under BART and the alternative measure results in greater

he distribution of emissions is significantly different and an air
best and worst 20 percent of days shows an improvement in
neasure relative to BART. 40 C.F.R. § 51.308(e)(3).

s in a substantially different distribution of emissions, EPA’s 2012
le relied on the second test. 77 Fed. Reg. 33,642. To demonstrate
1an-BART’’ based on such an air quality modeling, EPA must
referred to be'~w as “‘prongs’’) are met: ...st, visibility does not
1second, the is an overall improvement in visibility, determined
srences in vi-.vility conditions under BART and the alternative
1ss I areas. 4 Z.F.R. § 51.308(e)(3)(i)-(i1); see also 81 Fed. Reg.
116).

nsitivity Analysis Accounting for Increases in Texas and
Zmissions Budgets (May 29, 2012), EPA-HQ-OAR-2011-



In 2015, however,
oxide Transport Rule bud
Generation v. EPA, 795 F
determined it would have"
to the Transport Rule, and
the BART Exemption Rul

In November 2016
Fine Particulate Matter: R
which included two prima
Homer City 11, EPA propo
states’ EGUs to participate
dioxide. 81 Fed. Reg. 78,9

Second, despite the
oxide emission trading pro
based on its 2012 qualitatr
reasonable progress towart
78,962. EPA’s rationale fo
remaining Transport Rule :
oxide emission budgets de
treated as subject to source
as subject to Transport Rul
Texas EGUSs as subject to ]
requirements would have “
tons—approximately 177.,¢
quality in [the CSAPR + B
both the Nationwide BAR"
explained that, as a result ¢

it is a logical concl
+ BART elsewhere
scenarios than whe
reflected in the CS.
any new modeling «
emissions in Texas
best and worst visil
CSAPR + BART-¢!
test (compared to tt
modified CSAPR +

¢ Because 2014 air quality 1
downwind nonattainment f
that it lacked authority und
§ 7410(a)(2)D)(XI), to rec

protect downwind air quali

D.C. Circuit held that EPA’s sulfur dioxide and annual nitrogen
for several s*~tes, including Texas, were invalid. EME Homer City
118, 138 (D.c. Cir. 2015) (“Homer City II’). As a result, EPA
s-evaluate whether those states’ power plants would still be subject
ordingly, whether EGUSs in those states could continue to rely on
an alternative to source-specific BART for EGUs.

>A published a proposed rule captioned “Interstate Transport of
1on of Federal Implementation Plan Requirements for Texas,”
omponents. First, in response to the D.C. Circuit’s decision in

to withdraw the FIP provisions that required Texas and three other
the Transport Rule trading programs for annual emissions of sulfur
78,960 (Nov. 10, 2016).°

thdrawal of Texas from the annual sulfur dioxide and nitrogen

m and other changes in the Transport Rule, EPA proposed to find,
malysis, that the Transport Rule would continue to result in greater
tural visibility under the Regional Haze program. 81 Fed. Reg. at
1ding that Transport Rule remained “better than BART” for the

2s despite the withdrawal of Texas’s sulfur dioxide and nitrogen
ded on the assumption that eligible Texas EGUs would have to be
ecific BART for sulfur dioxide emissions instead of being treated
ilfur dioxide trading requirements. According to EPA, treating

T for sulfur dioxide instead of Transport Rule sulfur dioxide
uced projected SO, emissions by between 127,300

tons per year more than CSAPR—thereby improving projected air
T everywhere else] scenario relative to projected air quality in
enario and the base case scenario.” Id. at 78,963. EPA further

i0se source-specific BART reductions:

n that the modeled visibility improvement in the CSAPR
‘nario would have been even larger relative to the other
as modeled in the 2012 analytic demonstration as
R-Better-than-BART rule. There is therefore no need to do
10re complicated sensitivity analysis. The lower SO2

uld clearly have led to more visibility improvement on the
y days in the nearby Class I areas. Since the ‘‘original’’
vhere scenario passed both prongs of the better-than-BART
lationwide BART scenario and the base e scenario), a
\RT-elsewhere scenario without Texas in the CSAPR

leling showed that Texas no longer contributed significantly to
he 1997 annual PM,;NAAQS in any state, EPA proposed to find
1e “good nei~"bor” provision of the Clean Air Act, 42 U.S.C.

e emission r__uctions from Texas and other states’” EGUs to



region would withc
BART test. In fact,
provisions for Tex:
implementation w¢
again supporting t.
all states whose EC

Petitioners did not
and nitrogen oxide emissic
reliance on an outdated 20
specific BART in the 27 re

On January 4, 2017
Texas’s long-overdue BAF
2017). That proposal founc
invalidating Texas’s Trans
not continue to rely on the
conducting detailed, source
emission limits for eightee:
47 (Tables 33 and 34).

EPA concluded tha
could cost-effectively meet
id. at 939-46—significantly
that EPA had relied onin c
BART.”"® Similarly, for un

781 Fed. Reg. at 78,963-64
* See Comments by Earthju.
2016-0598].

question alst
the modeling
2GUs propos
d have passe
use of CSAF
; participate i

yose EPA’s 1
imits under t
analysis to Ju

1ave passed both prongs of the better-than-
nalysis had reflected the withdrawal of FIP

| in this action, the EPA expects that CSAPR
the better-than-BART test even more easily,
implementation as a BART alternative for
the CSAPR trading programs.’

iposed removal of Texas from annual sulfur dioxide
Transport Rule, but opposed EPA’s continued
ify continued exemption of EGUs from source-

ining Transg ..t Rule states.®

PA publishe:
obligations u
mong other t
t Rule emiss
insport Rule
yecific five-f:
sal-fired and

1 separate notice of proposed rulemaking to satisfy
ler the Clean Air Act. 82 Fed. Reg. 912 (Jan. 4,
ngs, that in light of the D.C. Circuit’s decision

n budgets in Homer City I1, the state’s EGUs could
satisfy the BART requirements.’ Instead, after

tor BART analyses, EPA proposed sulfur dioxide
rven gas-fired EGUs in Texas. 82 Fed. Reg. at 946-

1ised on the installation of new scrubbers, coal-fired EGUs in Texas
Ifur dioxide ~ission limits between 0.04 and 0.06 I1b/mmBTU, see

wer than the
>luding that t
with existing

itations omit!
‘e et al. (suby

* According to EPA, the Transport Rule rei

because Texas EGUs are st *

Transport Rule Update. 81

' Petitioners continue to ob
emission limits. As EPA’s
progress FIP make clear, it
dioxide em” “on limits bet
“presumptive” 0.15 lb/mml
in conjunction with the Nex
912 (Jan. 4, 2017) (source s
reasonable progress FIP). |
own source-specific analys:
and economically feasible,

of projected emissions und¢
limitations. As discussed be

ct to ozone-
. Reg. at 78.
. to EPA’s r¢

15 Ib/mmBTU “presumptive” sulfur dioxide limit
: New BART Exemption Rule was “Better than
crubbers, EPA projected that it would be cost

I; emphasis added).
tted Jan. 9, 2017) [EPA Docket No. EPA-HQ-OAR-

iins a valid substitute for nitrogen oxide BART
ason nitrogen oxide emission limits under the
y7-58.

ance on flawed and outdated “presumed” BART

irce-specific "xas BART proposal and its final reasonable

ommon for
n 0.04 ——1(
J limit that 1
ART Exemj
1fic BART |
s Trading |
d., show the
‘e 1s nothing
SAPR or th
7, however,

iI-fired EGUSs to cost-effectively meet sulfur

5 Ib/mmBTU  ignificantly lower than the

\ had relied on in concluding that the Trading Rule,
n Rule, are still “better than BART.” 82 Fed. Reg.
posal); 81 Fed. Reg. 296 (Jan. 5, 2016) (final

e does not conclude otherwise. Given that EPA’s
ignificantly lower emission rates are technically

the record to support EPA’s continued comparison
rading Rule against outdated, presumptive BART
n applying EPA’s obsolete and excessively high
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effective for the units to up
0.11-0.12 Ib/mmBTU. See

documentation of its analys
technology,” as required in
40 C.F.R. § 51.308(e)(1)(ii
harmful sulfur dioxide emi:
under the Transport Rule."
conclusions that these units
BART for each subject uni!

On September 29, 2
45,481. As proposed, EPA
Texas EGUs to participate -
dioxide and nitrogen oxide:
Transport Rule “better-thar
revise or revisit the Transp«
based on EPA’s assumptioi
would resulted in an even
original Transport Rule sce
dioxide BART instead of b
sulfur dioxide emissions wi
Transport Rule. As a result
would have “strengthened”
from the sensitivity analysi
visibility benefits resulting

In the final New B2
Texas’s removal from the 1
tons per year of sulfur diox
shift in emissions was that |
to emit at least 22,300 tons
possible through the use of
states: Alabama, Georgia, I
is no longer part of the Trai
those allowances from the «
those allowances to increas
emissions, EPA estimated t
removing Texas from the T
approximately 105,000 ton:

e their scrubl rs to meet sulfur dioxide emission limits between

EPA support | the proposed rule with technical and legal
>f each of th¢ ive factors used to determine “best available retrofit
 statute, 42 1 5.C. § 7491(g)(2), and applicable regulations,

). EPA proje..zd that its Texas BART proposal would reduce
ms by 194,00 tons per year, a “larger reduction than projected”
A has not re: ed the technical documentation supporting its
uld achieve t*9se emission limits and that such limits constitute

7, EPA issue he final New BART Exemption Rule. 82 Fed. Reg.
alized the wi  Irawal of the FIP provisions requiring affected
[ransport Ru trading programs for annual emissions of sulfur
Jso as propo d, EPA finalized its finding that the original 2012
ART” analys remained valid, and thus, there was no need to
Rule better tl..n BART rule. Id. at 45,491. That conclusion was

at the remov  of Texas from the Transport Rule for sulfur dioxide
er reduction  Texas sulfur dioxide emissions than modeled in the
10 because T .as EGUs would be subject to source-specific sulfur
g subject tot : Transport Rule. EPA projected that Texas EGUs’
d be at least 7,300 tons lower under BART than under the

A conclude: hat the removal of Texas from the Transport Rule

: 2012 analytic demonstration because the - material change
ould be even greater emission reductions and accompanying

m source-spe ~“fic sulfur dioxide BART for Texas sources.

" Exemption ™ule, EPA also admitted for the first time that

wisport Rule ¢ 11d result in a potential shift of 22,300 to 53,000
allowances 1 other states.”” EPA explained that the reason for this
he original T nsport Rule scenario, Texas EGUs were projected
sulfur dioxid in excess of the state budget. This would have been
»wances purcuased from EGUs in other sulfur dioxide Group 2
sas, Minnes~*1, Nebraska, and South Carolina. But because Texas
ort Rule trad g program, Texas EGUs would no longer purchase
:r states, an¢ e EGUES in those other states could potentially use
ieir own sulf  dioxide emissions. Accounting for that shift in
overall net p jected reduction in sulfur dioxide emissions by
sport Rule a  requiring source-specific BART would be

or year, inste  of 1 127,300 tons described in the original

presumptive BART emissic
Rule and CSAPR do not re:
" EPA, Technical Support |
Implementation Plan at 2 (1
(“BART FIP TSD”).

' 82 Fed. Reg. at 45,493/3.

imits, the ag cy’s own analysis demonstrates that the Trading

in greater r« :onable progress than BART.
sument for tt  Texas Regional Haze BART Federal
.2016) [EP. Docket No. EPA-R06-OAR-2016-0611-0004]



proposal. Despite the poten
EPA concluded that any as:
visibility improvement in C
BART."

Less than one mont
without providing for publi
source-specific emission lii
BART Exemption Rule wa
subject to individual BAR]
alternative plan discarded s
new intrastate emissions tr.
Exemption Rule, EPA’s 20
emission limits. Rather thai
105,000 tons lower than the
would have allowed Texas
under the Transport Rule b!
tons per year of sulfur diox
trading program,' the 2017
CSAPR resulted in at least
the proposed New BART ©
visibility in affected Class |
Rule relative to BART."

In response, on Noy
reconsideration of the New
impracticable to raise issue
make information or its rat
shown in the 2017 Petition.
assumption that Texas EGI
Rule for Texas—issued thr

B 1d. at 45,494/1.

' Promulgation of Air Qua
Interstate Visibility Transp
(2017 Texas BART Rule”
> 82 Fed. Reg. at 45,493/3.
' In the proposed New BA
presumptive BART emissic
a reduction of at least 127
BART trading scheme, hov
Texas from the Transport F
pollution from states like A
Exemption Rule, the total a
tons per year.

iissions from other Transport Rule states, however,
in visibility “would be more than offset by greater

increase in «
ated reducti
s I areas nea

ter, howevel

‘exas” as a result of source-specific sulfur dioxide

m October 17,2017, EPA reversed course and,

ymment, put..shed a Texas BART Rule" that declined to adopt
itions for B2 ™ T-eligible Texas EGUs. Although the final New
plicitly prec ated on the assumption that Texas EGUs would be
iussion limit: nstead of the Transport Rule budgets, EPA’s
ce-specific I (RT limits for Texas EGUs in favor of an entirely
1ig scheme. C~ntrary to its proposed and final New BART

BART tradu
ducing Texe
vould have t
Us to emit 7
ets for Texa
increase tha
xas BART t
1,600 tons m
nption Rule
:as, and a w

ber 28, 201"
\RT Exempt
“central rele
lle available
'A’s New B.
vould be sut
veeks after

Implemente
Federal Imp

Exemption
imits) that s
tons per ye:
er, that redu
“trading sch
ama and Ge
tional and u

scheme for Texas did not include source-specific
EGUs’ sulfur dioxide emissions to levels at least

'n under CSAPR, the new intrastate trading program
re sulfur dioxide than would have been allowed
Coupled with the approximately 22,300 to 53,000
esults from the removal of Texas from the interstate
ling scheme plus the removal of Texas from

e per year of sulfur dioxide than EPA estimated in
-thereby raising the likelihood of decreased

;e visibility performance overall of the Transport

Petitioners filed a petition for administrative

n Rule. That petition demonstrated it was

nce to the outcome of the rule because EPA did not
itil after the issuance of the rule. Specifically, as

T Exemption Rule was predicated on the

ct to source-specific BART. EPA’s separate BART
-final New BART Exemption Rule—rendered that

n Plans; State of Texas; Regional Haze and
nentation Plan, 82 Fed. Reg. 48,324 (Oct. 17, 2017)

le, EPA anticipated (based on outdated,
rce-specific BART for Texas EGUs would result in
81 Fed Reg. at 78,963. As a result of the Texas

on has vanished. Meanwhile, the exclusion of

1e will result in at least 22,300 excess tons of

zia. Relative to the proposed New BART

ccounted for emission increase is at least 149,600



assumption invalid. As a r¢
reconsideration proceeding

ilt, Petitioner irgued that EPA was required to convene a

On December 15, 217, Petitioner. iled a separate Petition for Reconsideration of the

2017 Texas BART Rule, a
comment requirements; (2
source-specific BART pro
BART Rule failed to satis!
progress than the installati
satisfied Texas’ section 11
arbitrary, and capricious; (
do s0; (6) the Rule include
scheme by the mere submi
retired electric generating
provision is arbitrary; and
determination of nationwic

In response to the k
affirm the 2017 Texas BA]
83 Fed. Reg. 43,587 (Aug.
demonstrating, among othe
Among other arguments, P
demonstrating that, in light

ting that (1)t : EPA adopted the Rule without following notice and
PA provided o rational basis for abandoning its January 2017

;al in favor o in entirely new trading scheme; (3) the 2017 Texas
he requireme... that a BART alternative achieve greater reasonable
and operatio. f BART; (4) EPA’s finding that the trading scheme
)(2)(D)(I)(IL isibility transport plan requirements was unlawful,
EPA cannot ! wfully adopt a trading scheme because it is too late to
rovisions tha vould unlawfully suspend the intrastate trading

on of a state  iplementation plan; (7) the Rule’s treatment of

ts is arbitrary nd capricious; (8) the supplemental allowance pool
EPA failed1 recognize that the Rule was based on a

cope and eff t.

tion for Recc sideration of December 15, 2017, EPA proposed to
Rule withou ‘hange, but offering a new opportunity for comment.
, 2018). Petit ners filed detailed comments on this rule

hings, that th orogram was not a lawful substitute for BART."
ioners subm 2d detailed legal comments and analyses

'EPA’s aban.  nment of source-specific BART for Texas EGUs,

the agency’s proposed reliance on the 201" New BART Exemption Rule to support its Texas

trading scheme was arbitra

On November 19,
proposing technical revisio
Petitioners again filed com
trading program.

On June 29, 2020, t
the 2017 petition for recon:
enclosing “The EPA’s Basi
Association’s Petition for F

that it was not practicable f_. Petitioners t

program during the public «
objections are not of “centr
in combination with the Te:
EPA’s conclusion that CS2
51.308(e)(3) remains valid.
regarding emission shifting

" Comments of Earthjusticx
'® Id. at 35-40.

and unlawful

9, EPA issue a Supplemental Notice of Proposed Rulemaking
to the 20177 xas BART trading program. 84 Fed. Reg. 61,850.
nts, demonst ting that EPA had not cured defects in the Texas SO,

same day EF signed its final Trading Rule for Texas, EPA denied
sration regar. 1g the New BART Exemption Rule by letters

or Denying t  Sierra Club and the National Parks Conservation
onsideration he 2020 Basis for Denial (at 7), EPA concedes

: objections regarding the Texas intrastate trading

nment perio« 1etheless, EPA concluded that Petitioners’
elevance” t¢ inal rule because even when CSAPR is analyzed
- trading pro; rather than source-specific ~ ART in Texas,
L continues t 't the two-pronged test of 40 CF.R. §
. at 7-8. EP/ found that Petitioners’ remaining objections
se of modelt formed for the 2012 analysis, and use of

al., EPA-R( \R-2016-0611-0127.



presumptive BART limits
reconsideration. Id. at 16-2

On July 6, 2020, EF
petition. 85 Fed. Reg. 40,2!
EPA-HQ-OAR-2016-0598
(BART) Sensitivity Calcul:
Denial. That “Corrected Se
November 2017 petition fo
increases in total allowable
Transport Rule is still equa
“best available retrofit tech
remains a valid BART alte;

The Trading Rule r¢
analytic demonstration to s
alternative under the Regio
the denial of the petition fo:
or include those documents
Trading Rule docket. Inste:
rulemaking.

As discussed below -

first time on July 6, 2020, i
§ 7607(d)(7)(B). Accordin
Trading Rule is a lawful ar
at 49,189/2. And contrary |
Rule does not achieve grea
7607(d)(9)A).

I1. EPA MUST REC(

Because EPA prese
time on July 6, 2020 and b
Trading Rule, Petitioners b
Air Act, 42 U.S.C. § 7607(
regarding visibility impact:
deadline for comments on"
~118, and after the close of
January 13, 2020."

A. Petitioners’ ob
Rule.

' To the extent it may be a
the Administrative Proced

2d to meet e1 er or both parts of the two-part test for mandatory

published a1 tice of its action denying the November 28, 2017
Also on July ., 2020, EPA added a new document to the docket at
34 entitled “Cross-State Air Pollution Rule Better than BART

ns” (Exhibit ™), related to Section IV.B.4. of the 2020 Basis for
rvity Analys ,” published for the first time in response to the
consideratio.., purports to demonstrate that, despite significant
ussions fror ‘exas and Georgia, visibility improvement under the
or greater tt 1 the improvements expected under source-specific
ogy,” and the. 2fore the Transport Rule emission trading program
ive under 4C —.F.R. § 51.308(e)(3).

ences and e»., licitly relies on the New BART Exemption Rule’s
ort its conclusion that the Texas trading scheme is a valid BART
Haze Rule, “~ C.F.R. § 51.308(¢), EPA also repeatedly refers to
consideratio >f the BART Exemption Rule, but failed to address
the underlyi _ “Corrected Sensitivity Analysis” as part of the

the agency asserts those issues are outside the scope of the

wever, EPA _ “corrected” analysis, which was presented for the

f central relr  ance to the outcome of the” Trading Rule. 42 U.S.C.
EPA, itistt “primary evidence” for EPA’s conclusion that the
lid BART a2 :rnative under the Regional Haze Rule. 85 Fed. Reg.
>A’s asserti s, that “corrected” analysis reveals that the Trading
easonable p gress than source-specific BART. 42 US.C. §

IDER THEF TRADING RULE AND THE 2020 DENIAL.
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Sincerely,

Joshua Smith

Staff Attorney

Sierra Club

2101 Webster St., Suite 1300
Qakland, CA 94612

(415) 977-5560
joshua.smith@sierraclub.org

Stephanie Kodish

Senior Director & Counsel, Clean Air
Program

National Parks Conservation Association
706 Walnut Street, Suite 200

Knoxville, TN 37902

(865) 329-2424, ext. 28
skodish@npca.org

Charles McPhedran

Earthjustice

1617 John F. Kennedy Blvd., Suite 1130
Philadelphia, PA 19103

(215) 206-0352
cmcphedran@earthjustice.org

between visibility improven

tunder BAR and CSAPR go to the heart of the agency’s finding

that CSAPR remains a valid ART alternat e.
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f Promulgation of Air Qu: y Implement on Plans; State of Texas; Regional Haze and
Interstate Visibility Transp: = Federal Imp nentation Plan via email and Federal Express, with:

Administrator Andrew Wheeler

Office of the Admir rator

U.S. Environmental otection Age :y

William Jefferson C  ton Building Mail Code 1101A
1200 Pennsylvania. e¢., NW

Washington, DC 20 )

Wheeler.andrew@e gov

Further, I certify that on October 12 2020, I served a courtesy copy of the foregoing, via
email, to:

David Fotouhi, Actt  General Counsel
Office of General C  nsel

U.S. Environmental otection Age :y
William Jefferson C'*~ton Building
1200 Pennsylvania. e., NW
Washington, DC 20 0
fotouhi.david@epa.gov

Lea Anderson

Office of General Counsel

U.S. Environmental -otection Age :y
William Jefferson C*"1ton Building
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Washington, DC 2070
Anderson.Lea@epa. v

Air & Radiation Docket
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October 13, 2020 /s/ Charles McPhedran
Charles McPhedran
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