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Introduction   

On September 15, 2020, the U.S. Environmental Protection Agency Region 10 (EPA) issued a National 
Pollutant Discharge Elimination System (NPDES) permit for discharges from the municipal separate 
storm sewer systems (MS4) owned and/or operated by the Idaho Transportation Department-District 2 
(ITD2) in Nez Perce County, Idaho. The Permit became effective on November 1, 2020 and expires on 
September 30, 2025. 

On May 24, 2021, as a result of Endangered Species Act (ESA) Section 7 consultation with the National 
Marine Fisheries Service (NMFS), EPA proposed to modify the Permit to require additional pollutant 
reduction activities.1 EPA explained its rationale in its Modification Fact Sheet that the proposed 
revisions address the reasonable and prudent measures identified by NMFS in its Biological Opinion 
dated May 5, 2021.  

EPA held a limited public comment period on the proposed modifications from May 24, 2021 to June 23, 
2021.  During the comment period, EPA met by telephone with ITD2’s representative on June 7, 2021, to 
answer clarifying questions regarding the draft Permit modification.  

This document provides EPA responses to comments received on the proposed modification, and refers 
to ITD2 as the “Permittee,” and the Permit document #IDS028258 as “the Permit.” EPA summarizes 
each comment, and/or includes the comment verbatim. Where indicated, EPA has made changes to 
the final Permit. The Administrative Record contains the comment letter and information considered 
by EPA during the permit modification.       

State Certification under Clean Water Act §401 

On June 21, 2021, the Idaho Department of Environmental Quality (IDEQ) provided EPA with a final 
Clean Water Act (CWA) Section 401 certification that reconfirms permit conditions that must be 
included in the Permit pursuant to CWA Section 401(d), 33 U.S.C. § 1341(d). These conditions were not 
subject to EPA’s proposed modification and are already reflected in the Permit.  A copy of the final 
certification is provided in Appendix A of this document. 

Edits to the Final Permit  

EPA has revised Permit Parts 4.1 and 4.2 in response to comments received; see Responses #3, #4 and 
#7.   

Response to Comments 

ITD2 submitted the following comments in a letter dated June 23, 2021.  

1. ITD2 appreciates the opportunity to comment and submits the following comments on the above 
referenced permit. Financial resources for ITD are very constrained. It is critical funds are used 
efficiently and with clear benefit to the resource. The EPA proposed draft NPDES MS4 Permit has 
schedule and fiscal impacts to our business operations. 
 

Response: Comment noted. No change has been made to the Permit as a result of this 
comment. 

 
1 EPA concurrently proposed to modify the City of Lewiston & Lewis-Clark State College MS4 Permit #IDS028061 as 

a result of the same NMFS Biological Opinion.    
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2. ITD2 requests the EPA remove Parts 4.1 and 4.2 in their entirety from the draft permit modification. 
The final permit #IDS028258 issued to ITD2, effective November, 1 2020, has existing requirements 
for MS4 operational activities that provide provisions for the reduction of the MS4 contribution of 
pollutants that may have an impact on BSA-listed salmonids in the Lower Granite Dam Pool and the 
Snake River. As evidenced by EPA's August 2020 Biological Evaluation and Essential Fish Habitat 
Assessment for Endangered Species Act Section 7 Consultation National Pollutant Discharge 
Elimination System (NPDES) Municipal Stormwater Permits Located in the Lewiston, Idaho Urbanized 
Area: City of Lewiston & Lewis-Clark State College (NPDES Permit No. IDS028061) Idaho 
Transportation Department District #2 (NPDES Permit No. IDS028258) [August 2020], EPA concluded 
[on page 183] that "Using the information presented in Sections 5.6 and 5.7, EPA concludes that its 
issuance of NPDES Permit #IDS028061 to the City of Lewiston and Lewis-Clark State College, and 
NPDES Permit #IDS028258 to Idaho Transportation District #2 is not likely to adversely affect 
Chinook salmon EFH and Coho salmon EFH in the Action Area."  

Response: EPA modified the Permit to include Parts 4.1. and 4.2 in order to fulfill its obligations 
under Section 7 of the Endangered Species Act. EPA’s Biological Evaluation analyzed potential 
consequences to ESA-listed species and designated critical habitat under the jurisdiction of both 
the U.S. Fish and Wildlife Service (USFWS) and NMFS, and determined that the issuance of the 
Permit and resulting discharges were not likely to adversely affect the listed-species in the area. 
USFWS concurred with this determination for the bull trout, but NMFS did not concur for the 
other listed salmonids and initiated formal consultation on (50 CFR 402.14) on the action. As a 
result of the formal consultation process, on May 5, 2021, NMFS issued a final (signed) Biological 
Opinion (Endangered Species Act Section 7(a)(2) Biological Opinion, and Magnuson-Stevens 
Fishery Conservation and Management Act Essential Fish Habitat Response for National 
Pollution Discharge Elimination System Municipal Stormwater Permits (IDS028061 and 
IDS028258), Lewiston, Idaho; NMFS No: WCRO-2020-02609.) NMFS’ Biological Opinion 
determined that additional permit requirements were necessary to minimize take of the ESA-
listed species under their jurisdiction and included nondiscretionary, reasonable and prudent 
measures (RPMs). See: 50 CFR §§ 402.09 and 402.02.    

No change has been made to the Permit as a result of this comment.   

3. ITD2 requests modification of Permit Part 4.1.1 Sediment Removal Actions. An outfall is defined in 
the Permit as a point source discharge to Waters of the United States. As outfalls are discharge 
points, they are not designed or intended to capture sediment. Requiring sediment removal from 
outfalls also seems contradictory to EPA's commitment and intentions to construct the proposed 
permit in a manner that preserves the "Maximum Extent Practicable" (MEP) standard under the 
Clean Water Act. MS4 system maintenance and sediment removal efforts by the Permittee are 
much more practicable and cost effective when concentrated on catch basins, inlets, and sumps 
intended to capture sediment from stormwater.  

ITD2 recommends the following edits to Permit Part 4.1.1:   

The Permittee must remove accumulated sediment in catch basins, inlets, outfalls, and other 
MS4 features and sumps intended to capture sediment from stormwater leading to the 
Lewiston Levee Ponds, Snake River, and Lower Granite Dam Pool. Lindsay Creek, and 
Tammany Creek.  

Complete implementation of sediment removal actions will be achieved when the Permittee 
has removed accumulated sediment at least once from 100% of their MS4 catch basins, 



Response to Comments – June 2021                                                            ITD2 MS4 Permit Modification, NPDES Permit #IDS028258  
Page 5 of 14 

inlets, outfalls, and other MS4 features and sumps intended to capture sediment from 
stormwater within the Permit Area…..  

Response: Comment noted. EPA recognizes that MS4 outfalls are not, by design, intended to 
capture sediment. EPA agrees to make the edits related to deleting “outfall” in this provision to 
accurately specify the ITD2 MS4 infrastructure where sediment accumulation will be removed as 
suggested. The commenter did not include edits to the final sentence of Part 4.1.1, but EPA also 
deletes reference to “outfalls and M4 features” for consistency; that sentence now reads:  

All material removed from catch basins, inlets, and sumps must be managed according 
to Part 7.13 of this Permit. 

Regarding commenter suggestion to delete Tammany Creek and Lindsay Creek as receiving 
waters, see Response #4.  

4. ITD2 does not own or operate outfalls within the Permit Area and Lewiston Urbanized Area that 
discharge to Tammany Creek or Lindsay Creek. ITD2 requests these be removed from the permit. 

Response: EPA agrees to delete references to Tammany Creek and Lindsay Creek in Part 4.1.  

5. Regarding Permit Part 4.1.2 Cleaning and Removal of Sediment:  As noted previously, ITD2 does not 
own or operate outfalls in the Permit Area and Lewiston Urbanized Area that discharge to Tammany 
Creek or Lindsay Creek. Section 4.1.2 requires cleaning of Basins 1, 2, 3, 4, 6, 19, draining to Lindsay 
Creek Pond and Drainage Tunnel, and Basins 5, 8, 9, 19, 11, 20, draining to Tammany Creek and 
Snake River. ITD2 requests these be removed from the permit, and suggests the following clarifying 
revisions to Part 4.1.2:  

4.1.2 Cleaning and removal of sediment from catch basins, inlets, outfalls, and other 
MS4 features intended to capture sediment from stormwater must be prioritized in the 
following order, by drainage basins identified in the City of Lewiston, Idaho, Stormwater 
Master Plan dated October 12, 2001 and available online at: 
https://www.cityoflewiston.org/DocumentCenterNiew/640/2001-Stormwater-Master-
Plan- PDF 

Basins 12, 13, 14, draining to the West Levee Pond 

Basin 7, draining to Lower Granite Dam Pool through the 380 Drainage Structure  

Basins 1, 2, 3, 4, 6, 19, draining to Lindsay Creek Pond and Drainage Tunnel 

Basins 5, 8, 9, 19, 11, 20, draining to Tammany Creek and Snake River 

Basins 15, 16, 17, 18, draining to the North Levee Pond 

Response: EPA agrees to revise the text and delete references to Tammany Creek and Lindsay 
Creek in Part 4.1.2. EPA also notes that City of Lewiston published its Updated Stormwater 
Master Plan in May 2021; because the updated plan does not entirely replace Lewiston, Idaho, 
Stormwater Master Plan dated October 12, 2001, EPA has added a relevant reference to the 
updated document.  

Part 4.1.2 now reads as follows:  

Cleaning and removal of sediment from catch basins, inlets, and sumps 
intended to capture sediment from stormwater must be prioritized in the 
following order, by drainage basins identified in the City of Lewiston, Idaho, 
Stormwater Master Plan dated October 12, 2001 and/or the 2021 Lewiston 
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Stormwater Master Plan Update available online at: 
https://www.cityoflewiston.org/380/Master-Plans  

Basins 12, 13, 14, draining to the West Levee Pond 

Basin 7, draining to Lower Granite Dam Pool through the 380 Drainage 
Structure 

Basins 15, 16, 17, 18, draining to the North Levee Pond 

.  

6. Regarding Permit Part 4.2 Riparian Zone Management: The permit text requires that “...No later 
than April 3, 2025, the Permittee must identify and prioritize riparian areas appropriate for Permittee 
acquisition and protection.” ITD2 requests this language and all instances of riparian zone 
identification, prioritization, acquisition, and protection by the Permittee be removed from the 
permit for the following reasons:  

- Any riparian areas that exist within ITD2's operational area within the Lewiston Urbanized 
Area are owned, operated, and regulated by the United States Army Corps of Engineers 
(USACE), and therefore are not feasible for acquisition by a State Department of 
Transportation. Identification, prioritization, and protection of riparian zones on USACE 
owned property are the responsibility of USACE.  

- Requiring an MS4 permittee to identify and acquire riparian areas for protection conflicts 
with the intent and purpose of the National Pollutant Discharge Elimination System (NPDES) 
permit program of Section 402 of the Clean Water Act, which permits discharges into 
Waters of the United States. NPDES permits and Section 402 of the CWA do not govern 
actions below the ordinary highwater mark (OHWM) of Waters of the United States. Actions 
occurring at or below the OHWM are governed by Section 404 and are outside the scope of 
Section 402. 

Response:  EPA declines to delete all references to riparian zone management as requested by 
the commenter. EPA notes that Section 4.2 is entitled Riparian Zone Management and Outfall 
Disconnection, and its purpose is to have the Permittee consider areas in its jurisdiction where 
existing runoff discharges can be eliminated through better site design and/or retrofits that use 
vegetated areas, riparian buffers or other green infrastructure techniques that reduce or 
eliminate existing discharges. EPA disagrees with the commenter’s statement that the provision, 
as written, conflicts with the fundamental purpose of the NPDES program because eliminating 
pollutant discharges to surface water is the program purpose.  This provision does not conflict 
with CWA Section 404 because the Permit does not direct the Permittee to take any action 
below the ordinary high water mark (OHWM). If, as ITD2 states, there are no available areas 
“appropriate for Permittee acquisition and protection,” ITD2 may document that fact in its 
Permit Renewal Application required by Part 8.2.  No change has been made to the Permit as a 
result of this comment. 

7. Regarding Permit Part 4.2 Outfall Disconnection: The proposed text requires ITD2 to undertake and 
complete at least one project designed to reduce the flow of untreated urban stormwater 
discharging through the MS4 system through the use of vegetated swales, stormwater treatment 
wetlands and/or other appropriate green infrastructure techniques, prior to expiration of the 
permit. 
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ITD2 is currently in the planning phase of reconstruction of the Memorial Bridge, over the 
Clearwater River. As part of this project, ITD plans to disconnect direct discharges from the bridge 
scuppers and route stormwater flow off the bridge to be treated and infiltrated next to the 
roadway. ITD2 requests flexibility in the construction timeline of this project, as the scupper removal 
is only a portion of the overall bridge project reconstruction project, and such a project will take 
time to complete design and begin construction, which may be after expiration of the permit. 

ITD2 requests the following edits to Permit Part 4.2: 

Prior to the expiration date of this Permit, the Permittee must undertake and complete 
at least create a plan for one project designed to reduce the flow of untreated urban 
stormwater discharging through the MS4 system through the use of vegetated swales, 
infiltration swales, ponds, stormwater treatment wetlands and/or other appropriate 
green infrastructure techniques ... Documentation of the completed  A status report of 
the plan of the outfall disconnection project must be included in the 5th Year Annual 
Report. See Part 6.4.2. 

Response: As noted in Response #6, Section 4.2 is entitled Riparian Zone Management and 
Outfall Disconnection. EPA agrees that the type of project described by the commenter is a 
positive example of a project meant to permanently eliminate existing runoff discharges to 
receiving waters. EPA agrees to make edits as suggested by the commenter, but, in 
acknowledgement of the ITD budget and planning process, EPA has revised the final sentence to 
emphasize actual project implementation. The final sentence now reads as follows:  

A status report of the plan to complete the outfall disconnection project must be 
included in the 5th Year Annual Report. See Part 6.4.2.   
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Appendix A: Idaho Department of Environmental Quality’s Final Certification 

under Clean Water Act §401 
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