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INTRODUCTION

1
2

1.

This is a “deadline suit” seeking to compel the U.S. Environmental Protection

3

Agency (“EPA”), through Defendant EPA Administrator Michael Regan, to fulfill delayed

4

nondiscretionary duties to correct unlawful loopholes in Clean Air Act state implementation plans

5

(“SIPs”). The loopholes at issue cover periods of “startup, shutdown, and malfunction” (“SSM”)

6

at industrial facilities. The Administrator’s failure to perform these nondiscretionary duties

7

particularly impacts vulnerable environmental justice communities, which often face increased,

8

dangerous exposure to air pollution during SSM events.

9

2.

Industrial facilities can release unusually high quantities of air pollution over short

10

periods of time during SSM events, and the pollution emitted during these events often exceeds a

11

facility’s allowable pollution limits under the Clean Air Act—or at least those limits applicable

12

during “normal” operations. Many SIPs, however, contain unlawful loopholes that either exempt

13

facilities from complying with pollution limits during SSM events, or allow facilities to invoke

14

affirmative defenses to civil, monetary penalties for any such violations. As a result, operators

15

have had little to no incentive to reduce air pollution during SSM events.

16

3.

The pollution resulting from SSM events can jeopardize public health and quality

17

of life in nearby communities, which are often predominantly low-income, communities of color,

18

or both. Even short periods of exposure to pollutants such as sulfur dioxide and particulate matter

19

(or soot) can have significant health impacts including impaired lung function and aggravation of

20

asthma.

21

4.

In 2015, EPA finalized a rule—the “SSM SIP Call”—that required 45 different

22

states and air districts to submit, by November 22, 2016, SIP revisions correcting SSM loopholes,

23

which for decades have unlawfully allowed huge amounts of harmful air pollution to be emitted
into neighboring communities without consequence. SSM SIP Call, 80 Fed. Reg. 33,840, 33,847
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1

(June 12, 2015). Specifically, in the SSM SIP Call, EPA correctly concluded that these

2

loopholes—including automatic and discretionary exemptions from applicable emission limits,

3

enforcement discretion provisions that may bar enforcement by EPA or citizens for excess

4

emissions, and affirmative defense provisions that can bar civil penalties for violations of limits

5

during SSM events—flatly violated the Clean Air Act and EPA’s then-existing SSM policy. Id. at

6

33,845. EPA determined that issuing the SSM SIP Call to 45 states and air districts would “assure

7

that these SIPs comply with the fundamental requirements of the [Clean Air Act] with respect to

8

the treatment of excess emissions during periods of SSM.” Id.

9

5.

Under the Clean Air Act’s SIP Call provision, whenever EPA “finds that the

10

applicable implementation plan … is substantially inadequate to … comply with any

11

requirement” of the Act, the “Administrator shall notify the State of the inadequacies, and may

12

establish reasonable deadlines (not to exceed 18 months after the date of such notice) for the

13

submission of … plan revisions” to correct such inadequacies. 42 U.S.C. § 7410(k)(5). In keeping

14

with this requirement, the June 2015 SSM SIP Call required states to submit to EPA corrective

15

SIP revisions removing unlawful SSM affirmative defense and exemption provisions by

16

November 22, 2016. SSM SIP Call, 80 Fed. Reg. at 33,840.

17

6.

Within six months of the deadline to submit a revision, EPA must determine

18

whether each state has submitted an administratively complete plan revision. 42 U.S.C. §

19

7410(k)(1)(B). Here EPA’s deadline to make such determinations was May 22, 2017 but many

20

states and air districts have still not submitted a SIP revision in response to the 2015 SSM SIP

21

Call. Where, as here, states fail to submit a SIP revision within six months after the revision is

22

due, there is no SIP revision submittal that may be deemed administratively complete, and EPA

23

must therefore find that the states “failed to submit” a complete plan revision in response to the
SIP Call. Id. § 7410(c)(1)(A)-(B); see also SSM SIP Call, 80 Fed. Reg. at 33,930. EPA is in
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1

violation of this mandatory duty to find that the following states and air districts have failed to

2

submit a plan revision in response to the SSM SIP Call: Alabama, Arkansas, California - San

3

Joaquin Valley Air Pollution Control District, District of Columbia, Illinois, North Carolina –

4

Forsyth County, Ohio, Rhode Island, South Dakota, Tennessee – Shelby County (Memphis),

5

Washington – Energy Facility Site Evaluation Council, and Washington – Southwest Clean Air

6

Agency.

7

7.

Before any SIP can be revised, EPA must approve that revision. 42 U.S.C. §

8

7410(k)(3) (“The plan revision shall not be treated as meeting the requirements of this chapter

9

until the [EPA] Administrator approves the entire plan revision as complying with the applicable

10

requirements of this chapter.”). EPA has a mandatory duty to take final action on SIP revision

11

submittals within 12 months of those submittals becoming administratively complete. 42 U.S.C. §

12

7410(k)(2)-(4). EPA is in violation of this mandatory duty for the following 29 states and air

13

districts: Alaska, Arizona, Arizona – Maricopa County, California – Eastern Kern Air Pollution

14

Control District, California – Imperial County Air Pollution Control District, Colorado, Delaware,

15

Florida, Georgia, Indiana, Kansas, Kentucky, Louisiana, Maine, Michigan, Minnesota, Missouri,

16

Mississippi, Montana, New Jersey, New Mexico, New Mexico – Albuquerque-Bernalillo County,

17

North Dakota, Oklahoma, South Carolina, Tennessee, Virginia, Washington, and West Virginia.

18

8.

Plaintiffs continue to be injured by the increased air pollution from SSM events—

19

pollution that is made worse by EPA’s failure to perform its mandatory duties to implement the

20

SSM SIP call, which, if performed, would lead to the removal of SSM loopholes from state plans.

21

9.

Accordingly, Plaintiffs THE SIERRA CLUB, NATURAL RESOURCES

22

DEFENSE COUNCIL, and ENVIRONMENTAL INTEGRITY PROJECT bring this action

23

against Defendant, MICHAEL REGAN, in his official capacity as EPA Administrator, to compel
him to perform his mandatory duties with respect to the SSM SIP Call.
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JURISDICTION

1
2

10.

This case arises under the Clean Air Act’s citizen suit provision. 42 U.S.C. §

3

7604(a)(2). Therefore, the Court has jurisdiction over this action pursuant to 28 U.S.C. § 1331

4

(federal question jurisdiction) and 42 U.S.C. § 7604(a)(2) (citizen suits for failure to perform

5

a non-discretionary duty required by the Clean Air Act).

6

11.

An actual controversy exists between the parties. This case does not concern

7

federal taxes, is not a proceeding under 11 U.S.C. §§ 505 or 1146, and does not involve the

8

Tariff Act of 1930. Thus, this Court has authority to order the declaratory relief requested under

9

28 U.S.C. § 2201. If the Court orders declaratory relief, 42 U.S.C. § 7604 (Clean Air Act citizen

10

suit), and 28 U.S.C. §§ 1361 (action to compel an office of the United States), 2201 (declaratory

11

relief), 2202 (declaratory judgment) authorize this Court to issue injunctive relief.
NOTICE

12
13

12.

In accordance with 42 U.S.C. § 7604(b)(2), and 40 C.F.R. Part 54, on May 10,

14

2021, Plaintiffs mailed to Defendant by certified mail, return receipt requested, written notice

15

of intent to sue regarding the violations alleged in this Complaint. See Ex. A. EPA received the

16

notice letter by no later than May 14, 2021. Id. More than the 60 days required under 40 U.S.C.

17

§ 7604(b)(2) have passed since EPA received this “notice of intent to sue” letter. EPA has not

18

remedied the violations alleged in this Complaint.

19

13.

The only response Plaintiffs have received from Defendant is a clarification that

20

one state (New Jersey) had in fact submitted a SIP revision in response to the SSM SIP Call,

21

contrary to the information Plaintiffs had compiled through Freedom of Information Act

22

requests to EPA and conveyed in the notice letter. Defendant confirmed that it has not issued

23

any decisions approving (in part or in full), conditionally approving, or disapproving the New
Jersey SIP revision.
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1

14.

In an abundance of caution, on August 2, 2021, Plaintiffs mailed to Defendant

2

by certified mail, return receipt requested, a clarifying notice providing updated tables that

3

moved New Jersey from the table of states without a SIP revision submitted (Table 1) to the

4

table of state SIP revisions that EPA has failed to act upon (Table 2). See Ex. B. This

5

clarification letter did not materially change the notice provided to Defendant by the May 10,

6

2021, letter because the original letter “apprised EPA of its putative obligations under the Act

7

and accorded it ample opportunity to take whatever steps it saw as appropriate” before

8

litigation commenced. Ctr. for Biological Diversity v. E.P.A., 794 F. Supp. 2d 151, 156 (D.C.

9

Cir. 2011); see also San Francisco BayKeeper, Inc. v. Tosco Corp., 309 F.3d 1153, 1155 (9th

10

Cir. 2002) (finding notice sufficient under the Clean Water Act’s similar notice provision

11

where it “provide[d] enough information that the defendant [could] identify and correct the

12

problem”).

13

15.

Despite notice sufficient to inform Defendant of its failure to act to address the

14

unsubmitted and pending SIP revisions, Defendant has neither approved or disapproved of the

15

New Jersey SIP revision, taken any action to address the failure of the other 12 states and air

16

districts to submit SIP revisions, or taken steps to approve or disapprove any of the other 29

17

currently-pending, administratively “complete” SIP revisions. Therefore, a present and actual

18

controversy exists.
VENUE AND INTRADISTRICT ASSIGNMENT

19
20

16.

Defendant EPA resides in this judicial district. This civil action is brought against

21

an officer of the United States acting in his official capacity, and a substantial part of the events

22

or omissions giving rise to the claims in this case occurred in the Northern District of California.

23

Some of the claims in this Complaint concern EPA’s failure to perform mandatory duties with
regard to Arizona and several California air districts. EPA Region 9, which is responsible for
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1

Arizona and California, is headquartered in San Francisco. Thus, several of the events and

2

omissions at issue in this action occurred at EPA’s Region 9 headquarters in San Francisco. In

3

addition, Plaintiff Sierra Club is headquartered in Oakland. Accordingly, venue is proper in this

4

Court pursuant to 28 U.S.C. § 1391(e).
17.

5
6

For the same reason, intradistrict assignment is proper in the Oakland Division.

See N.D. Cal. L.R. 3-2.
PARTIES

7
18.

8

Plaintiff SIERRA CLUB is the oldest and largest grassroots environmental

9

organization in the United States, with 759,318 members nationally. Sierra Club’s mission is to

10

explore, enjoy, and protect the wild places of the Earth; to practice and promote the responsible

11

use of the Earth's resources and ecosystems; to educate and enlist humanity to protect and restore

12

the quality of the natural and human environment; and to use all lawful means to carry out these

13

objectives. Sierra Club performs this mission through advocacy, litigation, and educational

14

outreach to its members and state chapters. Sierra Club and its members are greatly concerned

15

about the effects of air pollution on human health and the environment and have a long history of

16

advocacy to eliminate SSM loopholes.
19.

17

Plaintiff ENVIRONMENTAL INTEGRITY PROJECT (“EIP”) is a national

18

nonprofit organization existing and organized under the laws of the District of Columbia. EIP is

19

dedicated to advocating for more effective enforcement of environmental laws. EIP has three

20

goals: (1) to provide objective analyses of how the failure to enforce or implement

21

environmental laws increases pollution and affects public health; (2) to hold federal and state

22

agencies, as well as individual corporations, accountable for failing to enforce or comply with

23

environmental laws; and (3) to help local communities obtain the protection of environmental
laws.
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1

20.

Plaintiff NATURAL RESOURCES DEFENSE COUNCIL (“NRDC”) is a

2

national nonprofit environmental and public health organization incorporated under the laws of

3

the State of New York, and with hundreds of thousands of members nationwide. NRDC’s

4

mission is to safeguard the Earth: its people, its plants and animals, and the natural systems on

5

which all life depends.

6

21.

Defendant MICHAEL REGAN is the Administrator of the EPA. In that role

7

Administrator Regan has been charged by Congress with the duty to administer the Clean Air

8

Act, and to take required regulatory actions according to the deadlines established by the Act,

9

including the mandatory duties at issue in this case.
LEGAL AND FACTUAL BACKGROUND

10
11

22.

Congress enacted the Clean Air Act to “speed up, expand, and intensify the war

12

against air pollution in the United States with a view to assuring that the air we breathe

13

throughout the Nation is wholesome once again.” H.R. Rep. No. 1146, 91st Cong., 2d Sess.

14

1,1, 1970 U.S. Code Cong. & Admin. News 5356, 5356; see also 42 U.S.C. § 7401(b)(1)

15

(establishing that a purpose of the Act is “to protect and enhance the quality of the Nation’s air

16

resources so as to promote the public health and welfare and the productive capacity of its

17

population”); id. § 7401(c) (stating that a “primary goal” of the Act is “pollution prevention”);

18

id. § 7401(a)(2) (“[T]he growth in the amount and complexity of air pollution brought about

19

by urbanization, industrial development, and the increasing use of motor vehicles, has resulted

20

in mounting dangers to the public health and welfare.”).

21

23.

The Act is based on a cooperative-federalism model wherein states are

22

empowered to create SIPs to meet and maintain national ambient air quality standards set by

23

EPA, but EPA retains ultimate authority to ensure those SIPs comply with the Act. 42 U.S.C.
§ 7410(a)(2)(A). When a state fails to submit a SIP to the agency, or when EPA disapproves a
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1

SIP, see id. §§ 7410(k), (l), EPA must promulgate its own plan. Id. § 7410(c)(1). The Act also

2

requires EPA to issue a “SIP call” directing a state to revise its SIP whenever EPA finds the

3

SIP is “substantially inadequate” to “comply with any requirement of” the Act. Id. §

4

7410(k)(5). The Act further provides: “The Administrator shall notify the State of the

5

inadequacies and may establish reasonable deadlines (not to exceed 18 months after the date

6

of such notice) for the submission of such plan revisions.” Id.

7

24.

On June 12, 2015, in response to a petition for rulemaking by Sierra Club, EPA

8

took final action finding that “certain SIP provisions in 36 states (applicable in 45 statewide

9

and local jurisdictions) are substantially inadequate to meet [Clean Air Act] requirements,”

10

and EPA therefore issued the “SSM SIP Call,” requiring 45 states and air districts to submit to

11

EPA state plan revisions removing those unlawful provisions within 18 months, by November

12

22, 2016. SSM SIP Call, 80 Fed. Reg. at 33,840. EPA also committed to “to review and act

13

upon the SIP submissions as promptly as resources will allow, in order to correct these

14

deficiencies in as timely a manner as possible.” Id. at 33,931.

15

25.

Under the Clean Air Act, within six months of the deadline to submit a SIP or

16

SIP revision, EPA must determine whether any state plan or revision is administratively

17

complete. 42 U.S.C. § 7410(k)(1)(B).

18

26.

If a state fails to submit any required SIP or SIP revision by the deadline, there

19

is no submittal that may be deemed administratively complete, and EPA must make a

20

determination stating that the state failed to submit the required SIP. 42 U.S.C. §

21

7410(k)(1)(B); SSM SIP Call, 80 Fed. Reg. at 33,930.

22
23

27.

If a state files a SIP submittal by the deadline, and EPA fails to make a finding

that the submittal is incomplete within six months after receipt of a SIP submission, the
submission is “deemed by operation of law” to meet the minimum statutory criteria for
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1

completeness. 42 U.S.C. § 7410(k)(1)(B). EPA has a mandatory duty to—within 12 months of

2

when a SIP submittal is deemed administratively complete—take final action on the submittal

3

by approving it, disapproving it, conditionally approving it, or approving it in part and

4

disapproving it in part. 42 U.S.C. § 7410(k)(2)-(4). In other words, unless EPA determines the

5

submittal is administratively incomplete within the first six months, EPA must issue a

6

decision approving (in part or in full), conditionally approving, or disapproving (in part or in

7

full) a proposed SIP revision within 18 months of its submittal. Here, EPA did not determine

8

that any state’s submittal in response to the SSM SIP Call was administratively incomplete

9

within six months of submission.

10

28.

If EPA disapproves a SIP submittal or makes a finding that a state has failed to

11

submit a complete SIP revision by the deadline for submittal, EPA has a mandatory duty to

12

promulgate a Federal Implementation Plan or approve a corrected state plan within two years

13

that will protect communities from air pollution during SSM events, as required under the Act.

14

42 U.S.C. § 7410(c). For states and air districts that have submitted proposed SIP revisions,

15

EPA will be required to determine whether the submitted revisions have removed unlawful

16

SSM affirmative defense and exemption provisions and otherwise comply with the Clean Air

17

Act. EPA’s approval would ensure the SIP revisions become effective, and EPA’s disapproval

18

would trigger EPA’s mandatory obligation to prepare Federal Implementation Plans that

19

remove these unlawful provisions.
PLAINTIFFS’ INJURIES

20
21

29.

EPA’s failure to timely perform the mandatory duties described in this Complaint

22

adversely impacts Plaintiffs and their members. In particular, members of Plaintiffs Sierra Club

23

and NRDC live, work, spend time outdoors, and breathe air near facilities that emit harmful air
pollution during SSM events that are subject to state loopholes. EPA’s inaction prolongs poor air
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1

quality conditions that adversely affect or threaten Plaintiffs’ members’ health. EPA’s inaction

2

delays actions mandated by the Act that would protect Plaintiffs’ members from these harmful

3

air quality conditions. Members routinely face dangerous and disruptive upset events at nearby

4

plants, including “flaring” from petroleum refineries and petrochemical facilities, and large

5

plumes of black smoke with noxious odors. Members inhale the resulting harmful air pollution

6

and experience physical effects, such as headaches, dizziness, nausea, and burning sensations in

7

the nose and throat. Because Plaintiffs’ members are deeply concerned about the health impacts

8

of persistent exposure to harmful SSM air pollution, they refrain from or curtail activities that

9

they previously enjoyed, diminishing their quality of life.

10

30.

The SSM loopholes that EPA has failed to act upon make it more difficult for

11

Plaintiffs themselves to carry out their missions of protecting the health and wellbeing of

12

Plaintiffs’ members and the larger public from air pollution. As a result of EPA’s failure to

13

timely fulfill the mandatory legal obligations described here, 41 states and air districts have

14

unlawful SIPs that allow SSM exceedances. Consequently, Plaintiffs’ members and the public

15

continue to be exposed to elevated levels of pollution, harming their health, forcing them to

16

reduce their time outside, and impairing their use and enjoyment of their homes, communities,

17

and nearby recreation opportunities.

18

31.

EPA’s failure to take appropriate action has also deprived Plaintiffs and their

19

members of procedural rights and protections to which they would otherwise be entitled,

20

including, but not limited to: the right to participate in federal rulemakings regarding revisions to

21

SIPs subject to the SSM SIP Call; the right to judicially challenge any final SIP revision that is

22

contrary to the requirements of the Clean Air Act; and the right to enforce requirements of the

23

Act for timely preparation and implementation of plans in response to EPA’s SSM SIP Call
Rule. See generally 42 U.S.C. § 7607 (providing for notice, public comment, and the right to
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1
2

judicial review of implementation plans).
32.

EPA’s failure to perform its mandatory duty to correct the SSM loopholes also

3

makes it exceedingly difficult for Plaintiffs to protect the public and Plaintiffs’ members from air

4

pollution through “citizen suit” enforcement actions under Clean Air Act § 304, 42 U.S.C. §

5

7604. While the SSM loopholes remain in state plans, Plaintiffs cannot fully enforce the Clean

6

Air Act to curb pollution and protect public health in some cases, and enforcement is

7

prohibitively expensive and risky in other cases because of the loopholes. Timely

8

implementation of the SSM SIP Call is critical because pollution from SSM events will continue

9

to harm Plaintiffs and their members until EPA approves amended SIPs—or issues “Federal

10

Implementation Plans” for those states that fail to submit corrective SIP revisions. The above

11

injuries will continue until the Court grants the relief requested herein and EPA takes the

12

necessary action to fix the unlawful SSM loopholes. The requested relief will redress Plaintiffs’

13

injuries by ensuring EPA complies with its mandatory obligations under the Act by a date certain

14

in the near future.

15

33.

Under all of the possible outcomes of EPA’s actions on the overdue SIPs

16

described above (preparing a Federal Implementation Plan, approving SIPs that remove the SSM

17

provisions, and/or disapproving SIPs to trigger the next deadline), EPA would be required to

18

expeditiously issue or approve a plan revision that will help reduce harmful SSM pollution and

19

allow Plaintiffs to enforce Clean Air Act requirements, thereby benefiting public health and

20

improving Plaintiffs’ members’ quality of life and Plaintiffs’ ability to participate in the required

21

procedure.

22
23
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1

CLAIMS FOR RELIEF

2

CLAIM ONE

3

(Failure to issue findings of failure to submit in response to SSM SIP

4

Call for Alabama, Arkansas, California – San Joaquin Valley Air

5

Pollution Control District, District of Columbia, Illinois, North

6

Carolina – Forsyth County, Ohio, Rhode Island, South Dakota,

7

Tennessee – Shelby County, Washington – Energy Facility Site

8

Evaluation Council, Washington – Southwest Clean Air Agency)

9

34.

Plaintiffs incorporate by reference paragraphs 1 through 33.

10

35.

The 2015 SSM SIP Call required states to submit their state plan revisions to EPA

11
12

within 18 months, by November 22, 2016. SSM SIP Call, 80 Fed. Reg. at 33,840.
36.

The following 12 states and air districts have not submitted SIP revisions in

13

response to the SSM SIP Call: Alabama, Arkansas, California - San Joaquin Valley Air Pollution

14

Control District, District of Columbia, Illinois, North Carolina – Forsyth County, Ohio, Rhode

15

Island, South Dakota, Tennessee – Shelby County (Memphis), Washington – Energy Facility Site

16

Evaluation Council, and Washington - Southwest Clean Air Agency.

17

37.

More than six months have passed since these SIP revisions were due to be

18

submitted.

19

38.

EPA has not issued findings of failure to submit for these states and air districts.

20

39.

Therefore, EPA is in violation of its mandatory duty to issue findings of failure to

21

submit pursuant to 42 U.S.C. § 7410(k)(1)(B) for the following 12 states and air districts:

22

Alabama, Arkansas, California - San Joaquin Valley Air Pollution Control District, District of

23

Columbia, Illinois, North Carolina – Forsyth County, Ohio, Rhode Island, South Dakota,
Tennessee – Shelby County (Memphis), Washington – Energy Facility Site Evaluation Council,
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Texas*
Virginia
Washington
West Virginia

1
2
3

November 18, 2016
August 1, 2016
October 25, 2019
June 29, 2016

*States that submitted multiple proposals
4
5
6

42.

table above have submitted SIP revisions in response to the SSM SIP Call.

7
8

It has been more than 18 months since the states and air districts listed in the above

43.

EPA has not taken final action, pursuant to 42 U.S.C. § 7410(k)(2)-(4), on the state

and air district plan revisions listed in the above table.

9

44.

Accordingly, EPA is violation of its mandatory duty under 42 U.S.C. § 7410(2)-(4)

10

to take final action on the SIP submittals listed in the above table within 12 months of the

11

submittals being administratively complete.

12

REQUEST FOR RELIEF

13
14

WHEREFORE, Plaintiffs respectfully request that the Court:
A.

15
16

failure to perform each mandatory duty listed above;
B.

17
18

Declare that the Administrator is in violation of the Clean Air Act with regard to his

Issue an injunction requiring the Administrator to perform his mandatory duties listed
above by certain dates;

C.

19

Retain jurisdiction of this matter for purposes of enforcing and effectuating the Court’s
order;

20

D.

Grant Plaintiffs their reasonable costs of litigation, including attorneys’ fees; and,

21

E.

Grant such further relief as the Court deems just and proper.

22
23

Dated:

September 8, 2021

Respectfully submitted,
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1
2
3
4

/s/ Louisa Eberle
Louisa Eberle
Sierra Club
1536 Wynkoop St., Suite 200
Denver, CO 80202
(415) 977-5753
louisa.eberle@sierraclub.org

5

8

Andrea Issod
Sierra Club
2101 Webster St., Suite 1300
Oakland, CA 94612
(415) 977-5544
andrea.issod@sierraclub.org

9

Counsel for Sierra Club

6
7

13

/s/ Patton Dycus
Patton Dycus (pro hac vice application to be filed)
Environmental Integrity Project
315 W. Ponce de Leon Ave., Suite 842
Decatur, GA 30030
(404) 446-6661
pdycus@environmentalintegrity.org

14

Counsel for Environmental Integrity Project

15

18

/s/ Emily Davis
Emily Davis
Natural Resources Defense Council
111 Sutter St., 21st floor
San Francisco, CA 94104
(415) 875-6100
edavis@nrdc.org

19

Counsel for Natural Resources Defense Council

10
11
12

16
17

20
21
22
23
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May 10, 2021
Michael S. Regan, Administrator
U.S. Environmental Protection Agency
Office of the Administrator, Mail Code: 1101A
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460
regan.michael@epa.gov
Via Certified Mail and Email
Re:

60-Day Notice of Intent to Sue the U.S. Environmental Protection Agency for
Failure to Perform Nondiscretionary Duties to Implement the 2015 SSM SIP
Call Rule under the Clean Air Act

Dear Administrator Regan:
This letter is submitted on behalf of Sierra Club, Environmental Integrity Project, and
Natural Resources Defense Council (“NRDC”), to provide notice under 42 U.S.C. § 7604(b) of
our intent to sue for “a failure of the Administrator [of the U.S. Environmental Protection
Agency] to perform any act or duty under [the Clean Air Act] which is not discretionary with the
Administrator.” 42 U.S.C. § 7604(a)(2). This notice is provided to you in your official capacity
as Administrator of the U.S. Environmental Protection Agency (“EPA”) as a prerequisite to
bringing a civil action. 42 U.S.C. § 7604(b)(2); 40 C.F.R. Part 54. As detailed below, EPA has
failed to undertake mandatory duties to implement the startup, shutdown, and malfunction
(“SSM”) state implementation plan (“SIP”) Call, 80 Fed. Reg. 33,840 (June 12, 2015), and
prohibit dangerous air pollution spikes from SSM events at industrial facilities. This is a serious
environmental justice issue that EPA has recognized disproportionately affects communities of
color and low-income communities.
EPA should immediately fulfill these mandatory duties to make good on the
Administration’s promise to protect fenceline communities. The massive bursts of air pollution
during SSM events profoundly affect nearby and downwind community members, harming their
health and gravely diminishing their quality of life. Personal stories recounting the real-world
consequences of SSM events are well-documented and recognized by EPA. See e.g., 80 Fed.
Reg. at 33,850 & n.21 (“the results of automatic and discretionary exemptions in SIP provisions,
and of other provisions that interfere with effective enforcement of SIPs, are real-world
consequences that adversely affect public health.”).
Through SIPs containing unlawful exemptions and affirmative defense provisions, states
have allowed large polluters to violate Clean Air Act emission limitations and pollute
surrounding communities during SSM events with impunity. In 2015, the Obama-Biden
administration issued a nationwide rule making clear that state-created affirmative defenses,
director’s discretion provisions, and exemptions are not consistent with the Clean Air Act and
issued a “SIP Call” requiring 36 states to eliminate these unlawful provisions. 80 Fed. Reg.
33,840. In doing so EPA relied on the D.C. Circuit’s decisions in Sierra Club v. EPA, 551 F.3d
1
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1019, 1027-28 (D.C. Cir. 2008), and NRDC v. EPA, 749 F.3d 1055, 1062-64 (D.C. Cir. 2014),
which confirmed that the Act prohibits SSM exemptions and affirmative defenses, respectively.
See, e.g., 80 Fed. Reg. at 33,874, 33,880. Since 2017, however, progress has stalled on the
important work of implementing the SIP Call.
Removing SSM loopholes will build on important work the Obama-Biden administration
began and help deliver cleaner air and safer neighborhoods for overburdened communities across
the country.
I.

FAILURE TO MAKE FINDING OF FAILURE TO SUBMIT FOR THIRTEEN
STATES AND AIR DISTRICTS

The 2015 SSM SIP Call required states to submit their revised state plans to EPA within
18 months, by November 22, 2016. 80 Fed. Reg. at 33,840.
After states submit proposed SIPs to EPA, the next step is for EPA to determine whether
a SIP submittal is administratively complete. 42 U.S.C. § 7410(k)(1)(B). If, six months after a
submittal is due, a state has failed to submit any required SIP submittal, and there is no submittal
that may be deemed administratively complete, EPA must make a determination that the state
failed to submit the required SIP submittal. Id. This determination is referred to as a “finding of
failure to submit.”
As detailed in Exhibit 1 at Table 1, thirteen states and air districts have ignored the SSM
SIP Call mandate and have not submitted SIP revisions to EPA in response to the SIP Call. 1
More than six months have passed since the November 22, 2016 due date for these submittals,
yet EPA has not issued the statutorily mandated finding of failure to submit. EPA must
immediately issue a finding of failure to submit for these states and air districts. 42 U.S.C. §
7410(k)(1)(B).
II.

FAILURE TO APPROVE OR DISAPPROVE STATE IMPLEMENTATION
PLAN SUBMISSIONS FOR 28 STATES AND AIR DISTRICTS

As shown in Exhibit 1 at Table 2, EPA has also failed to take final action upon 28 state or
air district proposals submitted in response to the SIP Call. 2 If EPA fails to make a completeness
finding six months after receipt of a SIP submission, the submission is “deemed by operation of
law” to meet the minimum statutory criteria. 42 U.S.C. § 7410(k)(1)(B). Once that happens, EPA
must act within 12 months to approve in part or in full, conditionally approve, or disapprove the
1

See Exhibit 1 at Table 1. These states and air districts are Alabama, Arkansas, California – San
Joaquin, District of Columbia, Illinois, North Carolina – Forsyth County, New Jersey, Ohio,
Rhode Island, South Dakota, Tennessee – Shelby, and two Washington state air districts.
2
See Exhibit 1 at Table 2. These states and air districts are Alaska, Arizona, Arizona – Maricopa,
California – Eastern Kern, California – Imperial, Colorado, Delaware, Florida, Georgia, Indiana,
Kansas, Kentucky, Louisiana, Maine, Michigan, Minnesota, Missouri, Mississippi, Montana,
North Dakota, New Mexico, New Mexico – Albuquerque-Bernalillo, Oklahoma, South Carolina,
Tennessee, Virginia, Washington, and West Virginia.
2
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SIP revision. See 42 U.S.C. § 7410(k)(2)-(4). More than 18 months have passed since these 28
responsive SIP revisions were submitted. See Exhibit 1 at Table 2. Yet EPA has not taken any
final action on them. EPA must act swiftly to review and take final action upon those state
proposals for compliance with the 2015 SIP Call.
Many of the state’s proposed responses to the SIP Call did not comply with the SIP Call
rule’s requirements and are not consistent with the Clean Air Act. In acting on the state
proposals, Sierra Club urges EPA to take a close look at all proposed SIP revisions and, in doing
so, consider comments submitted by environmental and community groups on the proposed SIP
submittals, as well as EPA’s own comments. For your convenience, attached are Sierra Club’s
comments on the proposed SSM SIP Call submittals for Alaska, Arizona, Delaware, the District
of Columbia, Georgia, Louisiana, Minnesota, Mississippi, North Carolina, Oklahoma, Texas, and
West Virginia, and EPA’s comments on the proposed SSM SIP Call submittals for Colorado,
Georgia, Mississippi, and West Virginia (see Exhibit 2). Attached are also the NAACP’s
comments on the Mississippi proposed SSM SIP Call submittal and Environmental Integrity
Project’s comments on the Texas proposed SSM SIP Call submittal.
As required by 40 C.F.R. § 54.3, the persons giving notice are:
Sierra Club
2101 Webster Street, Suite 1300
Oakland, CA 94612
Environmental Integrity Project
1000 Vermont Avenue, NW, Suite 1100
Washington, DC 20005
Natural Resources Defense Council
40 West 20th Street, 11th floor
New York, NY 10011
While EPA regulations require this information, please direct all correspondences and
communications regarding this matter to the undersigned counsel.
The above-listed organizations hereby give notice of their intent to file suit 60 days from
the postmark of this letter to compel EPA to perform its mandatory duties under the Clean Air
Act and promptly issue a finding of failure to submit to the 13 states and air districts that have
ignored the SSM SIP Call mandate, and act to approve or disapprove the 28 SIP revisions
submitted in response to the SSM SIP Call. We would welcome the opportunity to discuss the
basis for this notice letter and explore options for resolution of these claims without litigation. If
that is of interest to EPA, please contact the undersigned counsel.
Thank you for your prompt attention to this matter.

3
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Sincerely,
/s/ Andrea Issod
Andrea Issod
Sierra Club
2101 Webster Street, Suite 1300
Oakland, CA 94612
(415) 977-5544
andrea.issod@sierraclub.org
Counsel for Sierra Club
/s/ Patton Dycus
Patton Dycus
Environmental Integrity Project
315 W. Ponce de Leon Avenue, Suite 842
Decatur, GA 30030
(404) 446-6661
pdycus@environmentalintegrity.org
Counsel for Environmental Integrity Project
/s/ Emily Davis
Emily Davis
Natural Resources Defense Council
111 Sutter Street, 21st floor
San Francisco, CA 94104
(415) 875-6100
edavis@nrdc.org
Counsel for Natural Resources Defense Council

4
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South Carolina
Tennessee
Texas
Virginia
Washington
West Virginia

Yes
Yes
Yes
Yes
Yes
Yes

11/4/2016
11/18/2016
11/18/2016
8/1/2016
10/25/2019
6/29/2016

N/A
N/A
N/A
N/A
N/A
N/A
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Comments on Proposed SSM SIP Call Submittals
Comments

State

Date

Page

Sierra Club

Alaska

10/14/16

001

Sierra Club

Arizona

10/20/16

005

Sierra Club

Arizona, Maricopa County

4/10/17

008

EPA Region 8

Colorado

11/12/15

012

Sierra Club

Delaware

10/25/16

019

Sierra Club

District of Columbia

3/24/17

031

Sierra Club, GreenLaw

Georgia

5/4/16

045

Sierra Club, GreenLaw

Georgia

3/8/16

050

EPA

Georgia

5/11/16

063

Sierra Club, Louisiana
Environmental Action Network,
Concerned Citizens of Murphy

Louisiana

8/3/16

067

Sierra Club

Minnesota

11/9/16

079

Sierra Club

Mississippi

9/15/16

088

EPA Region 4

Mississippi

9/16/16

097

NAACP

Mississippi

9/26/16

100

Sierra Club

Mississippi

10/6/16

107

Sierra Club
(without attachments)

North Carolina

8/1/16

111

Sierra Club

Oklahoma

1/20/16

121

Sierra Club

Texas

8/8/16

131

Environmental Integrity Project

Texas

8/2/16

133

(provided as Exhibit 1 to 5/4/16
GA Comments)
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EPA Region 3

West Virginia

7/28/16

141

Sierra Club
(without attachments)

West Virginia

8/1/16

144
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Submitted via email to rebecca.smith@alaska.gov
October 14, 2016
RE:

Sierra Club Comments on Alaska’s Proposal to Revise 18 AAC 50.240(b), Excess
Emissions Regulations and Removal of 18 AAC 50.240 from SIP

I.

INTRODUCTION

Sierra Club appreciates the opportunity to provide these comments concerning Alaska’s
proposal to amend its State Implementation Plan (SIP) in response to EPA’s SSM SIP Call.
Power plants and other facilities can emit massive amounts of particulate matter and
other pollutants during periods of startup, shutdown, or malfunction. Indeed, as part of its SSM
SIP Call rulemaking, EPA recognized the practical consequences of SSM exemptions, noting
“one malfunction that was estimated to emit 11,000 pounds of [sulfur dioxide] SO2 over a 9hour period when the applicable limit was 3,200 pounds per day.” Memorandum dated Feb. 4,
2013, to EPA Docket No. EPA-HQ-OAR-2012-0322 at 23, available at
https://www3.epa.gov/airquality/urbanair/sipstatus/docs/ssm_memo_021213.pdf. These large
SSM pollution exceedances can occur many times each year. After reviewing data from
numerous power plants as part of the Mercury and Air Toxics rulemaking, EPA found that the
“average” electric generating unit (EGU) had between 9 and 10 startup events per year between
2011 and 2012, and that many EGUs had “over 100 startup events in 2011 and over 80 in 2012.”
Assessment of startup period at coal-fired electric generating units – Revised, at p. 4 (Nov.
2014). Given the huge emissions possible during startup and shutdown, reducing startup and
shutdown emissions from fuel-burning sources, including power plants, should be a priority for
ADEC.
II.

EPA’s SSM SIP CALL

EPA’s SSM SIP Call requires 36 states, including Alaska, to remove from their SIPs
exemptions and affirmative defenses that allow industrial facilities to pollute the air without
consequences when those facilities start up, shut down, or experience malfunctions. 80 Fed.
Reg. 33,840 (June 12, 2015). EPA found that SIPs with provisions that exempt emissions during
such events—like Alaska’s current SIP— are substantially inadequate to meet Clean Air Act
requirements. Id. In addition to requiring the 36 states whose SIPs contain these exemptions or
affirmative defense provisions to remove these provisions from their SIPs, the SIP Call also
revises EPA’s policy for SIP provisions addressing excess emissions during SSM events. Id. The
SIP Call allows states 18 months to submit revised SIPs to EPA, which is the maximum time
allowable under the statute. Id. at 33,848; 42 U.S.C. § 7410(k)(5).

1
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The SIP Call increases protections for communities against harmful air pollution from
industrial facilities. EPA expects that “revision of the existing deficient SIP provisions has the
potential to decrease emissions significantly in comparison to existing provisions,… encourage
sources to reduce emissions during startup and shutdown and to take steps to avoid malfunctions,
should provide increased incentive for sources to be properly designed, operated and maintained
in order to reduce emissions at all times, … [and] has the potential to result in significant
emission control and air quality improvements.” Id. at 33,955-56. Importantly, beyond the legal
deficiencies in the provisions, “the results of automatic and discretionary exemptions in SIP
provisions, and of other provisions that interfere with effective enforcement of SIPs, are realworld consequences that adversely affect public health. Id. at 33,850.
Because facilities subject to the Clean Air Act can emit massive amounts of particulate
matter, sulfur dioxide, nitrogen oxide, and other harmful air pollution during periods of start-up,
shutdown, and malfunction, it is imperative that Alaska include strong SIP provisions governing
emissions during these periods to protect fence-line and other communities. Indeed, EPA
expects that “revision of the existing deficient SIP provisions has the potential to decrease
emissions significantly in comparison to existing provisions” because these required revisions
will “encourage sources to reduce emissions during startup and shutdown and to take steps to
avoid malfunctions, . . . [and] should provide increased incentive for sources to be properly
designed, operated and maintained in order to reduce emissions at all times.” 80 Fed. Reg. at
33,955-56 (emphasis added). SSM exemptions, like those in the current Alaska SIP, have “realworld consequences that adversely affect public health,” and removing those exemptions “has
the potential to result in significant emission control and air quality improvement.” Id. at 33,850,
33,956.
Excessive pollution during SSM events from large facilities has devastating impacts on
surrounding communities, which are often low-income communities and/or communities of
color. Indeed, SSM loopholes—whether incorporated in SIP provisions or in operating
permits—undermine the emission limits found in SIPs and operating permits, threaten states’
abilities to achieve and maintain compliance with NAAQS, and endanger public health and
public welfare. These provisions also undermine other requirements of the Act, including
Prevention of Significant Deterioration increments, nonattainment plans, and visibility
requirements. In addition, SSM loopholes create a disparity among states, where some states
provide facilities with an unfair economic advantage through SSM loopholes as compared to
facilities located in states that do not have SSM loopholes. This creates precisely a “race to the
bottom” incentive structure that the Clean Air Act is designed to prevent.
III. COMMENTS ON ADEC’S PROPOSAL
As ADEC correctly recognizes, EPA’s SSM SIP Call found that 18 AAC 50.240 is
substantially inadequate to meet Clean Air Act requirements. 80 Fed. Reg. at 33973. The easiest
and cleanest way for Alaska to comply with the SIP Call and the Act is to remove the provision
from the SIP, as it is proposing to do here. Removing the unlawful provision will ensure that the
normal SIP limits that are designed to protect air quality and comply with the Act’s requirements
would apply during all times. As EPA has made clear, it should be technically feasible for most
sources to “meet the same emission limitation” during both “steady-state” and startup/shutdown
periods. 80 Fed. Reg. at 33,915
2
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ADEC proposes to modify 18 AAC 50.240 in the state rules and add language that the
provision applies only to ADEC enforcement action. Enforcement discretion provisions are
consistent with the Act and EPA guidance as long as they are not overly broad and would not
interfere with enforcement by the EPA or by other parties through a citizen suit. 80 Fed. Reg. at
33980. The Act grants EPA explicit enforcement authority under section 113, and to citizens
under section 304. Thus, whether or not the state decides to bring an enforcement action, the
EPA and citizens have independent statutory authority to enforce violations of the Act. Id. at
33,981. Additionally, “[p]otential for enforcement by the EPA or through a citizen suit provides
an important safeguard in the event that the state lacks resources or ability to enforce violations
and provides additional deterrence.” Id. Thus, the state can cabin its own discretion to bring
enforcement action for excess emission events, but it cannot limit EPA or citizen suit
enforcement in any manner. Id. Additionally, states cannot adopt “overly broad” enforcement
discretion provisions because such provisions conflict with section 110(a)(2) of the Act, which
requires states to have adequate enforcement authority. Id.
ADEC’s proposed enforcement discretion provision states that:
(b) Excess emissions violations that the department determines to be unavoidable under
this section are not subject to penalty by the department. This section does not limit the
department's power to enjoin the emission or require corrective action.
The state’s proposal may be overly broad because the provision limits its own discretion in
seeking penalties once it makes a finding that excess emissions violations are unavoidable.
Additionally, the provision could potentially be read to imply that EPA and citizens cannot bring
such action. To ensure such confusion does not occur, consistency with the law, and EPA
approval, ADEC should include explicit language that these provisions do not affect or apply to
enforcement by EPA or citizens.
Additionally, ADEC did not include all the criteria recommended by EPA in Section
1.10(A) (Upsets) or 1.10(C) (Unplanned Maintenance). EPA recommended the following
criteria be included in enforcement discretion provisions:
(1) To the maximum extent practicable the air pollution control equipment, process
equipment or processes were maintained and operated in a manner consistent with good
practice for minimizing emissions;
(2) Repairs were made in an expeditious fashion when the operator knew or should have
known that applicable emission limitations were being exceeded. Off-shift labor and
overtime were utilized, to the extent practicable, to ensure that such repairs were made as
expeditiously as practicable;
(3) The amount and duration of the excess emissions (including any bypass) were
minimized to the maximum extent practicable during periods of such emissions;
(4) All possible steps were taken to minimize the impact of the excess emissions on
ambient air quality; and
(5) The excess emissions are not part of a recurring pattern indicative of inadequate
design, operation or maintenance.
3
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Id. at 33981. ADEC should consider adding these additional criteria to ensure a thorough and
robust decision-making process in enforcement actions.
Thank you for the opportunity to submit these comments. Please do not hesitate to
contact me with any questions or to discuss the matters raised in these comments.

Sincerely,
/s/Andrea Issod
Andrea Issod
Sierra Club Environmental Law Program
2101 Webster St., Suite 1300
Oakland, CA 94612
andrea.issod@sierraclub.org
415-977-5544

4
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Submitted via email to ivers.matthew@azdeq.gov
October 20, 2016
RE:

Sierra Club Comments on Arizona’s Proposal to Remove R18-2-310 from Arizona’s
SIP

I.

INTRODUCTION

Sierra Club appreciates the opportunity to provide these comments concerning Arizona’s
proposal to amend its State Implementation Plan (SIP) in response to EPA’s SSM SIP Call.
Power plants and other facilities can emit massive amounts of particulate matter and
other pollutants during periods of startup, shutdown, or malfunction. Indeed, as part of its SSM
SIP Call rulemaking, EPA recognized the practical consequences of SSM exemptions, noting
“one malfunction that was estimated to emit 11,000 pounds of [sulfur dioxide] SO2 over a 9hour period when the applicable limit was 3,200 pounds per day.” Memorandum dated Feb. 4,
2013, to EPA Docket No. EPA-HQ-OAR-2012-0322 at 23, available at
https://www3.epa.gov/airquality/urbanair/sipstatus/docs/ssm_memo_021213.pdf. These large
SSM pollution exceedances can occur many times each year. After reviewing data from
numerous power plants as part of the Mercury and Air Toxics rulemaking, EPA found that the
“average” electric generating unit (EGU) had between 9 and 10 startup events per year between
2011 and 2012, and that many EGUs had “over 100 startup events in 2011 and over 80 in 2012.”
Assessment of startup period at coal-fired electric generating units – Revised, at p. 4 (Nov.
2014). Given the huge emissions possible during startup and shutdown, reducing startup and
shutdown emissions from fuel-burning sources, including power plants, should be a priority for
ADEQ.
II.

EPA’s SSM SIP CALL

EPA’s SSM SIP Call requires 36 states, including Arizona, to remove from their SIPs
exemptions and affirmative defenses that allow industrial facilities to pollute the air without
consequences when those facilities start up, shut down, or experience malfunctions. 80 Fed.
Reg. 33,840 (June 12, 2015). EPA found that SIPs with such provisions—like Arizona’s current
SIP— are substantially inadequate to meet Clean Air Act requirements. Id. In addition to
requiring the 36 states whose SIPs contain these exemptions or affirmative defense provisions to
remove these provisions from their SIPs, the SIP Call also revises EPA’s policy for SIP
provisions addressing excess emissions during SSM events. Id. The SIP Call allows states 18
months to submit revised SIPs to EPA, which is the maximum time allowable under the statute.
Id. at 33,848; 42 U.S.C. § 7410(k)(5).

1
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Because facilities subject to the Clean Air Act can emit massive amounts of particulate
matter, sulfur dioxide, nitrogen oxide, and other harmful air pollution during periods of start-up,
shutdown, and malfunction, it is imperative that Arizona include strong SIP provisions governing
emissions during these periods to protect fence-line and other communities. Indeed, EPA
expects that “revision of the existing deficient SIP provisions has the potential to decrease
emissions significantly in comparison to existing provisions” because these required revisions
will “encourage sources to reduce emissions during startup and shutdown and to take steps to
avoid malfunctions, … [and] should provide increased incentive for sources to be properly
designed, operated and maintained in order to reduce emissions at all times.” Id. at 33,955-56
(emphasis added). Importantly, beyond the legal deficiencies in the provisions, “the results of
automatic and discretionary exemptions in SIP provisions, and of other provisions that interfere
with effective enforcement of SIPs, are real-world consequences that adversely affect public
health.” Id. at 33,850. Removing SSM exemptions and affirmative defenses, like those in the
current Arizona SIP, “has the potential to result in significant emission control and air quality
improvement.” Id. at 33,850, 33,956.
Excessive pollution during SSM events from large facilities has devastating impacts on
surrounding communities, which are often low-income communities and/or communities of
color. Indeed, SSM loopholes—whether incorporated in SIP provisions or in operating
permits—undermine the emission limits found in SIPs and operating permits, threaten states’
abilities to achieve and maintain compliance with NAAQS, and endanger public health and
public welfare. These provisions also undermine other requirements of the Act, including
Prevention of Significant Deterioration increments, nonattainment plans, and visibility
requirements. In addition, SSM loopholes create a disparity among states, where some states
provide facilities with an unfair economic advantage through SSM loopholes as compared to
facilities located in states that do not have SSM loopholes. This creates precisely a “race to the
bottom” incentive structure that the Clean Air Act is designed to prevent.
III. COMMENTS ON ARIZONA’S PROPOSAL
As ADEQ correctly recognizes, EPA’s SSM SIP Call found that R18-2-310 is
substantially inadequate to meet Clean Air Act requirements. 80 Fed. Reg. at 33972-3. The
easiest and cleanest way for Arizona to comply with the SIP Call and the Act is to remove the
provision from the SIP, as it is proposing to do here. Removing the unlawful provision will
ensure that the normal SIP limits that are designed to protect air quality and comply with the
Act’s requirements would apply during all times, and that sources would be fully liable under the
Act for violations of such limits, including civil penalties. As EPA has made clear, it should be
technically feasible for most sources to “meet the same emission limitation” during both “steadystate” and startup/shutdown periods. 80 Fed. Reg. at 33,915.
Retaining the affirmative defense provisions in state law is not problematic as long as the
state law provisions are not worded in such a way to undermine the state’s enforcement
authority. 80 FR at 33855-56. As EPA explained in the SSM SIP Call,
the state could not create affirmative defense provision that in effect undermines its legal
authority to enforce SIP requirements. Section 110(a)(2)(C) requires states to have a
program that provides for enforcement of the state’s SIP, and enforcement discretion
2
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provisions that unreasonably limit the state’s own authority to enforce the requirements
of the SIP would be inconsistent with section 110(a)(2)(C).The EPA’s obligations with
respect to SIPs include determining whether states have adequate enforcement authority.
Id.
Thank you for the opportunity to submit these comments. Please do not hesitate to
contact me with any questions or to discuss the matters raised in these comments.

Sincerely,
/s/Andrea Issod
Andrea Issod
Sierra Club Environmental Law Program
2101 Webster St., Suite 1300
Oakland, CA 94612
andrea.issod@sierraclub.org
415-977-5544

3
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Submitted via regulations.gov
April 10, 2017
RE:

Docket ID No. EPA–R09– OAR–2017–0041: EPA’s Proposal to Approve Removal of the
SSM Affirmative Defense Provisions from Arizona and Maricopa County SIPs

I.

INTRODUCTION

Sierra Club appreciates the opportunity to provide these comments concerning EPA’s
proposal to approve revisions to Arizona and Maricopa County State Implementation Plan (SIPs)
in response to EPA’s recently finalized rulemaking: State Implementation Plans: Response to
Petition for Rulemaking; Restatement and Update of EPA’s SSM Policy Applicable to SIPs;
Findings of Substantial Inadequacy; and SIP Calls To Amend Provisions Applying to Excess
Emissions During Periods of Startup, Shutdown and Malfunction, 80 Fed. Reg. 33840 (June 12,
2015) (SSM SIP Call). Sierra Club applauds EPA, Arizona, and Maricopa County for removing the
unlawful affirmative defense provisions from Arizona and Maricopa County SIPs.
II.

EPA’s SSM SIP CALL

Power plants and other facilities can emit massive amounts of particulate matter and
other pollutants during periods of startup, shutdown, or malfunction. Indeed, as part of its SSM
SIP Call rulemaking, EPA recognized the practical consequences of SSM exemptions, noting
“one malfunction that was estimated to emit 11,000 pounds of [sulfur dioxide] SO2 over a 9hour period when the applicable limit was 3,200 pounds per day.” Memorandum dated Feb. 4,
2013, to EPA Docket No. EPA-HQ-OAR-2012-0322 at 23, available at
https://www3.epa.gov/airquality/urbanair/sipstatus/docs/ssm memo 021213.pdf. These
large SSM pollution exceedances can occur many times each year. After reviewing data from
numerous power plants as part of the Mercury and Air Toxics rulemaking, EPA found that the
“average” electric generating unit (EGU) had between 9 and 10 startup events per year
between 2011 and 2012, and that many EGUs had “over 100 startup events in 2011 and over 80
in 2012.” Assessment of startup period at coal-fired electric generating units – Revised, at p. 4
(Nov. 2014).
EPA’s SSM SIP Call requires 36 states, including Arizona, to remove from their SIPs
exemptions and affirmative defenses that allow industrial facilities to pollute the air without
consequences when those facilities start up, shut down, or experience malfunctions. 80 Fed.
Reg. 33,840. EPA found that SIPs with such provisions—like Arizona’s current SIP— are

1
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substantially inadequate to meet Clean Air Act requirements. Id. In addition to requiring the 36
states whose SIPs contain these exemptions or affirmative defense provisions to remove these
provisions from their SIPs, the SIP Call also revises EPA’s policy for SIP provisions addressing
excess emissions during SSM events. Id. The SIP Call allows states 18 months to submit revised
SIPs to EPA, which is the maximum time allowable under the statute. Id. at 33,848; 42 U.S.C. §
7410(k)(5).
The SIP Call increases protections for communities against harmful air pollution from
industrial facilities. Indeed, EPA expects that “revision of the existing deficient SIP provisions
has the potential to decrease emissions significantly in comparison to existing provisions”
because these required revisions will “encourage sources to reduce emissions during startup
and shutdown and to take steps to avoid malfunctions, … [and] should provide increased
incentive for sources to be properly designed, operated and maintained in order to reduce
emissions at all times.” Id. at 33,955-56 (emphasis added). Importantly, beyond the legal
deficiencies in the provisions, “the results of automatic and discretionary exemptions in SIP
provisions, and of other provisions that interfere with effective enforcement of SIPs, are realworld consequences that adversely affect public health.” Id. at 33,850. Removing SSM
exemptions and affirmative defenses, like those in the current Arizona SIP, “has the potential to
result in significant emission control and air quality improvement.” Id. at 33,850, 33,956.
SSM loopholes—whether incorporated in SIP provisions or in operating permits—
undermine the emission limits found in SIPs and operating permits, threaten states’ abilities to
achieve and maintain compliance with NAAQS, and endanger public health and public welfare.
These provisions also undermine other requirements of the Act, including Prevention of
Significant Deterioration increments, nonattainment plans, and visibility requirements. In
addition, SSM loopholes create a disparity among states, where some states provide facilities
with an unfair economic advantage through SSM loopholes as compared to facilities located in
states that do not have SSM loopholes. This creates precisely a “race to the bottom” incentive
structure that the Clean Air Act is designed to prevent.
III. COMMENTS ON EPA’S PROPOSAL
EPA’s SSM SIP Call found that the SSM affirmative defense provisions in Arizona’s SIP,
ADEQ R18-2-310, and in the Maricopa County SIP, MCAQD Regulation 3, 140, are substantially
inadequate to meet Clean Air Act requirements. Specifically, the Arizona and Maricopa County
SIPs contain unlawful affirmative defense provisions that operate to alter or affect the
jurisdiction of federal courts in the event of an enforcement action, contrary to the
enforcement structure of the Act in section 113 and section 304. See Natural Res. Def. Council
v. EPA, 749 F.3d 1055, 1063 (D.C. Cir. 2014) (NRDC); accord U.S. Sugar Corp., No. 11-1108 at *33
(affirmative defenses are “impermissible intrusion on the judiciary’s role.”).
In NRDC, 749 F.3d at 1062-64, the D.C. Circuit Court of Appeals held that it is the courts,
not EPA or the states, that have jurisdiction to determine the civil penalties that apply in judicial
proceedings brought against any entity that violates “an emission standard or limitation under

2
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ƚŚŝƐ ĐŚĂƉƚĞƌ͕ ϰϮ h͘^͘͘ Α ϳϲϬϰ(a)(1).” NRDC, 749 F.3d at 1063-64 (emphasis). This holding
logically excludes any other entity from determining those civil penalties by creating an
affirmative defense that prevents the courts from applying penalties pursuant to the statutorily
prescribeĚ ĨĂĐƚŽƌƐ͕ ϰϮ h͘^͘͘ Α ϳϰϭϯ;ĞͿ;ϭͿ͘
EPA’s proposal to approve Arizona’s plan to remove the unlawful provisions from the
SIP is the easiest and cleanest way for Arizona to comply with the SIP Call and the Act.
Removing the unlawful provisions will ensure that the normal SIP limits that are designed to
protect air quality and comply with the Act’s requirements would apply during all times, and
that sources would be fully liable under the Act for violations of such limits, including civil
penalties. As EPA has made clear, it should be technically feasible for most sources to “meet the
same emission limitation” during both “steady-state” and startup/shutdown periods. 80 Fed.
Reg. at 33,915.
Retaining the affirmative defense provisions in state law (i.e., outside of the SIP) is not
problematic as long as the state law provisions are not worded in such a way to undermine the
state’s enforcement authority. 80 Fed. Reg. at 33,855-56. As EPA explained in the SSM SIP Call,
the state could not create affirmative defense provision that in effect undermines its
legal authority to enforce SIP requirements. Section 110(a)(2)(C) requires states to have
a program that provides for enforcement of the state’s SIP, and enforcement discretion
provisions that unreasonably limit the state’s own authority to enforce the
requirements of the SIP would be inconsistent with section 110(a)(2)(C). The EPA’s
obligations with respect to SIPs include determining whether states have adequate
enforcement authority.
Thank you for the opportunity to submit these comments. Please do not hesitate to
contact me with any questions or to discuss the matters raised in these comments.

Sincerely,
/s/Andrea Issod
Andrea Issod
Sierra Club Environmental Law Program
2101 Webster St., Suite 1300
Oakland, CA 94612
andrea.issod@sierraclub.org
415-977-5544

__/s/ Barbara H. Warren
Barbara H. Warren, MD, MPH
Director
Physicians for Social Responsibility
Arizona Chapter
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Sandy Bahr
Chapter Director
Sierra Club – Grand Canyon Chapter
514 W Roosevelt St
Phoenix, AZ 85003
sandy.bahr@sierraclub.org
(602) 253-8633

/s/ Rick Moore
Rick Moore
Clean Energy and Efficiency Director
Grand Canyon Trust
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VIA ELECTRONIC MAIL
David Fees
Delaware Department of Natural Resources and Environmental Control
Division of Air Quality
100 West Water Street, Suite 6A
Dover, DE 19904
October 25, 2016
RE:

Sierra Club Comments on Delaware Department of Natural Resources and
Environmental Control Proposed State Implementation Plan (“SIP”)
Revision to Satisfy EPA’s SIP Call Related to Air Emissions During
Equipment Startup and Shutdown, 80 Fed. Reg. 33840--Proposed Revisions
to 7 DE Admin Code 1104, 1105, 1124, 1142 [20 DE Reg. 250, 251, 256, 258,
317 (Oct. 1, 2016)]

Dear Mr. Fees,
On behalf of its thousands of members and supporters who live, work, and recreate in
Delaware and adjacent states affected by Delaware emissions, Sierra Club appreciates the
opportunity to provide these comments concerning Delaware’s proposal to amend its Clean Air
Act state implementation plan (“SIP”) and associated Administrative Code provisions in
response to EPA’s recently finalized rulemaking relating to startup, shutdown, and malfunction
events.1 Sierra Club is the nation’s oldest and largest grassroots environmental organization and
is dedicated to the protection of the natural environment and public health. While we commend
Delaware for proposing to repeal some of the unlawful SSM exemptions that EPA identified in
its SSM SIP Call, Delaware’s proposed revisions to particulate matter and opacity emission
limits are flawed several respects. In particular, we have serious concerns about Delaware’s
creation of new emission limits and averaging times that are significantly less stringent than
currently required. These provisions essentially circumvent EPA’s SSM SIP Call and effectively
sanction significantly more pollution from affected sources throughout the year. Delaware also
provides insufficient technical support for its proposal to eliminate sulfur dioxide and nitrogen
oxide compliance obligations. As a result, Delaware’s proposed changes do not meet the
requirements of the Clean Air Act or EPA’s final SSM policy, and are not approvable by EPA.

1

State Implementation Plans: Response to Petition for Rulemaking; Restatement and Update of
EPA’s SSM Policy Applicable to SIPs; Findings of Substantial Inadequacy; and SIP Calls To
Amend Provisions Applying to Excess Emissions During Periods of Startup, Shutdown and
Malfunction, 80 Fed. Reg. 33840 (June 12, 2015) [hereinafter, “SSM SIP Call].
1
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Although Delaware’s proposed revisions to 7 DE Admin. Code 1104, 1105, 1124, and 1142
purport to satisfy EPA’s SIP Call relating to startup and shutdown emissions, they are flawed in
the following respects:
•
Delaware fails to demonstrate, as required by EPA’s SIP Call and the
Clean Air Act itself, that the state’s revised emission limits for particulate matter
and opacity were properly developed with an appropriate technical basis;
•
The state fails to demonstrate that its proposal to replace its particulate
matter and opacity emission limits complies with the Clean Air Act’s
requirements, 42 U.S.C. § 7410(l), including the 24-hour National Ambient Air
Quality Standard (“NAAQS”) for particulate matter and the Clean Air Act’s antibacksliding policy;
•
Delaware fails to demonstrate that its revised SIP emission limits for
particulate matter are legally and practically enforceable;
•
The state fails to properly justify the elimination of opacity emission limits
from the SIP;
•
The state fails to support its assertion that current federal requirements
will assure compliance with the NAAQS for sulfur dioxide; and
•
The SIP fails to establish that “best engineering judgment” for nitrogen
oxide emissions can assure compliance with Clean Air Act requirements during
startup and shutdown.

I.

LEGAL AND FACTUAL BACKGROUND
A.
Pollution Exceedances During Startup, Shutdown, and Malfunction Events Cause
Significant and Adverse Impacts to Vulnerable Communities

As EPA recognized in its SSM SIP Call, power plants and other industrial facilities can
emit massive amounts of particulate matter and other pollutants during periods of startup,
shutdown, or malfunction. Indeed, as part of its SSM SIP Call rulemaking, EPA recognized the
practical consequences of SSM exemptions, noting “one malfunction that was estimated to emit
11,000 pounds of [sulfur dioxide] SO2 over a 9-hour period when the applicable limit was 3,200
pounds per day.”2 EPA found that the “average” electric generating unit (“EGU”) had between 9
and 10 startup events per year between 2011 and 2012, and that many EGUs had “over 100
startup events in 2011 and over 80 in 2012.” Assessment of startup period at coal-fired electric
generating units – Revised,” at p. 4 (Nov. 2014).3 These large SSM pollution exceedances can
occur many times each year, and often have disproportionate impacts to air quality in the
neighborhoods and communities immediately surrounding these large industrial facilities. While
these SSM events have the most significant impact on nearby communities, exceedances may
adversely affect broad geographic areas, impairing the ability of states to ensure compliance with
the NAAQS.
2

Memorandum dated Feb. 4, 2013, to EPA Docket No. EPA-HQ-OAR-2012-0322 at 23,
available at https://www3.epa.gov/airquality/urbanair/sipstatus/docs/ssm_memo_021213.pdf.
3
Available at https://www3.epa.gov/airtoxics/utility/matsssfinalruletsd 110414.pdf.
2
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Given the huge amounts of pollution emitted during startup and shutdown events, and
given that more than nearly three quarters of a million Delaware residents live and work in
counties where the air quality has already been designated as unsafe to breathe, reducing startup
and shutdown emissions from fuel-burning sources, including power plants, should be a priority
for Delaware’s Division of Air Quality.4 Indeed, these SSM events can severely impact the
quality of life around power plants and industrial facilities, and can cause or exacerbate
respiratory illnesses, heart disease, renal failure, rashes, and nose and throat irritation, nausea,
and even impairing smell and taste.
B.

EPA’s SSM SIP Call

To address the massive amounts of pollution from power pants and industrial sources
during SSM events, EPA’s 2015 SSM SIP Call requires 36 states, including Delaware, to remove
from their SIPs exemptions and affirmative defenses that allow industrial facilities to pollute the
air without consequences when those facilities start up or shut down. 80 Fed. Reg. at 33960
(identifying provisions of Delaware’s SIP that impermissibly allow the state to exempt violations
of SIP emission limits during startup or shutdown events). EPA specifically found that SIPs with
provisions that exempt emissions during start-up and shutdown—like Delaware’s current SIP—
are substantially inadequate to meet Clean Air Act requirements. 80 Fed. Reg. at 33840. In
addition to requiring the 36 states whose SIPs contain these exemptions or affirmative defense
provisions to remove these provisions from their SIPs, the SIP Call also revises EPA’s policy for
SIP provisions addressing excess emissions during SSM events. Id. The SIP Call allows states 18
months to submit revised SIPs to EPA, which is the maximum time allowable under the statute.
Id. at 33,848; 42 U.S.C. § 7410(k)(5).
The SIP Call increases protections for communities against harmful air pollution from
industrial facilities. EPA expects that “revision of the existing deficient SIP provisions has the
potential to decrease emissions significantly in comparison to existing provisions,… encourage
sources to reduce emissions during startup and shutdown and to take steps to avoid malfunctions,
should provide increased incentive for sources to be properly designed, operated and maintained
in order to reduce emissions at all times, … [and] has the potential to result in significant
emission control and air quality improvements.” Id. at 33955-56. Importantly, beyond the legal
deficiencies in the provisions, “the results of automatic and discretionary exemptions in SIP
provisions, and of other provisions that interfere with effective enforcement of SIPs, are realworld consequences that adversely affect public health. Id. at 33850.
Because facilities subject to the Clean Air Act can emit massive amounts of particulate
matter, sulfur dioxide, nitrogen oxide, and other harmful air pollution during periods of start-up
and shutdown, it is imperative that Delaware include strong SIP provisions governing emissions
4

In May 2015, EPA designated New Castle and Sussex County, Delaware as being in
“marginal” nonattainment for the 2008 ozone NAAQS. See 77 Fed. Reg. 30088 (May 21, 2012).
Because the State of Delaware is part of the Ozone Transport Region, however, the entire State
of Delaware is required to meet the plan submission requirements for a moderate nonattainment
area classification as specified in CAA sections 182(b) and 184(b), regardless of the attainment
classification for areas in the State. See 81 Fed. Reg. 72529, 725531.
3
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during these periods to protect fence-line and other communities. Indeed, EPA expects that
“revision of the existing deficient SIP provisions [including Delaware’s] has the potential to
decrease emissions significantly in comparison to existing provisions” because these required
revisions will “encourage sources to reduce emissions during startup and shutdown and to take
steps to avoid malfunctions, . . . should provide increased incentive for sources to be properly
designed, operated and maintained in order to reduce emissions at all times.” 80 Fed. Reg. at
33955-56 (emphasis added). Removing those exemptions “has the potential to result in
significant emission control and air quality improvement.” Id. at 33850.
With respect to Delaware, EPA identified seven source-specific and pollutant-specific
provisions that provide impermissible exemptions during periods of startup and shutdown: 7 DE
Admin Code §§ 1104 (Particulate Emissions from Fuel Burning Equipment); 1105 (Particulate
Emissions from Industrial Process Operations); 1108 (Sulfur Dioxide Emissions from Fuel
Burning Equipment); 1109 (Emissions of Sulfur Compounds From Industrial Operations); 1114
(Visible Emissions); 1124 (Control of Volatile Organic Compound Emissions); and 1142
(Specific Emission Control Requirements). 80 Fed Reg. 33960.
C.

National Ambient Air Quality Standards

The Clean Air Act’s central purpose is to protect public health and welfare.5 Severe air
pollution events in the 1940s to 60s sickened thousands, and even killed people, raising public
awareness of the health hazards of air pollution.6 Congress adopted the Clean Air Act
Amendments of 1970 in response to growing public concern over those hazards.7
A key component for achieving the Act’s public health goal is compliance with the
National Ambient Air Quality Standards (“NAAQS”).8 NAAQS are the maximum permissible
levels of common pollutants in the ambient air. NAAQS are set at levels to protect public health
with an “adequate margin of safety.” EPA has set NAAQS for six common air pollutants known
as “criteria pollutants”: particulate matter, ground-level ozone, carbon monoxide, sulfur oxides,
nitrogen oxides, and lead.
In 2013, EPA updated its NAAQS for particulate matter to provide requisite protection of
public health and welfare. In particular, EPA lowered the standard for fine particles (generally
referring to particles less than or equal to 2.5 micrometers (mm) in diameter, “PM2.5”), so as to
provide increased protection against health effects associated with long- and short-term
exposures.9 EPA also retained the 24-hour PM2.5 standard, as well as the 24-hour standard for
5

42 U.S.C. § 7401(b)(1).
See Arnold W. Reitze Jr., The Legislative History of U.S. Air Pollution Control, 36 Hous. L.
Rev. 679, 696, 698 (1999).
7
Id. at 700-704; see also Lloyd A. Fry Roofing Co. v. EPA, 415 F. Supp. 799, 805 (W.D. Mo.
1976) (“[T]he Clean Air Act was enacted and amended for the purpose of protecting public
health.”).
8
42 U.S.C. §§ 7401, 7409.
9
National Ambient Air Quality Standards for Particulate Matter, 78 Fed. Reg. 3,086 (Jan. 15,
2013); National Ambient Air Quality Standards for Particulate Matter, 71 Fed. Reg. 2,620,
2,626-7 (proposed Jan. 17, 2006) (EPA unable to find evidence supporting the selection of a
6
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particles generally less than or equal to 10 mm in diameter (“PM10”) to continue to provide
public hearth protection against effects associated with short-term exposure to particulate matter.
As EPA recognized in the NAAQS revision, exposure to particulate matter leads to a variety of
adverse health effects including premature death, heart attacks, strokes, birth defects, and asthma
attacks. Fine particles are especially dangerous; they evade the body’s filtering mechanisms,
lodge deep inside our lungs and are able to cross over into our bloodstream. Indeed, Assistant
EPA Administrator McCarthy recently reiterated in a letter to Congress that there is no threshold
below which fine particulate pollution in the ambient air is considered safe to individuals.10
Sulfur dioxide (“SO2”) pollution causes similar harmful human health and environmental
effects. Indeed, EPA has determined that exposure to SO2 on time scales as short as five minutes
can cause decrements in lung function, asthma attacks, and respiratory and cardiovascular
morbidity.11 Children and adults with asthma are particularly at risk for adverse health effects
from short-term SO2 exposure.12 Exposure to SO2 can also aggravate existing heart disease,
leading to increased hospitalizations and premature death.13 Accordingly, in 2010, EPA revised
the NAAQS for SO2 to protect the public against adverse respiratory effects associated with short
term (5 minutes to 24 hours) SO2 exposure.14 According to EPA, fossil fuel combustion at
electric utilities contributes the majority of anthropogenic SO2 emissions.15 The new 1-hour SO2
standard would, if properly implemented, prevent 2,300-5,900 premature deaths and 54,000
asthma attacks a year.16 Nitrogen oxides (“NOx”), in combination with other pollutants like
volatile organic compounds (“VOCs”) and sunlight, create ground-level ozone—better known as
smog, which also contribute to asthma, bronchitis, and other respiratory and cardiovascular
illnesses.
D.

Requirements for Clean Air Act SIP Revisions

The Clean Air Act employs a cooperative federalism regulatory scheme that establishes
nationwide air quality goals and EPA’s oversight of individual state plans to meet those goals.
Subject to EPA approval, states are primarily responsible for developing state implementation
plans and adopting the enforceable source-specific emission limitations and other air quality
rules necessary for compliance with the national ambient air quality standards (NAAQS). 42
U.S.C. § 7410(a), (k). In particular, SIPs must include enforceable “emissions limitations,” that
must apply on a “continuous” basis, and that ensure attainment and maintenance of the NAAQS
threshold level of PM2.5 under which the death and disease associated with PM2.5 would not
occur at the population level).
10
Letter from Gina McCarthy, EPA, to Hon. Fred Upton, U.S. House of Representatives (Feb. 3,
2012).
11
See Primary National Ambient Air Quality Standard for Sulfur Dioxide Final Rule, 75 Fed.
Reg. 35,520, 35,525 (June 22, 2010) (hereinafter “Final Rule”).
12
See id. at 35,525-26.
13
Sulfur Dioxide, Envtl. Prot. Agency, http://www.epa.gov/oaqps001/sulfurdioxide/health.html.
14
40 C.F.R. § 50.17(a).
15
Envtl. Prot. Agency, Our Nation’s Air: Status and Trends Through 2008, 6, Fig. 2 (2010).
16
Envtl. Prot. Agency, Final Regulatory Impact Analysis (RIA) for the SO2 National Ambient
Air Quality Standards (NAAQS), 5-35, tbl. 5.14 (2010).
5
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throughout the state. See 42 U.S.C. §§ 7410(a)(2)(A), (a)(2)(C), 7407(a), 7602(k). States must
also ensure that emissions from the state do not contribute significantly to nonattainment or
interfere with attainment in any downwind area. Id. § 7410(a)(2)(D)(i)(I); Sierra Club v. EPA,
314 F.3d 735, 737 (5th Cir. 2002).
Additionally, under § 110(l) of the Clean Air Act, EPA cannot approve a SIP revision if
the plan “would interfere with any applicable requirement concerning attainment and reasonable
further progress (as defined in section 7501 of this title), or any other applicable requirement of
this chapter.” 42 U.S.C. § 7410(l). To address this requirement, EPA stated in the SSM SIP Call
that, in revising its SIP to eliminate any unlawful SSM provisions, the state “should assure that
the replacement provision meets the applicable overarching CAA requirements that the provision
is designed and intended to meet, is legally and practically enforceable and is not less stringent
than the prior SIP provision.” 80 Fed. Reg. at 33976/2. To the extent that there is any concern
that the revised SIP provision is less stringent than the provision it replaces, then “there will need
to be a careful evaluation as to whether the revised provision would interfere with any applicable
requirement concerning attainment and reasonable further progress and with any other applicable
requirement of the CAA.” Id. To comply with section 110(l), the state must demonstrate that it
has properly developed the revised emission limitation to assure that it meets the overarching
CAA requirements and to assure that it will not result in a less stringent emission limitations. Id.
80 Fed. Reg. at 33980.
III.

DELAWARE’S PROPOSED SIP REVISIONS
A.

Delaware Must Remove the SSM Exemptions from Its SIP

As the Division of Air Quality correctly recognizes, EPA’s SSM SIP Call requires
Delaware to remove the start-up and shutdown exemptions currently found at 7 DE Admin. Code
§§ 1104, 1105, 1124, and 1142. Contrary to Delaware’s proposal, however, the best approach to
the SSM SIP Call is for the Division of Air Quality to simply remove the illegal SSM
exemptions from the Delaware SIP, rather than attempting to create unsupported and
unenforceable new emission limits that circumvent EPA’s SIP Call.
Removing these exemptions would mean that the normal SIP limits that are designed to
protect air quality and comply with the Act’s requirements would apply during all “startup and
shutdown” operations. As EPA has recognized, it is technically feasible for most sources to
“meet the same emission limitation" during both “steady-state” and startup/shutdown periods. 80
Fed. Reg. at 33979. Indeed, in the SSM SIP Call EPA expressed its preference for numeric
limitations during SSM operations, and many of the states and territories not included in EPA’s
SIP Call have regulations that require just that—i.e., that sources meet SIP emission limits at all
times. Moreover, as EPA noted in the Final SIP Call, simply removing these exemptions in their
entirety should not entail a complicated analysis to demonstrate compliance with other
provisions of the Act. Indeed, removal of these impermissible exemptions “would in fact
strengthen the SIP and would be consistent with the overarching requirement that the SIP
revision be consistent with the requirements of the CAA.” Id. at 33975.

6
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Because Delaware’s primary consideration should be protection of public health in strict
compliance with the federal Clean Air Act, the agency should simply remove those exemptions
without attempting to create a “work around” that weakens public health safeguards and cannot
be reconciled with the Clean Air Act or EPA’s SIP Call.
B.

Delaware’s Revised Emission Limits for Particulate Matter are Inconsistent with
the Clean Air Act and the SSM SIP Call.

In response to EPA’s SSM SIP Call, Delaware proposes to repeal its current two-hour
numeric limit for particulate matter emissions from fuel-burning and industrial processes, and
replace those emission limits with the same numeric limit, but based on a thirty-day rolling
average. See 7 DE Admin. Code §§ 1104 and 1105. Delaware has failed, however, to
demonstrate that this relaxed, thirty-day averaging period for particulate emissions will ensure
compliance with 24-hour NAAQS for PM. Moreover, Delaware has not provided any technical
demonstration to support the revised averaging time, or to demonstrate that it meets the
overarching CAA requirements. Id. 80 Fed. Reg. at 33975-76. Consequently, the agency’s
proposal cannot be approved as drafted.
As EPA made clear in the SSM SIP Call, the agency cannot approve a SIP revision if the
plan “would interfere with any applicable requirement concerning attainment and reasonable
further progress (as defined in section 7501 of this title), or any other applicable requirement” of
the Clean Air Act. See 80 Fed. Reg. at 33975 (citing 42 U.S.C. § 7410(l)). Consistent with this
requirement, EPA stated in the SSM SIP Call that, in revising its SIP to eliminate any unlawful
SSM provisions, the state “should assure that the replacement provision meets the applicable
overarching CAA requirements that the provision is designed and intended to meet, is legally
and practically enforceable and is not less stringent than the prior SIP provision.” 80 Fed. Reg.
at 33976/2. To the extent that there is any concern that the revised SIP provision is less stringent
than the provision it replaces, then “there will need to be a careful evaluation as to whether the
revised provision would interfere with any applicable requirement concerning attainment and
reasonable further progress and with any other applicable requirement of the CAA.” Id. In other
words, where a state proposes to replace a continuously applicable, numeric emission limit with
a less stringent limit, the state must demonstrate that (1) it has “properly developed” the revised
emission limitation, (2) that the emission limit will meet all applicable requirements of the Act,
including attainment and maintenance of the NAAQS, and (3) that the limit is both legally and
practically enforceable. Id. 80 Fed. Reg. at 33975-76. Here, Delaware’s proposed revision to its
particulate matter emission limit satisfies none of those requirements.
First, Delaware failed to provide any technical support demonstrating that its revised, and
considerably less stringent particulate matter limit was “properly developed.” 80 Fed. Reg. at
33975. Indeed, replacing a 0.3 lb/MMBtu allowable level, on a 2-hour average, with the same
numerical value of 0.3 lb/MMBtu with a much longer 30-day rolling average drastically reduces
the stringency of the standard.17 The proposal could, for example, allow short-term bursts of
pollution during start-up or shutdown that cause exceedances of the 24-hour NAAQS, even
17

Delaware’s proposal also fails to make clear whether “particulate matter” include only
filterable or both filterable and condensable particulate matter. It should include both.
7
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though the source complies with the thirty-day limit in the SIP. This is precisely the problem
that EPA sought to address by eliminating unlawful SSM exemptions—namely, the state practice
of allowing sources to emit massive amounts of pollution in short periods of time, even though a
particular area may be in attainment with the NAAQS. Delaware’s proposal effectively
circumvents EPA’s SSM SIP Call, and essentially continues the state’s practice of exempting
particulate matter exceedances during periods of startup and shutdown.
Even if it were the case that for some periods of time, and for some equipment, higher
SSM emissions are unavoidable, there is no justification for Delaware’s “one-size-fits-all” thirtyday averaging period. As EPA made clear in the SSM SIP Call, the proper averaging period
should be a case-by-case determination based on specific facts for a given source or source
category. To ensure a similar stringency, a longer averaging period should be accompanied by a
smaller numerical value for the allowable emissions. By allowing a longer than two-hour
average simply in order to absorb or smooth-out high SSM emissions, Delaware’s proposal
undermines the core purpose of EPA’s SSM SIP Call—namely, to require the use of emissions
controls to the maximum degree possible, best work practices, and cleaner fuels to minimize the
high emissions during SSM time periods. To comply with EPA’s SIP Call and the Clean Air Act
itself, Delaware cannot simply average away unlawful emissions. Even if this were an
acceptable approach to SSM emissions (which it is not), the state has wholly failed to provide
any technical support for its new averaging period.
Second, and importantly, Delaware has failed to demonstrate that the revised particulate
matter emission limit will meet all applicable requirements of the Act, including attainment and
maintenance of the NAAQS. Indeed, Delaware does not even attempt to demonstrate that a
thirty-day rolling average is sufficient to ensure compliance with the 24-hour PM NAAQS.
Because Delaware has not, and cannot, demonstrate that its relaxed thirty-day rolling average
emission limit will not “interfere with any applicable requirement” of the Act, it cannot be
approved under 42 U.S.C. § 7410(l). Delaware’s relaxed particulate matter limit also violates the
Clean Air Act’s anti-backsliding prohibition. Although that provision, by its terms, applies only
when EPA “relaxes” a primary NAAQS,” EPA has interpreted it to apply to circumstances like
this SSM SIP revision. Indeed, “the Act reflects Congress's intent that air quality should be
improved until safe and never allowed to retreat thereafter.” S. Coast Air Quality Mgmt. Dist. v.
E.P.A., 472 F.3d 882, 900 (D.C. Cir. 2006), decision clarified on denial of reh'g, 489 F.3d 1245
(D.C. Cir. 2007) (applying the Clean Air Act’s anti-backsliding prohibition to circumstances
where EPA tightens air quality standards). Even where EPA or the state sets requirements that
ultimately prove too stringent and unnecessary to protect public health, EPA and the states are
forbidden from relaxing those standards. See id.; 42 U.S.C. § 7502(e). Additionally, EPA made
clear in the final SIP Call that states should comply with the Act’s anti-backsliding prohibition.
80 Fed. Reg. at 33975-76. And where, as here, a state proposes to weaken a particular emission
limit, the state must provide a more detailed evaluation and demonstration that the SIP revision is
consistent with the overarching requirements of the Act.
As EPA makes clear in its SIP Call, any emission limit or narrative standard that newly
authorizes emissions must be demonstrated not to cause a violation of other substantive CAA
requirements, including the NAAQS and the Clean Air Act’s Prevention of Significant
Deterioration (“PSD”) increments. See, e.g., id. at 33916 (alternative limits “must comply with
sections 110(k)(3), 110(l), and 193 and any other applicable substantive requirements of the
8
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CAA”). To determine whether the NAAQS or PSD increments are affected by startup or
shutdown operations or by new, less stringent emission limitations, states may need to model
those emissions. In a proposed rule on a SIP revision by Alabama, for example, EPA has taken
the position that — at least when a state attempts to weaken a SIP limit — the state bears the
burden of showing that this weakening will not affect the NAAQS. See 79 Fed. Reg. 8645, 8650
(Feb. 13, 2014) (“EPA now concludes that it should assume that a SIP revisions that relaxes an
existing SIP requirement ‘would interfere’ with NAAQS attainment and maintenance in the
absence of record evidenced demonstrating that it would not”). Unless Delaware evaluates the
impact of higher SSM emissions on the NAAQS, PSD increments and other Clean Air Act
requirements, the state’s relaxed particulate matter standard cannot be approved. Importantly,
Delaware must also consider the collective impact of higher emissions from all sources that are
to receive alternative requirements for startup and shutdown — and not measure the impact of
higher limits for individual sources in a vacuum.
Delaware suggests that the particulate matter revision will not change the annual
emissions—i.e., tons per year. As an initial matter, the state fails to provide any technical
support for this statement, and it is unclear how the state translated the two-hour limit into a
thirty day limit. This statement is likely to be untrue since the stringency of the standard is being
considerably weakened. The state should provide a technical justification for the proposition that
that annual emissions will not increase as a result of the proposed revision. However, even if it
were the case that the annual emissions might not change, this is irrelevant since the PM10 and
PM2.5 NAAQS (as well as NAAQS for pollutants such as NOx and SO2, for which PM
compounds are precursors) have averaging times that are much shorter than annual emissions (or
even 30-days). That Delaware’s proposal may not increase annual emissions does not
demonstrate compliance with EPA’s 24-hour PM NAAQS.
Finally, even if Delaware had provided adequate support for its less stringent averaging
period, and even if the agency could demonstrate that the new limit will meet the requirements of
the Clean Air Act, the state has failed to demonstrate that the new limit is both legally and
practically enforceable. 80 Fed. Reg. at 33975-76. Indeed, the revisions do not specify how
compliance with the thirty-day limit (or any replacement averaging time period) will be
demonstrated. While compliance with the existing 2-hour allowable limit might be demonstrated
using stack tests, it is not practical to use stack tests for PM compounds for 30-days (or even 24hours). If Delaware’s intent is that PM continuous emissions monitoring systems (“CEMS”) will
be used as the method of compliance, the state must include that enforceable requirement in the
SIP revision.18
C.

Delaware’s Revised SIP Revisions Relating to Sulfur Dioxide and Opacity
Emissions are Similarly Inconsistent with the Clean Air Act and the SSM SIP
Call.

18

Moreover, since only filterable PM can be measured using CEMS, if condensable PM is also
included, as it should, the method of compliance has to be PM CEMS plus stack-testing
supplemented by some form of process/parametric monitoring.
9
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In response to EPA’s SSM SIP Call, Delaware also proposes to repeal their entirety the
state’s current opacity and sulfur dioxide emission limits. See 20 DE Reg. 317 at 2.3-2.5 (Oct. 1,
2016) (proposing to remove in their entirety 7 DE Admin. Code §§ 1108 (sulfur dioxide
emissions from fuel burning equipment); 1109 (sulfur dioxide from industrial operations); and
1114 (visible emissions)). These proposed SIP revisions are unlawful for all of the same reasons
that the state’s proposal to relax its particulate matter emissions violates the Clean Air Act and
the SSM SIP Call. In particular, Delaware has failed to demonstrate that its revised SIP contains
enforceable emission limits that ensure compliance with all applicable requirements of the Act,
including the SO2 NAAQS and the Clean Air Act’s visibility protection requirements. 42
U.S.C. §§ 7410(a)(2)(A), 7410(a)(1); Conn. Fund for Env’t, Inc. v. EPA, 696 F.2d 169, 172 (2d
Cir. 1982) (CAA requires that SIPs contain “measures necessary to ensure the attainment and
maintenance of NAAQS”); Mont. Sulphur & Chem. Co. v. EPA, 666 F.3d 1174, 1180 (9th Cir.
2012) (“The Clean Air Act directs states to develop implementation plans—SIPs—that ‘assure’
attainment and maintenance of national ambient air quality standards (“NAAQS”) through
enforceable emission limitations.”) (citing 42 U.S.C. §§ 7407(a), 7410(a)(2)(A)); Hall v. EPA,
273 F.3d 1146, 1153 (9th Cir. 2001) (“Each State must submit a [SIP] that specif[ies] the manner
in which [NAAQS] will be achieved and maintained within each air quality control region in the
State”) (internal citations omitted). EPA may approve an Infrastructure SIP only if it meets the
requirements of section 110(a)(2) of the Act, and the state bears the burden of demonstrating that
its SIP submission satisfies the standards of section 110(a)(2). Mich. Dept. of Envtl. Quality v.
Browner, 230 F.3d 181, 183, 185 (6th Cir. 2000) (affirming EPA’s rejection of a SIP proposal
where the state “failed to offer evidence that [the] proposed rules will not interfere with the
attainment and maintenance of the NAAQS.”). “Each plan must demonstrate that the measures,
rules, and regulations contained in it are adequate to provide for the timely attainment and
maintenance of the national standard that it implements.” 40 C.F.R. § 51.112(a). Here,
Delaware’s proposal to eliminate the SIP provisions governing sulfur dioxide and opacity
emissions fails to meet these standards, and thus cannot be approved.
Delaware justifies its revision to the opacity regulations on the grounds that “there is no
quantifiable relationship between visibility emissions and fine particulate matter emissions.” 20
DE Reg. 317 at 2.5. This is technically incorrect. Reduced visibility (i.e., opacity) often results
from fine particulate matter emissions. While it is correct that there is no universal relationship
between opacity and particulate matter (i.e., applicable to all sources at all times), it is incorrect
that there is “no quantifiable relationship.” The state should strike this sentence.
Similarly, with respect to the sulfur dioxide regulations, Delaware states that it “believes
existing federal requirements like, for example, New Source Performance Standards are adequate
to ensure attainment and maintenance of sulfur related NAAQS in Delaware.” It is not clear
what this belief is based on. The state must provide appropriate analysis to justify this statement.
D.

Delaware’s Proposed Revisions to 7 DE Admin. Code § 1142, Concerning “Best
Engineering Judgment” for NOx Emissions, are Insufficient to Comply with the
Clean Air Act.

Finally, we agree with Delaware’s proposal to repeal the exemption for startup and
shutdown nitrogen oxide (“NOx”) emissions. 7 DE Admin. Code § 2.3.1.6. We have serious
10
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concerns, however, with the remaining regulatory language, which states that “best engineering
judgment” may be used to determine compliance with NOx emission limits during SSM events.
The key language in the regulations provides:
NOx emissions from each NOx emission source at the facility shall be determined
for all periods of startup, shutdown or malfunction. To the extent that such
emissions are not measured by CEMS during such periods of startup, shutdown or
malfunction, and to the further extent that performance testing for such source did
not establish emission factors for such equipment reflective of operations during
periods of startup, shutdown or malfunction, then the owner or operator shall
estimate such emission rates from such source during any periods of startup,
shutdown or malfunction in accordance with best engineering judgment.
7 DE Admin. Code § 1142-2.4.2.2 (emphasis added). Although Delaware’s “best engineering
judgment” standard for demonstrating compliance with NOx emission limits is not a new
proposal, the state’s revision essentially establishes an alternative SSM compliance method for
certain NOx sources, even though Delaware has not adequately demonstrated that such an
approach is appropriate under these circumstances. The term “best engineering judgment” is not
only too vague and ambiguous to be practically or legally enforceable, but it does not reflect
consideration of the seven specific criteria by which alternative emission limitations for startup
and shutdown should be developed. See 80 Fed. Reg. at 33913-14. In particular, Delaware must
demonstrate that the “best engineering judgment” standard (1) is narrowly tailored to defined
source categories using specific control strategies; (2) that the use of a specific compliance
method and control strategy for the source category is “technically infeasible” during startup or
shutdown; (3) that “all possible steps are taken to minimize the impact of emissions during
startup and shutdown on ambient air quality”; and (4) that the actions during startup and
shutdown are properly documented or that the work practice standards are both practically and
legally enforceable. Id. at 33914. Delaware’s “best engineering judgment” satisfies none of
those requirements, and is therefore not an approvable SIP revision. Delaware must reevaluate
and revise the “best engineering judgment” standard to comply with EPA’s SIP Call guidance.
As an initial matter, we recommend that the agency should explicitly define what that
term means, and that the state provide support for using “best engineering judgment” as an
alternative compliance method, as well as examples of “best engineering judgment” in particular
contexts. In our experience, this term and similarly broad and undefined terms allowing the use
of “best judgment” have often resulted in emissions estimates based on nonexistent engineering
or even bad engineering “judgment.”
Moreover, it does not appear that Delaware has considered the potential effect of this
“best engineering judgment” standard on its ability to satisfy the required ozone attainment
demonstrations and planning under the Act. Under § 110(l) of the Clean Air Act, EPA cannot
approve SIP revisions that would interfere with attainment of the NAAQS or PSD increments:
“The Administrator shall not approve a revision of a plan if the revision would interfere with any
applicable requirement concerning attainment and reasonable further progress (as defined in
section 7501 of this title), or any other applicable requirement of this chapter.” 42 U.S.C. §
7410(l). In keeping with this requirement, EPA stated in the SSM SIP call that, “[a]s part of its
justification of the SIP revision, the state [should] analyze[] the potential worst-case emissions
11
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that could occur during startup and shutdown based on the applicable alternative emission
limitation” 80 Fed. Reg. at 33980.
Here, Delaware’s narrative SIP revision fails to address or evaluate the impact of
uncontrolled nitrogen oxide emissions during startup and shutdown on the state’s nonattainment
areas, or how the “best engineering judgment” standard addresses assures compliance with ozone
NAAQS. This is especially troubling given that Delaware’s “best engineering judgment”
standard apparently applies to areas of the state that have the worst air quality in the state—New
Castle and Sussex Counties. Given the huge quantities of nitrogen oxide emissions that are
possible during startup and shutdown, and given that NOx is a precursor pollutant that causes
ground-level ozone, Delaware must evaluate the potential worst-case emissions that could occur
during startup/shutdown under the “best engineering judgment” standard. It appears that the
state’s proposal will do little (if anything) to reduce NOx emissions below the status quo, and
could exacerbate New Castle and Sussex County’s nonattainment status.
Finally, Delaware must require sources to report how they intend to comply with the
“best engineering judgment” standard and the substantive requirements of the NOx regulations.
As written, there is no way for Delaware, EPA, or citizens to know—without requesting
documentation from sources—whether sources are complying with state’s NOx limits during
startup and shutdown, and what “best engineering judgment” means for any particular source.
Thus, the standard is not practically enforceable by Delaware, EPA, or citizens in federal court.
If Delaware insists on keeping this vague and ambiguous “best engineering judgment”
standard—which we maintain is not consistent with the requirements of the Clean Air Act or the
SIP Call rule, and therefore not approvable by EPA—the agency should require any “best
engineering judgment” determinations to be incorporated into individual Title V permits. SSM
emissions and compliance methods must then be reported by sources through, at the least, their
quarterly Title V compliance reports.
IV.

CONCLUSION

Thank you for the opportunity to submit these comments. We respectfully request that
Delaware revise its proposed rule as outlined above. Please do not hesitate to contact us with
any questions or to discuss the matters raised in these comments.
Sincerely,

Joshua Smith
Staff Attorney
2101 Webster St.
Oakland, CA 94612
joshua.smith@sierraclub.org
12
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Via Electronic Mail
March 24, 2017
To:

Stephen Ours
Department of Energy and Environment
Air Quality Division
1200 First Street, N.E., 5th Floor
Washington, D.C. 20002
airqualityregulations@dc.gov
stephen.ours@dc.gov

From: Sierra Club
Re:

Public Comments:
(1) Notice of Proposed Rulemaking, Air Quality Fees and Synthetic Minor
Permitting Program
(2) Notice of Proposed Rulemaking, Chapters 1 and 2 of the Air Quality Regulations
SIERRA CLUB’S COMMENTS

Sierra Club hereby respectfully submits comments on the above-referenced proposed
rules published on February 3, 2017 by the Department of Energy and Environment (“DOEE” or
“the Department”). Both proposals, which affect the Department’s regulation of air pollution
sources across the District, include changes that fail to comport with the federal Clean Air Act,
and could compromise the health of the City’s residents. While we appreciate the Department’s
desire for regulatory changes that allow for enhanced and efficient enforcement and understand
the nature of many of the District’s major air pollution sources, there are significant aspects of
these proposals that are inadequate and require revision. Below, we identify several deficiencies
for the Department to address before taking final action.
I.

The Proposals Undermine Public Participation in the Department’s Decisionmaking
Process.

Sierra Club appreciates the extended opportunity to comment on these proposed
rulemakings. At the same, however, we note that given the dearth of explanation provided in the
rule proposals, it has been unduly difficult to understand, much less meaningfully comment on,
these actions and their implications, particularly regarding the new synthetic minor permitting
program. For example, in issuing the proposed program, DOEE failed to offer any explanation as
to: why the proposed synthetic minor option is needed; the potential air quality impacts of
allowing the District’s sources to utilize the program, in general and specifically for hazardous
air pollution; the process by which a permittee would obtain, and the Department would approve,
a synthetic minor source permit; and the types of monitoring, reporting, and recordkeeping
requirements that will be required to ensure compliance with any synthetic minor sources
emissions limits. By failing to provide a detailed written explanation of its rationale for these
regulatory changes, the Department’s proposed rulemakings fall far short of what is needed to
assure adequate and meaningful public participation. Simply put, the agency’s failure to provide
1
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more detail in the proposals on what it is doing and why, impedes the public’s ability to
participate in a useful, informed manner, undermining the very purpose of public participation.
The Department’s failure to explain and justify its actions also undermines judicial
review. As the D.C. Court of Appeals has recognized, for an administrative action like the
Department’s “to be tested by the basis upon which it purports to rest, that basis must be set forth
with such clarity as to be understandable. It will not do for a court to be compelled to guess at the
theory underlying the agency's action; nor can a court be expected to chisel that which must be
precise from what the agency has left vague and indecisive.” D.C. Appleseed Center for Law and
Justice, Inc. v. D.C. Dept. of Insurance, Securities and Banking, 54 A.3d 1188, 1216 (D.C. 2012)
(quoting SEC v. Chenery Corp., 332 U.S. 194, 196-97 (1947)); Id. at 1216-17 (“By requiring the
[agency] to explain its decisions fully and rationally, we can ‘be confident that missing facts,
gross flaws in agency reasoning, and statutorily irrelevant or prohibited policy judgments will
come to a reviewing court's attention.”) (quoting Great Lakes Gas Transmission Ltd. P'ship v.
F.E.R.C., 984 F.2d 426, 432 (D.C. Cir.1993).
At the very least, the Department’s proposals should be accompanied by full explanations
of its legal authority and reasoning, including discussions of why it is proposing the particular
action, and a discussion of what effects these actions might have on air quality and health in the
District. We also urge the Department to adopt the specific notice and comment requirement
revisions suggested below to further enhance the ability of the public to engage in the
Department’s decisionmaking processes.
II.

The Proposal Regarding Air Quality Fees and Synthetic Minor Permitting Program

A.

The Proposed Synthetic Minor Program is Incomplete and Arbitrary.

In the proposed rule concerning “Air Quality Fees and Synthetic Minor Permitting
Program,” the Department formally establishes a new and significant permitting scheme that will
excuse many, if not most, of the District’s major air pollution sources from the otherwise
applicable, more comprehensive permit requirements mandated by the federal Clean Air Act.
As presented, the “synthetic minor” program allows exemption of air pollution sources
from the Department’s Chapter 300 permitting requirements that apply to (a) any major source;
(b) any source, including an area source, subject to a standard, limitation, or other requirement
under § 111 of the Clean Air Act; (c) any source, including an area source, subject to a standard
or other requirement under § 112 of the Clean Air Act; (d) any affected source; and (e) any
source in a source category designated by the Administrator pursuant to 40 C.F.R. § 70.3. See
Proposed Rule 1 at § 300.1. It also allows exemption of air pollution sources from other
applicable District or federal air quality regulations. Specifically, the “synthetic minor”
provisions state as follows:
200.6 The Department may establish a condition in a permit issued pursuant to this
chapter that limits emissions from a source so as to avoid applicability of the
permitting requirements of § 300.1.

2
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200.7 The Department may establish a condition in a permit issued pursuant to this
chapter that limits emissions from a source so as to avoid applicability of a
District or federal air quality regulation, other than the requirements of § 300.1,
except when prohibited by another District or federal regulation.

*

*

*

300.3(c) All sources that obtain a permit with a condition pursuant to § 200.6 that allows
the source to avoid the applicability of § 300.1, and pay the associated fees
pursuant to § 305.5, commonly referred to as a “synthetic minor” permit, are
exempted from the requirements to obtain a Part 70 permit…
In effect, this proposed program will allow major sources of air pollution—including any
sources that are major for their hazardous air pollution emissions—to circumvent the legal
requirements for major sources, including stricter pollution limits and requirements for
inspections and recordkeeping.
First, as a general matter, EPA has, for its part, excused some major sources from
compliance with otherwise applicable emission standards and permitting requirements based on
synthetic minor source permits intended to limit the source’s “potential” to emit. There is
nothing in the Department’s proposed regulations, however, that provides any reason to believe
that permits granted under its synthetic minor program would actually limit a source’s
“potential” to emit. Likewise, there is nothing ensuring that any synthetic minor emissions limits
issued under this program would be federally enforceable, as EPA requires. To be federally
enforceable, limits must be practically enforceable.1
The Department’s proposed regulations are instead impermissibly vague and incomplete.
The proposal lacks regulatory provisions that clearly set forth monitoring, reporting,
recordkeeping, and other requirements necessary to ensure that synthetic minor source emissions
limits are never exceeded by the permitted source. In fact, as drafted, it is unclear whether
synthetic minor sources would be subject to any such requirements if they are exempt from the
Chapter 3 (Operating Permits and Acid Rain Programs) requirements.2 For example, Chapter 3

1

See, e.g., In re Shell Offshore, Inc., Kulluck Drilling Unit and Frontier Discoverer Drilling
Unit, 13 E.A.D. 357, 394 n.54 (EAB 2007) (explaining that in “addition to requiring conditions
and limitations directly enforceable by regulators at both the federal and state level (see 40
C.F.R. 5§ 2.21(b)(17)), the term ‘federal enforceability’ has been interpreted as requiring
practical enforceability as well. That is, the permit must include conditions allowing the
applicable enforcement authority to show continual compliance (or non-compliance) such as
adequate testing, monitoring, and record keeping requirements.”).
2
Chapter 5 provides the Mayor with authority to require monitoring and testing, but neither
Chapter 5 nor these proposed rules require the Mayor to exercise that authority for synthetic
minors. In fact, several of the Chapter 5 requirements apply only to sources that emit twenty-five
tons or more per year of air pollution, thereby excluding those with synthetic minor limits. See,
e.g., D.C. Mun. Regs. tit. 20 §§ 500.2, .9. To the extent the Department intends for synthetic
3
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requires permittees to identify and describe “air pollution control equipment and compliance
monitoring devices or activities,” describe or reference “any applicable test method for
determining compliance with each applicable requirement,” and set forth “methods used for
determining compliance including a description of monitoring, recordkeeping, and reporting
requirements and test methods.” D.C. Mun. Regs. tit. 20 § 301.3(c)-(d), .5. The Department’s
proposed program does not even mention monitoring, recordkeeping, or reporting.
Similarly, the Department’s proposed program does not set forth any specific
requirements for the actual content of a synthetic minor permit. This is in stark contrast to the
specific permit content requirements applicable to Chapter 3 sources. See D.C. Mun. Regs. tit. 20
§ 302. The proposed notice requirement at section 210.5(d), requiring the Department to include
a “description of the proposed limitation and the resulting potential to emit of the” synthetic
minor source is not at all sufficient to correct these discrepancies. The permit, not just the
Department’s notice, must include the emissions limit, along with the other requirements to
ensure that the limit is federally enforceable.
The Department’s proposal does not even describe the particular process by which a
source would apply for and obtain coverage under a synthetic minor program. It is not acceptable
for the Department to fill these key program gaps later via policy statements, case-by-case
determinations, or in a different rulemaking; it must do so now, before allowing the District’s
sources to circumvent the Clean Air Act’s requirements.
B. The Proposed Synthetic Minor Program Threatens the Health of District Residents
With Unregulated Hazardous Air Pollutants.
It is important to understand that the Department’s proposed synthetic minor program
could present serious toxic risks to those who live, work, and recreate in the District. This is
because it could excuse major sources of hazardous air pollutants from compliance with the strict
national emissions standards for dangerous toxics, including mercury and lead, which can be
very dangerous at very low levels.
Before finalizing this program, the Department should determine whether and which
sources in the District could claim the synthetic minor exemption for their hazardous air
pollution emissions. We understand that, comparatively speaking, there are not many large
polluting sources in this City. However, it is unclear whether any of those sources, including the
Capitol Power Plant, the U.S. Government Printing Office, the U.S. Treasury Bureau of
Engraving & Printing, Blue Plains Wastewater Treatment Plant, and the District’s operating
asphalt plants, would be able to claim the synthetic minor source limits for their hazardous air
pollutants. Indeed, although there was no synthetic minor program at the time, the Department
previously applied synthetic minor limits on the Capitol Power Plant’s hazardous air pollution.3
minor sources to be subject to particular requirements set forth in Chapter 5, it must say so
clearly in the proposal.
3
See DOEE, Permits to Construct Two Combustion Turbines and Associated Two Heat
Recovery Steam Generating Units with Duct Burners at II.e-f (June 5, 2013),
https://doee.dc.gov/sites/default/files/dc/sites/ddoe/page_content/attachments/Capitol%20Power
%20CTs%20Permits%206663-C%20and%206664-C%20Final.pdf.
4
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Under a synthetic minor program, when such major hazardous air pollution sources are regulated
instead as synthetic minors, they may only be required to limit emissions of any single hazardous
air pollutant to less than 10 tons per year (“TPY”) and emissions of all hazardous air pollutant
emissions to less than 25 TPY. In practice, sources may be able to meet those thresholds by
limiting only their hydrogen chloride (HCl) emissions, leaving them free to emit dangerous
levels of other hazardous air pollutants, including lead and mercury—levels that would have
been significantly reduced had the source been required to install the controls required for major
sources of hazardous air pollutants.4 Even if HCl limits could cause some emissions of other
hazardous pollutants to proportionally decrease below 10TPY, releases of highly toxic chemicals
in those amounts would still pose serious health threats. To guard against this, the Department
should revise its proposed program to explicitly prohibit sources from becoming synthetic
minors for their hazardous air pollutant emissions.
C. The Proposed Notice-and-Comment Opportunity Requirements for Draft Permits Are
Inadequate.
As noted above, it is crucial for the Department to ensure meaningful opportunities for
public participation in the agency’s decisionmaking process. To that end, the Department must
revise section 210.4, which sets forth the notice and comment procedures for draft permits.
As proposed, § 210.4 states as follows:
The Department shall use at least one (1) of the following procedures to ensure
appropriate means of notification:
(a)

Mail or e-mail a copy of the notice to persons on a mailing list that the
Department develops consisting of those persons who have requested to be
placed on such a mailing list;

(b)

Post the notice on the Department’s website;

(c)

Publish the notice in a newspaper of general circulation in the area
affected by the source;

(d)

Provide copies of the notice for posting at one (1) or more locations in the
area affected by the source, such as post offices, libraries, community
centers, or other gathering places in the community; or

(e)

Employ other means of notification as appropriate.

Proposed Rule 1 at § 210.4 (emphases added). This provision arbitrarily assumes that providing
notice by just one of these means will “ensure appropriate means of notification”; the
Department has made no showing, however, nor can it, that simply “provid[ing] copies of the
4

For example, a source that qualifies as a synthetic minor because it emits 24.999 tons of
hazardous air pollutants per year could avoid installing controls for mercury and thereby emit far
greater mercury levels than a major source that would be subject to controls.
5
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notice for posting” at a post office, library, community center, or “other gathering place[] in the
community” that is “affected by the source” is on its own actually an effective or appropriate
way to notify the public of permitting decisions.5
At a minimum, the Department needs to establish interested-party lists comprised of
persons who wish to receive notice of permitting actions, as well as community groups, news
media, and ANC commissioners, and should always mail or e-mail notices to those interested
parties and also post the notices on the Department’s website for the duration of the comment
period. This would require minimal, if any, agency resources, but would make it substantially
easier for the public to learn about and participate in permitting decisions. Based on this
suggestion, the revised language of 210.4 would state as follows (additions in bold):
The Department shall use at least one (1) of the following procedures to ensure
appropriate means of notification:
(a)

Mail or e-mail a copy of the notice to persons on a mailing list that the
Department develops consisting of those persons who have requested to be
placed on such a mailing list, community groups, news media, and
Advisory Neighborhood Commissioners; and

(b)

Post the notice on the Department’s website;.

In addition to (a) and (b), the Department shall use at least one (1) of the
following procedures:
(c)

Publish the notice in a newspaper of general circulation in the area
affected by the source;

(d)

Provide copies of the notice for posting, and ensure the notice is posted,
at one (1) three (3) or more locations the area affected by reasonably
calculated to provide actual notice to persons potentially affected by
the source, such as post offices, libraries, community centers, or other
gathering places in the community; or

(e)

Employ other means of notification as appropriate reasonably calculated
to give actual notice of the action in question to the persons potentially
affected by it, including press releases or any other forum or medium
to elicit public participation.

These suggested changes are consistent with EPA’s operating permit regulations, which
require permitting agencies to use multiple methods for providing public notice. See 40 C.F.R. §
5

It is unstated and unclear how the Department would define the area “affected by the source”
for air pollution permitting purposes, but that area would surely include multiple post offices,
libraries, and community centers/ gathering places, so providing the notice to just one location
would be plainly inadequate.
6
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71.11(3) (requiring notice to be mailed to specific persons, including those on an interested party
list; posted on a public website; and other methods “reasonably calculated to give actual notice
of the action in question to the persons potentially affected by it, including press releases or any
other forum or medium to elicit public participation.”); id. § 70.7(h)(1) (requiring “notice to
persons on a mailing list developed by the permitting authority using generally accepted methods
(e.g., hyperlink sign-up function or radio button on an agency Web site, sign-up sheet at a public
hearing, etc.) that enable interested parties to subscribe to the mailing list.”).
D.

The Source-Category Permit Provisions Improperly Exclude Public
Participation.

Section 200.8 authorizes the Department to “establish a source category permit covering
a group of similar sources or emission units in accordance with certain requirements listed in §§
200.8(a)-(i). Subpart (e) states that the Department need not respond to each source category
permit application; “rather the source category permit may specify a reasonable period of time
after which an application is deemed approved and the applicant may construct and operate
under the source category permit.” Subpart (f) then notes that “[t]he applicant for a source
category permit may be issued an individual permit, letter, or other document indicating that the
application has been approved or denied.” Finally, section 200.8(i) now provides that the “draft
source category permit shall be subject to the public notice and comment requirements of § 210,
however, individual applications for the permit are not subject to public notice and comment.”
These provisions improperly and unfairly deprive District residents of important information
concerning the regulation of air pollution sources in their communities.
District residents have a right to know about air pollution from facilities, small or large,
near their homes, schools, places of work and play, and how that pollution is controlled. Yet
under this section of the Department’s regulations, the public will not even be notified when a
facility in their community has applied for or received a source-category permit, much less have
a chance to provide input on or contest a facility’s use of a source-category permit. The
Department has not provided any explanation for its basis from excusing its process for issuing
individual source-category permit process from the notice and comment procedures set forth in
Chapter 2, see D.C. Mun. Regs. tit. § 210.1 (“Before issuing a permit under this chapter…”). At
the very least, the Department should provide notice of individual applications to the public via
interested party lists and the Department’s website, as proposed above. Further, the Department
cannot lawfully allow decisions concerning individual permits to skirt judicial review to the
extent that participation in the public comment process is required for such review.
Before finalizing this proposal, we ask the Department to explain the following: (1) why
the Department is not requiring any kind of public notice and comment on individual sourcecategory permit applications; and (2) how, under § 200.8, the Department ensures that each
individual permittee meets the requirements of the source-category permits and is properly
claiming coverage under the source-category permit. We ask the Department to address the
second question in light of the language in § 200.8(e), quoted above, which states that the
Department need not even respond to a permit application and allows permits to be approved
automatically if the Department does not act within a specified timeframe.
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E.

The Proposed Changes to Section 303’s Judicial Review Provisions are Unclear.

The Department proposes to change section 303.11 to state that “[a]ny final action
granting or denying an application for a permit, permit amendment or modification, or permit
renewal shall be subject to judicial review in the Office of Administrative Hearings” (emphasis
added), instead of the Superior Court of the District of Columbia. But the provision and the ones
surrounding it continue to refer to “judicial review,” not administrative review. The Department
has failed to explain how it has legal authority to make this change, and again, has failed to
explain why it is doing so. DOEE must revise the rules to clarify how and where the public
obtains review of, and appeals, the Department’s permitting actions. We also ask the Department
to clarify the judicial review process for synthetic minor permits issued pursuant to §§ 200.6 and
200.7, and individual source-category permits issued pursuant to § 200.8.
III.

The Proposal Regarding Chapters 1 and 2 of the Air Quality Regulations.

In the Department’s second proposed rulemaking concerning “Chapters 1 and 2 of the
Air Quality Regulations” DOEE seeks to “clarify its general authorities to protect air quality in
the District.” Among other things, the Department proposes amendments to Section 102 that
purport to comply with EPA’s recently finalized rulemaking, State Implementation Plans:
Response to Petition for Rulemaking; Restatement and Update of EPA’s SSM Policy Applicable
to SIPs; Findings of Substantial Inadequacy; and SIP Calls To Amend Provisions Applying to
Excess Emissions During Periods of Startup, Shutdown and Malfunction, 80 Fed. Reg. 33840
(June 12, 2015) (SSM SIP Call). The SSM SIP Call requires DOEE to repeal the portions of its
SIP that provide exemptions and affirmative defenses to industrial polluters for excess emissions
during periods of startup, shutdown and upsets. DOEE’s proposal fails to comply with the rule
and the Clean Air Act. The DOEE’s proposed Subsection 102 contains unlawful exemptions and
director discretion provisions that allows DOEE to permit excess emissions during planned
shutdowns and allows DOEE to permit removal of control equipment mandated by federally
enforceable permits. Additionally, DOEE’s proposal is incomplete because it does address the
unlawful affirmative defense provisions in Sections 606.1, 606.2, and 606.4 that EPA called in
the SSM SIP Call Rule. 80 Fed. Reg. at 33,960/3-61/1.
EPA’s SSM SIP Call requires 36 states and air districts, including DOEE, to remove from
their SIPs exemptions and affirmative defenses that allow industrial facilities to pollute the air
without consequences when those facilities start up, shut down, or experience malfunctions. Id.
at 33,957-76. EPA found that SIPs with provisions that exempt emissions during such events—
like DOEE’s current SIP— are substantially inadequate to meet Clean Air Act requirements. Id.
In addition to requiring the 36 states whose SIPs contain these exemptions or affirmative defense
provisions to remove these provisions from their SIPs, the SIP Call also revises EPA’s policy for
SIP provisions addressing excess emissions during SSM events. Id. The SIP Call allows states 18
months to submit revised SIPs to EPA, which is the maximum time allowable under the statute.
Id. at 33,848; 42 U.S.C. § 7410(k)(5).
The SIP Call increases protections for communities against harmful air pollution from
industrial facilities. EPA expects that “revision of the existing deficient SIP provisions has the
potential to decrease emissions significantly in comparison to existing provisions,… encourage
sources to reduce emissions during startup and shutdown and to take steps to avoid malfunctions,
8
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should provide increased incentive for sources to be properly designed, operated and maintained
in order to reduce emissions at all times, … [and] has the potential to result in significant
emission control and air quality improvements.” 80 Fed. Reg. at 33,955-56. Importantly, beyond
the legal deficiencies in the provisions, “the results of automatic and discretionary exemptions in
SIP provisions, and of other provisions that interfere with effective enforcement of SIPs, are realworld consequences that adversely affect public health. Id. at 33,850.
Because, as EPA has recognized, facilities subject to the Clean Air Act can emit
significant amounts of particulate matter, sulfur dioxide, nitrogen oxide, and other harmful air
pollution during periods of start-up, shutdown, and maintenance, it is imperative that DOEE
include strong SIP provisions governing emissions during these periods to protect communities
across the District. Indeed, EPA expects that “revision of the existing deficient SIP provisions
has the potential to decrease emissions significantly in comparison to existing provisions”
because these required revisions will “encourage sources to reduce emissions during startup and
shutdown and to take steps to avoid malfunctions, . . . [and] should provide increased incentive
for sources to be properly designed, operated and maintained in order to reduce emissions at all
times.” Id. at 33,955-56 (emphasis added). SSM exemptions, like those in the current and
proposed DOEE SIP, have “real-world consequences that adversely affect public health,” and
removing those exemptions “has the potential to result in significant emission control and air
quality improvement.” Id. at 33,850, 33,956.
The best approach to the SSM SIP Call is for affected states, such as DOEE, to remove
the illegal exemptions from their respective SIPs. Removing the exemptions would restore the
effectiveness of emission limits that are designed to protect air quality and satisfy the Clean Air
Act’s requirements would apply at all times. Removing the exemption would make the
regulations of affected states comparable to regulations in those states that were not subject to
the SSM SIP Call.
Alternatively, for those source categories that truly cannot meet SIP emission limits
during startup and shutdown, states can establish alternative numerical limits that satisfy the
other requirements of the Clean Air Act. In these instances, states must establish clear, narrow
definitions of “startup” and “shutdown” to ensure these periods are as short as possible. Any
alternative limits must be adopted through the SIP revision process, with the accompanying
requirements for public notice and comment. Such limits must not interfere with maintenance of
any National Ambient Air Quality Standards (“NAAQS”) or Prevention of Significant
Deterioration (“PSD”) increments.
A. The Department’s Proposal Violates the Clean Air Act and EPA’s SIP Call and Policy.
1.

DOEE’s Called SIP Provisions.

In the SSM SIP Call Rule, EPA found that “the provisions in D.C. Mun. Regs. tit. 20 §
107.3, D.C. Mun. Regs. tit. 20 §§ 606.1 and 606.2 and D.C. Mun. Regs. tit. 20 § 606.4 are
substantially inadequate to meet CAA requirements and the EPA is thus issuing a SIP call to the
District of Columbia to correct its SIP with respect to these provisions.” 80 Fed. Reg. at 33961.
EPA found that Section 107.3 is substantially inadequate because it contains an unlawful
exemption. The current SIP-approved section 107.3 provides:
9
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The Mayor shall by notice to the owner or operator permit the continued operation of the
stationary source for the time period proposed, or for the lesser time as the Mayor finds
reasonable, or the Mayor may order the owner or operator to discontinue operation of the
stationary source until the maintenance is completed, or the malfunctioning equipment is
repaired.
(emphasis added). In the SSM SIP Call Rule, EPA explained why such exemptions are unlawful
under the Clean Air Act:
In accordance with the requirements of CAA section 110(a)(2)(A), SIPs must contain
emission limitations and, in accordance with the definition of ‘‘emission limitations’’ in
CAA section 302(k), such emission limitations must be continuous. Thus, any excess
emissions above the level of the applicable emission limitation must be considered
violations, whether or not the state elects to exercise its enforcement discretion. SIP
provisions that create exemptions such that the excess emissions during startup,
shutdown, load change, or emergencies are not violations of the applicable emission
limitations are inconsistent with the fundamental requirements of the CAA with respect
to emission limitations in SIPs.
78 Fed. Reg. 12460, 12496 (Feb 22, 2013) (“Proposed SSM Rule”) (emphasis added). EPA also
found that the existing Section 107.3 is unlawful because it is an unbounded director’s discretion
provision that allows the Mayor to excuse violations.
In the case of D.C. Mun. Regs. tit. 20 § 107.3, the provision authorizes the Mayor to
permit continued operation at stationary sources without functioning air pollution control
equipment. The Mayor’s grant of permission to continue to operate during the period of
malfunction or maintenance could be interpreted to excuse excess emissions from that
time period, and it could thus be read to preclude enforcement by the EPA or through a
citizen suit in the event that the Mayor elects not to treat the event as a violation. In
addition, the provision vests the Mayor with the unilateral power to grant an exemption
from the otherwise applicable SIP emission limitation, without any additional public
process at the D.C. or federal level, and without any bounds or parameters to the exercise
of this discretion. Most importantly, however, the provision purports to authorize the
Mayor to create an exemption from the emission limitation, and such an exemption is
impermissible in the first instance. Such a director’s discretion provision undermines the
emission limitations and the emissions reductions they are intended to achieve and
renders them less enforceable by the EPA or through a citizen suit. The EPA believes that
the inclusion of an unbounded director’s discretion provision in D.C. Mun. Regs. tit. 20 §
107.3 is thus a substantial inadequacy and renders this specific SIP provision
impermissible for this reason, in addition to the creation of an impermissible exemption.
Id. at 12,496-7.
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2.

DOEE’s Proposed Section 102 Contains Unlawful Exemptions and
Unbounded Director Discretion Provisions.

DOEE’s proposed Section 102 provides an exemption and director discretion provisions
substantially similar to the 107.3 provision that EPA has found to be unlawful in the SSM SIP
Call. The problematic provisions are listed below, with emphasis on the unlawful language.
The proposed Section 102.1 states:
The devices or practices provided for the control of air pollutants discharged from
stationary sources, or for otherwise complying with the air quality laws and regulations,
shall remain operative or effective whenever the stationary source being controlled is
operative or capable of producing emissions, except as otherwise provided in this section,
and shall not be removed prior to the owner or operator requesting, and receiving, either
written approval from the Department or an amendment to the source’s operating permit
issued pursuant to Chapter 2 of this title, as provided in §§ 102.4 and 102.6 of this title.
(emphasis added). DOEE’s proposed Section 102.4 provides:
The Department may, by written notice to the owner or operator, permit the continued
operation of the source for the time period proposed, or for the lesser time as the
Department finds reasonable, provided that:
(a)

The owner or operator of the equipment provides the notice required in §§
102.2 and 102.3 of this title;

(b)

The Department determines that measures have been taken to minimize
the length of the shutdown period;

(c)

The Department determines that it would be impossible or impractical to shut
down the source operation during the maintenance or repair period; and

(d)

The Department determines that operation of the source will not result in the
violation of any federally enforceable emissions limitation or requirement.

(emphasis added). The Proposed Subsection 102.6 provides:
The Department may, by written notice to the owner or operator, allow the removal of a
control device or practice pursuant to § 102.1 provided that:
(a)

The owner or operator submits a written request for removal of the control device
or practice at least ninety (90) days prior to the proposed date of removal;

(b)

The Department determines that it would be impossible or highly impractical to
maintain the control device or practice;

(c)

The Department determines that operation of the stationary source without the
control device or practice will not result in the violation of any federally
enforceable emissions limitation or regulatory requirement; and
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(d)

If the control device or practice is required by a permit issued pursuant to
Chapters 2 or 3 of the air quality regulations, the owner or operator shall submit
an application for an amendment to the permit at the same time or prior to the
written request specified under paragraph (a).

(emphasis added).
The Department’s proposal disregards the rule it purports to respond to, and is unlawful
for the numerous reasons EPA explained in the SSM SIP Call Rule. First, as EPA has already
made clear, DOEE cannot provide an exemption (like the one it has proposed) from otherwise
applicable SIP emission limitations by permitting continued operation when air controls are shut
down or removed. 78 Fed. Reg. at 12,496-7; 80 Fed. Reg. at 33,961. Exemptions are inconsistent
with the Clean Air Act because SIPs must include enforceable “emission limitations,” 42 U.S.C.
§§ 7410(a)(2)(A), (a)(2)(C), 7602(k), which must apply on a “continuous basis.” Id. § 7602(k).
Sierra Club v. EPA, 551 F.3d 1019, 1027-28 (D.C. Cir. 2008). The requirement for
“continuous” emission limitations means that “temporary, periodic, or limited systems of
control” do not comply with the Act. Id. at 1027 (quoting H.R. Rep. No. 95-294, at 92 (1977), as
reprinted in 1977 U.S.C.C.A.N. 1077, 1170). Yet that is precisely what an exemption from
emission limitations allows—temporary, periodic, or limited controls on emissions of air
pollution. This core requirement helps to ensure that the ambient air quality standards are
achieved, and communities are protected from the harmful impacts of pollution. DOEE’s
proposal to allow exemptions from operating control equipment in 102.1, to permit operation
during shutdown in 102.4, and to allow removal of control equipment under 102.6 would operate
as unlawful exemptions from SIP emissions limitations in violation of the Act and the SSM SIP
Call Rule.
Second, also explicitly made clear in the SSM SIP Call, DOEE cannot maintain
unbounded director’s discretion provisions like the proposed sections quoted above. The DOEE
cannot be “the unilateral arbiter of whether the excess emissions in a given event constitute a
violation….” 78 Fed. Reg. at 12,496. The proposed Section 102.4 would allow the Department to
unilaterally decide to “permit the continued operation of the source” for some predetermined
period during shut downs, and 102.6 would allow the Department to unilaterally allow “the
removal of a control device or practice,” before the owner/operator undergoes the mandatory
permitting procedures with notice and opportunity for public comment. In fact the provision
expressly allows the removal of equipment with submission of an application for a permit
change. See Proposed Rule 2, Section 102.6(d). Section 102.1 is the catchall that would allow
non-operation of control equipment as permitted by 102.4 or 102.6. All of these provisions give
the director unbounded discretion to allow sources to violate their permits, and could be read to
preclude enforcement by EPA or through a citizen suit.
The Act provides for citizens to have easy access to courts to improve the efficacy of the
protections established under it. 42 U.S.C. § 7604(a), (f); see also Train v. NRDC, 510 F.2d 692,
700 (D.C. Cir. 1975) (“The legislative history of the Clean Air Act Amendments reveals that the
citizen suits provision reflected a deliberate choice by Congress to widen citizen access to the
courts, as a supplemental and effective assurance that the Act would be implemented and
enforced.”). The Clean Air Act expressly authorized citizen suits over violations of “an emission
standard or limitation under this chapter.” 42 U.S.C. § 7604(a)(1). It specifically defined
12
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“emission standard or limitation” to mean “a schedule or timetable of compliance, emission
limitation, standard of performance or emission standard” “which is in effect under…an
applicable implementation plan.” Id. § 7604(f). Congress further defined the “terms ‘emission
limitation’ and ‘emission standard’” to “mean a requirement established by the State or the
Administrator which limits the quantity, rate, or concentration of emissions of air pollutants on a
continuous basis.” Id. § 7602(k). Congress also defined “the term ‘applicable implementation
plan’” to “mean[] the portion (or portions) of the implementation plan, or most recent revision
thereof, which has been approved under section 7410… and which implements the relevant
requirements of this chapter.” Id. § 7602(q). Thus, read together, these provisions mean that
citizens have the right to bring suits in federal court over violations of EPA-approved, stateestablished requirements for limiting emissions of air pollutants. See Lopez v. Gonzalez, 549 U.S.
47, 56 (2006) (“[O]ur interpretive regime reads whole sections of a statute together to fix on the
meaning of any one of them….”); Sierra Club, 551 F.3d at 1027 (reading definitions section of
Clean Air Act, § 7602, together with other section). Because exemptions remove citizens’ ability
to enforce emission limitations, they contravene the Act.
Additionally, director discretion provisions like DOEE’s proposed Sections 102.1, 102.4,
and 102.6 allow state personnel to revise SIP provisions without complying with the Act’s
mandated SIP revision process. 42 U.S.C. § 7410(a)(1) & (2), (i), (k), (l); § 7515; 80 Fed. Reg. at
33,928/1-2 & n.298. “Once approved by EPA, a SIP becomes federal law… and cannot be
changed unless and until EPA approves any change.” Comm. for a Better Arvin v. EPA, 786 F.3d
1169, 1174 (9th Cir. 2015). SIP emission limits can only be changed “through a SIP revision
approved by EPA in another notice-and-comment rulemaking. See 42 U.S.C. 7410(l).” Id. Thus,
in addition to the other reasons outlined above, proposed Sections 102.1, 102.4 and 102.6
contravene the Act because they allow the Department to unilaterally change the requirements of
the SIP without complying with the statutory process for SIP revisions.
The Department admits in its public notice that its proposal is an exemption. It states:
“The Department is correcting the substantial inadequacy in its regulations by specifying the
criteria under which the Department may grant this exemption.” Public Notice at 1. The
Department may not grant an exemption no matter what criteria it specifies because the Clean
Air Act does not allow exemptions to emissions limitations. EPA made clear in the SSM SIP
Call that states can chose to add enforcement discretion provisions into their SIP (as long as they
are not overly broad and would not interfere with enforcement by EPA or by other parties
through a citizen suit), see 80 Fed. Reg. at 33980, but exemptions are not allowed under any
circumstances.
Though not subject to the SIP Call, DOEE should also take this opportunity to clarify that
the Department can only grant variances from “state law only” provisions, and Section 103.3
should be clarified to state that the Department cannot grant a variance to any federally
enforceable emissions limitation or regulatory requirement. The proposed Section 103.3 reads
that “No variance may be granted to excuse performance required by any federal mandate.” The
term “mandate” is undefined and must be clarified.
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B.

DOEE Failed to Correct Provisions of the SIP in Section 606 Identified by
EPA as Substantially Inadequate to Meet Clean Air Act
Requirements.

DOEE’s proposal to respond to the SSM SIP Call Rule fails to include three of the four
called SIP provisions. In the SSM SIP Call Rule, EPA found that “the provisions in D.C. Mun.
Regs. tit. 20 § 107.3, D.C. Mun. Regs. tit. 20 §§ 606.1 and 606.2 and D.C. Mun. Regs. tit. 20 §
606.4 are substantially inadequate to meet CAA requirements and the EPA is thus issuing a SIP
call to the District of Columbia to correct its SIP with respect to these provisions.” 80 Fed. Reg.
at 33,961. DOEE’s proposal only contains revisions to Section 107.3 and does not explain in the
public notice why it has not proposed to fix the remaining sections, or when it will do so.
The SSM SIP Call gave the DOEE 18 months, the maximum amount of time allowed
under the statute, to respond to the SIP Call. Id. at 33,848; 42 U.S.C. § 7410(k)(5). The deadline
for DOEE to respond was November 22, 2016. Thus, DOEE’s response is already four months
overdue. DOEE must propose to fix the remaining sections in 606 as soon as possible, and
should propose the revisions to 606 along with appropriate revisions to Section 102 and 103. It
would be inappropriate for DOEE to ask EPA to approve a partial response to the SIP Call,
especially given DOEE has not even announced a timeline for proposing revisions to the
remaining sections. Thus, we request that DOEE revise Section 102 and 103 as outlined above,
and propose revisions to Section 606 as required by the SSM SIP Call Rule.

*

*

*

We thank you for the opportunity to submit these comments. Please do not hesitate to
contact us with any questions or to discuss the matters raised in these comments.
Dated: March 24, 2017
Respectfully, on behalf of Sierra Club:
Khushi Desai
Earthjustice
kdesai@earthjustice.org

Andrea Issod
Jim Dougherty
Sierra Club
DC Chapter, Sierra Club
andrea.issod@sierraclub.org jim.dougherty@sierraclub.org
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Eric Cornwell
Manager, Stationary Source Permitting Program
Air Protection Brach, Georgia EPD
4244 International Parkway Suite 120, Atlanta 30354
Eric.Cornwell@dnr.ga.gov
Via Electronic Mail
May 4, 2016
Re:

Sierra Club and GreenLaw Comments on Georgia EPD’s SSM SIP Call
Stakeholder Process and Updated Proposed SIP Revision

Dear Mr. Cornwell,
Sierra Club, GreenLaw, and Environmental Integrity Project (the “Commenters”)
submit the following comments concerning Georgia EPD’s SSM SIP Call stakeholder
process and the most recent draft of the proposed SIP revision (“Updated SIP Revision”).
Sierra Club and GreenLaw previously filed comments on this matter on March 8, 2016.
Those comments are incorporated herein as Exhibit 1. As explained in more detail below,
the Updated SIP Revision overwhelmingly fails to address the concerns outlined therein
and now illegally proposes to apply these provisions to new source review (“NSR”)
limits.
Substantive Comments
I.

The Updated SIP Revision Fails to Address Serious Flaws Outlined in Sierra
Club and GreenLaw’s Previous Comments

As stated above, Sierra Club and GreenLaw submitted comments on the first
version of EPD’s Proposed SIP Revision discussing many serious shortcomings within
the proposed regulations. EPD failed to correct virtually all of these problems. In
particular, among others, the following issues remain unaddressed in the Updated SIP
Revision. These and other issues are discussed more fully in the previous set of
comments. In addition, as discussed below, EPD’s proposal is even worse than the
original in multiple key respects.

1
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A. The Updated SIP Revision Maintains Inappropriate Work Practice Options for
Compliance
Work practice compliance options such as those included in the Updated SIP
Revision are only appropriate for certain source categories that cannot meet “normal”
numerical limits, and even then, only for periods when they cannot accurately measure
emissions of particular pollutants. As with EPD’s initial Proposed SIP Revision, the
Updated SIP Revision includes work practice compliance options that appear to apply to
virtually all (if not all) sources covered by Georgia’s SIP, despite the fact that many of
those sources could in fact comply with normal SIP limits during startup and shutdown.
Even assuming sources are unable to meet normal SIP limits during startup and
shutdown, absent a showing that emissions are not measureable during that time, EPD
should establish alternative numerical limits rather than relying on work practices.
B. The Updated SIP Revision Remains Unenforceable
Like the previous version of the proposal, the Updated SIP Revision contains a
number of unaddressed enforceability issues. For instance, the proposal would not require
sources to report any information to EPD to assure compliance with the proposed work
practices. Furthermore, the Updated SIP Revision compounds the issue by only
proposing to require sources to maintain records for five years rather than permanently,
as was contemplated in the original proposal. As discussed more fully in the previous
comments, the Updated SIP Revision is also impermissibly vague, lacking clear
definitions or limitations for vital terms such as “startup,” “shutdown,” “operate,” or “fire
prevention or process safety protocols.” The updated “clean fuels” requirement also
remains vague and unenforceable as it allows sources to use the “cleanest fuel the unit is
permitted to burn, as practicable” without any explanation of when fuel usage is
considered “practicable.” Thus, under the revised proposal, it is still up to sources to
choose whether and to what extent to use clean fuels.
C. EPD Fails to Limit Emissions on a Continuous Basis
The Updated SIP Revision also fails to address Commenters’ concerns that the
proposed regulations fail to include continuous emissions limits. As mentioned above and
discussed more fully in previous comments, the requirement to use clean fuels only to the
“extent practicable” could effectively exempt emissions from regulation if a source
deems burning of those clean fuels to be impracticable. Furthermore, EPD has not
defined what it means to “operate” controls in its general work practice option. While the
revised general work practice option now contains a requirement for the operation of
scrubbers, it impermissibly allows sources to not use scrubbers during startup and
shutdown if “specified by manufacturer.” Such a requirement cannot assure continuous
reduction of sulfur dioxide emissions during startup and shutdown if the manufacturer’s
specifications (which are not required to be reported to EPD or made available to the
public) state that the scrubbers must be bypassed or otherwise cannot be used during
startup and shutdown.
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D. EPD Failed to Address Other Problems Concerning Alternative Work Practice
Compliance Options
Even assuming work practice compliance options were appropriate under the
present circumstances, the Updated SIP Revision’s compliance options contain issues
flagged in previous comments that were not corrected. First, the Updated SIP Revision
includes no requirement that work practice options in Paragraphs 7(ii)(IV) and 7(ii)(V)
comply with the SIP Revision Process. The Updated SIP Revision also retains language
that would require permit applications seeking the inclusion of source-specific work
practice requirements to merely consider certain conditions, rather than emphasizing this
option as a last resort upon sufficient showing of listed criteria. Furthermore, a number of
conditions required for consideration, such as “that the frequency and duration of
operation in startup or shutdown mode are minimized,” have been cut from the Updated
SIP Revision. Finally the Updated SIP Revision fails to ensure that these compliance
options do not weaken the SIP. This has been exacerbated by EPD’s deletion of the
requirement that applications for source-specific work practices consider worst-case
emissions during startup and shutdown.
E. EPD’s Voiding Language is Now Even More Problematic
As noted in our previous comments, EPD’s proposed automatic rescission clause
in paragraph 9 is inconsistent with the Clean Air Act and cannot be approved by EPA
because the clause would allow EPD to avoid the required reasonable public notice of a
SIP revision and automatically modify the SIP without EPA’s review. EPD has failed to
address this problem. In fact, EPD now has added language to the voiding clause stating
that the current SIP exemption for startup, shutdown and malfunction will apply to New
Source Review (“NSR”) and Prevention of Significant Deterioration (“PSD”) limits. This
appears to be an end run around the requirements for review and comment by the public
and EPA: it would apparently add startup and shutdown exemptions that do not currently
exist for NSR and PSD limits into the SIP without any opportunity for the public to
comment on—or EPA to object to—this change.
F. EPD Fails to Demonstrate that Its Proposal Will Not Violate NAAQS or PSD
Increments
Finally, as discussed in previous comments, EPD has not made any showing that
the Updated SIP Revision would not interfere with attainment of National Ambient Air
Quality Standards (“NAAQS”) or Prevention of Significant Deterioration (“PSD”)
increments, as required by the Clean Air Act. This is particularly problematic given that
regions of Georgia comprising over half of the state’s population are designated as
nonattainment for PM 2.5, which can be emitted in huge amounts during startup and
shutdown. Furthermore, as noted above, the Updated SIP Revision removes the single
consideration requirement of ambient air quality in its rules for source-specific alternative
work plans, meaning that applications to incorporate those plans need not even consider
their effect on the NAAQS or PSD increments.
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II.

EPD Inappropriately Applies the Updated SIP Revision to NSR Limits

In addition to those issues previously noted by Commenters, EPD has also
impermissibly incorporated language that would apply the Updated SIP Revision Rules
to NSR limits. This proposal is contrary to the Clean Air Act, as EPA has previously
stated. In a letter to the Texas Commission on Environmental Quality (“TCEQ”), EPA
stated that SIP provisions that revise NSR permits, “including adding or revising
requirements for [malfunction, startup, shutdown] activities, should undergo the same
process as the original Federal Permit.” Letter from Jeff Robinson, EPA Air Permits
Section Chief, to Richard Hyde, TCEQ Air Permits Division Director (May 21, 2008),
available at https://www.epa.gov/sites/production/files/2015-07/documents/tceqssm.pdf.
Thus, before these provisions can be included in NSR permits, EPD must follow all of
the process requirements for each individual NSR permit, including notice and comment
reopening of the permits and best available control technology (“BACT”) and lowest
achievable control technology (“LAER”) review. See id. The blanket application of these
startup and shutdown provisions to NSR limits as currently proposed in the Revision is
therefore illegal.
Conclusion
For the foregoing reasons, Georgia’s proposed SIP revision must be further
revised to ensure that it is consistent with the requirements of the SSM SIP Call and
Clean Air Act, protects air quality and public health, and is approvable by EPA. Thank
you, and please do not hesitate to contact us with any questions or to discuss the matters
raised either here or in our previous comments.
Sincerely,
/s/
Lane A. Johnson
Environmental Law Program Fellow
The Sierra Club
50 F Street NW, 8th Floor
Washington, D.C. 20001
(202) 495-3051
lane.johnson@sierraclub.org
Zachary M. Fabish
Staff Attorney
The Sierra Club
50 F Street NW, 8th Floor
Washington, D.C. 20001
(202) 675-7917
zachary.fabish@sierraclub.org
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Patton Dycus
Senior Attorney
Environmental Integrity Project
1000 Vermont Avenue, NW, Suite 1100
Washington, DC 20005
(202) 263-4455 (office)
(404) 446-6661 (cell)
pdycus@environmentalintegrity.org
Robert B. Jackson, IV, Esq.
GREENLAW
104 Marietta Street, NW - Suite 40
Atlanta, GA 30303
(404) 659-3122 (voice)
(404) 522-5290
rjackson@greenlaw.org
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Comments on Georgia EPD’s draft SIP revision to address the SSM SIP call.
Minor comments
1. The draft revision would move existing paragraph 391-3-1-.02(2)(a)7 “Excess Emissions”
to a new paragraph 9 and modify it to apply as a non-SIP approved rule. EPA supports this
proposal and believes that retention of the existing provisions as state-only would not
inappropriately interfere with requirements for a sufficient state enforcement program.
2. Draft provision 391-3-1-.02(2)(a)7(ii)(I) provides that “[c]ompliance with the emission
limitations and standards identified in paragraph 391-3-1-.02(2)(a)7.(i) shall be achieved by
either Option I or II below:” Use of the term “option” is also used in the later provisions
regarding alternative work practice standards. To reduce possible confusion, EPA
recommends striking the phrase “Option I or II below” from the text of provision 391-3-1.02(2)(a)7(ii)(I).
3. Draft provision 391-3-1-.02(2)(a)7(ii)(II) requires the owner or operator of a source that
chooses to comply with alternative work practice standards for startup and shutdown to
maintain documentation regarding the details of such events. While these generic
requirements are not emission limitations, EPA agrees they are important and necessary
documentation requirements.
4. The first paragraph of draft provision 391-3-1-.02(2)(a)7(ii)(III) (General Alternative
Work Practice Standards Option) contains generic regulatory requirements to operate in a
manner consistent with good air pollution control practice for minimizing emissions and to
operate air pollution control devices to the maximum extent practicable, considering process
and control device limitations and safety constraints. While these “general duty”
requirements cannot alone be alternative emission limitations for startup and shutdown, EPA
agrees they are appropriate SIP requirements to impose upon sources. EPA recommends
making the requirements of this paragraph apply to all sources, not just those using option
(ii)(III).
5. Draft provision 391-3-1-.02(2)(a)7(ii)(II)I.B. requires the owner or operator to document
which option ((ii)(III), (ii)(IV), or (ii)(V)) is followed during each period of startup and
shutdown. Please note that the State should ensure that the requirements applicable to a
source are established up front, before a startup or shutdown event occurs.

Significant comments
6. Draft provision 391-3-1-.02(2)(a)7(ii)(I)II allows a source to comply with applicable
emission limitations and standards “during normal operation” and to comply with alternative
work practice standards “during periods of startup and shutdown.” As described in the SSM
SIP call, EPA considers periods of startup and shutdown as part of the normal operation of a
source. (See Final SSM SIP Call notice (6/12/15), footnote 2 on p. 33843.) In addition, this
approach raises the question of what is expected of a source during periods of malfunction,
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which are not “normal operation.” EPA recommends revising draft provision 391-3-1.02(2)(a)7(ii)(I)II to eliminate the reference to “normal operations” and instead state that
compliance shall be achieved by complying with the applicable emission limitations and
standards at all times other than startup and shutdown, during which the source will comply
with the specified alternative work practice standards.
7. The second paragraph of draft provision 391-3-1-.02(2)(a)7(ii)(III) provides that, during
periods of startup and shutdown, sources subject to any of the SIP emission limitations
identified in paragraph 391-3-1-.02(2)(a)7(i) may choose to comply with alternative work
practice standards I through XI for fuel burning sources and pollution control devices
installed to meet applicable emission limitations, as applicable. These standards do not
appear to reflect consideration of the seven specific criteria EPA recommends for developing
alternative emission limitations that apply during startup and shutdown. (See Final SSM SIP
Call notice (6/12/15), p. 33980, col. 2.). Specific concerns EPA has with this provision
include:
a. These requirements seem to have been developed without consideration of whether
sources are capable of complying with otherwise applicable numeric pollutant
emission limits. EPA does not recommend establishing alternative emission
limitations for sources that are capable of meeting their existing emission limitations
at all times.
b. These requirements have not been tailored for specific sources or source categories.
Control requirements that apply during startup and shutdown must be clearly stated as
components of the emission limitation and must meet the applicable level of control
required for the type of SIP provision (e.g., be RACT for sources located in
nonattainment areas). A generically applicable requirement to operate control
equipment to the maximum extent possible is not a component of an emission
limitation for a specific source category. The EPA recommends that, in order to be
approvable (i.e., meet CAA requirements), alternative requirements applicable to a
source during startup and shutdown should be narrowly tailored and take into account
considerations such as the technological limitations of the specific source category
and the control technology that is feasible during startup and shutdown.
8. Related to the comment above, EPA notes that all of the listed Alternative Work Practice
Standards in 391-3-1-.02(2)(a)7(ii)(III) except for II, III and VI appear to contain exempt
periods, presumably due to technological limitations of the control equipment. Some of the
standards also require operation “as specified by the manufacturer,” which makes these
standards difficult or impractical to enforce and may also result in exempt periods. For
example, for units using baghouses, no emission limitation would apply whenever “the inlet
gas temperature is below the dew point or the manufacturer’s recommended minimum
operating temperature.” As discussed in the Final SIP Call notice, in accordance with the
CAA, some emission limitation must apply at all times. Examples of potential alternative
emission limitations that may be applied include use of additional emission controls, use of
cleaner burning fuels, and establishment of higher numerical emission limits. (Note that
establishment of higher numerical emission limits that are reasonable, appropriate and
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practically enforceable likely would not be considered SIP backsliding under CAA sections
193 and 110(l) when they are replacing an exemption from existing SIP emission
limitations.)
9. Draft provision 391-3-1-.02(2)(a)7(ii)(IV) (Similar Process Equipment Alternative Work
Practice Standards Option) provides that in lieu of the General Alternative Work Practice
Standards Option the owner or operator of a source may follow the startup and shutdown
work practice standards in Federal rules included in 40 CFR Part 60 or 40 CFR Part 63,
provided that the rule contains specific work practice standards for startup and shutdown
periods. The provision also notes that those federal rules are adopted by Georgia as 391-3-1.02(8) and (9).
While EPA has recommended that certain Federal rules may provide good examples of
approaches for appropriate and feasible alternative emission limitations for states to apply
during startup and shutdown in a SIP provision (in particular those federal rules that have
been revised or newly promulgated since 2008), the SIP must be clear as to what the
applicable limitations are for each source at all times. Therefore, this provision should
specify which sources or source categories will comply with the startup/shutdown procedures
contained in Federal rules and which provisions from those federal rules are applicable. The
State should also not automatically assume that emission limitation requirements in recent
NESHAP and NSPS are appropriate for all sources regulated by the SIP. The universe of
sources regulated under the federal NSPS and NESHAP programs is not identical to the
universe of sources regulated by states for purposes of the NAAQS. Moreover, the pollutants
regulated under the NESHAP (i.e., HAPs) are in many cases different than those that would
be regulated for purposes of attaining and maintaining the NAAQS, protecting PSD
increments, improving visibility and meeting other CAA requirements. (See Final SSM SIP
Call notice (6/12/15), p. 33916, cols. 2-3.) EPA also recommends giving consideration to the
seven specific criteria as appropriate considerations for developing emission limitations in
SIP provisions that apply during startup and shutdown. (See Final SSM SIP Call notice
(6/12/15), p. 33980, col. 2.)
To adopt federal rule SSM provisions into the SIP, EPA suggests that a state’s rule include in
the SIP provision the relevant language from the federal rule that serves as the applicable
limitation during startup/shutdown. Alternatively, the SIP could include reference to the
specific applicable provisions. For example, the rule might provide that steam generating
units subject to GA Rule 391-3-1-.02(2)(b), (d) and (g) shall, during periods of startup and
shutdown, comply with the applicable work practice standards specified in Table 3 to 40
CFR 63 Subpart UUUUU. Such provision should also specify the version of the CFR (i.e.,
the “as of” date).
10. Draft provision 391-3-1-.02(2)(a)7(ii)(V) provides that in lieu of options (ii)(III) and (ii)(IV),
the owner or operator of a source may comply with a source-specific alternative work
practice standard for startup and shutdown periods that has been incorporated into a federally
enforceable permit. EPA notes, however, that emission limits that are specified only in a
permit are not in the SIP unless and until they are submitted for approval into the SIP. For
example, unless the permit (or its contents) is approved into the SIP, the emission reductions
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attributable to those limits that are only in the permit cannot be counted towards attainment
plan requirements (e.g., RFP). The fact that EPA approved the permitting program itself
does not mean that EPA has approved the actual content of each permit or made it an
approved part of the SIP. (See Final SSM SIP Call notice (6/12/15), p. 33915, col. 3 and p.
33922, col. 3).
In the context of emission limits contained in a state’s SIP, EPA views the approach of
establishing alternative emission limitations through a permit as a form of “director’s
discretion” problem addressed in the SIP call notice because it would allow the state to create
alternatives to SIP emission limits without complying with the CAA’s SIP revision
requirements. Among other things, a permit-based approach to establishing an alternative
emission limitation (that does not involve submitting the permit requirement to EPA for
inclusion in the SIP) eliminates EPA’s role in reviewing and approving emission limitations
to ensure that they are “enforceable” as required by CAA section 110(a)(2)(A), i.e., that they
are sufficiently specific regarding the source’s obligations and they include adequate
monitoring, recordkeeping, and reporting requirements.
Accordingly, a permitting process cannot be used to create alternatives to SIP emission
limitations for sources during startup and shutdown in lieu of a SIP revision. However, a
state may elect to use the permit development process as a means to evaluate and establish
alternative emission limits for startup and shutdown for a specific source, but then submit
that information to support a source-specific SIP revision. The State may be able to use the
permit development process at the same time with the development of the SIP revision for
efficiency. Alternative emission limitations established in this way would have to meet the
necessary level of stringency for both purposes and be legally and practically enforceable.
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VIA ELECTRONIC MAIL
Deidra Johnson
Attorney Supervisor
Louisiana Department of Environmental Quality
Office of the Secretary, Legal Division
P.O. Box 4302
Baton Rouge, LA 70821
Diedra.johnson@la.gov
Bryan D. Johnston
Louisiana Department of Environmental Quality
Air Permits Division
P.O. Box 4313
Baton Rouge, LA 70821
Bryan.johnston@la.gov
August 3, 2016
RE:

Sierra Club, Louisiana Environmental Action Network, and Concerned Citizens of
Murphy Comments on Louisiana Department of Environmental Quality’s Proposed
State Implementation Plan (“SIP”) Amendments in Response to EPA’s Startup,
Shutdown, and Malfunction SIP Call, 80 Fed. Reg. 33840 [LDEQ Doc. Nos. AQ 360;
363; 364; and 1607Pot1]

Dear Ms. Johnson and Mr. Johnston:
Please accept these comments submitted on behalf of Sierra Club, Louisiana
Environmental Action Network (“LEAN”), and Concerned Citizens Around Murphy
(collectively, “Conservation Organizations”) regarding the Louisiana Department of
Environmental Quality’s (“LDEQ’s”) proposal to repeal LAC 33:III.1507.A and B (AQ 360);
LAC 33:III.2307.C (AQ 363); and LAC 33:III.2201.C.8 and its proposed amendment to LAC
33:III.2201.K (AQ 364). See also LDEQ 1607Pot1. The rule is intended to comply with EPA’s
recently finalized rulemaking, State Implementation Plans: Response to Petition for Rulemaking;
Restatement and Update of EPA’s SSM Policy Applicable to SIPs; Findings of Substantial
Inadequacy; and SIP Calls To Amend Provisions Applying to Excess Emissions During Periods
of Startup, Shutdown and Malfunction, 80 Fed. Reg. 33840 (June 12, 2015) [hereinafter, “SSM
SIP Call”]. Although we agree that, as required by EPA’s SSM SIP Call, LDEQ must repeal the
subsections of its SIP that exempt excess emissions during periods of “start-up” and during “online adjustments,” we have serious concerns regarding LDEQ’s proposed “Work Practice
Standards” in subsection 2201.k, and recommend revisions consistent with federal law.

1
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I.

INTRODCTION

On behalf of their thousands of members and supporters who live, work, and recreate in
Louisiana, the undersigned Conservation Organizations appreciate the opportunity to provide
these comments concerning Louisiana’s proposal to amend its State Implementation Plan (“SIP”)
and associated Louisiana Administrative Code provisions in response to EPA’s SSM SIP Call for
Louisiana. Sierra Club is the nation’s oldest and largest grassroots environmental organization
and is dedicated to the protection of the natural environment and public health. LEAN is a
Louisiana non-profit corporation, whose purpose is to preserve and protect the state’s land, air,
water, and other natural resources, and to protect its members and other residents of the state
from threats of pollution. Concerned Citizens of Murphy is an association of residents in St
Bernard Parish, Louisiana, who live and work in neighborhoods that have been historically and
disproportionately impacted by pollution from industrial pollution. As described in the attached
declarations and comments submitted in support of EPA’s SSM SIP Call, members and
supporters of the Conservation Organizations have been directly and adversely impacted by
startup, shutdown, and malfunction events.1
This is because power plants and other industrial facilities can emit massive amounts of
particulate matter and other pollutants during periods of startup, shutdown, or malfunction.
Indeed, as part of its SSM SIP Call rulemaking, EPA recognized the practical consequences of
SSM exemptions, noting “one malfunction that was estimated to emit 11,000 pounds of [sulfur
dioxide] SO2 over a 9-hour period when the applicable limit was 3,200 pounds per day.”
Memorandum dated Feb. 4, 2013, to EPA Docket No. EPA-HQ-OAR-2012-0322 at 23,
available at https://www3.epa.gov/airquality/urbanair/sipstatus/docs/ssm_memo_021213.pdf.
These large SSM pollution exceedances can occur many times each year. After reviewing data
from numerous power plants as part of the Mercury and Air Toxics rulemaking, EPA found that
the “average” electric generating unit (“EGU”) had between 9 and 10 startup events per year
between 2011 and 2012, and that many EGUs had “over 100 startup events in 2011 and over 80
in 2012.” Assessment of startup period at coal-fired electric generating units – Revised,” at p. 4
(Nov. 2014).2
Given the huge emissions possible during startup and shutdown, and given that more than
nearly three quarters of a million Louisianans live and work in parishes that are designated as
1

See Ex. 1 (Decl. of Velma White in support of EPA SSM SIP Call, EPA Docket No. EPA-HQOAR-2012-0322-0622), available at
https://www.regulations.gov/contentStreamer?documentId=EPA-HQ-OAR-2012-03220622&attachmentNumber=10&disposition=attachment&contentType=pdf; Ex. 2 (Concerned
Citizens of Murphy comments in support of EPA SSM SIP Call, EPA Docket No. EPA-HQOAR-2012-0322-0622), available at
https://www.regulations.gov/contentStreamer?documentId=EPA-HQ-OAR-2012-03220088&attachmentNumber=3&disposition=attachment&contentType=pdf.
2
Available at https://www3.epa.gov/airtoxics/utility/matsssfinalruletsd 110414.pdf.
2
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nonattainment for 2008 ozone National Ambient Air Quality Standard, reducing startup and
shutdown emissions from fuel-burning sources, including power plants, should be a priority for
LDEQ. Indeed, as described in the attached declaration of Velma White of Shreveport
Louisiana, these SSM events can severely impact the quality of life around power plants and
industrial facilities, and many members of the Conservation Organizations are concerned that
SSM events can cause or exacerbate respiratory illnesses, heart disease, renal failure, rashes, and
nose and throat irritation, nausea, and even impairing smell and taste.3 Moreover, these SSM
events tend to disproportionately impact the minority and low income communities surrounding
these facilities.
While we commend LDEQ for recognizing and proposing to repeal the unlawful SMM
exemptions that EPA identified in its SSM SIP Call, the proposed SSM “work practices”
proposal does little (if anything) to reduce particulate and nitrogen oxide (“NOx”) emissions at
affected facilities in the Baton Rouge area during SSM events. As described in more detail
below, Louisiana’s proposed “work practice standards” under LAC 33:III.2201.K are flawed in
several respects, do not meet the requirements of the Clean Air Act or EPA’s final SSM policy,
and are not approvable by EPA. LDEQ must make several changes to ensure that those work
practice standards conform with the Clean Air Act and EPA’s SSM policy.
II.

EPA’s SSM SIP CALL

EPA’s SSM SIP Call requires 36 states, including Louisiana, to remove from their SIPs
exemptions and affirmative defenses that allow industrial facilities to pollute the air without
consequences when those facilities start up, shut down, or experience self-diagnosed
“malfunctions.” 80 Fed. Reg. 33,840 (June 12, 2015). In particular, EPA found that SIPs with
provisions that exempt emissions during start-up, shutdown, and maintenance—like Louisiana’s
current SIP— are substantially inadequate to meet Clean Air Act requirements. 80 Fed. Reg. at
33,840. In addition to requiring the 36 states whose SIPs contain these exemptions or
affirmative defense provisions to remove these provisions from their SIPs, the SIP Call also
revises EPA’s policy for SIP provisions addressing excess emissions during SSM events. Id. The
SIP Call allows states 18 months to submit revised SIPs to EPA, which is the maximum time
allowable under the statute. Id. at 33,848; 42 U.S.C. § 7410(k)(5).
The SIP Call increases protections for communities against harmful air pollution from
industrial facilities. EPA expects that “revision of the existing deficient SIP provisions has the
potential to decrease emissions significantly in comparison to existing provisions,… encourage
sources to reduce emissions during startup and shutdown and to take steps to avoid malfunctions,
should provide increased incentive for sources to be properly designed, operated and maintained
in order to reduce emissions at all times, … [and] has the potential to result in significant
emission control and air quality improvements.” Id. at 33,955-56. Importantly, beyond the legal
deficiencies in the provisions, “the results of automatic and discretionary exemptions in SIP
provisions, and of other provisions that interfere with effective enforcement of SIPs, are realworld consequences that adversely affect public health. Id. at 33,850.

3

Ex. 1 at ¶¶7-10.
3
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Because facilities subject to the Clean Air Act (“CAA”) can emit massive amounts of
particulate matter, sulfur dioxide, nitrogen oxide, and other harmful air pollution during periods
of start-up, shutdown, and maintenance, it is imperative that Louisiana include strong SIP
provisions governing emissions during these periods to protect fence-line and other communities.
Indeed, EPA expects that “revision of the existing deficient SIP provisions [including
Louisiana’s] has the potential to decrease emissions significantly in comparison to existing
provisions” because these required revisions will “encourage sources to reduce emissions during
startup and shutdown and to take steps to avoid malfunctions, . . . should provide increased
incentive for sources to be properly designed, operated and maintained in order to reduce
emissions at all times.” 80 Fed. Reg. at 33,955-56 (emphasis added). SSM exemptions, like
those in the current Louisiana SIP, have “real-world consequences that adversely affect public
health,” and removing those exemptions “has the potential to result in significant emission
control and air quality improvement.” Id. at 33,850.
III.

LDEQ MUST REMOVE THE SSM EXEMPTIONS FROM LOUISIANA
REGULATIONS

As LDEQ correctly recognizes, EPA’s SSM SIP Call requires the state to remove the
start-up, shutdown, and malfunction exemptions currently found at LAC 33:III.1507.A and B;
LAC 33:III.2307.C; and LAC 33.III.2201.C. As the agency recognized with its earlier proposals
to repeal Louisiana’s SSM exemptions for opacity and VOC emissions, however, the best
approach to the SSM SIP Call is for LDEQ to simply remove the illegal SSM exemption from
the Louisiana SIP.4 Removing these exemptions would mean that the normal SIP limits that are
designed to protect air quality and comply with the Act’s requirements would apply during all
“startup and shutdown and malfunctions.” And EPA has made clear that it should be technically
feasible for most sources to “meet the same emission limitation" during both “steady-state” and
startup/shutdown periods. 80 Fed. Reg. 33,840, 33,979 (June 12, 2015). Indeed, in the SSM SIP
Call EPA expressed its preference for numeric limitations during SSM operations, and many of
the states and territories not included in EPA’s SIP Call have regulations that require just that—
i.e., that sources meet SIP emission limits at all times. Moreover, removal of the exemption
would avoid concerns about conformity with the Clean Air Act, as well as litigation and
administrative risks associated with EPA review and approval. Because LDEQ’s primary
consideration should be protection of public health in strict compliance with the federal Clean
Air Act, the agency should simply remove those exemptions without attempting to create
impractical and unenforceable work practice standards.
IV.

SPECIFIC PROBLEMS WITH LDEQ’S WORK PRACTICES PROPOSAL
A.

EPA’s SSM Work Practices Policy Under the Clean Air Act

In its SIP Call rule, EPA identifies the criteria by which alternative emissions limits for
startup and shutdown should be developed, as follows:

4

Sierra Club also supports Louisiana’s previous proposals to repeal the SSM exemptions found
at LAC 33:III1107, see AQ 361 (proposing to delete excess opacity exemption), and LAC
33:III.2153, see AQ362 (deleting VOC emission exemption for industrial waste water).
4
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(1) the alternative emission limitation is “limited to specific, narrowly defined
source categories using specific control strategies,”
(2) use of the control strategy for the source category is “technically infeasible”
during startup/shutdown,
(3) the limit requires that the frequency and duration of operation in
startup/shutdown mode are “minimized to the greatest extent practicable,”
(4) the state analyzes the potential worst-case emissions that could occur during
startup/shutdown based on the proposed limit,
(5) the limit requires that “all possible steps are taken to minimize the impact of
emissions during startup and shutdown on ambient air quality,”
(6) the limitation requires that “at all times, the facility is operating in a manner
consistent with good practice for minimizing emissions and the source uses best
efforts regarding planning, design, and operating procedures,” and
(7) the actions during startup/shutdown are properly documented.
Id. at 33914.
Importantly, EPA further states that alternative requirements applicable to the source
during startup and shutdown should be “narrowly tailored and take into account considerations
such as the technological limitations of the specific source category and the control technology
that is feasible during startup and shutdown.” Id. at 33913.
B.

LDEQ Has Failed to Demonstrate that its Proposed Reliance on SSM Work
Practices is Appropriate Under these Circumstances

LDEQ’s proposed work practice standards are not only too vague and ambiguous to be
enforceable, but they do not appear to reflect consideration of the seven specific criteria by
which alternative emission limitations for startup and shutdown should be developed. In
particular, LDEQ’s has failed to demonstrate that its work practice standards (1) are narrowly
tailored to defined source categories using specific control strategies; (2) the use of the control
strategy for the source category is “technically infeasible” during startup or shutdown; (3) the
state analyzed the potential worst-case emissions that could occur during startup/shutdown based
on the proposed limit; or (4) that the actions during startup and shutdown are properly
documented or that the work practice standards are enforceable.
1.

LDEQ’s Work Practice Standards Are Not Narrowly Tailored

Louisiana’s proposed work practices standards are not “limited to specific, narrowly
defined source categories using specific control strategies.” Id. at 33914. Indeed, the work
practice standards apply to virtually every major source of nitrogen oxides in and surrounding
the Baton Rouge nonattainment area without consideration of whether sources are technically
capable of complying with numeric SIP limits during periods of startup, shutdown, or
malfunction. See proposed LAC 33:III.2201.K.3.a (applying to all “affected point source[s]”
Baton Rouge Nonattainment Area and Region of Influence). In the final SSM SIP call rule, EPA
confirmed that startup and shutdown are “part of the normal operation of a source and should be
5
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accounted for in the design and operation of the source. It should be possible to determine an
appropriate form and degree of emission control during startup and shutdown and to achieve that
control on a regular basis.” 80 Fed. Reg. at 33979. EPA’s final SSM Policy from the SIP call
provides that a “state can develop special, alternative emission limitations that apply during
startup or shutdown if the source cannot meet the otherwise applicable emission limitation in the
SIP.” Id. at 33,980. Thus, work practices or alternative compliance plans (in lieu of having to
meet normal SIP limits during startup and shutdown) are only appropriate for those narrowly
limited source categories that truly cannot meet numerical limits for particular pollutants during
startup and shutdown.
Additionally, Louisiana’s proposed work practice standards are not appropriately limited
to specific, narrowly defined control strategies or operations. Proposed section 2201.K.3.c
indicates that sources must engage “control devices such as selective catalytic reduction (SCR) .
. . as expeditiously as possible, considering safety and manufacturer recommendations.” LAC
33.III.2201.K.3.c (emphasis added). As an initial matter, control requirements that apply during
startup and shutdown must be clearly stated as components of the emission limitation and must
meet the applicable level of control required for the type of SIP provision (e.g., be RACT for
sources located in nonattainment areas). A generically applicable requirement to operate control
equipment “such as” selective catalytic reduction “as expeditiously as possible” is not a narrowly
tailored continuous and enforceable limitation. The same ambiguity and enforceability problem
applies to the provision requiring operation of controls only to the extent the “manufacturer
recommendations,” which makes these standards difficult or impractical to enforce and may also
result in exempt startup and shutdown periods. Indeed, manufacturers typically recommend that
control equipment, such as SCR, be operated only at temperatures higher than those typical
during startup and shutdown. Exempting sources from operating pollution controls according to
manufacturer recommendations conflicts with EPA’s mandate that some emission limitation be
applicable at all times.
If work practices are proper (again, they are not), LDEQ should require pollution controls
to be operated at specific time points during startup and shutdown. As an example for power
plants, LDEQ can look to the startup and shutdown work practices from the final Mercury and
Air Toxics Standards (“MATS”) rule (before these work practices were changed on
reconsideration).5 There, for startup, EPA required all pollution controls to be operated once
plants begin firing their primary fuel (e.g., coal for coal-fired power plants). 77 Fed. Reg. 9304,
9493 (Feb. 16, 2012). Instead of allowing pollution controls to be engaged at some uncertain
time that is purportedly “practicable,” LDEQ must explicitly require that pollution controls be
engaged no later than the end of startup, which is defined as the time when electricity is
generated for any purpose. See LAC 33:III.2201.K.3.b (as proposed).

5

In the D.C. Circuit Court of Appeals, Sierra Club and other organizations are currently
challenging EPA’s final action on reconsideration of the startup and shutdown provisions of the
MATS rule. Sierra Club maintains that EPA’s final (reconsideration) definition of startup
(which includes a four-hour exemption from numerical emission limits) and startup work
practices do not meet the requirements of the Clean Air Act, including the requirement to
achieve continuous reductions.
6
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2.

LDEQ Has Failed to Demonstrate that it is “Technically Infeasible” for
Sources to Meet Numeric Limits During Startup and Shutdown

Consistent with the SIP Call, alternative emissions limits (including work practice
standards) should only be available for sources showing that use of controls or meeting numeric
limitations are “technically infeasible” during that time. 80 Fed. Reg. at 33980 (emphasis
added). Such technical infeasibility cannot include sources with outdated or undersized pollution
controls that, if properly designed, could operate during startup or shutdown. Many (if not all) of
the affected sources in the Baton Rouge nonattainment area can and should be required to meet
normal SIP limits during startup and shutdown. Because LDEQ has failed to provide a factual
basis for demonstrating that affected sources are not capable of meeting their existing emission
limitations at all times, the agency has failed to demonstrate that its proposed SSM work practice
standards are appropriate under the circumstances. Accordingly, LDEQ’s proposed work
practice standards must be removed from the proposed SIP.
Even for those sources (if any) that truly cannot meet normal limits during startup and
shutdown, LDEQ should establish alternative numerical limits instead of work practices. In its
SIP Call, EPA also made clear that work practices are only appropriate for those limited periods
of time when “measurement of emissions during startup and/or shutdown is not reasonably
feasible.” See 80 Fed. Reg. at 33980 (emphasis added). Where possible, establishing numerical
limits in lieu of work practices is required by Clean Air Act § 110(a)(2), which provides that
SIPs are to include “enforceable emission limitations . . . as may be necessary or appropriate to
meet the applicable requirements” of the Act.” 42 U.S.C. 7410(a)(2) (emphasis added). In the
SSM SIP call, EPA echoed that numerical limits are preferable to work practices in terms of
enforceability. See 80 Fed. Reg. at 33974-75 (“There are many sources for which a numerically
expressed emission limitation will be the most appropriate and will result in the most legally and
practically enforceable SIP requirements”); id. at 33979 (“In practice, it may be that numerical
emission limitations are the most appropriate from a regulatory perspective (e.g., to be legally
and practically enforceable) and thus the emission limitation would need to be established in this
form to meet CAA requirements”). At least for power plants, like Big Cajun II near Baton
Rouge, it is demonstrably reasonable to measure NOx emissions during startup and shutdown.
For decades, under the Clean Air Act Acid Rain Program, power plants like Big Cajun II have
continuously monitored sulfur dioxide and nitrogen oxide emissions from the moment
combustion begins throughout generation.
3.

LDEQ Must Demonstrate that Its Proposal Will Not Violate the NAAQS
or PSD Increments.

Under § 110(l) of the Clean Air Act, EPA cannot approve SIP revisions that would
interfere with attainment of the NAAQS or PSD increments: “The Administrator shall not
approve a revision of a plan if the revision would interfere with any applicable requirement
concerning attainment and reasonable further progress (as defined in section 7501 of this title),
or any other applicable requirement of this chapter.” 42 U.S.C. § 7410(l). In keeping with this
requirement, EPA stated in the SSM SIP call that, “[a]s part of its justification of the SIP
revision, the state [should] analyze[] the potential worst-case emissions that could occur during

7
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startup and shutdown based on the applicable alternative emission limitation” 80 Fed. Reg. at
33980.
Excess emissions from startup and shutdown events have far-reaching impacts on other
requirements of the Act. 78 Fed. Reg at 12,485. States must rely on assumed continuous
compliance with emissions limitations in their modeling exercises to demonstrate attainment and
maintenance of ambient air quality standards. See EPA Memorandum to Docket EPA-HQOAR-2012-0322, at 14, n. 41 (Feb. 4, 2013) (citing, inter alia, CAA sections 110(a)(2)(A)&(C)).
In areas that are meeting air quality standards, state plans must include emission limitations
designed to ensure that air quality does not worsen. 42 U.S.C. § 7475(a)(3), 40 C.F.R. §
51.166(k)(1); see 78 Fed. Reg. at 12,485. Similarly, in nonattainment areas, nonattainment SIPs
must include emission inventories which are comprehensive, accurate, and current of actual
emissions and must also include emission statements from stationary sources. See, e.g., 42
U.S.C. §§ 7511(a)(1), (3). Also, in nonattainment areas, state plans must include a program that
assures reasonable progress toward attainment of ambient air quality standards. 42 U.S.C. §
7501 et seq. Nonattainment NSR permitting requires offsetting of emissions based on permitted
emission limits. See, e.g., 42 U.S.C. § 7511(a)(4). There is no way to adjust the required offsets
should a source exceed its permitted emission limits during SSM because nonattainment NSR
permitting occurs prior to construction and the permits do not ever expire. Plans must also
protect scenic views in many of America’s most treasured public lands. 42 U.S.C. § 7491(a)(1).
Here, it does not appear that LDEQ has considered the potential effect of its proposed
work practices on these required attainment demonstrations and planning under the Act. Indeed,
LDEQ’s narrative SIP revision contains a cursory description of the revision with no analysis
whatsoever of the impact of uncontrolled nitrogen oxide emissions during startup and shutdown
on the Baton Rouge nonattainment area. This is especially troubling given that LDEQ’s
proposed work practice standards will specifically apply to areas of Louisiana that have the worst
air quality in the state—the Baton Rouge nonattainment area for ozone. Given the huge
quantities of nitrogen oxide emissions that are possible during startup and shutdown (while NOx
controls will not be required to operate), and given that NOx is a precursor pollutant that causes
ground-level ozone, LDEQ must evaluate the potential worst-case emissions that could occur
during startup/shutdown under the proposed work practice standards. It appears that LDEQ’s
proposal will do little (if anything) to reduce NOx emissions below the status quo, and could
exacerbate Baton Rouge’s nonattainment status.
4.

LDEQ Must Include Reporting Requirements

LDEQ’s work practices proposal does not require sources to report to LDEQ any
information to assure that sources are complying with the requirements of the rule. Because
there is no way for LDEQ to know—without requesting documentation from sources—whether
sources are complying with the work practice requirements, there is also no way for citizens or
EPA to obtain information about whether or not sources are complying with the requirements.
Thus, the requirements are not practically enforceable by LDEQ in enforcement suits. Nor are
they enforceable by EPA or citizens in federal court. If LDEQ insists on including work
practices instead of numerical limits (which we maintain is not consistent with the requirements
of the Clean Air Act or the SIP Call rule, and therefore not approvable by EPA or the 11th
Circuit), the agency should require the work-practice compliance information from the proposed
rule to be reported by sources through, at the least, their quarterly Title V compliance reports.
8
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C. LDEQ’s Work Practices Standards are Inappropriate for Multiple Additional
Reasons
Apart from the fact that LDEQ failed to demonstrate that its work practices standards are
appropriate or enforceable under EPA’s SSM SIP criteria, Louisiana’s proposal does not meet
Clean Air Act § 110’s enforceability requirement for other reasons:
1.

LDEQ’s Proposal Does Not Limit Emissions on a Continuous Basis

As noted above, Clean Air Act § 110(a)(2) requires that SIPs are to include “enforceable
emission limitations . . . as may be necessary or appropriate to meet the applicable requirements”
of the Act. “Emission limitations” are defined under § 302(k) of the Act to include work
practices, and these must be continuous. More specifically, § 302(k) defines “emission
limitation” as a “requirement established by the State or the Administrator which limits the
quantity, rate, or concentration of emissions of air pollutants on a continuous basis, including
any requirement relating to the operation or maintenance of a source to assure continuous
emission reduction, and any design, equipment, work practice or operational standard
promulgated under this chapter.” 42 U.S.C. § 7602(k) (emphasis added). The D.C. Circuit
Court of Appeals confirmed that exemptions for SSM events conflict with the Act’s plain
requirement that emission limitations and standards must be continuous. Sierra Club v. EPA,
551 F.3d 1019, 1027 (D.C. Cir. 2008).
Accordingly, EPA’s Statement of SSM Policy in the final SSM SIP call states: “The
EPA’s longstanding interpretation of the CAA is that SIP provisions cannot include exemptions
from emission limitations for emissions during SSM events. In order to be permissible in a SIP,
an emission limitation must be applicable to the source continuously, i.e., cannot include periods
during which emissions from the source are legally or functionally exempt from regulation.” 80
Fed. Reg. at 33976.
Here, LDEQ’s proposal does not ensure continuous reductions in emissions throughout
startup and shutdown, and LDEQ’s proposal includes periods during which emissions are
functionally exempt from regulation. As an initial matter, the language in the general work
practice option only requires the operation of nitrogen oxide control technology as soon as
“practicable” and only if consistent with “manufacturer recommendations.” As discussed above,
this language gives sources broad latitude to choose when to operate those controls, and many
NOx control systems are only operated above operating temperatures. For those sources, until
the point during startup when their particular pollution controls engage and begin to reduce
emissions (or after these controls disengage in shutdown), there is no requirement in Louisiana’s
proposal to limit emissions during startup or shutdown. For example, coal-fired power plants
could claim that manufacturers recommend that their equipment not be operated until close to
full load, which could well into startup (sometimes perhaps after 9 or 10 hours of startup, based
on our experience with power plants in Texas). During these 9 or 10 hours, there would be no
requirement in the Louisiana rules for these plants to limit their emissions.
However, as noted in the attached report, prepared for Sierra Club by Dr. Ranajit (Ron)
Sahu, Ph.D, QEP, CEM (Nevada), sources can, in fact, temporarily operate SCR technology
9
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below the manufacturer’s recommended minimum operating temperature (for up to 12 hours)
without causing any irreversible adverse impacts to the SCR. See Attach. A to Ex. 3 at 10-13.
Indeed, many SCR systems are capable of operating at a “range below the temperature at which”
the catalyst condenses “while maintaining the required NOx removal efficiency.” Id. at 11.
“Benefits to the utility include higher overall NOx removal, improved flexibility for load cycling
and maintenance, and the potential for eliminating the need for an economizer bypass or
alternate methods of temperature control for the SCR system in new designs and retrofits.” Id.
Separately, there are several industry-recognized methods that can be used to maintain
boiler/SCR exit gas temperature above the minimum operating temperature for SCR even during
low load operations at a unit, including during startup and shutdown. Id. § 5.0. In fact, vendors
are currently able to optimize SCR systems “to allow for operation of the boiler down to 25%
load with the SCR in service while maintaining unit efficiency at full load.” Id. at 15 (emphasis
added). Thus, there are in fact technically feasible methods for operating SCR technology, even
during periods of low load operation such as start up. Accordingly, LDEQ must revise its work
practice standards to make clear that control devices, such as SCR or SNCR must be engaged
during startup.
Another reason that LDEQ’s proposal does not achieve continuous reductions (and is not
enforceable) is that LDEQ has not defined what it means to “engage” selective catalytic
reduction systems and other NOx “control devices” in the general work practice option. See
LAC 33:III.2201.K.3.c. Control devices, like selective catalytic reduction, have multiple levels
of removal efficiency. LDEQ’s work practice would allow such control devices to operate at
widely varying performance levels, with some units choosing to “engage” the unit but operate at
much lower efficiencies than the equipment is capable of achieving. The requirement to simply
turn on NOx control equipment—if that is what LDEQ means by “engage”—does nothing to
ensure that this equipment is functioning at the levels needed to assure the maximum possible
control of NOx emissions. LDEQ must include clear definitions of what it means to engage the
various controls listed in the general option. Those definitions should, at the least, require NOx
controls to operate at near 100% efficiency at a clearly defined time early in startup.
Finally, LDEQ’s proposal cannot assure continuous reductions because, as discussed
above, the general work practice option essentially leaves it up to sources to choose when to
begin to operate their various NOx pollution controls—i.e., as expeditiously as practicable taking
into consideration manufacturer recommendations. LDEQ should include a work practice
requiring SCR and similar controls to be operated from (at the least) the point that plants begin to
fire their primary fuel. Such a work practice for NOx controls is especially important given that
NOx is an ozone precursor and Baton Rouge’s nonattainment status for ozone.
2.

Particular Sources’ Choices to Use the Alternative Work Practices Must
Be Incorporated into Louisiana’s SIP

Any alternative limits or work practices must be incorporated through the SIP
amendment process, allowing for public notice and comment and EPA approval. For example,
in the SSM SIP call, EPA specifically stated that a “SIP needs to reflect the control obligations of
sources, and any revision or modification of those obligations should not be occurring through a
10
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separate process, such as a permit process, which would not ensure that ‘alternative’ compliance
options do not weaken the SIP.” 80 Fed. Reg. at 33915.
LDEQ’s proposal for Section 2201.K does not comply with this requirement. Sources
can choose between Section D’s NOx emission factors, paragraph K.1’s alternative plan
approved in accordance with Paragraph E.1 or 2, or paragraph K.3’s work practices standards.
If LDEQ maintains this option (as discussed above, this is not proper), any choice by a particular
source to use an alternative plan or the work practices rule should be incorporated into the
Louisiana SIP.
Additionally, LDEQ proposes to include the following language in the revised section
2201.K: For affected point sources that are shut down intentionally more than once per month,
the owner or operator shall include NOx emitted during periods of start-up and shutdown for
purposes of determining compliance with the emission factors set forth in Subsection D of this
Section, or with an alternative plan approved in accordance with Paragraph E.1 or 2 of this
Section.” (emphasis added). This language is impermissibly vague and appears to
inappropriately allow for the development of alternative emission limits outside of the SIP
approval process. The SIP Call Rule makes it clear that alternative emissions limits must be
included in an approved SIP, not merely in permits. 80 Fed. Reg. at 33915. As EPA explains, the
“SIP needs to reflect the control obligations of sources, and any revision or modification of those
obligations should not be occurring through a separate process, such as a permit process, which
would not ensure that “alternative” compliance options do not weaken the SIP.” 80 Fed. Reg.
33915 (emphasis added). As a result, “any revisions to obligations in the SIP need to occur
through the SIP revision process….” 80 Fed. Reg. 33916 (emphasis added). Any alternative
emissions limits must therefore comply with the SIP process, including providing the requisite
notice and comment period, and all other SIP limit change public participation and other process
requirements. LDEQ must clarify in its proposed rule that any alternative emission limits will be
incorporated into its SIP via normal SIP rule change procedures and provide for public
participation.
3.

There are Additional Problems with the Options for Source-Specific
Alternative Plans Under Section 2201.K.1.

Proposed paragraph K.1 is problematic for additional reasons. First, source-specific
alternative limits or work practices are generally not proper at all. In the SIP call, EPA
specifically stated, “even where a specific type of operation may not during startup and/or
shutdown be able to meet an emission limitation that applies during full operation, the state
should be able to develop appropriate limitations that would apply to those types of operations at
all similar types of facilities. The EPA believes that there will be limited, if any, cases where it
may be necessary to develop source-specific emission requirements for startup and/or
shutdown.” 80 Fed. Reg. at 33915. Additionally, as quoted language above indicates, awarding
sources alternative limits or work practices through permits would not ensure these compliance
options do not weaken the SIP. See 80 Fed. Reg. at 33915. When a state issues SSM limits
through alternative plans that are incorporated into permits, it would make it very difficult to
assess the collective impact on the NAAQS or PSD increments of multiple permitted alternative
SSM limits.
11
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Another problem with the option to pursue source-specific alternative plans under Sections
E.1 and 2 is that those provisions do not reflect any consideration of the factors EPA has
identified as appropriate considerations for developing alternate SSM requirements. These
alternative plans, implemented through a permit, also raise the prospect of “director’s discretion”
problems addressed in EPA’s SIP Call notice because it would allow the state to create
alternatives to SIP emission limits without complying with the CAA’s SIP revision
requirements. Among other things, a permit-based approach to establishing an alternative
emission limitation (that does not involve submitting the permit requirement to EPA for
inclusion in the SIP) eliminates EPA’s role in reviewing and approving emission limitations to
ensure that they are “enforceable” as required by CAA section 110(a)(2)(A)—i.e., that they are
sufficiently specific regarding the source’s obligations and they include adequate monitoring,
recordkeeping, and reporting requirements. To avoid these problems, LDEQ should include
specific language explaining that source-specific alternative plans are only available as a very
last resort upon a sufficient showing that the listed criteria are met, and as discussed above, that
such requirements are continuous and enforceable, and subject to the SIP revision process, with
the accompanying requirements for public notice and comment.
V.

CONCLUSION

Thank you for the opportunity to submit these comments. We respectfully request that
LDEQ revise its proposed rule as outlined above. Please do not hesitate to contact us with any
questions or to discuss the matters raised in these comments.

Sincerely,

Joshua Smith
Staff Attorney
2101 Webster St.
Oakland, CA 94612
joshua.smith@sierraclub.org
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VIA ELECTRONIC MAIL
Melissa Kuskie
Minnesota Pollution Control Agency
Environmental Analysis and Outcomes Division
520 Lafayette Road North
St. Paul, Minnesota 55155-4194
melissa.kuskie@state.mn.us

November 9, 2016
RE:

Sierra Club Comments on Minnesota Pollution Control Agency’s Proposed State
Implementation Plan (“SIP”) Amendments in Response to EPA’s Startup,
Shutdown, and Malfunction SIP Call, 80 Fed. Reg. 33840

Dear Ms. Kuskie:
Please accept these comments submitted on behalf of Sierra Club regarding the
Minnesota Pollution Control Agency’s (“MPCA’s”) proposal to repeal Minnesota Rule
7011.1415, and its proposed amendment to Minnesota Rule 7007.0100, subp. 6a.1 The rule is
intended to comply with EPA’s recently finalized rulemaking, State Implementation Plans:
Response to Petition for Rulemaking; Restatement and Update of EPA’s SSM Policy Applicable
to SIPs; Findings of Substantial Inadequacy; and SIP Calls To Amend Provisions Applying to
Excess Emissions During Periods of Startup, Shutdown and Malfunction, 80 Fed. Reg. 33840
(June 12, 2015) [hereinafter, “SSM SIP Call”]. Although we agree that, as required by EPA’s
SSM SIP Call, MPCA must repeal the subsections of its SIP that exempt excess “process gas”
emissions—Minnesota Rule 7011.1415—we have serious concerns regarding MPCA’s proposed
“alternative operating scenarios” in Minnesota Rule 7007.0100, subp. 6a.
I.

INTRODCTION

On behalf of their thousands of members and supporters who live, work, and recreate in
Minnesota, Sierra Club appreciate the opportunity to provide these comments concerning
MPCA’s proposal to amend its State Implementation Plan (“SIP”) and associated Minnesota
Rule provisions in response to EPA’s SSM SIP Call for Minnesota. Sierra Club is the nation’s
oldest and largest grassroots environmental organization and is dedicated to the protection of the
natural environment and public health.
Sierra Club’s members and supporters have been directly and adversely impacted by
startup, shutdown, and malfunction events. This is because power plants and other industrial
facilities can emit massive amounts of particulate matter and other pollutants during periods of
1

See also https://www.pca.state.mn.us/sites/default/files/SSM%20SIP.pdf

1

Case 4:21-cv-06956 Document 1 Filed 09/08/21 Page 108 of 188 Exhibit 2
080

startup, shutdown, or malfunction. Indeed, as part of its SSM SIP Call rulemaking, EPA
recognized the practical consequences of SSM exemptions, noting “one malfunction that was
estimated to emit 11,000 pounds of [sulfur dioxide] SO2 over a 9-hour period when the
applicable limit was 3,200 pounds per day.” Memorandum dated Feb. 4, 2013, to EPA Docket
No. EPA-HQ-OAR-2012-0322 at 23, available at
https://www3.epa.gov/airquality/urbanair/sipstatus/docs/ssm_memo_021213.pdf. These large
SSM pollution exceedances can occur many times each year. After reviewing data from
numerous power plants as part of the Mercury and Air Toxics rulemaking, EPA found that the
“average” electric generating unit (“EGU”) had between 9 and 10 startup events per year
between 2011 and 2012, and that many EGUs had “over 100 startup events in 2011 and over 80
in 2012.” Assessment of startup period at coal-fired electric generating units – Revised,” at p. 4
(Nov. 2014).2
Given the huge emissions possible during startup and shutdown, reducing startup and
shutdown emissions from fuel-burning sources should be a priority for MPCA. Indeed, these
SSM events can severely impact the quality of life around power plants and industrial facilities,
and many Sierra Club members are concerned that SSM events can cause or exacerbate
respiratory illnesses, heart disease, renal failure, rashes, and nose and throat irritation, nausea,
and even impairing smell and taste.3 Moreover, these SSM events tend to disproportionately
impact the minority and low income communities surrounding these facilities.
While we commend MPCA for recognizing and proposing to repeal the unlawful SMM
exemptions that EPA identified in its SSM SIP Call, Minnesota’s proposed “alternative operating
scenario” proposal does little (if anything) to reduce harmful emissions at affected facilities in
Minnesota during SSM events. As described in more detail below, Minnesota’s proposed
“alternative operating scenario” are flawed in several respects, do not meet the requirements of
the Clean Air Act or EPA’s final SSM policy, and are not approvable by EPA. Minnesota must
make several changes to ensure that the “alternative operating scenario” provision conforms with
the Clean Air Act and EPA’s SSM policy.
II.

EPA’s SSM SIP CALL

EPA’s SSM SIP Call requires 36 states, including Minnesota, to remove from their SIPs
exemptions and affirmative defenses that allow industrial facilities to pollute the air without
consequences when those facilities start up, shut down, or experience self-diagnosed
“malfunctions.” 80 Fed. Reg. 33,840 (June 12, 2015). In particular, EPA found that SIPs with
provisions that exempt emissions during start-up, shutdown, and maintenance—like Minnesota’s
current SIP— are substantially inadequate to meet Clean Air Act requirements. In addition to
requiring the 36 states whose SIPs contain these exemptions or affirmative defense provisions to
remove these provisions from their SIPs, the SIP Call also revises EPA’s policy for SIP
provisions addressing excess emissions during SSM events. Id. The SIP Call allows states 18
months to submit revised SIPs to EPA, which is the maximum time allowable under the statute.
Id. at 33,848; 42 U.S.C. § 7410(k)(5).

2
3

Available at https://www3.epa.gov/airtoxics/utility/matsssfinalruletsd 110414.pdf.
Ex. 1 at ¶¶7-10.
2

Case 4:21-cv-06956 Document 1 Filed 09/08/21 Page 109 of 188 Exhibit 2
081

The SIP Call increases protections for communities against harmful air pollution from
industrial facilities. EPA expects that “revision of the existing deficient SIP provisions has the
potential to decrease emissions significantly in comparison to existing provisions,… encourage
sources to reduce emissions during startup and shutdown and to take steps to avoid malfunctions,
should provide increased incentive for sources to be properly designed, operated and maintained
in order to reduce emissions at all times, … [and] has the potential to result in significant
emission control and air quality improvements.” Id. at 33,955-56. Importantly, beyond the legal
deficiencies in the provisions, “the results of automatic and discretionary exemptions in SIP
provisions, and of other provisions that interfere with effective enforcement of SIPs, are realworld consequences that adversely affect public health. Id. at 33,850.
Because facilities subject to the Clean Air Act (“CAA”) can emit massive amounts of
particulate matter, sulfur dioxide, nitrogen oxide, and other harmful air pollution during periods
of start-up, shutdown, and maintenance, it is imperative that Minnesota include strong SIP
provisions governing emissions during these periods to protect fence-line and other communities.
Indeed, EPA expects that “revision of the existing deficient SIP provisions [including
Minnesota’s] has the potential to decrease emissions significantly in comparison to existing
provisions” because these required revisions will “encourage sources to reduce emissions during
startup and shutdown and to take steps to avoid malfunctions, . . . should provide increased
incentive for sources to be properly designed, operated and maintained in order to reduce
emissions at all times.” 80 Fed. Reg. at 33,955-56 (emphasis added). SSM exemptions, like
those in the current Minnesota SIP, have “real-world consequences that adversely affect public
health,” and removing those exemptions “has the potential to result in significant emission
control and air quality improvement.” Id. at 33,850.
III.

MPCA MUST REMOVE THE SSM EXEMPTION FROM MINNESOTA
REGULATIONS

As MPCA correctly recognizes, EPA’s SSM SIP Call requires the state to remove the
start-up, shutdown, and malfunction exemptions currently found at Minnesota Rule 7011.1415.
Indeed, the best approach to the SSM SIP Call is for MPCA to simply remove the illegal SSM
exemption from the Minnesota SIP. Removing these exemptions would mean that the normal
SIP emission limits that are designed to protect air quality and comply with the Act’s
requirements would apply continuously, as required by the Clean Air Act. And EPA has made
clear that it should be technically feasible for most sources to “meet the same emission
limitation" during both “steady-state” and startup/shutdown periods. 80 Fed. Reg. 33,840, 33,979
(June 12, 2015). In fact, in the SSM SIP Call EPA expressed its strong preference for numeric
limitations during all operations, and many of the states and territories not included in EPA’s SIP
Call have regulations that require just that—i.e., that sources meet SIP emission limits at all
times. Moreover, removal of the exemption would avoid concerns about conformity with the
Clean Air Act, as well as litigation and administrative risks associated with EPA review and
approval. Because MPCA’s primary consideration should be protection of public health in strict
compliance with the federal Clean Air Act, the agency should simply remove those exemptions
without attempting to create impractical and unenforceable work practice standards.

3
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IV.

SPECIFIC PROBLEMS WITH MPCA’S WORK PRACTICES PROPOSAL

Sierra Club has several serious concerns with the proposed inclusion of Minnesota Rule
7007.0100, subp. 6a in its SIP. The key language in the proposed revision provides:
Alternative operating scenario. “Alternative operating scenario” means a scenario
authorized in a part 70 permit that involves a change at the part 70 source for a
particular emissions unit and that either results in the unit being subject to one or
more applicable requirements that differ from those applicable to the emissions
unit prior to implementation of the change or renders inapplicable one or more
requirements previously applicable to the emissions unit prior to implementation
of the change.
40 SR 1090. MPCA proposes to incorporate this definition by reference into multiple provisions
of the SIP. As specified below, we have this proposed language does not comply with EPA’s
SSM SIP Call policy or the Clean Air Act.
A Alternative Emissions Limits Must Be Included in an Approved SIP, Not Merely in
Permits
To address SSM operations MPCA proposes authorize “alternative operating scenarios” into
individual Title V or Part 70 operating permits. This language is impermissibly vague and
appears to inappropriately allow for the development of alternative emission limits outside of the
SIP approval process. EPA’s SIP Call Rule makes it clear that alternative emissions limits must
be included in an approved SIP, not merely in permits. 80 Fed. Reg. at 33,915. As EPA
explains, the “SIP needs to reflect the control obligations of sources, and any revision or
modification of those obligations should not be occurring through a separate process, such as a
permit process, which would not ensure that “alternative” compliance options do not weaken the
SIP.” 80 Fed. Reg. 33,915 (emphasis added). As a result, “any revisions to obligations in the SIP
need to occur through the SIP revision process….” 80 Fed. Reg. 33,916 (emphasis added). Any
alternative emissions limits must therefore comply with the SIP process, including providing the
requisite notice and comment period, and all other SIP limit change public participation and
other process requirements.
B. MPCA Has Failed to Demonstrate that its Proposed Reliance on Alternative Emission
Standards is Appropriate Under these Circumstances
In its SIP Call rule, EPA identifies the following criteria by which alternative emissions
limits for startup and shutdown should be developed:
(1) the alternative emission limitation is “limited to specific, narrowly defined
source categories using specific control strategies,”
(2) use of the control strategy for the source category is “technically infeasible”
during startup/shutdown,
(3) the limit requires that the frequency and duration of operation in
startup/shutdown mode are “minimized to the greatest extent practicable,”

4
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(4) the state analyzes the potential worst-case emissions that could occur during
startup/shutdown based on the proposed limit,
(5) the limit requires that “all possible steps are taken to minimize the impact of
emissions during startup and shutdown on ambient air quality,”
(6) the limitation requires that “at all times, the facility is operating in a manner
consistent with good practice for minimizing emissions and the source uses best
efforts regarding planning, design, and operating procedures,” and
(7) the actions during startup/shutdown are properly documented.
Id. at 33914.
Importantly, EPA further states that alternative requirements applicable to the source
during startup and shutdown should be “narrowly tailored and take into account considerations
such as the technological limitations of the specific source category and the control technology
that is feasible during startup and shutdown.” Id. at 33913.
MPCA’s proposed alternative operating scenarios are not only too vague and ambiguous
to be enforceable, but they do not appear to reflect consideration of the seven specific criteria by
which alternative emission limitations for startup and shutdown should be developed. In
particular, MPCA’s has failed to demonstrate that its alternative operating scenario would be (1)
narrowly tailored to defined source categories using specific control strategies; (2) that the use of
the control strategy for the source category is “technically infeasible” during startup or
shutdown; (3) the state analyzed the potential worst-case emissions that could occur during
startup/shutdown based on the proposed limit; and (4) the agency has failed to include specific
reporting requirements for sources that opt for alternative operating scenarios.
1.

MPCA’s Work Practice Standards Are Not Narrowly Tailored

Minnesota’s proposed alternative operating scenarios do not appear to be “limited to
specific, narrowly defined source categories using specific control strategies.” Id. at 33914.
Indeed, the standards could apply to virtually every major source without consideration of
whether sources are technically capable of complying with numeric SIP limits during periods of
startup, shutdown, or malfunction. In the final SSM SIP call rule, EPA confirmed that startup
and shutdown are “part of the normal operation of a source and should be accounted for in the
design and operation of the source. It should be possible to determine an appropriate form and
degree of emission control during startup and shutdown and to achieve that control on a regular
basis.” 80 Fed. Reg. at 33979. EPA’s final SSM Policy from the SIP call provides that a “state
can develop special, alternative emission limitations that apply during startup or shutdown if the
source cannot meet the otherwise applicable emission limitation in the SIP.” Id. at 33,980
(emphasis added). Thus, alternative compliance plans (in lieu of having to meet normal SIP
limits during startup and shutdown) are only appropriate for those narrowly limited source
categories that truly cannot meet numerical limits for particular pollutants during startup and
shutdown.

5
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Additionally, Minnesota’s proposed work practice standards are not appropriately limited
to specific, narrowly defined control strategies or operations. Proposed Rule 7007.0100, subp.
6a indicates that it applies to a “particular emissions unit and that either results in the unit being
subject to one or more applicable requirements that differ from those applicable to the emissions
unit prior to implementation of the change or renders inapplicable one or more requirements
previously applicable to the emissions unit prior to implementation of the change. As an initial
matter, control requirements that apply during startup and shutdown must be clearly stated as
components of the emission limitation and must meet the applicable level of control required for
the type of SIP provision (e.g., be RACT for sources located in nonattainment areas). A
generically applicable requirement to operate control equipment is not a narrowly tailored
continuous and enforceable limitation.
If alternative operating standards are proper (again, we believe they are not), MPCA
should require pollution controls to be operated at specific time points during startup and
shutdown. As an example for power plants, MPCA can look to the startup and shutdown work
practices from the final Mercury and Air Toxics Standards (“MATS”) rule (before these work
practices were changed on reconsideration).4 There, for startup, EPA required all pollution
controls to be operated once plants begin firing their primary fuel (e.g., coal for coal-fired power
plants). 77 Fed. Reg. 9304, 9493 (Feb. 16, 2012).
2.

MPCA Has Failed to Demonstrate that it is “Technically Infeasible” for
Sources to Meet Numeric Limits During Startup and Shutdown

Consistent with the SIP Call, alternative emissions limits (including work practice
standards) should only be available for sources showing that use of controls or meeting numeric
limitations are “technically infeasible” during that time. 80 Fed. Reg. at 33980 (emphasis
added). Such technical infeasibility cannot include sources with outdated or undersized pollution
controls that, if properly designed, could operate during startup or shutdown. As EPA made
clear in the SSM SIP Call, many (if not all) of the affected sources in Minnesota can and should
be required to meet normal SIP limits during startup and shutdown. Because MPCA has failed
to provide a factual basis for demonstrating that affected sources are not capable of meeting their
existing emission limitations at all times, the agency has failed to demonstrate that its proposed
alternative operating scenario provision is appropriate under any circumstances. Accordingly,
MPCA’s proposed work practice standards must be removed from the proposed SIP.
Even for those sources (if any) that truly cannot meet normal limits during startup and
shutdown, MPCA should establish alternative numerical limits instead of individualized
alternative compliance scenarios. In its SIP Call, EPA also made clear that alternative emission
4

In the D.C. Circuit Court of Appeals, Sierra Club and other organizations are currently
challenging EPA’s final action on reconsideration of the startup and shutdown provisions of the
MATS rule. Sierra Club maintains that EPA’s final (reconsideration) definition of startup
(which includes a four-hour exemption from numerical emission limits) and startup work
practices do not meet the requirements of the Clean Air Act, including the requirement to
achieve continuous reductions.
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scenarios are only appropriate for those limited periods of time when “measurement of emissions
during startup and/or shutdown is not reasonably feasible.” See 80 Fed. Reg. at 33,980
(emphasis added). Where possible, establishing numerical limits in lieu of work practices is
required by Clean Air Act § 110(a)(2), which provides that SIPs are to include “enforceable
emission limitations . . . as may be necessary or appropriate to meet the applicable requirements”
of the Act.” 42 U.S.C. 7410(a)(2) (emphasis added). In the SSM SIP call, EPA echoed that
numerical limits are preferable to work practices in terms of enforceability. See 80 Fed. Reg. at
33974-75 (“There are many sources for which a numerically expressed emission limitation will
be the most appropriate and will result in the most legally and practically enforceable SIP
requirements”); id. at 33979 (“In practice, it may be that numerical emission limitations are the
most appropriate from a regulatory perspective (e.g., to be legally and practically enforceable)
and thus the emission limitation would need to be established in this form to meet CAA
requirements”). At least for power plants, it is demonstrably reasonable to measure NOx, SO2,
and PM emissions during startup and shutdown. For decades, under the Clean Air Act Acid Rain
Program, power plants have continuously monitored sulfur dioxide and nitrogen oxide emissions
from the moment combustion begins throughout generation.
3.

MPCA Must Demonstrate that Its Proposal Will Not Violate the NAAQS
or PSD Increments.

Under § 110(l) of the Clean Air Act, EPA cannot approve SIP revisions that would
interfere with attainment of the NAAQS or PSD increments: “The Administrator shall not
approve a revision of a plan if the revision would interfere with any applicable requirement
concerning attainment and reasonable further progress (as defined in section 7501 of this title),
or any other applicable requirement of this chapter.” 42 U.S.C. § 7410(l). In keeping with this
requirement, EPA stated in the SSM SIP call that, “[a]s part of its justification of the SIP
revision, the state [should] analyze[] the potential worst-case emissions that could occur during
startup and shutdown based on the applicable alternative emission limitation” 80 Fed. Reg. at
33980.
Excess emissions from startup and shutdown events have far-reaching impacts on other
requirements of the Act. 78 Fed. Reg at 12,485. States must rely on assumed continuous
compliance with emissions limitations in their modeling exercises to demonstrate attainment and
maintenance of ambient air quality standards. See EPA Memorandum to Docket EPA-HQOAR-2012-0322, at 14, n. 41 (Feb. 4, 2013) (citing, inter alia, CAA sections 110(a)(2)(A)&(C)).
In areas that are meeting air quality standards, state plans must include emission limitations
designed to ensure that air quality does not worsen. 42 U.S.C. § 7475(a)(3), 40 C.F.R. §
51.166(k)(1); see 78 Fed. Reg. at 12,485. Similarly, in nonattainment areas, nonattainment SIPs
must include emission inventories which are comprehensive, accurate, and current of actual
emissions and must also include emission statements from stationary sources. See, e.g., 42
U.S.C. §§ 7511(a)(1), (3). Also, in nonattainment areas, state plans must include a program that
assures reasonable progress toward attainment of ambient air quality standards. 42 U.S.C. §
7501 et seq. Nonattainment NSR permitting requires offsetting of emissions based on permitted
emission limits. See, e.g., 42 U.S.C. § 7511(a)(4). There is no way to adjust the required offsets
should a source exceed its permitted emission limits during SSM because nonattainment NSR
permitting occurs prior to construction and the permits do not ever expire. Plans must also
protect scenic views in many of America’s most treasured public lands. 42 U.S.C. § 7491(a)(1).
7
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Here, it does not appear that MPCA has considered the potential effect of its proposed
alternative operating scenarios on these required attainment demonstrations and planning under
the Act. Indeed, MPCA’s narrative SIP revision contains a cursory description of the revision
with no analysis whatsoever of the impact of uncontrolled or alternative emissions scenarios
during startup and shutdown on any attainment area. Given the huge quantities of emissions that
are possible during startup and shutdown (while controls might not be required to operate),
MPCA must evaluate the potential worst-case emissions that could occur during
startup/shutdown under the proposed alternative compliance standards.
4.

MPCA Must Include Reporting Requirements in the SIP

MPCA’s proposal does not require sources to report to MPCA any information to assure
that sources are complying with the requirements of the rule. Because there is no way for MPCA
to know—without requesting documentation from sources—whether sources are complying with
the work practice requirements, there is also no way for citizens or EPA to obtain information
about whether or not sources are complying with the requirements. Thus, the requirements are
not practically enforceable by MPCA in enforcement suits. Nor are they enforceable by EPA or
citizens in federal court. If MPCA insists on including work practices instead of numerical limits
(which we maintain is not consistent with the requirements of the Clean Air Act or the SIP Call
rule, and therefore not approvable by EPA or the Eighth Circuit), the agency should require in
the SIP itself that the any compliance information for alternative operating scenarios be reported
by sources through, at the least, their quarterly Title V compliance reports.
C. MPCA’s Alternative Operations Standards are Inappropriate for Additional Reasons
Apart from the fact that MPCA failed to demonstrate that its alternative operating
scenarios are appropriate or enforceable under EPA’s SSM SIP criteria, Minnesota’s proposal
does not meet Clean Air Act § 110’s enforceability requirement for other reasons. First, sourcespecific alternative limits or work practices are generally not proper at all. In the SIP call, EPA
specifically stated, “even where a specific type of operation may not during startup and/or
shutdown be able to meet an emission limitation that applies during full operation, the state
should be able to develop appropriate limitations that would apply to those types of operations at
all similar types of facilities. The EPA believes that there will be limited, if any, cases where it
may be necessary to develop source-specific emission requirements for startup and/or
shutdown.” 80 Fed. Reg. at 33915. Additionally, as quoted language above indicates, awarding
sources alternative limits or work practices through permits would not ensure these compliance
options do not weaken the SIP. See 80 Fed. Reg. at 33915. When a state issues SSM limits
through alternative plans that are incorporated into permits, it would make it very difficult to
assess the collective impact on the NAAQS or PSD increments of multiple permitted alternative
SSM limits.
Another problem with the option to pursue source-specific alternative plans is that those
provisions do not reflect any consideration of the factors EPA has identified as appropriate
considerations for developing alternate SSM requirements. These alternative plans, implemented
through a permit, also raise the prospect of “director’s discretion” problems addressed in EPA’s
SIP Call notice because it would allow the state to create alternatives to SIP emission limits
without complying with the CAA’s SIP revision requirements. Among other things, a permit8

Case 4:21-cv-06956 Document 1 Filed 09/08/21 Page 115 of 188 Exhibit 2
087

based approach to establishing an alternative emission limitation (that does not involve
submitting the permit requirement to EPA for inclusion in the SIP) eliminates EPA’s role in
reviewing and approving emission limitations to ensure that they are “enforceable” as required
by CAA section 110(a)(2)(A)—i.e., that they are sufficiently specific regarding the source’s
obligations and they include adequate monitoring, recordkeeping, and reporting requirements.
To avoid these problems, MPCA should include specific language explaining that sourcespecific alternative plans are only available as a very last resort upon a sufficient showing that
the listed criteria are met, and as discussed above, that such requirements are continuous and
enforceable, and subject to the SIP revision process, with the accompanying requirements for
public notice and comment.
V.

CONCLUSION

Thank you for the opportunity to submit these comments. We respectfully request that
MPCA revise its proposed rule as outlined above. Please do not hesitate to contact us with any
questions or to discuss the matters raised in these comments.

Sincerely,

Joshua Smith
Staff Attorney
2101 Webster St.
Oakland, CA 94612
joshua.smith@sierraclub.org
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Mississippi Department of Environmental Quality (MDEQ)
515 E. Amite St.
Jackson, Mississippi 39201
September 15, 2016
RE:

Sierra Club Comments on Mississippi Department of Environmental Quality’s
Proposed State Implementation Plan Amendments in Response to EPA’s Startup,
Shutdown, and Malfunction SIP Call, 80 Fed. Reg. 33,840

Please accept these comments submitted on behalf of Sierra Club regarding the
Mississippi Department of Environmental Quality’s (MDEQ) proposal to amend 11 Miss.
Admin. Code, Pt. 2, Ch. 1, Rule 1.10, “Provisions for Upsets, Startups, and Shutdowns.” The
rule is intended to comply with EPA’s recently finalized rulemaking, State Implementation
Plans: Response to Petition for Rulemaking; Restatement and Update of EPA’s SSM Policy
Applicable to SIPs; Findings of Substantial Inadequacy; and SIP Calls To Amend Provisions
Applying to Excess Emissions During Periods of Startup, Shutdown and Malfunction, 80 Fed.
Reg. 33840 (June 12, 2015) (SSM SIP Call). We agree that, as required by EPA’s SSM SIP
Call, MDEQ must repeal the portions of its SIP that provide exemptions and affirmative defenses
for excess emissions during periods of startup, shutdown and upsets. We have a significant
concern that the upset and maintenance portion of the proposal could interfere with EPA or
citizen enforcement, and several other portions of the proposal also should be revised to comply
with the Clean Air Act.
I.

INTRODUCTION

Sierra Club appreciates the opportunity to provide these comments concerning
Mississippi’s proposal to amend its State Implementation Plan (SIP) in response to EPA’s SSM
SIP Call for Mississippi.
Power plants and other facilities can emit massive amounts of particulate matter and
other pollutants during periods of startup, shutdown, or malfunction. Indeed, as part of its SSM
SIP Call rulemaking, EPA recognized the practical consequences of SSM exemptions, noting
“one malfunction that was estimated to emit 11,000 pounds of [sulfur dioxide] SO2 over a 9hour period when the applicable limit was 3,200 pounds per day.” Memorandum dated Feb. 4,
2013, to EPA Docket No. EPA-HQ-OAR-2012-0322 at 23, available at
https://www3.epa.gov/airquality/urbanair/sipstatus/docs/ssm_memo_021213.pdf. These large
SSM pollution exceedances can occur many times each year. After reviewing data from
numerous power plants as part of the Mercury and Air Toxics rulemaking, EPA found that the
“average” electric generating unit (EGU) had between 9 and 10 startup events per year between
2011 and 2012, and that many EGUs had “over 100 startup events in 2011 and over 80 in 2012.”
1
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Assessment of startup period at coal-fired electric generating units – Revised, at p. 4 (Nov.
2014). Given the huge emissions possible during startup and shutdown, reducing startup and
shutdown emissions from fuel-burning sources, including power plants, should be a priority for
MDEQ.
We commend Mississippi for recognizing the unlawful SSM exemptions and affirmative
defenses in its SIP, and promptly proposing to remove those provisions. However, MDEQ
should make several changes to ensure its revised proposal conforms with the Clean Air Act and
EPA’s SSM policy. Most significantly, the enforcement discretions provisions for upsets and
maintenance are ambiguous and not consistent with the Act or EPA guidance because they could
potentially be construed to interfere with EPA and citizen suit enforcement. Additionally,
Mississippi did not include all the criteria recommended by EPA in Section 1.10(A) (Upsets) or
1.10(C)(Unplanned Maintenance), and should consider adding EPA’s criteria to ensure a
thorough and robust decision-making process in enforcement actions.
II.

EPA’s SSM SIP CALL

EPA’s SSM SIP Call requires 36 states, including Mississippi, to remove from their SIPs
exemptions and affirmative defenses that allow industrial facilities to pollute the air without
consequences when those facilities start up, shut down, or experience malfunctions. 80 Fed. Reg.
33,840 (June 12, 2015). EPA found that SIPs with provisions that exempt emissions during such
events—like Mississippi’s current SIP— are substantially inadequate to meet Clean Air Act
requirements. Id. In addition to requiring the 36 states whose SIPs contain these exemptions or
affirmative defense provisions to remove these provisions from their SIPs, the SIP Call also
revises EPA’s policy for SIP provisions addressing excess emissions during SSM events. Id. The
SIP Call allows states 18 months to submit revised SIPs to EPA, which is the maximum time
allowable under the statute. Id. at 33,848; 42 U.S.C. § 7410(k)(5).
The SIP Call increases protections for communities against harmful air pollution from
industrial facilities. EPA expects that “revision of the existing deficient SIP provisions has the
potential to decrease emissions significantly in comparison to existing provisions,… encourage
sources to reduce emissions during startup and shutdown and to take steps to avoid malfunctions,
should provide increased incentive for sources to be properly designed, operated and maintained
in order to reduce emissions at all times, … [and] has the potential to result in significant
emission control and air quality improvements.” Id. at 33,955-56. Importantly, beyond the legal
deficiencies in the provisions, “the results of automatic and discretionary exemptions in SIP
provisions, and of other provisions that interfere with effective enforcement of SIPs, are realworld consequences that adversely affect public health. Id. at 33,850.
Because facilities subject to the Clean Air Act can emit massive amounts of particulate
matter, sulfur dioxide, nitrogen oxide, and other harmful air pollution during periods of start-up,
shutdown, and maintenance, it is imperative that Mississippi include strong SIP provisions
governing emissions during these periods to protect fence-line and other communities. Indeed,
EPA expects that “revision of the existing deficient SIP provisions has the potential to decrease
emissions significantly in comparison to existing provisions” because these required revisions
will “encourage sources to reduce emissions during startup and shutdown and to take steps to
avoid malfunctions, . . . [and] should provide increased incentive for sources to be properly
2
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designed, operated and maintained in order to reduce emissions at all times.” 80 Fed. Reg. at
33,955-56 (emphasis added). SSM exemptions, like those in the current Mississippi SIP, have
“real-world consequences that adversely affect public health,” and removing those exemptions
“has the potential to result in significant emission control and air quality improvement.” Id. at
33,850, 33,956.
Excessive pollution during SSM events from large facilities has devastating impacts on
surrounding communities, which are often low-income communities and/or communities of
color. Indeed, SSM loopholes—whether incorporated in SIP provisions or in operating permits—
undermine the emission limits found SIPs and operating permits, threaten states’ abilities to
achieve and maintain compliance with NAAQS, and endanger public health and public welfare.
These provisions also undermine other requirements of the Act, including Prevention of
Significant Deterioration increments, nonattainment plans, and visibility requirements. In
addition, SSM loopholes create a disparity among states, where some states provide facilities
with an unfair economic advantage through SSM loopholes as compared to facilities located in
states that do not have SSM loopholes. This creates precisely a “race to the bottom” incentive
structure that the Clean Air Act is designed to prevent.
To illustrate this point, attached to our comments are signed written statements
(originally geared for related rulemakings and litigation) from a community member whose
health and livelihood are at stake in this rulemaking. Surely there are many other similar stories.
Barbara Weckesser lives in Pascagoula, Mississippi with her husband. Their residence is
located close to a number of large industrial sources of pollution: the VT Halter Marine
industrial ship building facility (approximately 675 yards away), the Signal International giant
oil rig facility (less than one-half mile away), Mississippi Phosphate (less than one-half mile
away), the Chevron refinery (approximately one mile away), and the Enterprise natural gas
processing facility (approximately two miles away). 1 For years, the Pascagoula community has
suffered from air pollution from the nearby industrial facilities. Barbara currently serves as
President of Cherokee Concerned Citizens, a group formed to address the local community’s
concerns about pollution from the local facilities and to advocate to the Mississippi Department
of Environmental Quality for strengthened permit limits for the nearby facilities and increased
enforcement of Clean Air Act violations. 2
SSM events at the nearby facilities cause Barbara and her neighbors alarm, emotional
distress, and fear for the safety of their community. 3 For instance, in November 2013, there was
an explosion and fire at the Chevron refinery, killing one employee and injuring another. 4
Almost two years later, a floating roof on one of the storage tanks at the Chevron refinery
partially collapsed, exposing the community to noxious smells and chemicals for days. 5 The
Enterprise facility remains shuttered after a recent explosion and fire there. 6 Barbara and the rest
of the community are routinely plagued by pollution events from the nearby facilities, such as
1

Declaration of Barbara Weckesser, ¶¶2-3.
Id. at ¶4.
3
Id. at ¶5.
4
Id.
5
Id.
6
Id.
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flaring, plumes of dark smoke, and alarming and sudden loud noises. 7 In addition, extremely
pervasive and sometimes nauseating smells permeate throughout Barbara’s house, and deposits
from the nearby facilities, including calcium phosphorus, and black specks of oil and paint, land
on her home and vehicle. 8
Barbara has concerns about the impacts of dangerous air pollution from these facilities on
her health and her husband’s health. Barbara suffers from chronic kidney disease and, in 2014,
was diagnosed with asthma, and chemical pneumonia twice. 9 She has experienced blisters on her
face as the result of spending time documenting or investigating events at these facilities. 10
Numerous neighbors suffer from health problems such as cancer, asthma, respiratory issues and
ammonia exposure. 11 By removing the exemption and affirmative defense provisions for SSM
events, Mississippi will increase the incentives for polluters to avoid these harmful emissions,
thus leading to reduced emissions and improved lives.
III.

MDEQ MUST REMOVE THE SSM EXEMPTIONS AND AFFIRMATIVE
DEFENSES FROM MISSSISSIPPI REGULATIONS

As MDEQ correctly recognizes, EPA’s SSM SIP Call requires the state to remove the
exemptions for excess emissions during start-up and shutdown, and affirmative defense
provisions for upsets and maintenance currently found at 11 Miss. Admin. Code, Pt. 2, Ch. 1,
Rule 1.10 and in the Mississippi SIP. 80 Fed. Reg. at 33964. The easiest and cleanest way for
Mississippi to comply with the SIP Call and the Act would be to remove the exemptions and
affirmative defenses. Removing the unlawful exemption and affirmative defense provisions will
ensure that the normal SIP limits that are designed to protect air quality and comply with the
Act’s requirements would apply during all times. As EPA has made clear, it should be
technically feasible for most sources to “meet the same emission limitation” during both “steadystate” and startup/shutdown periods. 80 Fed. Reg. at 33,915. Indeed, in the SSM SIP Call EPA
expressed its preference for numeric limitations during SSM operations, and many of the states
and territories not included in EPA’s SIP Call have regulations that require just that—i.e., that
sources meet SIP emission limits at all times.
IV. COMMENTS ON MDEQ’S PROPOSED DISCRETIONARY ENFORCEMENT
PROVISIONS
MDEQ’s proposal includes provisions outlining discretionary enforcement provisions for
MDEQ enforcement action. Such provisions are consistent with the Act and EPA guidance as
long as they are not overly broad and would not interfere with enforcement by the EPA or by
other parties through a citizen suit. 80 Fed. Reg. at 33980. The Act grants EPA explicit
enforcement authority under section 113, and to citizens under section 304. Thus, whether or not
the state decides to bring an enforcement action, the EPA and citizens have independent statutory
authority to enforce violations of the Act. Id. at 33,981. Additionally, “[p]otential for
enforcement by the EPA or through a citizen suit provides an important safeguard in the event
7

Id. at ¶¶6-7.
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that the state lacks resources or ability to enforce violations and provides additional deterrence.”
Id. Thus, the state can cabin its own discretion to bring enforcement action for excess emission
events, but it cannot limit EPA or citizen suit enforcement in any manner. Id. Additionally, states
cannot adopt “overly broad” enforcement discretion provisions because such provisions conflict
with section 110(a)(2) of the Act, which requires states to have adequate enforcement authority.
Id.
Mississippi’s proposed enforcement discretion provisions for upset and maintenance state
that the Commission “may” consider the listed criteria in determining whether or not to pursue
enforcement action. Though the provisions give MDEQ complete discretion to consider and
weigh the criteria, and thus appear not to overly constrict state enforcement authority, the
provision could potentially be read to imply that EPA and citizens cannot bring such action. To
ensure such confusion does not occur, consistency with the law, and EPA approval, Mississippi
should clarify that these provisions do not affect or apply to enforcement by EPA or citizens.
Importantly, section 1.10(A)(2) of the rule, is ambiguous and should be removed or
clarified. It states: “[i]n any enforcement proceeding, the source seeking to establish the
occurrence of an upset has the burden of proof.” In absence of the unlawful affirmative defense
provision that Mississippi has proposed to remove, under which establishing an upset occurred
would relieve a source from liability for violations, it is not clear what meeting the burden
means. If the Commission, or EPA or a citizen, choses to bring an enforcement action for excess
emissions, establishing that an upset occurred is meaningless under the rules. Of course, a source
can provide whatever information it wants to the court for purposes of assessing damages for
violations.
Because sections 1.10(A)&(C) are ambiguous, and could potentially be construed to
interfere with EPA and citizen suit enforcement, they are not consistent with the Act or EPA
guidance and must be removed or clarified in order for it to be approvable by EPA.
Additionally, Mississippi did not include all the criteria recommended by EPA in Section
1.10(A) (Upsets) or 1.10(C) (Unplanned Maintenance). EPA recommended the following
criteria be included in enforcement discretion provisions:
(1) To the maximum extent practicable the air pollution control equipment, process
equipment or processes were maintained and operated in a manner consistent with good
practice for minimizing emissions;
(2) Repairs were made in an expeditious fashion when the operator knew or should have
known that applicable emission limitations were being exceeded. Off-shift labor and
overtime were utilized, to the extent practicable, to ensure that such repairs were made as
expeditiously as practicable;
(3) The amount and duration of the excess emissions (including any bypass) were
minimized to the maximum extent practicable during periods of such emissions;
(4) All possible steps were taken to minimize the impact of the excess emissions on
ambient air quality; and

5
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(5) The excess emissions are not part of a recurring pattern indicative of inadequate
design, operation or maintenance.
Id. at 33981. Mississippi should consider adding these additional criteria to ensure a thorough
and robust decision-making process in enforcement actions. One additional suggestion is to
clarify the provisions’ titles to “State Enforcement Discretion for Upsets,” and “State
Enforcement Discretion for Unplanned Maintenance.”
V. COMMENTS ON MDEQ’S STARTUP AND SHUTDOWN PROPOSAL
A.

EPA’s SSM Policy for Startups and Shutdowns Under the Clean Air Act

In the final SSM SIP call rule, EPA confirmed that startup and shutdown are “part of the
normal operation of a source and should be accounted for in the design and operation of the
source. It should be possible to determine an appropriate form and degree of emission control
during startup and shutdown and to achieve that control on a regular basis.” 80 Fed. Reg. at
33979.
EPA’s SSM Policy provides that a “state can develop special, alternative emission
limitations that apply during startup or shutdown if the source cannot meet the otherwise
applicable emission limitation in the SIP.” Id. at 33,980. Thus, work practices or alternative
compliance plans (in lieu of having to meet normal SIP limits during startup and shutdown) are
only appropriate for those narrowly limited source categories that truly cannot meet numerical
limits for particular pollutants during startup and shutdown. In its SIP Call rule, EPA identifies
the criteria by which alternative emissions limits for startup and shutdown should be developed,
as follows:
(1) the alternative emission limitation is “limited to specific, narrowly defined
source categories using specific control strategies,”
(2) use of the control strategy for the source category is “technically infeasible”
during startup/shutdown,
(3) the limit requires that the frequency and duration of operation in
startup/shutdown mode are “minimized to the greatest extent practicable,”
(4) the state analyzes the potential worst-case emissions that could occur during
startup/shutdown based on the proposed limit,
(5) the limit requires that “all possible steps are taken to minimize the impact of
emissions during startup and shutdown on ambient air quality,”
(6) the limitation requires that “at all times, the facility is operated in a manner
consistent with good practice for minimizing emissions and the source uses best
efforts regarding planning, design, and operating procedures,” and
(7) the actions during startup/shutdown are properly documented.
Id. at 33914.
Importantly, EPA further states that “alternative requirements applicable to the source
during startup and shutdown should be narrowly tailored and take into account considerations
such as the technological limitations of the specific source category and the control technology
that is feasible during startup and shutdown.” Id. at 33913.
6
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B.

Evaluation of MDEQ Startup and Shutdown Provision

Mississippi’s proposed startup and shutdown revisions properly require normal emission
limitations to apply because “[s]tartups and shutdowns are part of normal source operation.”
Section 1.10(B)(1).
Where a source is unable to comply with existing emission limitations, the proposal gives
MDEQ discretion to consider establishing alternative emission limitations or work practice
standards for startup and shutdowns. Section 1.10(B)(2). MDEQ’s proposed work practice
standards appear to reflect consideration of the seven specific criteria EPA recommends to
develop alternative emission limitations for startup and shutdown.
Consistent with the SIP Call, the proposal requires that alternative emissions limits
(including work practice standards) should only be available for sources showing that use of
controls or meeting numeric limitations are “technically infeasible” during that time. 80 Fed.
Reg. at 33,980. Mississippi should make clear that such technical infeasibility does not include
sources with outdated or undersized pollution controls that, if properly designed and/or
maintained, could operate during startup or shutdown.
Even for those sources (if any) that truly cannot meet normal limits during startup and
shutdown, MDEQ should establish alternative numerical limits instead of work practices. In its
SIP Call, EPA made clear that work practices are only appropriate for those limited periods of
time when “measurement of emissions during startup and/or shutdown is not reasonably
feasible.” See 80 Fed. Reg. at 33,980. Where possible, establishing numerical limits in lieu of
work practices is required by Clean Air Act § 110(a)(2), which provides that SIPs are to include
“enforceable emission limitations . . . as may be necessary or appropriate to meet the applicable
requirements” of the Act.” 42 U.S.C. 7410(a)(2). In the SSM SIP call, EPA echoed that
numerical limits are preferable to work practices in terms of enforceability. See 80 Fed. Reg. at
33974-75 (“There are many sources for which a numerically expressed emission limitation will
be the most appropriate and will result in the most legally and practically enforceable SIP
requirements”); id. at 33,979 (“In practice, it may be that numerical emission limitations are the
most appropriate from a regulatory perspective (e.g., to be legally and practically enforceable)
and thus the emission limitation would need to be established in this form to meet CAA
requirements”).
If work practices are actually proper for a particular source or category, MDEQ should
require pollution controls to be operated at least while fuel-burning equipment are burning their
primary fuels or when power plants are generating electricity. In addition, up until the point that
pollution controls are engaged, MDEQ should require clean fuels to be burned.
1.

MDEQ Must Include Reporting Requirements

MDEQ’s work practices proposal does not require sources to report to MDEQ any
information to assure that sources are complying with the requirements of the rule; it requires
sources only to document startup and shutdown events in contemporaneous logs. Because there
is no way for MDEQ to know—without requesting documentation from sources—whether
sources are complying with the work practice requirements, there is also no way for citizens or
7
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EPA to obtain information about whether or not sources are complying with the requirements.
Thus, the requirements are not practically enforceable by MDEQ in enforcement suits, in
violation of Clean Air Act § 110(a)(2)(A). Nor are they enforceable by EPA or citizens in
federal court. If MDEQ allows work practices instead of numerical limits (which we maintain is
not consistent with the requirements of the Clean Air Act or the SIP Call rule, and therefore not
approvable by EPA), the agency should require the work-practice compliance information from
the proposed rule to be reported by sources through, at the least, their quarterly Title V
compliance reports.
2.

The Proposal Properly Requires Alternative Limits to Be Incorporated into
Mississippi’s SIP

Section 1.10(B)(2)(d) of MDEQ’s proposal should make clearer that any alternative
limits or work practices must be incorporated through the SIP amendment process, allowing for
public notice and comment and EPA approval. In the SSM SIP call, EPA specifically stated that
a “SIP needs to reflect the control obligations of sources, and any revision or modification of
those obligations should not be occurring through a separate process, such as a permit process,
which would not ensure that ‘alternative’ compliance options do not weaken the SIP.” 80 Fed.
Reg. at 33,915.
The SIP Call Rule makes it clear that alternative emissions limits must be included in an
approved SIP, not merely in permits. Id. As EPA explains, the “SIP needs to reflect the control
obligations of sources, and any revision or modification of those obligations should not be
occurring through a separate process, such as a permit process, which would not ensure that
‘alternative’ compliance options do not weaken the SIP.” Id. (emphasis added). As a result, “any
revisions to obligations in the SIP need to occur through the SIP revision process….” 80 Fed.
Reg. 33,916 (emphasis added).
VI.
MDEQ Should Provide Specific, Narrowly-Tailored Definitions of Startup and
Shutdown
The definition of startup and shutdown in Mississippi’s rules are vague and provide for
seemingly unlimited periods of such events. Rule 1.2 (CC) (“‘Shutdown.’ The termination of
operation of equipment. Relative to fuel-burning equipment, a shutdown shall be construed to
occur only when a unit is taken from a fired to a non-fired state.”) & (HH) (“‘Startup.’ The
bringing into operation from a non-operative condition. Relative to fuel-burning equipment, a
startup shall be construed to occur only when a unit is taken from a non-fired to a fired state.”)
For example, it is ambiguous what the term “operation” means in these definitions. The rules
should be clear as to when startup ends (preferably when fuel-burning sources start burning their
primary fuel) and shutdown begins (preferably when fuel-burning sources stop burning their
primary fuel).

8
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VII. CONCLUSION
Thank you for the opportunity to submit these comments. We respectfully request that
MDEQ revise its proposed rule as outlined above. Please do not hesitate to contact us with any
questions or to discuss the matters raised in these comments.

Sincerely,
/s/Andrea Issod
Andrea Issod
Sierra Club Environmental Law Program
2101 Webster St.
Oakland, CA 94612
andrea.issod@sierraclub.org
415-977-5544
Louie Miller
State Director
Sierra Club Mississippi
601-624-3503 (mobile)
louie.miller@sierraclub.org
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Submitted via email to:
DBaker@mdeq.ms.gov
Clafontaine@mdeq.ms.gov
GRikard@mdeq.ms.gov
Mississippi Department of Environmental Quality (MDEQ)
515 E. Amite St.
Jackson, Mississippi 39201
October 6, 2016
RE:

Sierra Club Comments on Mississippi Department of Environmental Quality’s
Proposed State Implementation Plan Amendments in Response to EPA’s Startup,
Shutdown, and Malfunction SIP Call, 80 Fed. Reg. 33,840

Please accept the following additional comments to supplement the comments Sierra
Club submitted at the MDEQ hearing held on September 16, 2016, which we attach here again
for your convenience. We appreciate MDEQ’s extension of the public comment period until
October 6, 2016 to allow for further analysis of the proposal.
1. We agree with EPA’s September 16, 2016 comments that Mississippi should not
propose the state-only enforcement discretion-related rules (Sections 1.10 A and C) for
inclusion into the SIP. Since the provisions apply only to the state’s enforcement
discretion, omitting the provisions from the SIP will minimize the potential for confusion
and impact on citizen or EPA enforcement. We also agree with EPA that the state should
include additional language in the state regulations that explicitly provides that sections A
and C apply only to the state and do not in any way apply or affect EPA or citizen suit
enforcement.
2. As described in our previously-submitted comments, section 1.10(A)(2) of the
rule is ambiguous and needs clarification. It states: “[i]n any enforcement proceeding, the
source seeking to establish the occurrence of an upset has the burden of proof.” It is not
clear from the text what meeting the burden means because the source can provide
whatever information it wants to MDEQ or a court to show it took precautions to prevent
excess emissions during startup and shutdown events. Because the provision is
ambiguous it could potentially be construed to interfere with EPA and citizen
enforcement under the Act.
Sierra Club has learned from conversations with MDEQ that the intent of this provision is
to provide notice to the regulated community that they are responsible for providing
1
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information to MDEQ to consider under this regulation. Sierra Club believes this is selfevident from section 1.10(A)(1) and unnecessary to state explicitly, especially since a
source has ample incentive to act in its own self-interest to submit mitigating evidence to
MDEQ to avoid enforcement action and penalties. Section 1.10(A)(1) states the
Commission may consider “whether the source has demonstrated through properly signed
contemporaneous operating logs or other relevant evidence…,” which makes clear that
the source is responsible for submitting evidence to MDEQ to consider. To the extent
MDEQ believes additional language is necessary, we recommend the following changes
to MDEQ’s proposal (shown in track changes):
“Where a source has met the burden of proof to demonstrate an For an Uupset occurred
as defined in Rule 1.2, the Commission may pursue an enforcement action for
noncompliance with an emission standard or other requirement of an applicable
rule, regulation, or permit. In determining whether to pursue enforcement action,
and/or the appropriate enforcement action to take, the Commission may consider
whether the source has demonstrated through properly signed contemporaneous
operating logs or other relevant evidence the following:
3. We understand that MDEQ is considering removing the proposed unplanned
maintenance provision in section 1.10(C). Sierra Club urges MDEQ to do so. The
provision is vague as to what events would qualify. The definition of “unplanned
maintenance” is very broad and ambiguous: where “necessary to prevent or minimize
emergency conditions or equipment malfunctions.” If MDEQ keeps this provision,
Sierra Club urges MDEQ to require advance notification and approval for such events,
and to impose a limit on the total number of hours of such events in advance.
4. The provisions in sections 1.10(A)(1)(d) & (C)(1)(d) that give sources five days
to report upset or maintenance events to MDEQ is a significant concern to community
members. MDEQ should require that sources report excess emissions immediately and
give sources no longer than 24 hours to report an event.
Additionally, MDEQ should make information about excess emission events easily and
quickly accessible to the public so that communities can be better informed about the
quality of their air and pollution from neighboring facilities. Secret exposure to harmful
pollution is unacceptable. Mississippi should create a publicly-available electronic
database of this information similar to databases in Texas and Louisiana, 1 and maintain
email lists to notify impacted communities of harmful air conditions. Open records
request laws are insufficient because the public is not made aware of these events when
they occur in the first place.
Reporting provisions help enhance compliance and enforcement efforts. Making
pollution data public is a low-cost, efficient manner to drive pollution reduction. It is
1

See Louisiana Department of Environmental Quality’s Electronic Document Management System, available at
http://edms.deq.louisiana.gov/app/doc/querydef.aspx; Texas Commission Environmental Quality, Air Emission
Event Report Database, available at http://www2.tceq.texas.gov/oce/eer/.

2
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widely recognized that this is a key benefit of the Toxic Release Inventory program. 2
Moreover, contemporaneous reporting of the conditions surrounding the violation,
including the type and the quantity of the pollution released, the legal limit, the cause of
the violation, and any measures taken to limit or prevent the emissions, is necessary to
ensure that all stakeholders can respond to problems in real time and that enforcement
resources are promptly targeted towards violations where further actions are warranted.
Following issuance of EPA’s Proposed SSM SIP Call, Jefferson County, Kentucky took
initiative to revise its problematic regulations immediately, and included much-needed
notification and reporting requirements. The state explained that notification
requirements ease the administrative burden in determining whether and how much
excess emissions occur at facilities. 3 Additionally, the information enables state agencies
to better respond to citizen inquiries about excess emission events. 4
5. MDEQ should limit the total time for each event and per year a source may claim
to be in startup, shutdown, upset, and unplanned maintenance mode if MDEQ retains that
provision. 5 Community members are concerned that the regulations allow for unlimited
emissions during these times. With total limits, the regulated community will be on
notice that MDEQ will use its discretion to enforce repeated violations of permitted
limits. Sources will also have greater incentive to take preventive measures to limit the
number of these events.

2

Archon Fung, Reinventing Environmental Regulation From the Grassroots Up: Explaining and Expanding the
Success of the Toxics Release Inventory, 25 Env. Mgmt. 2, 115-127 (Feb. 2000), available at
http://www.ncbi.nlm.nih.gov/pubmed/10594186.

3

See, e.g, Jefferson County, KY Nov. 9 2010 SIP Revision, RTC 1.07-15, available at
http://www.regulations.gov/#!documentDetail;D=EPA-R04-OAR-2013-0272-0002 (“Much of the current burden on
the District is in determining whether excess emissions occurred, and, if so, the amount of excess emissions. A
proposed new provision specifically requires a company that filed an initial excess emission report to file a negative
report if excess emissions did not occur. Further, the revised language highlights that the company is required to
identify and calculate the amount of excess emissions that occurred. By not using its resources to determine whether
excess emission occurred and the amount, the District will reduce its workload.”)
4

Id., RTC 1.07-13.

5

We located two examples of such provisions in coal plant permits in New Jersey, and attach pertinent pages as an
attachment to these comments. One permit limits startup to less than 6 hours and shutdown to less than 1 hour. See,
e.g, Logan Generating Plant, Air Pollution Control Operating Permit, Significant Modification and Preconstruction
Approval (Apr. 26, 2016), NJ DEP PI Number: 55834, Permit Activity Number: BOP150001, available at
http://datamine2.state.nj.us/DEP OPRA/OpraMain/pdflist handler?COUNT=1&PI NUMBER=43849&ACTIVIT
Y CLASS CODE=BOP&ACTIVITY NUMBER=150001, at pp. 73. 76; PSEG Fossil LLC Hudson Generating
Station, Air Pollution Control Operating Permit, Operating Permit Renewal (Dec. 22, 2015), NJ DEP PI Number:
12202, Permit Activity Number: BOP140001, available at
http://datamine2.state.nj.us/DEP OPRA/OpraMain/pdflist handler?COUNT=1&PI NUMBER=43857&ACTIVIT
Y CLASS CODE=BOP&ACTIVITY NUMBER=140001, at pp. 65-66. Many Clean Air Act construction permits
limit the annual number of startup and shutdown events. E.g., Utah Department of Environmental Quality Approval
June 24, 2016 Order for Revolution Fuels at II.B.1.g (“The owner/operator shall not exceed 4 start ups and 4
shutdowns on a rolling 12 month period.”, available at
http://168.178.3.241:8080/DAQ NOI/DocViewer?IntDocID=94543&contentType=application/pdf.

3
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Thank you for the opportunity to submit these additional comments on MDEQ’s
proposal. We respectfully request that MDEQ revise its proposed rule as outlined above. Please
do not hesitate to contact us with any questions or to discuss the matters raised in these
comments.

Sincerely,
/s/Andrea Issod
Andrea Issod
Sierra Club Environmental Law Program
2101 Webster St.
Oakland, CA 94612
andrea.issod@sierraclub.org
415-977-5544
Louie Miller
State Director
Sierra Club Mississippi
601-624-3503 (mobile)
louie.miller@sierraclub.org
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$XJXVW  
9LD (PDLO WR GDTSXEOLFFRPPHQWV#QFGHQUJRY
-RHOOH %XUOHVRQ
1RUWK &DUROLQD 'HSDUWPHQW RI (QYLURQPHQWDO 4XDOLW\
'LYLVLRQ RI $LU 4XDOLW\
 0DLO 6HUYLFH &HQWHU
5DOHLJK 1& 
5H

&RPPHQWV RQ 1RUWK &DUROLQD¶V 3URSRVHG $GRSWLRQ RI DQG $PHQGPHQWV WR
5XOHV *RYHUQLQJ 6WDUWXS DQG 6KXWGRZQ 2SHUDWLRQV DQG 0DOIXQFWLRQ (YHQWV

'HDU 0V %XUOHVRQ
2Q EHKDOI RI RXU 1RUWK &DUROLQD PHPEHUV DQG VXSSRUWHUV WKH 6LHUUD &OXE
UHVSHFWIXOO\ VXEPLWV WKHVH FRPPHQWV UHJDUGLQJ WKH SURSRVHG DGRSWLRQ RI DQG DPHQGPHQW
WR DLU TXDOLW\ UXOHV ³3URSRVHG 5XOH´  GHYHORSHG E\ WKH 1RUWK &DUROLQD 'LYLVLRQ RI $LU
4XDOLW\ ³'$4´ LQ UHVSRQVH WR D UHTXHVW E\ WKH 86 (QYLURQPHQWDO 3URWHFWLRQ $JHQF\
³(3$´ WKDW 1RUWK &DUROLQD DPHQG WKRVH SURYLVLRQV RI LWV &OHDQ $LU $FW VWDWH
LPSOHPHQWDWLRQ SODQ ³6,3´ DSSO\LQJ WR H[FHVV HPLVVLRQV GXULQJ VWDUWXS VKXWGRZQ DQG
PDOIXQFWLRQ ³660´  (3$¶V UHTXHVW LV KHUHLQDIWHU UHIHUUHG WR DV WKH ³660 6,3 &DOO´
$V GLVFXVVHG EHORZ WKH 3URSRVHG 5XOH VXIIHUV IURP D QXPEHU RI IODZV DQG
DFFRUGLQJO\ IDLOV WR VDWLVI\ WKH UHTXLUHPHQWV RI WKH &OHDQ $LU $FW RU (3$¶V ILQDO SROLF\
IURP WKH 660 6,3 &DOO 6LJQLILFDQW FKDQJHV WR WKH 3URSRVHG 5XOH PXVW EH PDGH LQ RUGHU
IRU (3$ DSSURYDO WR EH DSSURSULDWH
,

%$&.*5281'

3RZHU SODQWV DQG RWKHU IDFLOLWLHV FDQ HPLW PDVVLYH DPRXQWV RI SDUWLFXODWH PDWWHU
DQG RWKHU SROOXWDQWV GXULQJ 660 SHULRGV )RU H[DPSOH WHQ SHUPLWV LVVXHG E\ WKH 7H[DV
&RPPLVVLRQ RQ (QYLURQPHQWDO 4XDOLW\ LQ  DXWKRUL]H SDUWLFXODWH PDWWHU HPLVVLRQV
IURP SRZHU SODQWV GXULQJ 660 SHULRGV XS WR  SRXQGV SHU KRXU²IDU KLJKHU WKDQ
DOORZDEOH HPLVVLRQ UDWHV GXULQJ ³QRUPDO´ RSHUDWLRQV 7KHVH SHUPLWV GR QRW UHVWULFW WKH
QXPEHU RI 660 HYHQWV RU KRXUV GXULQJ ZKLFK WKH KLJKHU OLPLWV DSSO\ %XW LI WKH DOORZDEOH
OLPLWV DUH UHDFKHG IRU MXVW  KRXUV SHU \HDU DERXW  RI RSHUDWLQJ WLPH  HPLVVLRQV RI
SDUWLFXODWHV GXULQJ 660 SHULRGV ZRXOG DFFRXQW IRU EHWZHHQ  DQG  RI WRWDO DQQXDO
HPLVVLRQV EDVHG RQ RXU UHYLHZ RI  HPLVVLRQ LQYHQWRU\ GDWD
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(3$ KDV IRXQG WKDW 660 HYHQWV KLVWRULFDOO\ KDYH FDXVHG GLVSURSRUWLRQDWH DQG
HQRUPRXV SROOXWLRQ $V SDUW RI WKH 660 6,3 &DOO UXOHPDNLQJ (3$ VWDWHG ³>,@Q
FRQQHFWLRQ ZLWK WKH (3$¶V LVVXDQFH RI D 6,3 FDOO WR DGGUHVV DQ H[HPSWLRQ IRU H[FHVV
HPLVVLRQV GXULQJ PDOIXQFWLRQV LQ 8WDK WKH (3$ LOOXVWUDWHG WKH SUDFWLFDO FRQVHTXHQFHV RI
VXFK H[HPSWLRQV E\ QRWLQJ WKH ODUJH DPRXQW RI DGGLWLRQDO HPLVVLRQV GXULQJ PDOIXQFWLRQV
DW LQGLYLGXDO VRXUFHV HJ RQH PDOIXQFWLRQ WKDW ZDV HVWLPDWHG WR HPLW  SRXQGV RI
62 RYHU D KRXU SHULRG ZKHQ WKH DSSOLFDEOH OLPLW ZDV  SRXQGV SHU GD\´
)XUWKHUPRUH (3$ KDV IRXQG WKDW SRZHU SODQWV DUH OLNHO\ WR HPLW WKHVH ODUJH DPRXQWV RI
660 SROOXWLRQ RQ PXOWLSOH RFFDVLRQV GXULQJ D \HDU WKH ³DYHUDJH (*8 >HOHFWULF
JHQHUDWLQJ XQLW@ KDG EHWZHHQ  DQG  VWDUWXS HYHQWV SHU \HDU GXULQJ  EXW GDWD
IURP D VPDOO QXPEHU RI (*8V LQGLFDWHG VLJQLILFDQWO\ PRUH VWDUWXS HYHQWV HJ WKH (*8V
ZLWK WKH PRVW VWDUWXS HYHQWV KDG RYHU  VWDUWXS HYHQWV LQ  DQG RYHU  LQ  ´
%HFDXVH IDFLOLWLHV VXEMHFW WR WKH &OHDQ $LU $FW FDQ HPLW PDVVLYH DPRXQWV RI
SDUWLFXODWH PDWWHU VXOIXU GLR[LGH DQG RWKHU KDUPIXO DLU SROOXWLRQ GXULQJ 660 SHULRGV
VWURQJ 6,3 SURYLVLRQV JRYHUQLQJ HPLVVLRQV GXULQJ WKHVH SHULRGV DUH QHHGHG WR SURWHFW
GRZQZLQG FRPPXQLWLHV $FFRUGLQJO\ (3$ KDV GLUHFWHG WKLUW\VL[ VWDWHV WR FRUUHFW
VSHFLILF SURYLVLRQV LQ WKHLU 6,3V WKDW DUH LQFRQVLVWHQW ZLWK JRYHUQLQJ ODZ (3$ H[SHFWV
WKDW UHYLVLRQV PDGH LQ UHVSRQVH WR LWV 660 6,3 &DOO FRXOG ³GHFUHDVH HPLVVLRQV
VLJQLILFDQWO\ LQ FRPSDULVRQ WR H[LVWLQJ SURYLVLRQV    HQFRXUDJH VRXUFHV WR UHGXFH
HPLVVLRQV GXULQJ VWDUWXS DQG VKXWGRZQ DQG WR WDNH VWHSV WR DYRLG PDOIXQFWLRQV   
SURYLGH LQFUHDVHG LQFHQWLYH IRU VRXUFHV WR EH SURSHUO\ GHVLJQHG RSHUDWHG DQG PDLQWDLQHG
LQ RUGHU WR UHGXFH HPLVVLRQV DW DOO WLPHV    >DQG@ UHVXOW LQ VLJQLILFDQW HPLVVLRQ FRQWURO
DQG DLU TXDOLW\ LPSURYHPHQWV´ ,PSRUWDQWO\ EH\RQG WKH OHJDO GHILFLHQFLHV LQ WKH H[LVWLQJ
SURYLVLRQV ³WKH UHVXOWV RI DXWRPDWLF DQG GLVFUHWLRQDU\ H[HPSWLRQV LQ 6,3 SURYLVLRQV DQG
RI RWKHU SURYLVLRQV WKDW LQWHUIHUH ZLWK HIIHFWLYH HQIRUFHPHQW RI 6,3V DUH UHDOZRUOG
FRQVHTXHQFHV WKDW DGYHUVHO\ DIIHFW SXEOLF KHDOWK´
7KH EHVW DSSURDFK WR WKH 660 6,3 &DOO LV IRU DIIHFWHG VWDWHV VXFK DV 1RUWK
&DUROLQD WR UHPRYH WKH LOOHJDO H[HPSWLRQV IURP WKHLU UHVSHFWLYH 6,3V 5HPRYLQJ WKH
H[HPSWLRQV ZRXOG UHVWRUH WKH HIIHFWLYHQHVV RI HPLVVLRQ OLPLWV WKDW DUH GHVLJQHG WR SURWHFW
DLU TXDOLW\ DQG VDWLVI\ WKH &OHDQ $LU $FW¶V UHTXLUHPHQWV ZRXOG DSSO\ DW DOO WLPHV
5HPRYLQJ WKH H[HPSWLRQ ZRXOG PDNH WKH UHJXODWLRQV RI DIIHFWHG VWDWHV FRPSDUDEOH WR
UHJXODWLRQV LQ WKRVH VWDWHV WKDW ZHUH QRW VXEMHFW WR WKH 660 6,3 &DOO
$OWHUQDWLYHO\ IRU WKRVH VRXUFH FDWHJRULHV WKDW WUXO\ FDQQRW PHHW 6,3 HPLVVLRQ
OLPLWV GXULQJ VWDUWXS DQG VKXWGRZQ VWDWHV FDQ HVWDEOLVK DOWHUQDWLYH QXPHULFDO OLPLWV WKDW
VDWLVI\ WKH RWKHU UHTXLUHPHQWV RI WKH &OHDQ $LU $FW ,Q WKHVH LQVWDQFHV VWDWHV PXVW
HVWDEOLVK FOHDU QDUURZ GHILQLWLRQV RI ³VWDUWXS´ DQG ³VKXWGRZQ´ WR HQVXUH WKHVH SHULRGV


0HPRUDQGXP GDWHG )HEUXDU\   WR 'RFNHW (3$+42$5 DW  DYDLODEOH DW
ZZZHSDJRYDLUTXDOLW\XUEDQDLUVLSVWDWXVGRFVVVPBPHPRBSGI

(3$ 2IILFH RI $LU DQG 5DGLDWLRQ ³$VVHVVPHQW RI VWDUWXS SHULRG DW FRDOILUHG HOHFWULF JHQHUDWLQJ XQLWV ±
5HYLVHG´ DW S  1RY  HPSKDVLV DGGHG  DYDLODEOH DW
ZZZHSDJRYDLUWR[LFVXWLOLW\PDWVVVILQDOUXOHWVGSGI

 )HG 5HJ DW ±

,G DW 
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DUH DV VKRUW DV SRVVLEOH $Q\ DOWHUQDWLYH OLPLWV PXVW EH DGRSWHG WKURXJK WKH 6,3 UHYLVLRQ
SURFHVV ZLWK WKH DFFRPSDQ\LQJ UHTXLUHPHQWV IRU SXEOLF QRWLFH DQG FRPPHQW 6XFK OLPLWV
PXVW QRW LQWHUIHUH ZLWK PDLQWHQDQFH RI DQ\ 1DWLRQDO $PELHQW $LU 4XDOLW\ 6WDQGDUGV
³1$$46´ RU 3UHYHQWLRQ RI 6LJQLILFDQW 'HWHULRUDWLRQ ³36'´ LQFUHPHQWV
,,

7+( 352326(' 58/( 9,2/$7(6 7+( &/($1 $,5 $&7 $1'
(3$¶6 660 32/,&<
$ '$4 +DV )DLOHG WR 'HPRQVWUDWH WKDW WKH 3URSRVHG 5HOLDQFH RQ 660
:RUN 3UDFWLFHV ,V $SSURSULDWH 8QGHU 7KHVH &LUFXPVWDQFHV

:RUN SUDFWLFHV FRPSOLDQFH RSWLRQV LQ OLHX RI FRPSOLDQFH ZLWK QRUPDO 6,3 OLPLWV
GXULQJ VWDUWXS DQG VKXWGRZQ VXFK DV WKRVH LQFOXGHG LQ WKH 3URSRVHG 5XOH DUH RQO\
DSSURSULDWH IRU WKRVH OLPLWHG VRXUFH FDWHJRULHV WKDW WUXO\ FDQQRW PHHW ³QRUPDO´ QXPHULFDO
OLPLWV IRU SDUWLFXODU SROOXWDQWV GXULQJ VWDUWXS DQG VKXWGRZQ DQG HYHQ WKHQ RQO\ IRU WKRVH
OLPLWHG SHULRGV RI WLPH ZKHQ VSHFLILF VRXUFH FDWHJRULHV FDQQRW DFFXUDWHO\ PHDVXUH
HPLVVLRQV RI SDUWLFXODU SROOXWDQWV
,Q WKH ILQDO 660 6,3 &DOO UXOH (3$ FRQILUPHG WKDW ³>V@WDUWXS DQG VKXWGRZQ DUH
SDUW RI WKH QRUPDO RSHUDWLRQ RI D VRXUFH DQG VKRXOG EH DFFRXQWHG IRU LQ WKH GHVLJQ DQG
RSHUDWLRQ RI WKH VRXUFH ,W VKRXOG EH SRVVLEOH WR GHWHUPLQH DQ DSSURSULDWH IRUP DQG
GHJUHH RI HPLVVLRQ FRQWURO GXULQJ VWDUWXS DQG VKXWGRZQ DQG WR DFKLHYH WKDW FRQWURO RQ D
UHJXODU EDVLV´ /LNHZLVH (3$ DOVR PDGH FOHDU WKDW IRU PRVW VRXUFHV ³LW VKRXOG EH
IHDVLEOH WR PHHW WKH VDPH HPLVVLRQ OLPLWDWLRQ´ GXULQJ ERWK ³VWHDG\VWDWH´ DQG
VWDUWXSVKXWGRZQ SHULRGV (3$¶V ILQDO SROLF\ IURP WKH 660 6,3 &DOO SURYLGHV WKDW D
³VWDWH FDQ GHYHORS VSHFLDO DOWHUQDWLYH HPLVVLRQ OLPLWDWLRQV WKDW DSSO\ GXULQJ VWDUWXS RU
VKXWGRZQ LI WKH VRXUFH FDQQRW PHHW WKH RWKHUZLVH DSSOLFDEOH HPLVVLRQ OLPLWDWLRQ LQ WKH
6,3´ ,Q PDQ\ LI QRW PRVW FDVHV VRXUFHV VKRXOG EH DEOH WR PHHW RWKHUZLVH DSSOLFDEOH
HPLVVLRQ OLPLWDWLRQV DW DOO WLPHV LQFOXGLQJ GXULQJ SHULRGV RI 660 ,QGHHG (3$ KDV
FULWLFL]HG RWKHU VWDWHV¶ SURSRVHG 6,3 UHYLVLRQV IRU IDLOLQJ WR FRQVLGHU ³ZKHWKHU VRXUFHV DUH
FDSDEOH RI FRPSO\LQJ ZLWK RWKHUZLVH DSSOLFDEOH QXPHULF SROOXWDQW HPLVVLRQ OLPLWV´
DGYLVLQJ WKDW ³(3$ GRHV QRW UHFRPPHQG HVWDEOLVKLQJ DOWHUQDWLYH HPLVVLRQ OLPLWDWLRQV IRU
VRXUFHV WKDW DUH FDSDEOH RI PHHWLQJ WKHLU H[LVWLQJ HPLVVLRQ OLPLWDWLRQV DW DOO WLPHV´ 7KH
DWWDFKHG UHSRUW H[FHUSW SUHSDUHG E\ 'U 5DQDMLW 6DKX RQ EHKDOI RI WKH 6LHUUD &OXE GHWDLOV
YDULRXV DLU SROOXWLRQ FRQWURO DQG GLVFXVVHV WKH RSHUDWLRQDO UDQJHV RI WKH UHVSHFWLYH
FRQWUROV²LOOXVWUDWLQJ WKH IHDVLELOLW\ RI RSHUDWLQJ SROOXWLRQ FRQWUROV LQ D PDQQHU LQ ZKLFK
6,3 HPLVVLRQ OLPLWV FDQ EH PHW
1HYHUWKHOHVV '$4¶V 3URSRVHG 5XOH ZRXOG DOORZ IRU ZRUN SUDFWLFH UHTXLUHPHQWV
LQ OLHX RI DOORZDEOH HPLVVLRQ OLPLW GXULQJ SHULRGV RI VWDUWXS VKXWGRZQ DQG PDOIXQFWLRQ
,Q RUGHU WR VDWLVI\ WKH UHTXLUHPHQWV WKH &OHDQ $LU $FW DQG (3$¶V 660 6,3 &DOO '$4


,G DW 
,G

,G DW  HPSKDVLV DGGHG 

&RPPHQWV RQ *HRUJLD (3'¶V 'UDIW 6,3 5HYLVLRQ WR $GGUHVV WKH 660 6,3 &DOO D
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VKRXOG HVWDEOLVK DOWHUQDWLYH QXPHULFDO OLPLWV IRU VRXUFH FDWHJRULHV LQVWHDG RI DOORZLQJ IRU
WKH LQFOXVLRQ RI ZRUN SUDFWLFHV DV VRXUFHVSHFLILF SHUPLW FRQGLWLRQV (YHQ LI D FDWHJRU\ RI
VRXUFHV FDQQRW PHHW DOORZDEOH HPLVVLRQ OLPLWV ZRUN SUDFWLFHV VKRXOG RQO\ EH DYDLODEOH
IRU VWDUWXS DQG VKXWGRZQ SHULRGV ZKHUH HPLVVLRQV DUH QRW PHDVXUDEOH ,Q WKH 660 6,3
&DOO (3$ VSHFLILFDOO\ VWDWHG WKDW ³>L@Q FDVHV LQ ZKLFK PHDVXUHPHQW RI HPLVVLRQV GXULQJ
VWDUWXS DQGRU VKXWGRZQ LV QRW UHDVRQDEO\ IHDVLEOH LW PD\ EH DSSURSULDWH IRU DQ HPLVVLRQ
OLPLWDWLRQ WR LQFOXGH DV D FRPSRQHQW D FRQWURO IRU VWDUWXS DQGRU VKXWGRZQ SHULRGV RWKHU
WKDQ D QXPHULFDOO\ H[SUHVVHG HPLVVLRQ OLPLWDWLRQ´ :KHUH DW DOO SRVVLEOH HVWDEOLVKLQJ
QXPHULFDO OLPLWV LQ OLHX RI ZRUN SUDFWLFHV LV UHTXLUHG E\ &OHDQ $LU $FW   D   ZKLFK
SURYLGHV WKDW 6,3V DUH WR LQFOXGH ³HQIRUFHDEOH HPLVVLRQ OLPLWDWLRQV    DV PD\ EH
QHFHVVDU\ RU DSSURSULDWH WR PHHW WKH DSSOLFDEOH UHTXLUHPHQWV´ RI WKH $FW ,Q WKH 660
6,3 &DOO (3$ HFKRHG WKDW QXPHULFDO OLPLWV DUH SUHIHUDEOH WR ZRUN SUDFWLFHV LQ WHUPV RI
HQIRUFHDELOLW\ ³,Q SUDFWLFH LW PD\ EH WKDW QXPHULFDO HPLVVLRQ OLPLWDWLRQV DUH WKH PRVW
DSSURSULDWH IURP D UHJXODWRU\ SHUVSHFWLYH HJ WR EH OHJDOO\ DQG SUDFWLFDOO\ HQIRUFHDEOH
DQG WKXV WKH HPLVVLRQ OLPLWDWLRQ ZRXOG QHHG WR EH HVWDEOLVKHG LQ WKLV IRUP WR PHHW >&OHDQ
$LU $FW@ UHTXLUHPHQWV´
'$4¶V 3URSRVHG 5XOH GRHV QRW OLPLW WKH XVH RI ZRUN SUDFWLFH UHTXLUHPHQWV WR
ZKHUH HPLVVLRQV DUH QRW PHDVXUDEOH $W OHDVW IRU SRZHU SODQWV HPLVVLRQV DUH PHDVXUDEOH
GXULQJ VWDUWXS DQG VKXWGRZQ DV VKRZQ E\ WKH IDFW WKDW DV SDUW RI WKH $FLG 5DLQ SURJUDP
(3$ KDV UHTXLUHG SRZHU SODQWV WR PRQLWRU VXOIXU GLR[LGH DQG QLWURJHQ R[LGH HPLVVLRQV
FRQWLQXRXVO\ IURP WKH PRPHQW FRPEXVWLRQ EHJLQV DQG WKURXJKRXW JHQHUDWLRQ DQG KDV
UHOLHG XSRQ WKLV GDWD IRU GHFDGHV WR GHWHUPLQH FRPSOLDQFH ZLWK WKH UHTXLUHPHQWV RI WKH
SURJUDP
7KH ZRUN SUDFWLFH FRPSOLDQFH RSWLRQV SURSRVHG E\ '$4 DSSHDU WR DSSO\ WR
YLUWXDOO\ DOO LI QRW DOO VRXUFHV FRYHUHG E\ 1RUWK &DUROLQD¶V 6,3 GHVSLWH WKH IDFW WKDW
PDQ\ RI WKRVH VRXUFHV FRXOG LQ IDFW FRPSO\ ZLWK QRUPDO 6,3 OLPLWV GXULQJ VWDUWXS DQG
VKXWGRZQ (YHQ DVVXPLQJ VRXUFHV DUH XQDEOH WR PHHW QRUPDO 6,3 OLPLWV GXULQJ VWDUWXS
DQG VKXWGRZQ DEVHQW D VKRZLQJ WKDW HPLVVLRQV DUH QRW PHDVXUHDEOH GXULQJ WKDW WLPH
'$4 VKRXOG HVWDEOLVK DOWHUQDWLYH QXPHULFDO OLPLWV UDWKHU WKDQ UHO\LQJ RQ ZRUN SUDFWLFHV
,Q DGGLWLRQ ZRUN SUDFWLFHV DUH QRW SURSHU IRU SHULRGV RI PDOIXQFWLRQ $V (3$
VWDWHG LQ WKH 660 6,3 &DOO
,Q FRQWUDVW WR VWDUWXS DQG VKXWGRZQ D PDOIXQFWLRQ LV XQSUHGLFWDEOH
DV WR WKH WLPLQJ RI WKH VWDUW RI WKH PDOIXQFWLRQ HYHQW LWV GXUDWLRQ DQG
LWV H[DFW QDWXUH 7KH HIIHFW RI D PDOIXQFWLRQ RQ HPLVVLRQV LV
WKHUHIRUH XQSUHGLFWDEOH DQG YDULDEOH PDNLQJ WKH GHYHORSPHQW RI DQ
DOWHUQDWLYH HPLVVLRQ OLPLWDWLRQ IRU PDOIXQFWLRQV SUREOHPDWLF 7KHUH
PD\ EH UDUH LQVWDQFHV LQ ZKLFK FHUWDLQ W\SHV RI PDOIXQFWLRQV DW


,G HPSKDVLV DGGHG 
 86&   D  HPSKDVLV DGGHG 

6HH  )HG 5HJ DW  VHH DOVR LG DW ± ³7KHUH DUH PDQ\ VRXUFHV IRU ZKLFK D QXPHULFDOO\
H[SUHVVHG HPLVVLRQ OLPLWDWLRQ ZLOO EH WKH PRVW DSSURSULDWH DQG ZLOO UHVXOW LQ WKH PRVW OHJDOO\ DQG SUDFWLFDOO\
HQIRUFHDEOH 6,3 UHTXLUHPHQWV´ 
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FHUWDLQ W\SHV RI VRXUFHV DUH IRUHVHHDEOH DQG IRUHVHHQ DQG WKXV DUH DQ
H[SHFWHG PRGH RI VRXUFH RSHUDWLRQ ,Q VXFK FLUFXPVWDQFHV WKH (3$
EHOLHYHV WKDW VRXUFHV VKRXOG EH H[SHFWHG WR PHHW WKH RWKHUZLVH
DSSOLFDEOH HPLVVLRQ OLPLWDWLRQ LQ RUGHU WR HQFRXUDJH VRXUFHV WR EH
SURSHUO\ GHVLJQHG PDLQWDLQHG DQG RSHUDWHG LQ RUGHU WR SUHYHQW RU
PLQLPL]H DQ\ VXFK PDOIXQFWLRQV
:H DJUHH ZLWK WKLV UHDVRQLQJ DQG DOVR EHOLHYH WKDW LW ZLOO EH H[WUHPHO\ GLIILFXOW LI QRW
LPSRVVLEOH WR GHYHORS ZRUN SUDFWLFHV IRU DQ\ SHULRGV RI PDOIXQFWLRQ WKDW PHHW WKH &OHDQ
$LU $FW¶V PDQGDWHV WKDW 6,3 OLPLWV EH HQIRUFHDEOH DQG SURYLGH IRU FRQWLQXRXV UHGXFWLRQV
LQ HPLVVLRQV 5HJDUGLQJ FRQWLQXRXV UHGXFWLRQV LW VHHPV KDUG WR EHOLHYH WKDW VRXUFHV
ZRXOG VXGGHQO\ EH DEOH WR VZLWFK WR FOHDQ IXHOV GXULQJ PDOIXQFWLRQV
% 7KH :RUN 3UDFWLFHV &RPSOLDQFH 2SWLRQ LQ '$4¶V 3URSRVHG 5XOH ,V 1RW
(QIRUFHDEOH
$SDUW IURP WKH IDFW WKDW ZRUN SUDFWLFHV JHQHUDOO\ DUH QRW HQIRUFHDEOH WKH
3URSRVHG 5XOH GRHV QRW PHHW WKH HQIRUFHDELOLW\ UHTXLUHPHQW RI 6HFWLRQ  RI WKH &OHDQ
$LU $FW IRU RWKHU UHDVRQV )LUVW WKH 3URSRVHG 5XOH GRHV QRW UHTXLUH VRXUFHV WR UHSRUW WR
'$4 DQ\ LQIRUPDWLRQ WR DVVXUH WKDW VRXUFHV DUH FRPSO\LQJ ZLWK WKH UHTXLUHPHQWV RI WKH
UXOH )RU VWDUWXSV DQG VKXWGRZQV DQG PDOIXQFWLRQ HYHQWV ODVWLQJ OHVV WKDQ IRXU KRXUV WKH
PDLQWHQDQFH RI UHFRUGV DQG SURYLVLRQ RI GDWD XSRQ UHTXHVW LV DOO WKDW LV UHTXLUHG %HFDXVH
WKHUH LV QR ZD\ IRU '$4 WR NQRZ²ZLWKRXW UHTXHVWLQJ GRFXPHQWDWLRQ IURP VRXUFHV²
ZKHWKHU VRXUFHV DUH FRPSO\LQJ ZLWK WKH ZRUN SUDFWLFH UHTXLUHPHQWV WKHUH LV QR ZD\ IRU
FLWL]HQV RU (3$ WR REWDLQ LQIRUPDWLRQ UHJDUGLQJ FRPSOLDQFH 7KXV WKH DOWHUQDWLYH
HPLVVLRQ OLPLWDWLRQ UHTXLUHPHQWV DUH QRW SUDFWLFDOO\ HQIRUFHDEOH E\ '$4 LQ HQIRUFHPHQW
VXLWV 1RU DUH WKH\ HQIRUFHDEOH E\ (3$ RU FLWL]HQV LQ IHGHUDO FRXUW ,I '$4 LQVLVWV RQ
LQFOXGLQJ ZRUN SUDFWLFHV DV D FRPSOLDQFH RSWLRQ ZKLFK ZH PDLQWDLQ LV QRW FRQVLVWHQW
ZLWK WKH UHTXLUHPHQWV RI WKH &OHDQ $LU $FW RU WKH 660 6,3 &DOO DQG WKHUHIRUH QRW
DSSURYDEOH E\ (3$ RU D UHYLHZLQJ FRXUW  '$4 VKRXOG UHTXLUH WKH ZRUN SUDFWLFH
FRPSOLDQFH LQIRUPDWLRQ IURP WKH 3URSRVHG 5XOH WR EH UHSRUWHG E\ VRXUFHV WKURXJK DW WKH
OHDVW WKHLU TXDUWHUO\ 7LWOH 9 FRPSOLDQFH UHSRUWV
6HFRQG WKH 3URSRVHG 5XOH SURSRVDO GRHV QRW HVWDEOLVK DQ\ WLPH OLPLWDWLRQV IRU
SHULRGV RI ³VWDUWXS´ RU ³VKXWGRZQ´ 7KLV LV H[WUHPHO\ SUREOHPDWLF )RU H[DPSOH FRDO
ILUHG SRZHU SODQWV FRXOG FRQFHLYDEO\ FODLP WKH\ DUH LQ VWDUWXS RU VKXWGRZQ PRGH DQG
WKXV H[HPSW IURP WKH 6,3¶V QXPHULFDO HPLVVLRQV OLPLWV DSSOLFDEOH WR ³QRUPDO´
RSHUDWLRQV DOO WKH ZD\ XS WR IXOO ORDG²DQG IRU KRXUV DQG KRXUV '$4 VKRXOG HVWDEOLVK
FOHDU OLPLWHG GHILQLWLRQV RI VWDUWXS DQG VKXWGRZQ ,I DOWHUQDWLYH HPLVVLRQ OLPLWDWLRQV DUH
HVWDEOLVKHG IRU SRZHU SODQWV VWDUWXS XQGHU WKH 1RUWK &DUROLQD 6,3 VKRXOG HQG DQG WKXV
WKH QRUPDO QXPHULFDO 6,3 OLPLWV VKRXOG EHJLQ WR DSSO\ DW WKH SRLQW WKHVH SODQWV EHJLQ WR
JHQHUDWH HOHFWULFLW\²HLWKHU IRU VDOH RYHU WKH JULG RU IRU DQ\ RWKHU SXUSRVH LQFOXGLQJ
LQWHUQDO XVH  6LPLODUO\ VKXWGRZQ VKRXOG RQO\ EHJLQ ZKHQ QR HOHFWULFLW\ LV JHQHUDWHG IRU
VDOH RYHU WKH JULG RU IRU DQ\ RWKHU SXUSRVH²RU ZKHQ QR IXHO LV EHLQJ ILUHG LQ WKH ERLOHU


 )HG 5HJ DW 
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7KLUG WKHUH LV QR LQGLFDWLRQ LQ SDUDJUDSK M  DQG  RI WKH 3URSRVHG 5XOH
*HQHUDOO\ $YDLODEOH :RUN 3UDFWLFHV IRU 6WDUW8S DQG 6KXW'RZQ 2SHUDWLRQV RI ZKDW
WKH GHZ SRLQWV DUH IRU EDJKRXVHV RU HOHFWURVWDWLF SUHFLSLWDWRUV ³(63V´  ,QVWHDG '$4
DSSDUHQWO\ SURSRVHV WR OHDYH LW FRPSOHWHO\ XS WR RSHUDWRUV WR GHFLGH ZKHQ WR HQJDJH WKHVH
SDUWLFXODWH FRQWUROV $W WKH OHDVW IXOOVL]HG EDJKRXVHV FDQ DQG VKRXOG EH RSHUDWHG
WKURXJKRXW DOO RI VWDUWXS 6LPLODUO\ SURSHUO\ PDLQWDLQHG DQG SURSHUO\ VL]HG (63V FDQ DOVR
EH RSHUDWHG WKURXJK DOO RI VWDUWXS ,I ZRUN SUDFWLFHV DUH SURSHU DJDLQ WKH\ DUH QRW  '$4
VKRXOG UHTXLUH SROOXWLRQ FRQWUROV WR EH RSHUDWHG DW VSHFLILF WLPH SRLQWV GXULQJ VWDUWXS DQG
VKXWGRZQ :LWK UHVSHFW WR SRZHU SODQWV WKH ILQDO 0HUFXU\ DQG $LU 7R[LFV 6WDQGDUGV
³0$76´ UXOH SURYLGHV H[DPSOHV RI VWDUWXS DQG VKXWGRZQ ZRUN SUDFWLFHV EHIRUH WKHVH
ZRUN SUDFWLFHV ZHUH FKDQJHG RQ UHFRQVLGHUDWLRQ  7KHUH IRU VWDUWXS (3$ UHTXLUHG DOO
SROOXWLRQ FRQWUROV H[FHSW IRU GU\ VFUXEEHUV DQG VHOHFWLYH FDWDO\WLF UHGXFWLRQ ³6&5´
XQLWV WR EH RSHUDWHG RQFH SODQWV EHJLQ ILULQJ WKHLU SULPDU\ IXHO HJ FRDO IRU FRDOILUHG
SRZHU SODQWV  'XULQJ VKXWGRZQ (3$ UHTXLUHG (*8V WR RSHUDWH DOO FRQWUROV ZKLOH
ILOLQJ FRDO UHVLGXDO RLO RU VROLG RLOGHULYHG IXHO
)RXUWK SDUDJUDSK M  RI WKH 3URSRVHG 5XOH LQFOXGHV D ZRUN SUDFWLFH VWDWLQJ WKDW
6&5 XQLWV PXVW EH RSHUDWHG ³LI FDWDO\VW EHG WHPSHUDWXUH LV JUHDWHU WKDQ  >GHJUHHV
)DKUHQKHLW@ RU DV VSHFLILHG E\ PDQXIDFWXUHU´ :H XQGHUVWDQG WKDW PRVW LI QRW DOO
IDFLOLWLHV GR QRW PRQLWRU FDWDO\VW EHG WHPSHUDWXUHV UHQGHULQJ WKLV ZRUN SUDFWLFH
UHTXLUHPHQW SUDFWLFDOO\ XQHQIRUFHDEOH 7KH ZRUN SUDFWLFH VKRXOG EH NH\HG RII RI D IOXH
JDV LQOHW WHPSHUDWXUH ZKLFK LV W\SLFDOO\ PRQLWRUHG DW IDFLOLWLHV
)LIWK WKH ³FOHDQ IXHOV´ UHTXLUHPHQW LQ SDUDJUDSK M  LV LPSHUPLVVLEO\ YDJXH
8QGHU WKLV SURYLVLRQ VRXUFHV PXVW EXUQ WKH ³FOHDQHVW SHUPLWWHG IXHO WR WKH H[WHQW
SUDFWLFDEOH´ GXULQJ VWDUWXS WKXV SURYLGLQJ RSHUDWRUV ZLWK GLVFUHWLRQ DV WR ZKDW IXHOV WR
EXUQ DQG DW ZKDW SRLQW GXULQJ VWDUWXS WR XVH ³FOHDQ´ IXHOV $UJXDEO\ WKLV SURYLVLRQ DOORZV
SRZHU SODQWV WR EXUQ FRDO GXULQJ VWDUWXS $W WKH YHU\ OHDVW WKH 3URSRVHG 5XOH VKRXOG EH
UHYLVHG WR GHILQH ³FOHDQ IXHOV´ IRU GLIIHUHQW VRXUFH FDWHJRULHV LQFOXGLQJ QDWXUDO JDV IRU
SRZHU SODQWV  )RU H[DPSOH WKH 0$76 UXOH GHILQHV FOHDQ IXHOV IRU SRZHU SODQWV
)LQDOO\ WKH 3URSRVHG 5XOH ZRXOG DOORZ IDFLOLWLHV WR DYRLG DSSOLFDEOH HPLVVLRQ
OLPLWV E\ FRPSO\LQJ ZLWK ³ZRUN SUDFWLFH VWDQGDUGV FXUUHQWO\ LQ HIIHFW IRU IHGHUDO UXOHV
SURPXOJDWHG VLQFH  WKDW DGGUHVV FRPSOLDQFH GXULQJ VWDUWXS DQG VKXWGRZQ
RSHUDWLRQV´ DOORZLQJ VRXUFHV WR SLFN DQG FKRRVH IURP D YDULHW\ RI IHGHUDO ZRUN SUDFWLFHV
,I '$4 UHWDLQV LWV SURSRVHG ZRUN SUDFWLFHV FRPSOLDQFH RSWLRQV LW VKRXOG UHYLVH WKH
3URSRVHG 5XOH WR SDLU VSHFLILF VRXUFH FDWHJRULHV EDVHG RQ W\SH VL]H DQG FRQWURO


,Q WKH '& &LUFXLW &RXUW RI $SSHDOV 6LHUUD &OXE DQG RWKHU RUJDQL]DWLRQV DUH FXUUHQWO\ FKDOOHQJLQJ
(3$¶V ILQDO DFWLRQ RQ UHFRQVLGHUDWLRQ RI WKH VWDUWXS DQG VKXWGRZQ SURYLVLRQV RI WKH 0$76 UXOH 6LHUUD
&OXE PDLQWDLQV WKDW (3$¶V ILQDO UHFRQVLGHUDWLRQ GHILQLWLRQ RI VWDUWXS ZKLFK LQFOXGHV D IRXUKRXU
H[HPSWLRQ IURP QXPHULFDO HPLVVLRQ OLPLWV DQG VWDUWXS ZRUN SUDFWLFHV GR QRW PHHW WKH UHTXLUHPHQWV RI WKH
&OHDQ $LU $FW LQFOXGLQJ WKH UHTXLUHPHQW WR DFKLHYH FRQWLQXRXV UHGXFWLRQV

 )HG 5HJ   )HE    :H GR QRW FRQFHGH WKDW GU\ VFUXEEHUV DQG 6&5 FDQQRW EH
RSHUDWHG XSRQ JHQHUDWLRQ RI HOHFWULFLW\ +RZHYHU XQGHU WKH 3URSRVHG 5XOH WKHVH GHFLVLRQV ZRXOG
LPSURSHUO\ EH OHIW WR WKH UHJXODWHG FRPPXQLW\

,G
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HTXLSPHQW ZLWK WKRVH IHGHUDO UXOHV WKDW FRYHU VXFK FDWHJRULHV (3$ LWVHOI UHFRJQL]HG WKDW
WKH UHTXLUHPHQWV IURP 1636 DQG 1(6+$3 DUH QRW QHFHVVDULO\ DSSURSULDWH IRU DOO 6,3
UHJXODWHG VRXUFHV )XUWKHUPRUH DV (3$ UHFRJQL]HG LQ WKH 660 6,3 &DOO FHUWDLQ ROGHU
(3$ UHJXODWLRQV GR QRW PHHW WKH UHTXLUHPHQWV RI WKH &OHDQ $LU $FW EHFDXVH DPRQJ RWKHU
UHDVRQV WKH\ KDYH QRW EHHQ XSGDWHG WR DVVXUH FRQWLQXRXV UHGXFWLRQV LQ HPLVVLRQV
& 7KH 3URSRVHG 5XOH ,PSHUPLVVLEO\ )DLOV WR /LPLW (PLVVLRQV RQ D
&RQWLQXRXV %DVLV
$V QRWHG DERYH 6HFWLRQ  D  RI WKH &OHDQ $LU $FW UHTXLUHV WKDW 6,3V DUH WR
LQFOXGH ³HQIRUFHDEOH HPLVVLRQ OLPLWDWLRQV    DV PD\ EH QHFHVVDU\ RU DSSURSULDWH WR PHHW
WKH DSSOLFDEOH UHTXLUHPHQWV´ RI WKH $FW ³(PLVVLRQ OLPLWDWLRQV´ DUH GHILQHG XQGHU 6HFWLRQ
 N RI WKH $FW WR LQFOXGH ZRUN SUDFWLFHV DQG WKHVH PXVW EH FRQWLQXRXV 0RUH
VSHFLILFDOO\ 6HFWLRQ  N GHILQHV ³HPLVVLRQ OLPLWDWLRQ´ DV D ³UHTXLUHPHQW HVWDEOLVKHG
E\ WKH 6WDWH RU WKH $GPLQLVWUDWRU ZKLFK OLPLWV WKH TXDQWLW\ UDWH RU FRQFHQWUDWLRQ RI
HPLVVLRQV RI DLU SROOXWDQWV RQ D FRQWLQXRXV EDVLV LQFOXGLQJ DQ\ UHTXLUHPHQW UHODWLQJ WR
WKH RSHUDWLRQ RU PDLQWHQDQFH RI D VRXUFH WR DVVXUH FRQWLQXRXV HPLVVLRQ UHGXFWLRQ DQG
DQ\ GHVLJQ HTXLSPHQW ZRUN SUDFWLFH RU RSHUDWLRQDO VWDQGDUG SURPXOJDWHG XQGHU WKLV
FKDSWHU´ 7KH '& &LUFXLW &RXUW RI $SSHDOV FRQILUPHG WKDW H[HPSWLRQV IRU 660 HYHQWV
FRQIOLFW ZLWK WKH $FW¶V SODLQ UHTXLUHPHQW WKDW HPLVVLRQ OLPLWDWLRQV DQG VWDQGDUGV PXVW EH
FRQWLQXRXV
(3$¶V 6WDWHPHQW RI 660 3ROLF\ LQ WKH ILQDO 660 6,3 &DOO UHLWHUDWHV WKLV PDNLQJ
LW FOHDU WKDW WKH RQO\ DSSURYDEOH 6,3 LV RQH WKDW FRQVLVWV RI FRQWLQXRXV HPLVVLRQV
OLPLWDWLRQV
7KH (3$¶V ORQJVWDQGLQJ LQWHUSUHWDWLRQ RI WKH &$$ LV WKDW 6,3 SURYLVLRQV
FDQQRW LQFOXGH H[HPSWLRQV IURP HPLVVLRQ OLPLWDWLRQV IRU HPLVVLRQV GXULQJ
660 HYHQWV ,Q RUGHU WR EH SHUPLVVLEOH LQ D 6,3 DQ HPLVVLRQ OLPLWDWLRQ
PXVW EH DSSOLFDEOH WR WKH VRXUFH FRQWLQXRXVO\ LH FDQQRW LQFOXGH SHULRGV
GXULQJ ZKLFK HPLVVLRQV IURP WKH VRXUFH DUH OHJDOO\ RU IXQFWLRQDOO\ H[HPSW
IURP UHJXODWLRQ
+HUH KRZHYHU WKH 3URSRVHG 5XOH GRHV QRW HQVXUH FRQWLQXRXV UHGXFWLRQV LQ
HPLVVLRQV WKURXJKRXW VWDUWXS DQG VKXWGRZQ 7R EHJLQ ZLWK WKH ODQJXDJH LQ WKH JHQHUDO
ZRUN SUDFWLFH RSWLRQ RQO\ UHTXLUHV FOHDQ IXHO XVH WR WKH ³H[WHQW SUDFWLFDEOH´ $V GLVFXVVHG
DERYH XQGHU WKLV ODQJXDJH VRXUFHV FRXOG FKRRVH WR RQO\ EXUQ WKHLU SULPDU\ IXHO HJ
FRDO IRU FRDOILUHG SRZHU SODQWV GXULQJ VWDUWXS DQG VKXWGRZQ )RU WKRVH VRXUFHV XQWLO WKH
SRLQW GXULQJ VWDUWXS ZKHQ WKHLU SDUWLFXODU SROOXWLRQ FRQWUROV HQJDJH DQG EHJLQ WR UHGXFH
HPLVVLRQV RU DIWHU WKHVH FRQWUROV GLVHQJDJH LQ VKXWGRZQ  WKHUH LV QR UHTXLUHPHQW LQ WKH
3URSRVHG 5XOH WR OLPLW HPLVVLRQV GXULQJ VWDUWXS RU VKXWGRZQ )RU H[DPSOH FRDOILUHG
SRZHU SODQWV FRXOG FODLP WKDW WKH\ DUH QRW HTXLSSHG WR EXUQ QDWXUDO JDV RU RWKHU FOHDQ


 )HG 5HJ DW 
 86&   N HPSKDVLV DGGHG 

6LHUUD &OXE Y (3$  )G   '& &LU  

 )HG 5HJ DW 




Case 4:21-cv-06956 DocumentV-34
1 Filed 09/08/21 Page 146 of 188 Exhibit 2
118

IXHOV GXULQJ VWDUWXS DQG FRXOG DOVR FODLP WKDW WKH\ FDQQRW EHJLQ WR RSHUDWH WKHLU
SDUWLFXODWH PDWWHU FRQWUROV XQWLO ZHOO LQWR VWDUWXS VRPHWLPHV SHUKDSV DIWHU  RU  KRXUV
RI VWDUWXS EDVHG RQ RXU H[SHULHQFH ZLWK SRZHU SODQWV LQ 7H[DV 
$QG IRU WKRVH SRZHU SODQWV WKDW GR DFWXDOO\ FKRRVH WR EXUQ FOHDQHU IXHOV GXULQJ
VWDUWXS WKH UHTXLUHPHQW WR EXUQ FOHDQ IXHOV LV PHDQLQJOHVV SDVW WKH SRLQW WKDW SODQWV VWDUW
WR EXUQ WKHLU SULPDU\ IXHO HJ FRDO  7KLV LV EHFDXVH PRVW FRDOILUHG SRZHU XQLWV DUH QRW
GHVLJQHG WR FRILUH RWKHU IXHOV DIWHU WKH\ EHJLQ WR ILUH WKHLU SULPDU\ IXHO ZKLFK LV XVXDOO\
ZKHQ WKH JHQHUDWLRQ RI HOHFWULFLW\ EHJLQV
$QRWKHU UHDVRQ WKDW WKH 3URSRVHG 5XOH GRHV QRW DFKLHYH FRQWLQXRXV UHGXFWLRQV
DQG LV QRW HQIRUFHDEOH LV WKDW LW GRHV QRW GHILQH ZKDW LW PHDQV WR ³RSHUDWH´ SDUWLFXODWH
DQG RWKHU FRQWUROV LQ WKH JHQHUDO ZRUN SUDFWLFH RSWLRQ 0DQ\ HOHFWURVWDWLF SUHFLSLWDWRUV
³(63V´ KDYH PXOWLSOH ILHOGV WKDW DOO QHHG WR EH IXOO\ RSHUDWLYH WR DFKLHYH KLJK FRQWURO
HIILFLHQFLHV 8QGHU WKH JHQHUDOO\ DYDLODEOH ZRUN SUDFWLFHV (63V DQG RWKHU SROOXWLRQ
FRQWURO HTXLSPHQW FRXOG RSHUDWH DW ZLGHO\ YDU\LQJ SHUIRUPDQFH OHYHOV ZLWK VRPH XQLWV
FKRRVLQJ WR ³RSHUDWH´ DW PXFK ORZHU HIILFLHQFLHV HJ E\ WXUQLQJ RQ RQH RU WZR ILHOGV
WKDQ WKH HTXLSPHQW LV FDSDEOH RI DFKLHYLQJ 7KH UHTXLUHPHQW WR VLPSO\ WXUQ RQ SDUWLFXODWH
FRQWURO HTXLSPHQW²LI WKDW LV ZKDW '$4 PHDQV E\ ³RSHUDWH´²GRHV QRWKLQJ WR HQVXUH
WKDW WKLV HTXLSPHQW LV IXQFWLRQLQJ DW WKH OHYHOV QHHGHG WR DVVXUH WKH PD[LPXP SRVVLEOH
FRQWURO RI SDUWLFXODWHV '$4 VKRXOG UHYLVH LWV UXOHV WR LQFOXGH FOHDU GHILQLWLRQV RI ZKDW LW
PHDQV WR RSHUDWH WKH YDULRXV FRQWUROV OLVWHG LQ SDUDJUDSK M  7KRVH GHILQLWLRQV VKRXOG DW
WKH OHDVW UHTXLUH SDUWLFXODWH FRQWUROV WR RSHUDWH DW QHDU  HIILFLHQF\ DW D FOHDUO\
GHILQHG WLPH HDUO\ LQ VWDUWXS
' 7KH 3URSRVHG 5XOH :RXOG $OORZ IRU 6RXUFH6SHFLILF 3HUPLW &RQGLWLRQV
LQ OLHX RI 2WKHUZLVH $SSOLFDEOH (PLVVLRQV /LPLWDWLRQV LQ 9LRODWLRQ RI WKH
5HTXLUHPHQWV RI WKH &OHDQ $LU $FW DQG (3$¶V 660 6,3 &DOO
$Q\ DOWHUQDWLYH HPLVVLRQ OLPLWDWLRQV PXVW EH LQFRUSRUDWHG WKURXJK WKH 6,3
DPHQGPHQW SURFHVV DOORZLQJ IRU SXEOLF QRWLFH DQG FRPPHQW DQG (3$ DSSURYDO 7KXV
VRXUFHVSHFLILF DOWHUQDWLYH HPLVVLRQ OLPLWDWLRQV JHQHUDOO\ DUH QRW SURSHU $V (3$ VWDWHV
LQ WKH 660 6,3 &DOO D ³6,3 QHHGV WR UHIOHFW WKH FRQWURO REOLJDWLRQV RI VRXUFHV DQG DQ\
UHYLVLRQ RU PRGLILFDWLRQ RI WKRVH REOLJDWLRQV VKRXOG QRW EH RFFXUULQJ WKURXJK D VHSDUDWH
SURFHVV VXFK DV D SHUPLW SURFHVV ZKLFK ZRXOG QRW HQVXUH WKDW µDOWHUQDWLYH¶ FRPSOLDQFH
RSWLRQV GR QRW ZHDNHQ WKH 6,3´ 0RUHRYHU (3$ UHDVRQHG WKDW
>(@YHQ ZKHUH D VSHFLILF W\SH RI RSHUDWLRQ PD\ QRW GXULQJ VWDUWXS DQGRU
VKXWGRZQ EH DEOH WR PHHW DQ HPLVVLRQ OLPLWDWLRQ WKDW DSSOLHV GXULQJ IXOO
RSHUDWLRQ WKH VWDWH VKRXOG EH DEOH WR GHYHORS DSSURSULDWH OLPLWDWLRQV WKDW
ZRXOG DSSO\ WR WKRVH W\SHV RI RSHUDWLRQV DW DOO VLPLODU W\SHV RI IDFLOLWLHV
7KH (3$ EHOLHYHV WKDW WKHUH ZLOO EH OLPLWHG LI DQ\ FDVHV ZKHUH LW PD\ EH
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QHFHVVDU\ WR GHYHORS VRXUFHVSHFLILF HPLVVLRQ UHTXLUHPHQWV IRU VWDUWXS
DQGRU VKXWGRZQ
+HUH WKH 3URSRVHG 5XOH ZRXOG DOORZ IRU DOWHUQDWLYH HPLVVLRQ OLPLWDWLRQV LQ WKH
IRUP RI VRXUFHVSHFLILF SHUPLW FRQGLWLRQV %HFDXVH (3$ FDQQRW \HW HYDOXDWH VXFK WREH
GHWHUPLQHG SHUPLW FRQGLWLRQV WKHUH LV QR ZD\ WR NQRZ ZKHWKHU WKH VRXUFHVSHFLILF
FRPSOLDQFH RSWLRQ ZHDNHQV 1RUWK &DUROLQD¶V 6,3
,I '$4 PDLQWDLQV WKLV RSWLRQ DQ\ SHUPLW FRQGLWLRQ IRU D SDUWLFXODU VRXUFH
UHJDUGLQJ DOWHUQDWLYH HPLVVLRQ OLPLWDWLRQV VKRXOG EH LQFRUSRUDWHG LQWR WKH 1RUWK &DUROLQD
6,3 ZLWK SXEOLF QRWLFH DQG FRPPHQW DQG (3$ DSSURYDO ,Q DGGLWLRQ '$4 VKRXOG
LQFOXGH VSHFLILF ODQJXDJH H[SODLQLQJ WKDW VRXUFHVSHFLILF ZRUN SUDFWLFH VWDQGDUGV FRXOG
RQO\ EH DYDLODEOH DV D YHU\ ODVW UHVRUW XSRQ D VXIILFLHQW VKRZLQJ WKDW WKH OLVWHG FULWHULD DUH
PHW DQG WKDW VXFK UHTXLUHPHQWV DUH FRQWLQXRXV DQG HQIRUFHDEOH
( '$4 &DQQRW 'HPRQVWUDWH WKDW WKH 3URSRVHG 5XOH :LOO 1RW 9LRODWH WKH
1$$46 RU 36' ,QFUHPHQWV
8QGHU 6HFWLRQ  O RI WKH &OHDQ $LU $FW (3$ FDQQRW DSSURYH 6,3 UHYLVLRQV WKDW
ZRXOG LQWHUIHUH ZLWK DWWDLQPHQW RI WKH 1$$46 RU 36' LQFUHPHQWV ³7KH $GPLQLVWUDWRU
VKDOO QRW DSSURYH D UHYLVLRQ RI D SODQ LI WKH UHYLVLRQ ZRXOG LQWHUIHUH ZLWK DQ\ DSSOLFDEOH
UHTXLUHPHQW FRQFHUQLQJ DWWDLQPHQW DQG UHDVRQDEOH IXUWKHU SURJUHVV DV GHILQHG LQ
VHFWLRQ  RI WKLV WLWOH  RU DQ\ RWKHU DSSOLFDEOH UHTXLUHPHQW RI WKLV FKDSWHU´ ,Q
NHHSLQJ ZLWK WKLV UHTXLUHPHQW (3$ VWDWHG LQ WKH 660 6,3 &DOO WKDW ³>D@V SDUW RI LWV
MXVWLILFDWLRQ RI WKH 6,3 UHYLVLRQ WKH VWDWH >VKRXOG@ DQDO\]H>@ WKH SRWHQWLDO ZRUVWFDVH
HPLVVLRQV WKDW FRXOG RFFXU GXULQJ VWDUWXS DQG VKXWGRZQ EDVHG RQ WKH DSSOLFDEOH
DOWHUQDWLYH HPLVVLRQ OLPLWDWLRQ´
([FHVV HPLVVLRQV IURP VWDUWXS VKXWGRZQ DQG PDOIXQFWLRQ HYHQWV KDYH IDU
UHDFKLQJ LPSDFWV RQ RWKHU UHTXLUHPHQWV RI WKH $FW 6WDWHV PXVW UHO\ RQ DVVXPHG
FRQWLQXRXV FRPSOLDQFH ZLWK HPLVVLRQV OLPLWDWLRQV LQ WKHLU PRGHOLQJ H[HUFLVHV WR
GHPRQVWUDWH DWWDLQPHQW DQG PDLQWHQDQFH RI DPELHQW DLU TXDOLW\ VWDQGDUGV ,Q DUHDV WKDW
DUH PHHWLQJ DLU TXDOLW\ VWDQGDUGV VWDWH SODQV PXVW LQFOXGH HPLVVLRQ OLPLWDWLRQV GHVLJQHG
WR HQVXUH WKDW DLU TXDOLW\ GRHV QRW ZRUVHQ 6LPLODUO\ LQ QRQDWWDLQPHQW DUHDV
QRQDWWDLQPHQW 6,3V PXVW LQFOXGH HPLVVLRQ LQYHQWRULHV ZKLFK DUH FRPSUHKHQVLYH
DFFXUDWH DQG FXUUHQW RI DFWXDO HPLVVLRQV DQG PXVW DOVR LQFOXGH HPLVVLRQ VWDWHPHQWV IURP
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VWDWLRQDU\ VRXUFHV $OVR LQ QRQDWWDLQPHQW DUHDV VWDWH SODQV PXVW LQFOXGH D SURJUDP WKDW
DVVXUHV UHDVRQDEOH SURJUHVV WRZDUG DWWDLQPHQW RI DPELHQW DLU TXDOLW\ VWDQGDUGV
1RQDWWDLQPHQW 165 SHUPLWWLQJ UHTXLUHV RIIVHWWLQJ RI HPLVVLRQV EDVHG RQ SHUPLWWHG
HPLVVLRQ OLPLWV 7KHUH LV QR ZD\ WR DGMXVW WKH UHTXLUHG RIIVHWV VKRXOG D VRXUFH H[FHHG LWV
SHUPLWWHG HPLVVLRQ OLPLWV GXULQJ SHULRGV RI 660 EHFDXVH QRQDWWDLQPHQW 165 SHUPLWWLQJ
RFFXUV SULRU WR FRQVWUXFWLRQ DQG WKH SHUPLWV GR QRW HYHU H[SLUH 3ODQV PXVW DOVR SURWHFW
VFHQLF YLHZV LQ PDQ\ RI $PHULFD¶V PRVW WUHDVXUHG SXEOLF ODQGV
:KHUH D VWDWH HVWDEOLVKHV 660 OLPLWV WKURXJK SHUPLWV DVVHVVLQJ WKH FROOHFWLYH
LPSDFW RQ WKH 1$$46 RU 36' LQFUHPHQWV EHFRPHV GLIILFXOW LI QRW LPSRVVLEOH +HUH
'$4 DSSHDUV QRW WR KDYH FRQVLGHUHG WKH SRWHQWLDO HIIHFW RI LWV SURSRVHG DOWHUQDWLYH
HPLVVLRQ OLPLWDWLRQV FRPSOLDQFH RSWLRQ RQ WKHVH UHTXLUHG GHPRQVWUDWLRQV DQG SODQQLQJ
XQGHU WKH $FW
,,,

&21&/86,21

)RU WKH IRUHJRLQJ UHDVRQV 1RUWK &DUROLQD¶V SURSRVHG 6,3 UHYLVLRQ PXVW EH IXUWKHU
UHYLVHG WR HQVXUH WKDW LW LV FRQVLVWHQW ZLWK WKH UHTXLUHPHQWV RI WKH 660 6,3 &DOO DQG
&OHDQ $LU $FW SURWHFWV DLU TXDOLW\ DQG SXEOLF KHDOWK DQG LV DSSURYDEOH E\ (3$
7KDQN \RX DQG SOHDVH GR QRW KHVLWDWH WR FRQWDFW WKH XQGHUVLJQHG ZLWK DQ\
TXHVWLRQV RU WR GLVFXVV WKH PDWWHUV UDLVHG HLWKHU KHUH
6LQFHUHO\
V %ULGJHW /HH
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VIA ELECTRONIC MAIL
ATTN: Ms. Cheryl Bradley
Environmental Programs Manager
Department of Environmental Quality
Air Quality Division
PO Box 1677
Oklahoma City, OK 73101-1677
Cheryl.bradley@deq.ok.gov
January 20, 2016
RE: Comments on proposed amendments to OAC 252:100-09, Excess Emission
Reporting Requirements
Ms. Bradley:
Please accept these comments submitted on behalf of Sierra Club regarding the Oklahoma
Department of Environmental Quality’s (ODEQ’s) proposed amendments to OAC 252:100-9,
Excess Emission Reporting Requirements rule. The rule is intended to comply with the “[State
Implementation Plan (SIP)] Call to Amend Provisions Applying to Excess Emissions During
Periods of Startup, Shutdown and Malfunction [SSM],” as published in the Federal Register by
the US Environmental Protection Agency on June 12, 2015 (80 FR 33840). While we find
ODEQ’s revisions to subsections 9(a), (b), (d), and (e) generally acceptable, they must be
removed from the SIP and at most maintained in Oklahoma’s state-only rules. Moreover, we
have serious concerns regarding the proposed “alternative emissions limitations” provision,
subsection 9(c) and recommend revisions consistent with federal law.
I.

Legal Background

In response to EPA’s June 12, 2015 rule - the startup, shutdown, malfunction (“SSM”) state
implementation plan (“SIP”) call rule (“SIP Call”), Oklahoma is required to revise unlawful
affirmative defense provisions.
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The Clean Air Act employs a cooperative federalism regulatory scheme that establishes
nationwide air quality goals and EPA’s oversight of individual state plans to meet those goals.
Subject to EPA approval, states are responsible for developing state implementation plans and
adopting the enforceable source-specific emission limitations and other air quality rules
necessary for compliance with the national ambient air quality standards (NAAQS). 42 U.S.C. §
7410(a), (k).
SIPs must include enforceable “emissions limitations,” 42 U.S.C. §§ 7410(a)(2)(A), (a)(2)(C),
7602(k), which must apply on a “continuous” basis. 42 U.S.C. § 7602(k); Sierra Club v. EPA,
551 F.3d 1019 (D.C. Cir. 2008) (exemptions for SSM events conflict with the Act’s plain
requirement that emissions standards apply continuously).
When an industrial facility violates its emissions limitations, the Act gives EPA, states, and
citizens the right to enforce those standards. The Act gives courts the authority to impose an
injunction and the discretion assess penalties for violations, see 42 U.S.C. §§7413(b), 7604(a);
see also id. §7604(f), and it also specifies a list of factors courts must consider when deciding
whether to impose penalties. Id. §7413(e)(1). Because the Act’s citizen suit and civil penalty
provisions make the question of what civil penalties are appropriate a question for district courts
to decide, the Act does not allow EPA or states to limit through affirmative defenses the amount
of civil penalties a court can impose. See NRDC v. EPA, 749 F.3d 1055, 1063 (D.C. Cir. 2014)
(holding EPA has no authority to create affirmative defense).
The Act requires EPA to review SIPs to ensure they comply with the Act’s requirements, 42
U.S.C. § 7410(k)(2)-(4), and also requires EPA to direct states to revise their SIPs through a “SIP
Call” if EPA determines an existing SIP “is substantially inadequate to attain or maintain the
relevant [NAAQS]…or to otherwise comply with any requirement of [the Act].” Id. §
7410(a)(2)(H), (k)(5); see U.S. Magnesium, LLC v. EPA, 690 F.3d 1157, 1160 (10th Cir. 2012).
EPA’s SSM SIP Call requires 36 states to close longstanding loopholes, including affirmative
defenses against penalties, that allow industrial facilities to pollute the air without consequences
when those facilities start up, shut down, or experience self-diagnosed “malfunctions.” 80 Fed.
Reg. 33,840 (June 12, 2015). Consistent with a recent ruling from the U.S. Court of Appeals for
the D.C. Circuit, EPA changed its past interpretation that affirmative defense provisions were
lawful because such provisions conflict with the Act’s explicit grant of authority to federal courts
to determine liability and impose penalties for violations. E.g., 80 Fed. Reg. 33,851-53; see also
id. 33,862-63 (discussing NRDC v. EPA, 749 F.3d 1055 (D.C. Cir. 2014)).
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EPA also correctly found that SIPs with provisions that exempt emissions during SSM periods
from otherwise applicable standards, or that allow polluters to avoid liability for such events, are
substantially inadequate to meet Clean Air Act requirements. 80 Fed. Reg. at 33,840. In addition
to requiring the 36 states whose SIPs contain these exemptions or affirmative defense provisions
to remove these provisions from their SIPs, the SIP Call also revises EPA’s policy for SIP
provisions addressing excess emissions during SSM events. Id. The SIP Call allows states 18
months to submit revised SIPs to EPA, which is the maximum time allowable under the statute.
Id. at 33,848; 42 U.S.C. § 7410(k)(5).
The SIP Call increases protections for communities against harmful air pollution from industrial
facilities. EPA expects that “revision of the existing deficient SIP provisions has the potential to
decrease emissions significantly in comparison to existing provisions,… encourage sources to
reduce emissions during startup and shutdown and to take steps to avoid malfunctions, should
provide increased incentive for sources to be properly designed, operated and maintained in
order to reduce emissions at all times, … [and] has the potential to result in significant emission
control and air quality improvements.” Id. at 33,955-56. Importantly, beyond the legal
deficiencies in the provisions, “the results of automatic and discretionary exemptions in SIP
provisions, and of other provisions that interfere with effective enforcement of SIPs, are realworld consequences that adversely affect public health. Id. at 33,850.
With respect to Oklahoma, the SIP Call found that that two provisions in the Oklahoma SIP
(OAC 252:100-9-3(a) and OAC 252:100-9-3(b))1 do not meet CAA requirements. 80 Fed Reg.
33,968.
II.

ODEQ’s Proposed Revisions.
A. The proposed revisions to 252:100-9-8(a), (b), (d), and (e) are generally
acceptable, so long as those subsections are removed from the SIP.

The Department’s proposed revisions to (a) and (b) clarify that the “mitigating factors” described
in subsection (b) are limited in application to actions of administrative penalties initiated by the
Department, and not to civil actions in federal court or administrative enforcement actions by
EPA. Subsection (e) rightly makes clear that the section is not intended to preclude federal court

1

These provisions were subsequently moved to 252:100-9-8.
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jurisdiction. Although Sierra Club would prefer that ODEQ remove the mitigation factors
entirely from ODEQ’s rules, we generally find them acceptable so long as they are removed
from the SIP.
EPA has found that affirmative defense provisions are contrary to the enforcement structure of
the Clean Air Act. As the EPA explained:
A judicial decision by the U.S. Court of Appeals for the District of Columbia Circuit
(D.C. Circuit) in NRDC v. EPA concerning the legal basis for affirmative defense
provisions in the EPA's own regulations caused the Agency to reconsider the legal basis
for any affirmative defense provisions in SIPs, regardless of the type of events to which
they apply, the criteria they may contain or the types of judicial remedies they purport to
limit or eliminate.
Id. at 33851. EPA further stated that:
Affirmative defense provisions by their nature purport to limit or eliminate the authority
of federal courts to find liability or to impose remedies through factual considerations
that differ from, or are contrary to, the explicit grants of authority in section 113(b) and
section 113( e ). These provisions are not appropriate under the CAA, no matter what
type of event they apply to, what criteria they contain or what forms of remedy they
purport to limit or eliminate.
Id. at 33981.
In the SIP Call, EPA thus found that, though a state may retain discretion to use affirmative
defense provisions for its own enforcement purposes, a SIP must be “unequivocally clear that
they do not provide an affirmative defense that sources can raise in a judicial enforcement
context or against any party other than the state,” and must also be clear that “the assertion of an
affirmative defense by the source in a state administrative enforcement context has no bearing on
the additional remedies that EPA or other parties may seek for the same violation in federal
administrative enforcement proceedings or judicial proceedings.” see 80 Fed. Reg. at 33,866.
The proposed revisions to 252:100-9-8(a), (b), (d), and (e) appear to be aimed at clarifying that
the so-called “mitigation factors” apply only to state administrative actions, and not on EPA or
other parties seeking enforcement in federal administrative or judicial proceedings.
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Note, however, that the provisions must be removed altogether from Oklahoma’s SIP, even if
they are maintained in Oklahoma’s regulations. In a November 12, 2015 letter from EPA to the
State of Colorado regarding Colorado’s proposed SSM rule revisions, attached as Exhibit A,
EPA made clear that even if a state revises its rules to address the issues identified in the SIP
call, the revisions should not be included in the SIP because they only apply to state
administrative actions, and so are not related to “implementation, maintenance, and enforcement
of primary and secondary NAAQS.” See Exhibit A at 5 (“[T]here does not appear to be an
appropriate and rational basis for submitting what may be considered…to be state-only
provisions for adoption into the SIP….”). As EPA explains in the letter, “the EPA interprets the
CAA to preclude affirmative defense provisions in SIPs and retention of a ‘state-only’
affirmative defense in a SIP could easily lead to misunderstandings by regulated entities,
regulators, the public, and the courts.” Id. EPA further stated that “the clearest way to make the
point about what is state-only versus federally-enforceable would be not to include state-only
provisions in the SIP at all.” Id.
B. ODEQ’s proposed revisions to 252:100-9-8(c), concerning alternative
emission limits, are insufficient to comply with the Clean Air Act.
Sierra Club has several serious concerns with the proposed revised subsection 252:100-9-8(c).
The key language in the proposed revision as follows: “Emissions in compliance with a federally
enforceable alternative emission limit or means of compliance developed for inclusion in the
facility’s permit for periods of startup and shutdown shall not be considered excess emissions.
Under applicable permitting provisions of this chapter, any such alternative provision may not
establish an emission limitation less stringent than an applicable emission limitation in the EPAapproved state implementation plan.”
As specified below, we have identified several ways in which the proposed language does not
comply with EPA’s rules.
1) Alternative emissions limits must be included in an approved SIP, not merely in
permits.
ODEQ proposes to include the following language in the revised 252:100-9-8(c): “Emissions in
compliance with a federally enforceable alternative emission limit or means of compliance
developed for inclusion in the facility’s permit for periods of startup and shutdown shall not be
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considered excess emissions.” (emphasis added). This language is impermissibly vague and
appears to inappropriately allow for the development of alternative emission limits outside of the
SIP approval process.
To begin with, it is entirely unclear what “permit” this language refers to. Further, the SIP Call
Rule makes it clear that alternative emissions limits must be included in an approved SIP, not
merely in permits. 80 FR at 33915. As EPA explains, the “SIP needs to reflect the control
obligations of sources, and any revision or modification of those obligations should not be
occurring through a separate process, such as a permit process, which would not ensure that
“alternative” compliance options do not weaken the SIP.” 80 Fed. Reg. 33915 (emphasis added).
As a result, “any revisions to obligations in the SIP need to occur through the SIP revision
process….” 80 Fed. Reg. 33916 (emphasis added). Any alternative emissions limits must
therefore comply with the SIP process, including providing the requisite notice and comment
period, and all other SIP limit change public participation and other process requirements.
ODEQ must clarify in its proposed rule that any alternative emission limits will be incorporated
into its SIP via normal SIP rule change procedures and provide for public participation.
2) The proposed rule fails to narrowly limit the use of alternative emissions standards
as required by law.
A second major issue with the proposed language in 252:100-9-8(c) is that ODEQ has not
adequately circumscribed the availability of alternative emissions limits, as required under the
SIP Call.
First, the term “means of compliance,” as used in the proposed subsection, is so vague that Sierra
Club cannot meaningfully comment on this specific language. It could be read to refer to
“general-duty” or other provisions that do not comply with the law. In the SSM SIP call, EPA
specifically stated that “generic general-duty provisions, such as a general duty to minimize
emissions” are not “sufficient as an alternative emission limitation for any type of event . . . .”
SSM Rule at 33979. While the SIP Call allows states to adopt alternatives to numerical limits in
some circumstances, such as work practices, those work practices must adhere to other standards
laid out in the SIP Call. These include the obligation for all limits to apply on a continuous basis,
control and minimize emissions, and require sources to operate pollution controls where
technically feasible and comply with best operating practices.
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As EPA states in the SIP Call, while the SIP limit during startup and shutdown “may be
composed of a combination of numerical limitations, specific technological control requirements
and/or work practice requirements,”
the emission limitation must limit emissions from the affected source on a
continuous basis. Thus, if there are different numerical limitations or other control
requirements that apply during startup and shutdown, those must be clearly stated
components of the emission limitation, must meet the applicable level of control required
for the type of SIP provisions…and must be legally and practically enforceable.
80 Fed. Reg. at 33913 (emphasis added). Where work practices are used, they “must meet the
otherwise applicable CAA requirements (e.g., be a RACT-level control for the source as part of
an attainment plan requirement) and the necessary parameters to make it legally and practically
enforceable (e.g., have adequate recordkeeping, reporting and/or monitoring requirements to
assure compliance.” Id. at 33916.
EPA also makes clear that startup and shutdown are normal modes of operation “during which
the source should be expected to control and minimize emissions.” Id. at 33913 (emphasis
added).
Importantly, EPA further states that alternative requirements applicable to the source during
startup and shutdown should be narrowly tailored and take into account considerations such
as the technological limitations of the specific source category and the control technology
that is feasible during startup and shutdown.” Id. at 33913.
In its SIP Call rule, EPA identifies the criteria by which alternative emissions limits for startup
and shutdown should be developed, as follows:
1) the alternative emission limitation is “limited to specific, narrowly defined source
categories using specific control strategies,”
2) use of the control strategy for the source category is “technically infeasible” during
startup/shutdown,
3) the limit requires that the frequency and duration of operation in startup/shutdown
mode are “minimized to the greatest extent practicable,”
4) the state analyzes the potential worst-case emissions that could occur during
startup/shutdown based on the proposed limit,
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5) the limit requires that “all possible steps are taken to minimize the impact of emissions
during startup and shutdown on ambient air quality,”
6) the limitation requires that “at all times, the facility is operating in a manner consistent
with good practice for minimizing emissions and the source uses best efforts regarding
planning, design, and operating procedures,” and
7) the actions during startup/shutdown are properly documented.
Id. at 33914.
Critically, EPA notes that in designing alternative limitations, “the state should consider how the
control equipment works in determining what standards should apply during startup and
shutdown.” Id. at 33915. EPA points out that “for many sources, it should be feasible to meet the
same emission limitations that applies during steady-state operations also during startup and
shutdown.” Id. at 33915.
The proposed rule changes should be revised to comport with the criteria outlined above.
Consistent with the SIP Call, alternative emissions limits should only be available for sources
that truly cannot meet the normal SIP limits, upon a showing that use of controls are technically
infeasible during that time. Such technical infeasibility cannot include sources with outdated or
undersized pollution controls that, if properly designed, could operate during startup or
shutdown. Further, as EPA noted in the SSM SIP call, work practices and the like should only
be available for those sources that truly cannot measure emissions during startup and shutdown.
80 Fed. Reg. at 33,980. Moreover, the regulations should specify that even where alternative
emissions limits or work practices are necessary, they must comply with the other criteria above.
Among other things, to be enforceable and appropriately narrowly tailored, alternative numerical
limits or work practices must specifically and narrowly define what constitutes periods of
“startup” and “shutdown.”
Moreover, alternative emissions limits should be established on a category-wide, not plantspecific, basis, except where the specific source is demonstrated to be “truly unique.” Id. at
33916. As EPA states in the SIP Call,
even where a specific type of operation may not during startup and/or shutdown be able
to meet an emission limitation that applies during full operation, the state should be able
to develop appropriate limitations that would apply to those types of operations at all
similar types of facilities. The EPA believes that there will be limited, if any, cases where
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it may be necessary to develop source-specific emission requirements for startup and/or
shutdown. In any event, this is a question that is best addressed by each state in the
context of the revisions to the SIP provisions at issue in this action.”
Id. at 33915.
3) The proposed rule changes fail to make it adequately clear that, when establishing
limits, the state must consider the collective impact of new limits on the NAAQS,
PSD increments, and any other ambient standards such as toxics or other
standards.
Any emission limit or narrative standard that newly authorizes emissions must be measured
against ambient standards, including NAAQs and PSD increments. As EPA specifies in its SIP
Call, the “SIP is a combination of state statutes, regulations, and other requirements that the EPA
approves for demonstrating attainment and maintenance of the NAAQS, protection of PSD
increments, improvement of visibility and compliance with other CAA requirements.” Id. at
33915. In the SIP Call rule, EPA repeatedly states that alternative emissions limits must be
demonstrated not to cause a violation of other substantive CAA requirements. See, e.g., id. at
33916 (alternative limits “must comply with sections 110(k)(3), 110(l), and 193 and any other
applicable substantive requirements of the CAA”). As noted above, the state must analyze the
worst-case scenario for any alternative emissions limit and show that it will not result in
noncompliance with the NAAQS or other CAA standards. Thus, ODEQ must revise its
proposed language to make clear that, as part of establishing alternative requirements for startup
and shutdown, the agency will consider the impact of higher SSM emissions on the NAAQS,
PSD increments and other requirements. Importantly, ODEQ must consider the collective
impact of higher emissions from all sources that are to receive alternative requirements for
startup and shutdown — and not measure the impact of higher limits for individual sources in a
vacuum.
We respectfully request that ODEQ revise its proposed rule as outlined above.
Sincerely,
/s/Laurie Williams
Laurie Williams
Staff Attorney
Sierra Club
50 F St NW, 8th Floor
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Washington, DC
20001
Laurie.williams@sierraclub.org
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August 2, 2021
Michael S. Regan, Administrator
U.S. Environmental Protection Agency
Office of the Administrator, Mail Code: 1101A
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460
regan.michael@epa.gov
Via Certified Mail and Email
Re:

Correction to May 10, 2021 60-Day Notice of Intent to Sue the U.S. EPA
Regarding the 2015 SSM SIP Call Rule

Dear Administrator Regan:
On May 10, 2021, Sierra Club, Environmental Integrity Project (“EIP”), and Natural
Resources Defense Council (“NRDC”) submitted a 60-Day Notice of Intent to Sue the U.S.
Environmental Protection Agency for Failure to Perform Nondiscretionary Duties to Implement
the 2015 SSM SIP Call Rule under the Clean Air Act. Exhibit 1 to the Notice of Intent provided
two tables that listed the “States That Did Not Respond to the 2015 SIP Call” and the “States
with Submitted SIP Proposals but No Final Rule.” On July 8, 2021, the Environmental
Protection Agency (“EPA”) informed Sierra Club, EIP, and NRDC that New Jersey—which was
listed in Exhibit 1 and in the Notice of Intent as failing to respond to the 2015 SSM SIP Call—
had submitted a responsive SIP revision to the EPA on November 30, 2017. EPA also provided
Sierra Club, EIP, and NRDC with a copy of New Jersey’s submitted revision letter and
accompanying materials, which had not been included in EPA’s prior response to the abovelisted organizations’ Freedom of Information Act request regarding SIP submittals.
In light of this new information, Sierra Club, EIP, and NRDC are providing an updated
version of Exhibit 1 that is correctly alphabetized and reflects that New Jersey did respond to the
2015 SIP Call. We are submitting this correction out of an abundance of caution to ensure that
the record in this matter is as accurate as possible. However, this correction does not change the
60-day pre-litigation notice period triggered by our May 10 letter because the original letter
“apprised EPA of its putative obligations under the Act and accorded it ample opportunity to
take whatever steps it saw as appropriate” before litigation commences. Ctr. for Biological
Diversity v. E.P.A., 794 F. Supp. 2d 151, 156 (D.D.C. 2011); see also San Francisco BayKeeper,
Inc. v. Tosco Corp., 309 F.3d 1153, 1155 (9th Cir. 2002) (finding notice sufficient under the
Clean Water Act’s similar notice provision where it “provide[d] enough information that the
defendant [could] identify and correct the problem”).
Sierra Club, EIP, and NRDC appreciate EPA bringing this issue to our attention. We
continue to welcome the opportunity to discuss the basis for the May 10, 2021 Notice Letter and
explore options for resolution of these claims without litigation. If that is of interest to EPA,
please contact the undersigned counsel.
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Thank you for your prompt attention to this matter.

Sincerely,
/s/ Louisa Eberle
Louisa Eberle
Sierra Club
1536 Wynkoop Street, Suite 200
Denver, CO 80202
(415) 977-5753
louisa.eberle@sierraclub.org
Andrea Issod
Sierra Club
2101 Webster Street, Suite 1300
Oakland, CA 94612
(415) 977-5544
andrea.issod@sierraclub.org
Counsel for Sierra Club
/s/ Patton Dycus
Patton Dycus
Environmental Integrity Project
315 W. Ponce de Leon Avenue, Suite 842
Decatur, GA 30030
(404) 446-6661
pdycus@environmentalintegrity.org
Counsel for Environmental Integrity Project
/s/ Emily Davis
Emily Davis
Natural Resources Defense Council
111 Sutter Street, 21st Floor
San Francisco, CA 94104
(415) 875-6100
edavis@nrdc.org
Counsel for Natural Resources Defense Council
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Oklahoma
South Carolina
Tennessee
Texas*
Virginia
Washington
West Virginia

Yes
Yes
Yes
Yes
Yes
Yes
Yes

** States that submitted multiple proposals

11/7/2016
11/4/2016
11/18/2016
11/18/2016
8/1/2016
10/25/2019
6/29/2016

N/A
N/A
N/A
N/A
N/A
N/A
N/A
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