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CHIEF BLACKBIRD CENTER Box 39 • Odanah, Wisconsin 54861 

October 4, 2021 

Ms. Radhika Fox, EPA 
c/o CW Awotus@epa.gov 
Mr. Jaime Pinkham, ACOE 
c/o usarmy .pentagon.hqda-asa-cw.mbx.asa-cw-reporting@mail.mil 

Re: Tribal Comments as Co~ sulta ion~ ater of·the~ ·, es tates (WOTUS) Rulemaking 
~~ 
~ 

Dear Assistant Adminis f r'fox an --. ssistant Secretary Pinkham, 

The Bad River Ba e Superior a Indians (henc ' "be") is a 
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re · nterest/ n f~ds ce Jht 1,83 1.; 1· 
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The Tribe and the eforth, "MNRD") 
has submitted numerous co • mg proposed federal rule changes 
pertaining to the Clean Water Ac, m ited to the definition ofWaters of the 
United States (WOTUS). Additionally, we have participated in numerous webinars, discussions, 
and formal consultations on the subject as well. Throughout, the Tribe has supported the use of a 
wholistic approach to protect the nations' resources for the seventh generation by respecting and 
recognizing that water is the lifeblood of the earth and that all living beings depend on safe, clean 
water to survive. To keep water clean and safe there must be a scientific and traditional 
ecological knowledge approach to defining what is a WOTUS so that federal and tribal agencies 
can have the authority needed to successfully protect our nations' waters by regulating potential 
impacts. 
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Specifically, the Tribe has submitted the following letters in regard to the CW A and/or WOTUS 
in which our perspectives have been shared with the Army Corps of Engineers (ACOE) and/or 
Environmental Protection Agency (EPA): 

• June 20, 2017-Comments on the Proposal to Revise the Defmition of "Waters of 
the United States" under the Clean Water Act 

o In this letter, amongst other items, the Tribe provides their perspective on the 
importance and necessity of clean water and supports keeping the 2015 Clean 
Water Rule unless robust scientific data to demonstrate a preferable approach that 
adequately accounts for hydrologic connections between and among waterbodies 
is found. ~ 

• September 27, 20117 9 mmenJJ>~tlfe Defmition of"Waters of the United States" 
Recodification of1:f~Existing•Rules under the Clean Wat (Docket ID No. 
EPA-HQ-OW-2017-0203) . 

o In thj.s1 tter, amongst otli , the Tribe comments on rtance of 
upstr✓a"lrf.waters for Tribal . ea .and provides additional for the EPA 
to sider in their dee· ion;fu~irig tJ:iat artic late the im
I/_ "'~ .r (\A :.) .
toj9sed e- eluded wa~s7~ tne·or,eraU health of an ecos
l 018 of'the_pnite~ s · at~ L J>otential Effec
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·fers and _r , \lests th,t,t}le E~~.tal\~ additional 
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----.-....... rrito )»\ ! 
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• Augu e r ed States" 
Recodifica Q les a ocket ID No. 
EPA-HQ-OW-201 .. 

o In this letter, amongs ,._o er--le e again articulates the Tribe's 
cultural, subsistence, health ana nom1c well-being is dependent upon clean, 
healthy waters and that the federal government must meet their trust 
responsibilities by providing water resources with the greatest federal protection 
to ensure the clean water necessary to support the lifeways reserved by tribes 
under treaties. 

• April 15, 2019- Docket ID No. EPA-HQ-OW-2018-0149-Comments on Proposed 
Revised Defmition of"Waters of the Unites States" 84 Fed. Reg. 4154 (Feb. 14, 
2019) 

o In this letter, amongst other items, the MNRD submitted comments regarding 
how the then proposed revised definition ofWOTUS (now known as the 
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Navigable Waters Protection Rule) violated tribal rights and failed to take into 
account impacts to tribal rights as part of the rulemaking. 

We are once again attaching these letters for the EPA and the ACOE to review the Tribe's stance 
of the importance of clean water, the importance of appropriate regulatory authority, and the 
importance of the use of sounds science and a wholistic viewpoint when making regulatory rule 
changes. Please find all six letters attached. 

In addition, the Tribe would like the EPA and ACOE to consider the following when creating 
new rules and definitions under the CWA: 

Surface water and groundwater..-are"uiideniaol~ ect resource. Draining an aquifer 
can lead to the drying up~ urfa~ ter; just as mu~ s..r~ ucing the quantity of 
surface water may)n?p;ict grmmdwater levels. Additiona~ clischarging pollutants into 
groundwater Call_;~d !o surfac~\~t P.ollution and polluting it's water could lead 
to polluta chmg mto the grouncl}vater. Any new rule should ze the 

SU 6ctions between wa er:resources and not disquali urce from being 
r \ '- (

due to there n t being a1direct surface water conn between 
~ r.v, ( 
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1tree ·nfately 5-fio7eet) b' fore reemerging to th COE 
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tha ak" c0uld excluq_e th.e upstream waters fro;r emg considered 

i'_j!Any_new..ru e should makr t~sohable allow r . and 
, ·un ,water··.cenffi o fl0w and u~ established souno - ese 

i fl f ., -~ \d nterm1 n ow m\a tnuut~ ue to snowpac me 
or s a S~£lll\,Q be consid:red jurisd ional ~gard 

efi.nt d bed~ d Banks" ifi(~ ' establisn flow path is 
r ( ; ~ y r'.. T- \ ""'\ -

e.'durati n · iflo~ shou clead de . ned as (no 
t t ti hie fe<ft'pe ond6 ity) ove uration (X 

e ru e or ~d clarity. ~RJ>Ort t~ nition should 
v ica be ~ 0n sound science. 
In the n •a; ris cti wrNens should allow for regional variation 
due to climatic, landseijpe, ·gi i · c or exampl~, a watercourse that 
flows in direct response to" ati . ! gle day each year would have a 
different importance in the drier regions·of.-the sou west than in the wetter areas of the 
northwest ( or other areas) and should likely be considered jurisdictional in those regions. 
Our area is a region unlike others in this country, due to the microclimate generated from 
Lake Superior; from our shores to the upper parts of our watersheds we have an 
abundance of water resources (wetlands, river, lakes, ponds, estuaries, and streams) that 
are sustained by snowpack melt, groundwater, and levels of seasonal precipitation more 
akin to the temperate rainforests of the northwest. Depending on where you're standing, 
we have deep peats, red clays, shallow bedrock, porous sands, thin muck soils, or 
anything in between. We're one of the areas least studied and one of the most difficult to 
delineate; comparison of groundtruthed data to that housed in national datasets (like the 
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t in aniY way would 
. ~ ' 

create new r~afions tha

National Hydrography Dataset) show that water resources are constantly underestimated 
and inadequately mapped. However, that's not to say that because water resources are 
abundant in our region they shouldn't be protected with as much importance as the one 
stream in the arid southwest in our previous example-we're drawing the comparison to 
illustrate that no single cookie-cutter approach is going to apply across the nation or even 
in smaller geopolitical divides. 

• In the new rule, definitions should be clear and scientific based. The ACOE and EPA 
should draw upon in-house knowledge of the regions of the country like the work that 
EPA staff are completing to establish regional streamflow duration assessment methods 
(SDAMs). Information and knowledge or regional water resources published in reports or 
shared from others like the U.S~6eoJogic;t:survey-(USGS), States, Tribes and other 
organizations should also ..oe·c~ ered~ ~~ 

These are just a few exampl s•of item/ tha t should be considered in~a regionally robust, clear, 
scientifically defensibl 7 1(that allow appropriate level ofj~ scliction to protect, 
sustain, and use o tions' water reso <lax and for all seventh ge} s. 

V /'• "-..-t\.: 

; • I \ "'• 

~ e health of o rs depends upon''the health of~gr · undwater and surf a r combined, 
including upstr rs.J hfse-(r~ ~ saurces that 31re federal der both ) 
the s the :Bad River ignatofy to ancl~ Gle~.Water Act. EP 0 

1d~li , / J'~~ssfull i Iemint thi Cleai\jWa~ r t ct and:ek~~urisdi "-
allo e festora 10n an mainteftanc76,fiJ'Hechemical physka~and biologica f 

1wat tl rev 
fed lat ty_oxer_waters an8'wetland bJlo,~ w- - - . ,..) ~'---., .,-reso tfi ~ eeoecl t . s _tam,treaty resources andr 
U.S. ·1.J~;~'¥usl res il~ibiliti~ ~f the rdleral kove ' n be's

1 1 
treat • ' iti~s'-r _( \ ! ' 
Th brtµruty to submit thesef ontlnents:\ve apprec1 d 

1 •11· • a a·· ' ~ \. "" 1::---i " w 1 · ·ACOE m an \respon mg to our-- etter.. e oo gmg m 
addition king1f"' ....,, ··· ~ 

Please co shkiizi. sovr~s~Dir ve any 

\ 

m, d.,_J JJH i-_5 Jr. 
Michael Wiggins, Jr. 
Tribal Chairman 
Bad River Band of Lake Superior Tribe of Chippewa Indians 

questions. She er-nsn. ov. 

Sincerely, 
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Cc: Naomi Tillison, Mashkiiziibii NRD 
US Environmental Protection Agency - Region 5 Staff 
US Army Corps of Engineers - St. Paul District Staff 
Great Lakes Indian Fish and Wildlife Commission Staff 

Enclosed: 6 Attachments 
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