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MEMORANDUM
SUBJECT: State Authority to Allocate Water Quantities -- Section
101{g) of the Clean Water Act
? L A e~
FROM: Edmund M. Notzon, Director S o
Criteria and Standards Division (WH-585)
TO: hater Management Division Directors

Regions I - X

The purpose of this memorandum is to reaffirm the Agency's
position with respect to the interpretation of Section 101(g)
of the Clean Water Act dealing with State authority to allocate
water quantities. Recently we have been asked by several regions
about the status of our position, first established on Movember 7,
1978.

Some States apparently are arguing that EPA is prohibited
from taking any action which might affect a State's authority
to allocate water quantities. That is incorrect. As supported
by the attached memorandum, the requirements of water quality
standards and section 402 and 404 permits may incidentally affect
water rights and usages. The limitation on EPA is that require-
ments may be imposed which affect water usage only when clearly
necessary to meet the requirements of the Clean Water Act. EPA's
interpretation of section 101{(g) has been consistently upheld by
the courts.

Attachment

cc: Regional WQS Coordinators
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MEMORANDUM
70 Regional Administrators

Lt . L
Thoma - /Jorling) Assistant Administrzzor
for? wat7 and Weste Management {WH-55€)

FROM

Joan Z.-Bernsteinkf gV S,
General Counsel (A? 30)

SUBJECT: State Authority to Allocate Water Quertitias --
Section 107(g) of the Clean Wizar Act l

Confusion has 2poarently arisen over the in-srt zr- =
new §101(g) of the Clean Water Lct. irour as 2re "Lzljia-
§10i(g) declares as a2 "policy of Congress" tha: tne Act s~
& State's authority to allocate water guantitiss.

Many persons nave interpreted $107 20 &5 oroaihis "L
Eny aciicn which might affect water usiza. Yo, se=.l: -2
an interpretation is incorrect.
cackaround

Section i07(¢) was adaed to tne {'zan water It by &
Amenciments (P.L. 93-217, December 27, 1:77). 1< -woviess

It is the policy of Congrass triz zne zu-=-¢
oFf ezcn State to alloczte guarsizizs 29 wz=zp ¢
its Jurisaictior snall not be sujersszss, zovii:
Gr ownerwise impaired by this icz. 11 ‘s tez <.
poiicy ¢f Congress tnat notri-z ir tris Aot z-z2°
CONSIruec to supersede Oor abirocate rigris o -u:
of water which have besn estzblisnec by gny iz
Federal agencies shail co-operzte with Stafe zr-
agencies to cevelep comprenansive soi.=ions -- -
requce and eiiminate pollution in corcers ni=r -

TOr meéndging water resources.
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As explained in the Conference Report to the 1977
§101(g) is intended to “"clarify existing law to assure
implementation. It is not intended to change existing

Emendments,
its effective
Taw."

95-630, December 6, 1977, p. 52. The "existinc Tzw" on this point is
§510(2), which was enacted as part of P.L. 92-550 in 1972 and was

unchanged in the 1977 Amendments. Segtton 510(2Z) provi

des:

Except as expressly provided in this Act,

nothing in this Act shall be corstrued

impairing or in any manner &ffectina gny right
or jJurisdiction of the States with respect =g

&3

the waters (including boundary waters' of such

States.

The only discussion of §10i(g) in che lecisizzive nistory, other
than the Conference Report cited above, is by Sznztor tzliop. It is
useful to examine closely several portizns of =5 Fiocr statement:

Tnis amendment came immediztely z<ter tne
release of the Issue and Optian Pznz~: “ar t-z
vater Resource Policy Study row bair: cncucted
by the Water Resources Counci®. Seva~:] of =re
ootions contained in that paper callec ‘or ine
use of Federal water quaiitv 'zcislzz-ar =9 22%ect
Fzoerel UrpOSes That Were ne- Siric- « 2 27c- =o
WALEr QualiTV. NCSE OtRer :_rooizi - e 4,008
but were not limiteg o Fecerzl lznc L:: Jiznning,
piant siting ins producticn L 2TRATIC .0 S@SES
Tris "Stazte’s jurisciction" arersrers cz2:f9je-:
Lnst T 15 itne policy GFf COncress 173 =15 =c-
1S G D& uSE&C TOr WETEr QU TTY DurC-s2t Ar.,

It is net intendsd to chanzz crazzes 'z
Ter ¢ similar pronibition is csrtzoezs < SEC TN
513 of the act. . . . Llegiti=2tz wazz" zuz "-.
mzasures authorized by tris acs ra, - 1 785 rz.a
some eitect on _:tne method of v.ater wsi-z. nzccr
quality standards and tneir upgracing zre tegici-
mate and necessary under tnis act. ~rc reguirs-
ments of section 202 and 204 permits mEy
incidentally affect individual water rizhis.
Manansment practices cdevelopec tnrousn State or
lco.. 5202 planning units may 2130 inzfdentziiy

Ffect {sicl the use of water unzer 2~ <rcivic.al
water right. It is not the purgass o7 =-ig
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amendment to prohibit those incidental effects.

It is the purpose of this amendment to insure that

State allocation systems are not subvertad, and that
effects on individual rights, if any, are prompted

by tegitimate and necessary water quality considerations.

123 Cong. Rec. 519677-78, (daily ed., Dec. 15, 1977,
emphasis added).

Discussion

In 1ight of the foregoing, it is obvious that Concress did not
intend to prohibit EPA from tzking such measures as may be necessary to
protect water quality. It is notewortny tnat tne 1577 Amendments leiz
untouched both $301(b){1)(C), which requires without exception that point
caurce discharges be controlled to meet water Guzlity standards, and

goa

It is also notewortny tnat §51
to change, provides that States' w
"except as expressly provided in ¢
the requirements of water quality
5203 plans may incidenta’ly affect «
e¢foul of 81C1 a) =nd 357072,

tress expressly declina
rignts zre rot 13 be impaired
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S ACt." Tnus, =5 Ssnator Wallop note
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standards, 8402 zanc 5404 permits, ana

ter rignis inc .sézes without runnin

It is imporiant to recojnizs, sowsver, fhap §737 Tl reinforces
§510(2)'s general proscrintion 8G21NST LNn2Cessar. “zzsral interferencs
with State weter rignts. IPA snoulc inerefore frc-:-e raguirements whicr
atiect water usage only wnere they ars siearly nécessir, io meet the 4A--
requirenents,

Finally, new S10Z{2) requires 72 12 zna’,ze wztar ouz PEy-guartiz,
problems and submit its znztysis :o Concress. Wz z-7iciszte that tnis
gnalysis will be complets zarly rext .23r 2rz =-2: .2 “10 5z anle .
rrovice you more specific guicance on §77210c) 302 8370 20 it zhar tire
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