Katrina Kessler, Commissioner
Minnesota Pollution Control Agency
520 Lafayette Road North
Saint Paul, Minnesota 55155-4194
Re: Minnesota's laws revising the Minnesota Pollution Control Agency's (MPCA) authority to
regulate sulfate in NPDES permits
Dear Ms. Kessler:
I am writing regarding the U.S. Environmental Protection Agency’s (EPA) review of two
Minnesota session laws which, among other effects, impact MPCA’s authority to include sulfate
controls in National Pollutant Discharge Elimination System (NPDES) permits for discharges
into wild rice production waters. Based on our review, we have determined that the session laws
constitute a non-substantial change to Minnesota’s NPDES program and are inconsistent with the
Clean Water Act (CWA). EPA therefore disapproves the program revision affected by these laws
as an improper modification to MPCA’s authority to implement the NPDES program.
EPA has authority to review statutory or regulatory modifications of a state NPDES program
under 40 C.F.R. § 123.62(a), which provides that EPA may initiate a program revision when
necessary, including when the controlling state statutory or regulatory authority is modified or
supplemented. Our review focused on two Minnesota laws 1: the “2015 Sulfate Law,” Minn.
Laws 2015, 1st Spec. Sess., Chapter 4, Article 4, Section 136 at (a)(1)(i) 2 [hereafter 2015 Sulfate
Law]; and the “2016 Sulfate Effluent Compliance Law,” Minn. Laws 2016, Chapter 165, Section
1 at (a) [hereafter 2016 Sulfate Law]. The details of our review are found in Enclosure A. EPA
appreciates Minnesota’s assistance with our review, including the Minnesota Attorney General’s
August 12, 2016 statement (see Enclosure B) and a February 11, 2021 meeting between EPA and
MPCA.
As described in Enclosure A, our review found that the 2015 Sulfate Law and 2016 Sulfate Law:
1) limited MPCA’s ability to include sulfate water quality-based effluent limits in NPDES
permits that are required to comply with Minnesota’s federally-approved sulfate water quality
standard (WQS); and 2) invalidated sulfate effluent limits in any existing state permits,
EPA did not review a third similar 2011 Minnesota law, Minn. Laws 2011, 1st Spec. Sess., Chapter 2, Article 4,
Section 32 at (e), because that law’s curtailment of sulfate controls in permits was limited to the “extent allowable
under the Clean Water Act,” and thus does not appear to have modified Minnesota’s approved NPDES program.
2
EPA’s review and its findings in this letter are limited to the 2015 law’s prohibition on permittee expenditures
related to sulfate and do not extend to the remainder of the law which was not related to the Minnesota’s approved
CWA 402 program. We note that the 2015 Sulfate Law was amended by 2017 Minn. Laws Chapter 93, Article 2,
Section 149 at (c) but not the clause reviewed by EPA.
1

respectively. Because the session laws both limit MPCA’s authority to implement its approved
NPDES program and improperly modify a facility’s existing permit in contravention of the
CWA, they constitute an improper modification to MPCA’s authority to implement the NPDES
program. 40 C.F.R. § 123.62(b)(3). As a result, the effluent limits and permit compliance
schedules invalidated by the 2016 Sulfate Law remain subject to any federal enforcement and
citizen action as provided for under the CWA. See 33 U.S.C. § 1319; 33 U.S.C. § 1365(a)(1).
Accordingly, EPA expects that MPCA’s NPDES permits will include effluent limitations to meet
all federally-approved WQS as required by the CWA, federal regulations, and EPA-approved
Minnesota laws and rules. To this end, EPA urges MPCA to work with State lawmakers in
resolving this matter.
Please contact me if you wish to discuss this matter, or your Assistant Commissioner for Water
Policy and Agriculture can contact Tera Fong, Water Division Director, at fong.tera@epa.gov or
(312) 886-6735.
Sincerely,

DEBRA
SHORE

Digitally signed by
DEBRA SHORE
Date: 2022.02.16
15:44:28 -06'00'

Debra Shore
Regional Administrator & Great Lakes National Program Manager

Enclosures
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Enclosure A: A Review of Two Minnesota Sulfate Session Laws
The Clean Water Act (CWA) and federal regulations require states with approved National
Pollutant Discharge Elimination System (NPDES) programs to maintain the authority needed to
administer their programs in accordance with the CWA at all times. See 33 U.S.C. § 1342(c)(2);
40 C.F.R. § 123.63(a). Two Minnesota sulfate session laws -- Minn. Laws 2015, 1st Spec. Sess.,
Chapter 4, Article 4, Section 136 at (a)(1)(i) [hereafter 2015 Sulfate Law] and Minn. Laws 2016,
Chapter 165, Section 1 at (a) [hereafter 2016 Sulfate Law] -- curtail the implementation of
Minnesota’s sulfate water quality standard (WQS) for wild rice producing waters in state issued
NPDES permits. Because these two laws are not consistent with the CWA and its implementing
regulations, they constitute an improper modification of Minnesota’s approved NPDES program.
The CWA requires states to adopt WQSs subject to approval by the U.S. Environmental
Protection Agency (EPA), which remain in effect unless and until EPA approves their
modification. 33 U.S.C. § 1313(a) and (c); 40 C.F.R. § 131.2l(a) and (e). Consistent with these
authorities, Minnesota promulgated a sulfate WQS of 10 milligrams per liter (mg/L) applicable
to waters utilized for the production of wild rice. See Minn. R. 7050.0224, subp. 2.
Subsequently, EPA approved Minnesota’s sulfate WQS. See 42 Fed. Reg. 56786, 56789 (Sept.
9, 1977). The CWA requires that NPDES permits include any requirements necessary to achieve
the state’s approved WQS. 33 U.S.C. § 1311(b)(1)(C); 40 C.F.R. § 122.44(d)(1) and (5), made
applicable to state programs at 40 C.F.R. § 123.25(a)(15).
Minnesota’s 2015 Sulfate Law and 2016 Sulfate Law revise the Minnesota Pollution Control
Agency’s (MPCA) authority to issue NPDES permits that are protective of Minnesota’s federally
approved sulfate WQS in at least two significant ways.
First, the 2015 Sulfate Law prevents MPCA from issuing permits that are protective of
Minnesota’s applicable federally approved sulfate WQS. This law provides in pertinent part, that
“the agency shall not require [NPDES] permittees to expend money for design or implementation
of sulfate treatment technologies or other forms of sulfate mitigation.” Minn. Laws 2015, 1st
Spec. Sess., Chapter 4, Article 4, Section 136 at (a)(1)(i). This law prevents MPCA from
including effluent limits in NPDES permits that are needed to achieve Minnesota’s federally
approved sulfate WQS as required by 40 C.F.R. § 122.44(d)(1), on the basis that MPCA “has
determined that the Wild Rice Standard is in need of substantial revision and therefore imprudent
to apply.” 1 Minnesota, however, has not revised the sulfate WQS and the sulfate WQS remains
effective for CWA permitting purposes. Therefore, Minnesota’s 2015 Sulfate Law is effectively
a legislative limit upon MPCA's authority to issue NPDES permits that include effluent limits
necessary to meet WQSs, 33 U.S.C. § 1311(b)(1)(C).

See Letter from Lori Swanson, Minnesota Attorney General, to Tinka Hyde, Director, Water Division Region 5,
August 12, 2016 [found at Enclosure B], at 4: “MPCA believes that it would be unreasonable for it to enforce the
sulfate standard in existing permits because requiring compliance with the Standard would result in the expenditure
of resources that may ultimately prove unnecessary. MPCA has advised EPA that it is ‘pursuing options to reissue
delayed mining NPDES permits quickly once there is a revised Wild Rice Standard [citation omitted]. . . . The
above-described legislative restriction is strictly limited to the Wild Rice Standard, does not affect other water
quality standards or MPCA’s authority to enforce those standards, and is only in place until no later than January 15,
2018. In any event, as discussed above, MPCA has determined that the Wild Rice Standard is in need of substantial
revision and therefore imprudent to apply.”
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Second, the 2016 Sulfate Law invalidates sulfate effluent limits in existing NPDES permits. In
particular, the 2016 Sulfate Law provides that for NPDES permits meeting certain requirements:
(1) the final sulfate limits resulting from implementation of the wild rice water quality
standard in Minnesota Rules, part 7050.0224, subpart 2, are no longer valid; and
(2) any compliance schedule permit conditions related to those final limits are no longer
valid.
Minn. Laws 2016, Chapter 165, Section 1 at (a). According to the Minnesota Attorney General,
the 2016 Sulfate Effluent Compliance Law aimed to remove effluent limits and a related
schedule of compliance from the U.S. Steel Keetac facility. 1 Thus the 2016 Sulfate Law
invalidated both the sulfate water quality-based effluent limits and compliance schedule related
to those limits in contravention of the CWA and federal regulations. These include those federal
requirements that NPDES permits include effluent limits necessary to achieve federally approved
WQSs and incorporate schedules of compliance requirements where authorized under federal
and state law. See 40 C.F.R. §§ 122.44(d)(1) and (5). 2 The 2016 law also circumvents federal
regulations for modifying or revoking and reissuing permits (40 C.F.R. § 124.5(c)); public notice
and comment procedures for permits (40 C.F.R. § 124.10); EPA’s permit review (40 C.F.R. §
123.44); and the Memorandum of Agreement between EPA and MPCA for the Approval of the
State NPDES Permit Program. 3
Therefore, the 2016 Sulfate Law is a legislative limit upon MPCA's authority to issue NPDES
permits that include effluent limits necessary to meet WQSs, 33 U.S.C. § 1311(b)(1)(C), and to
implement permitting procedures consistent with the CWA, 33 U.S.C. § 1342(b)(3) and (4).
Accordingly, the NPDES permit effluent limits and compliance schedules, invalidated by that
law, remain subject to any federal enforcement and citizen action as provided for under the
CWA. See 33 U.S.C. § 1319; 33 U.S.C. § 1365(a)(1).

Letter from Lori Swanson, Attorney General, State of Minnesota, to Tinka Hyde, Division Director, U.S. EPA
(August 12, 2016).
2
40 C.F.R. 124.5(c) (Applicable to State programs, see 40 CFR 123.25 (NPDES), 145.11 (UIC), 233.26 (404), and
271.14 (RCRA)).
(1) If the Director tentatively decides to modify or revoke and reissue a permit under 40 CFR 122.62 (NPDES),
144.39 (UIC), 233.14 (404), or 270.41 (other than § 270.41(b)(3)) or § 270.42(c) (RCRA), he or she shall prepare a
draft permit under § 124.6 incorporating the proposed changes. The Director may request additional information
and, in the case of a modified permit, may require the submission of an updated application. In the case of revoked
and reissued permits, other than under 40 CFR 270.41(b)(3), the Director shall require the submission of a new
application. In the case of revoked and reissued permits under 40 CFR 270.41(b)(3), the Director and the permittee
shall comply with the appropriate requirements in 40 CFR part 124, subpart G for RCRA standardized permits.
(2) In a permit modification under this section, only those conditions to be modified shall be reopened when a new
draft permit is prepared. All other aspects of the existing permit shall remain in effect for the duration of the
unmodified permit. When a permit is revoked and reissued under this section, the entire permit is reopened just as if
the permit had expired and was being reissued. During any revocation and reissuance proceeding the permittee shall
comply with all conditions of the existing permit until a new final permit is reissued.
3
See Memorandum of Agreement Between the United States Environmental Protection Agency and the Minnesota
Pollution Control Agency for the Approval of the State NPDES Permit Program (May 7, 1974), Section II,
Agreement, Sections 124.44(d) (Schedule of Compliance in Issued NPDES Permits); and 124.72 (Modification,
Suspension and Revocation of NPDES Permits).
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Enclosure B: Minnesota Attorney General August 12, 2016 Letter

