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Under the terms of our contract with the Conflict Resolution Center, please assign a rediator 10
thie case and move forward with the mediation process.

If you have any questions, please feel free to call me st 701-328-2061.
Sincerely,

Tom Silbernagel
Administrator
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Tom,

Attached is 2 memo on the subject. The memo refers to a law review arficle that is also attached.
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are those statements confidential? Can one participant take what another participant
said or even what the mediator said, and talk about it at coffee downtown? Can he tell
his lawyer about what was said, and can the lawyer use it in litigation to, for example,
develop litigation strategy. support a claim in a complaint, as ammunition for cross-
exarmnination, or as the basis for a discovery request?

Looking just at Section 6-08.10-10, it is probable that such information is not
confidential. There isn't anything in the statute that address statements made by
mediation participants. The confidentiality provision is confined to protecting
“lijinformation created, coliected, and maintained by the agricultural mediation service."

But Section 6-09.10-10 isn't the only place to look for legat support to keep confidential
what occurs in a mediation session. The Century Code has a general statute on the
subject. it states!

31-04-11, Mediation - Inadmissibility of evidence - Exception. When

persons agree to conduct and parlicipate in a mediation for the purpose of

compromising, settling, or resolving a dispute, evidence of anything said

or of any admission made in the course of the mediation i8 inadmissible as

evidence and disclosure may not be compelied in any subsequent civil

proceeding except as provided in this section. T;I;iisi5-.‘=g@’c:‘tii:.m-*:.:t:l-_a*e;s:-:;ﬂ.ot:ir-{-im‘itf*-'-"'
~AhE Cormpilsionnor the admissibility:of evidence-f:

£ The evidence relates to a crime, civil fraud, or 2 violation under the

¢ Uniform Juvenile Court Act;

2; The evidence relates to a hreach of duty by the mediator;

3 The validity of the mediated agreement is in issue; or

4. All persons who conducted or otherwise participated in the mediation
% congent to disclosure.

While this statute has four exceptiDns‘,--.-fme.y;‘fwfaﬁidﬁ'-'-.t--f-s:aem:;-to*':have'i'mﬂ'ch--S'appii'ca'b'riity 10
. oursituation. As for the substance of this statute, it doesn't make information acguired
“in mediation or statements made in mediation confidential, but rather it makes them
“inadmissible as evidence.” Ther ifferance between corifidential...
informatiomand inferniation that i§ madmissible evidence; Even so, the fact that this
statute makes inadmissible information acquired in a mediation, may largely put to rest
concerns that led to the guestion you asked me. | don't, however, mean to imply that
Section 31-04-11 is fronclad. It has been described as “a decent mediation
confidentiality statute which provides same protection to mediation participants,” but it
wis not flawless.” Daniel R. Conrad, Confidentiality Protection in Mediation: Methods
and Potential Problems in North Dakota, 74 N.D. Law Rev. 45, 59 (1898).

North Dakota also has a rule of evidence, Ruls 408, that protects statements made
during efforts to settle a dispute. | won't quote the entire rule, but its most pertinent part
states: ‘Evidence of conduct or statements made in compromise negotiations is . . . not
admissible.” Like Section 31-04-11, Rule 408, doesn't make such statements
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confidential, *just” inadmissible, ,And the
may be.admigsitle T s
| ingeamefiort

Cour’ts will generally mterpret Sect on 31-04-11 and Rule 408 Ilberally to promote the
ot "~%&Fa&s—sememan | ort

e T

Egioio (o] "n's " Schfossman & Gunkeiman v. Taliman, 1999 ND 89 ﬂ 24 593 N.W.2d
374 "Rule 408 . . . furthers a weil-recognized public policy encouraging out-of-court
compromlse and settlement of disputed claims to aveid costly and time- -Consuming
litigation.” Matiner Constr., in¢., 2006 ND 108, at | 22.

In sum, even-it-Section: 6-08.10-10
stafementsmade.in-mediation as:y ; farl
protections. that largely.-do-whatyou- th—ought Setticn B- Og 1010 "dtd ort: l‘[“} own

The subject of confidentiality in mediation is discussed in the law review article cited
above. The article is enclosed with this memo should you want to read it. {is a shorl
article and gives a decent summary of the subject. it inciudes a discussion
confidentiality contracts.

& \carvellag mediat omeonfidentmlty.memerandurn.may. 201 1.docx
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Viewpoints

CONFIDENTIALITY PROTECTION. IN MEDIATION: METHODS AND POTENTIAL
PROBLEMS IN NORTH DAKOTA

Danie] R, Conradal
Copyright (¢) 1998 by the North Dakota Law Review; Daniel R. Conrad

1. INTRODUCTION

The overcrowding of court dockets and the time consuming process of litigation have led to the
increased popularity of alternative methads of dispute resolution. One such alternative method is
mediation. Mediation differs greatly from litigation in that the parties themselves structure a way
to settle their dispute with the aid of a “mediator,” 2 neutral third party who guides the
disputants through their own settlement negotiations.| Mediation has generally proven to be
more cost effective and less time consuming than litigation.2
One problem thal has plagued the movement toward the use of medjation is the scope of the
confidentiality in mediation proceedings.s Although most would agree that some form of
confidentiality is necessary and desirable in mediation proceedings, there is little agreement on
the scope of confidentiality that should be provided.4-Itis clear; however; thet:forsmediationizte
TP_.EE._-.-.§:}>%rQ@-ﬂS-B‘fLI‘l","‘-‘-"I—h'EFGi-;'EmI'ISt"-:;bE:-:_'-"_E_I-._:-ﬁ‘{:ﬁ-;-ﬂpw-'-i'ﬂ'f‘%-i—iﬂ-fﬁi‘fl’lfl”ﬂﬁ.O'_n vebweerthe partiesis By dssuring.that,
information disclosed *#6 during a mediation session will remain confidential and will not be
used later against the partties, the Jow of information will be enhanced.s K therme!

'fan‘-i-:liféiféﬁ--’fin--:'-z-'a*t-mt%p’hﬁﬁe.-a';@f%'afé:i-%ﬁ*é"sé'-:'*‘é—:i‘ci}-'-f-f-ﬁﬁfé-t:s;-b@tm Al part

_1:0 I ti&l't ¥
-and.{hemediator, which is-essential to areffestive mediativn.7-;
This article will provide an overview of the different methods that have been utilized to insure

that some form of confidentiality exists in mediation proceedings. This article will then discuss
these various types of protection under North Dakota law, focusing primarily on the protection
offered by section 31-04-11 of the North Dakota Century Code.s

{1. METHODS OF ASSURING CONFIDENTIALITY IN MEDIATION SESSIONS

RBecause some level of confidentiality is necessary for mediation to be successful, various
methods of protecting confidentiality in mediation have developed. Those forms include: private
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contracts, common law rules of privilege, evidentiary rules, and mediation confidentiality
statutes.

A. CONFIDENTIALITY CONTRACTS

The first method by which parties have tried to assure that mediation proceedings will remain
confidential js by contract. The contracts are intended to prevent the parties from disclosing
certain information *47 discovered during the mediations However, enforcement of
confidentiality contracts can be problematic.io For instance, when evidence is sought by a
nonparty to the agrecment, the agreement is generally not binding on the nonparty, and can be
viewed as an attempt o suppress evidence.ll The agreement is normally held to be against
public policy in those cases and void,12 Thus, contractual agreements in mediation proceedings
to protect confidentiality are generally not very cffective because they do not apply to
non-parties to the contract.

Private agrecments may also be problematic when enforcement is sought between parties {0 the
agreement. The agreements may not serve as an cffective delerrent because the remedy is
defined by contract law, and actual damages may be difficult to prove.:3 Furthermore, courts
may find that without legislation supporting the use of confidentiality agreements, such
agreements are void as against public policy even when 1t is the parties of the contract seeking
cnforcement.14 Therefore, private agreements do not appear to be the most effective method of
protecting confidentiality in mediation.

B. EVIDENTIARY RULES

Other possible sowrces of confidentiality protection for parties in mediation are federal and state
rules of evidence.is At a minimum, mediation discussions receive the same amount of
confidentiality protection in subsequent litigation as traditjonal seftlement negotiations. 16 The
protection is derived from Rule 408 of the Federal Rules of Evidence or its state equivalent even
though Rule 408 does not expressly state that mediated scttlements are covered.17 Rule 408 of
the Federal Rules of Evidence states:

#48 Evidence of (1) furnishing or offering or promising to furnish, or (2) accepting or offering
or promising to accept, a valuable consideration in compromising or attempting to compromise a
claim which was disputed as to either validity or amount, is not admissible to prove liabihty for
or invalidity of the claim or its amount, Evidence of conduct or statements made in compromise
negotiations is likewise not admissible. 18

“At cormmon law, only offers of compromise or settlement were inadmissible to prove Hability
or amownt of the claim in subsequent litigation,”19 Statements other than the offer could be
admitted 20 Furthermore, the offer itself could be admitted to prove bias or to impeach &
witness.2! Rule 408 broadens the common law protection by making inadmissible the conduct
and statements surrounding the settlement,22 Rule 408 was passed to encourage seftlement and
exclude evidence related to a compromise becavse that evidence is normally of low probative
value.23

IR A - Ve ot LT T B L FAFSA PO LU
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Rule 408 is subject to some key exceptions. First, the rule does not protect evidence related to
the mediation if it is to be used for “another purpose,” such as proving bias.24 Second, Rule 408
does not address the discoverability of such negotiations.2s Thus, a mediation may be vulnerable
to a discovery request in later litigation even if the information could not be used during trial
under Rule 408.26 Third, Rule 408 only addresses issues that are in dispute; therelore, jtems not
in dispute, such as the payment schedule, may be admissible.27 Finally, Rule 408 attaches to the
imformation rather than the people involved in a mediation. Hence, a mediator who is
subpoenaed to appear in subsequent litigation. cannot use Rule 408 as protection to quash the
subpoena.2g Therefore, Rule 408 and ils state equivalents do not appear (o provide adequate
confidentiality protection for mediation sessions by themselves.

“49 C, COMMON LAW PRIVILEGE

Courts on occasion have found, absent a statutory privilege, that information brought out during
mediation is privileged under common law.29 A privilege is different from Rule 408 protection
because the right to claim a privitege belongs to the parties to the mediation, and thus can be
raised even if the parties to the mediation are not parties in the subsequent litigation.3o
Furthermore, the privilege not enly protects the information from being brought out in litigation,
but it may also protect the information from discovery requests.s1 Courts generally apply a
four-part test when confronted with the issue of commen law privilege:

(1) The communications must originate in confidence that they will not be disclosed. (2) This
element of confidentiality must be essentfal to the full and satisfactory maintenance of the
relation between the parties. (3) The relation must be one which in the opinion of the
community ought to be sedulously fostered. (4) The injury that would ipure to the relation by the
disclosure of the communications must be greater than the benefit thereby gained for the correct
disposal of litigation.32

This {our-part Wigmore test, as it is ofien called, was cited favorably by the court in NLR.B v
Joseph Macaluso, Inc.33 Tn Macaluso, the court held that exclusion of testimony by a mediator
“i3 necessary to the preservation of an effective system of labor mediation,” which in turn is
vitally important to the economic health of the nation34 Therefore, the court found that the
mediation was entitled to a privilege under the Wigmore balancing test.3s However, the
common law privilege is not the most effective method of keeping mediation confidential
because courts are not always willing to recegnize it, thereby making confidentiality uncertain
when parties enter mediation.36

*50 The Eighth Circuit Court of Appeals recently addressed the issue of an “pmbudsman
privilege™ in workplace mediation sessions.37 The Bighth Circuit refused to recognize a
common law privilege over mediation sessions conducted by ombudsman in the workplace.38
The court reasoned that the proponent of the privilege failed to overcome the significant burden
of showing that the proposed privilege served a public good that outweighed the prineiple of
ascertaining the truth by all rational means.39 The conservative approach taken by the Eighth
Cireuit exemplifies the uncertainty associated with common law privileges,

D. STATUTORY PROTECTION
Most stales provide some statutory or evidentiary protection for confidentiality of events that

N N e N L L T T P ML TR PR o
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tranispire during medjation sessions.do These jurisdictions have concluded that public policy
requires the encouragement of confidentizl communications within the special mediation *51
relationship, without which the relationship would be ineffective.al The mediation relationship
is viewed as having suficient soclal importance o justify some incidental sacrifice of sources of
{acts needed in the litigation of claims.«2

Although the goal of each of the states in promulgating a confidentiality statute or cvidentiary
rule for mediation was likely similar, the resulting provisions are dramatically different in scope,
content, and eperation,43 Thesc differences reflect the “difficulty of creating a rule which strikes
the proper balance between mediation’s need for confidentiality and the public’s interest in
access to certain types of information. 44 Some of the differences include: 1) protection only for
mediations that [ake place in certain mediation facilities, such as statutorily created community
dispute resolution centers;ds 2) protection only for those subjects relating to or arising out of the
“matter in dispute;”a6 and 3) evidentiary protection in subsequent litigation only, with no
protection from discovery 47 Some states, however, have promulgated statutes which provide a
blanket protection by stating that anything that transpires during mediation will be deemed
confidential and will be suppressed.4g Confidentiality statutes appear to be the soundest method
of protecting confidentiality in mediation sessions because of the predictable protection &
thorough statute can provide.d9

I11. CONFIDENTIALITY PROTECTTON IN NORTH DAKOTA

In North Dakota, there are basically three methods by which confidentiality in mediation may be
protected. Those methods include: private conf{identiality agreements, Rule 408 of the North
Dakota Rules *52 of Fividence;so and section 31-04-11 of the North Dakota Century Code.s1

A. CONFIDENTIALITY CONTRACTS

Thete is no case law in Norih Dakota discussing the validity of private confidentiality contracts.
However, there is evidence of the use of confidentiality contracts, as well as an indication that
vemedies for breach are governed by the principles of contract law.52 T his testimony before the
House Judiciary Comymittee on 8.B. 2308, Michael Liffrig, a praciicing mediator, stated that he
“has all clients sign & form at the beginning of services which states that they will not subpoena
him or will not compe! any writings or documents during mediation to any civil action.”s3
Liffrig went on to state that statulory protection would make confid entiality more certain than
the use of private agreements because a breach would no longer be solely an issue of contract
law.54 Because the courts have yet to address the validity of confidentialily contracts in North
Dakota, parties to mediation proceedings would be wise o be leery of their effectiveness.

B. RULE 408

Under Rule 408 of the Noxth Dakota Rules of Evidence, offers of compromise are generally not
admissible to prove “liability, nonliability, or the amount of 2 claim.”ss Rule 408 of the North
Dakota Rules of BEvidence was patierned after its federal equivalent, and “extends the
exclusionary treatment not only to offers of compromise, but also to completed COMPpIOIMises
when offered against the compromiser.”58 Furthermore, Rule 408 extends to evidence of
settlements between litigants and third parties.s? The objective of Rule 40R is to encourage
sut-of-court compromise and settlement of disputes so as Lo “obyiate *53 the need for costly and

e - fme L e e R m e e et e [ - R PP |
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time-consuming litigation.”ss However, while Rule 408 does exclude evidence of settlement if
offered 1o prove liability or nonliability or the amount of the claim, it does not protect settlement
evidence for other purposes such as proving bias or prejudice of a witness.ss Additionally, the
question of whether to allow in evidence of scttlement is within the discretion of the trial
courl.en

As a safeguard of confidentiality, Rule 408 of the North Dakota Rules of Evidence suffers.
Although it serves well in protecting a mediating party in subsequent litigation when another
party atiempts to bring into evidence the mediation discussions to prove liability or nonliability,
it is useless when the information is used for other purposes. Furthermore, Rule 408 does not
protect parties who have mediated their dispute from discovery requests in subsequent litigation.
Additionally, whether a litigating party is attempting to bring in information about mediation
discussions for “another purpose™ is a hazy area subject to the discretion of the tial court,
Because it is uncertain how a court would rule in a given instance, parties should be insecure
about confidentiality when entering mediation with only Rule 408 on their side.

C. STATUTORY PROTECTION

Because of the uncertain protection offered by private confidentiality agreements and Rule 408,
the North Dakota Legislature, in 1989, promulgated section 31-04-11 of the North Dakota
Century Code 1o protect the confidentiality of mediation sessions, Seetion 31-04-11 states:

When persons agree to conduct and participate in a mediation for the purpose of compromising,
settling, or resolving a dispute, evidence of anything said or of any admission made in the course
of the mediation is inadmissible as evidence and disclosure may not be compelied in any
subsequent civil proceeding except as provided in this section. This section does not limit the
compulsion nor the admissibility of evidence if;

1. The evidence relates 1o a crime, civil fraud, or a violation under the Uniform Juvenile Court
Acty

2. The evidence relates to a breach of duty by the mediator;

3. The validity of the mediated agreement 1s in issue; or

“54 4, All persons who conducted or otherwise participated in the mediation consent to
disclosure.61

Section 31-04-11 was patterned afier California taw as it stood in 1989, and was passed 10 “take
[the] fear out of the mediation process.”s2

Cwirently, there is no case law in North Dakota interpreting the scope of the protection provided
by scction 31-04-11, Recently, however, the North Dakota Supreme Court analyzed the scope of
protection offered by a similar statute in Holwm v. Trinity Medical Center.63 In Holum, the court
analyzed the scope of the medical peer review privilege statute.sd In doing so, the courl
indicated how it might interpret other statutory evidentiary restrictions such as -section
31-04-11.85 ‘

In Holum, the court initially noted that under Rule 501 of the North Dakota Rules of Evidence,

S I"'e‘-:‘d"t - . ‘: e . Ce s [, SRR P :'.. :_i_f-"- .—; '_‘"\. .'5--:':"-".».-‘;.1_{ '.,"-}."-E'- .
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no privilege may exist unless it is provided for by constitution, statute, or rule.c6 The court also
noted that * e videntiary privileges must be narowly construed because they are in %55
derogation of the search for truth.”67 Mowever, according to the cowrt, the rule of narrow
consiruction is 1o be balanced against the “cardinal rule of statutory construction, which Tequires
that the interpretation must be consistent with the legislative intent and done in 2 manner which
will accomplish the policy goals and objectives of the statuie.”68 The court found that policy
arguments in favor of a broad privitege were anpersuasive and noted that policy arguments are
for the legislature.69 Instead, the court held that the intent of the legistature mmust be determined
from a strict reading of the statutory language and a court should not “disregard the letter of the
statute under the pretext of pursuing its spirit.”70 The court further noted thal even though most
staies had enacted similar peer review statutes and had case Jaw broadly interpreting the
privilege, those decisions were of little persuasive authority because of the lack of uniformity in
the wording of the different staie provisions. 71

The cowrt’s analysis in Holwm provides a good example of how a North Dakota court would
likely interpret section 31-04-11.72 Like peer review privilege statutes, mediation privilege and
confidentiality statutes lack uniformity among {he states.73 Because of the lack of uniformity,
court decisions interpreting these types of statules ip other states provide little guidance.74
Therefore, a strict reading of the language of section 31-04-11 is the key to determining the
scope of its protection.

*§6 The language of section 31-04-1} reveals a lot about its scope and the potential problems
which could arise with its application. The first potential problem is defining what type of
sratute was intended when the legislature passed section 31-04-11. Specifically, it is not clear
from the language, or the legislative history, whether section 31-04-11 creates a rule of privilege
or merely a statutory rule of inadmissibility,7s The difference is significant. I a privilege was
intended, then presurnably, statements falling within the scope of the statute’s protection are not
discoverable.7¢ Conversely, if section 31-04-13 is merely an evidentiary rule, then information
within the scope of section 31-04-11 may be discoverable.

The placement of section 31-04-11 in chapter 31-04 outlining the general rules on judicial proof,
rather than in chapter 31-01, periaining to witness rights and privileges, supports the proposition
that section 31-04-11 was not intended to create a privilege. On the other hand, an argument
could be made that the language of section 31-04-11 preventing compelled disclosure of
anything said in a mediation session in subsequent civil proceedings prevents discovery, thus
creating a privilege. However, given the approach of the court in Holum, it is quite possible that
a court would narrowly counstrue that language Lo restrict subpoena power only, and not find a
privilege.77 This potential problem would be best dealt with by specifically stating in the statute
that information which is not admissible is likewise not discoverable.7s Clarification of this
potential problem in section 31-04-11 would no doubt add more certainty to the question of
confidentiality in mediation sessions in North Dakota.79

*57 A second potential problem with the application of section 31-04-11 pertains to the
definitions of key terms. For instance, it is unclear whether the term “mediation™ tncludes all
formal and informal methods of dispute resolution, or merely includes formal mediation
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sessions with certified mediators or judges.80 Another definition problem arises from the phrase
“evidence of anything said or of any admission made in the course of the mediation.”s1 First, it
is unclear whether statements made leading up to the actual mediation session are covered. In
light of the court’s analysis in Holwn, it is likely that such statements are not protecied 82
Second, the statute does nof have an exception for otherwise admissible itemis of evidence which
are discussed during the mediation session.g3 Yet another polential definition problem arises
from the phrase “subsequent civil proceeding.”s4 It is not clear from this language whether
administrative proceedings are covered.85 Although a statute can never be free from ambiguity,
no matter how thorough, clear definitions of these key concepts would be beneficial in
promoting the use of mediation in North Dakota.

A third potential problera with the application of section 31-04-11 is that it does not provide a
rule of confidentiality.sé Although the legislative history seems to indicate that confidentiality
was on the minds of the legislators during committee hearings, nowhere in the statute is
confidentiality mentioned.s7 Based on the court’s analysis in Holum, a duty on the part of the
mediation participants and the medistor to refrain from disclosing information obtained during
the mediation session to *58 third partics would be difficult to find in section 31-04-11.83 If the
legislalure intended that information disclosed during mediation be confidential as well as
inadmissible, then a separate provision regarding confidentiality should be added.s9

A fourth potential problem with the application of section 31-04-11 is the lack of a rule
prohibiting the mediator from giving testimony. Rule 605 of the North Dakota Rules of
Evidence provides that a judge is not competent to tes(ify in cases over which he or she is
presiding.90 Such a rule with regard to mediators would promote the mediator’s neutrality and
give a greater sense of security to the mediating parties.ot

A final potential problem, which was raised in the committee hearings prior (0 the passage of
section 31-04-11, is that no malter what type of protection the State of North Dakota erects over
mediation proceedings, the federal government is not prevented from administratively
subpoenaing mediation records or transeripts.92 Because that is the case, disputants who enler
mediation may have a false sense of security concerning the confidentiality of the proceedings if
ihe [nternal Revenue Service or another federal agency comes knocking.o3

V. CONCLUSION

Alternative dispute resolution, and especially mediation, has become one of the fastest growing
areas of the law. Mediation has been uniformly recognized as a litigation alternative that not
only saves disputants lime and money, but also perrnils them to work together (o setile *39
disputes and remain amicable afterward. North Dakota, like many other states, has taken
affirmative steps to promote the use of mediation. Overall, section 31-04-11 of the North Dakota
Century Code is an example of a decent mediation confidentialjty statute which provides some
protection to mediation participants. However, as section 31-04-11 approaches its teath year in
existence, its flaws have yet to be fleshed out by the courts. Based upon case law and legislative
actions in other states, such as California, and the actions of our own legislation with regard to
other statutory privileges, it would appear that sectiop 31-04-11 is not flawless. Therefore, if
metivating disputants to utilize mediation is the policy objective of section 31-04-11, then the
legislature should address its potential problems before the courts get a hold of it,
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Foople v. Snydet, 482 N.Y:5.2d 890, 881 (.Y, App. Div. 1985)); see also Michael A, Perino, Drafiing Mediation Privileges:
Leasany Front the Croil Justics Reform Jet, 26 SETON HALL L REV. 1, 6 (1995) (citing Rohert 11, Mnookin, Why Negotiations
Fail: An Fxploration of Barviers to the Resohuion of Conflict, § OHIO 8T, ). DISP, RESOL. 235, 248 {19930, Becauss
mediarion requires partics to come 1o their own setiwment under the guidance of a newrel third party, the mediator has no
dectsion making power and cannot cotrce partics into being open and forthright, See Local 808, Bldg. Maintenance, Serv, & R.R,
Warkers v. National Mediarion 134, 884 7,24 1428. 1436 (D.C. Cir. 1989) (noting thaf mediation is an an form thal relics henvily
on powers of persuasion rather than cogrcion and adjudication). Unlcss the parties 10 a mediation are assured of some form of
vonfidentiality, thoy will not hove the motivation to filly participate in the process and make open and frank disglosures to other
dlsputants and the medinior, Lake Uhopia Paper, 608 F.24 at 930, As onc commentator notud:

[Flor the process to work, it i3 essential for the mediator (o encourage the parties 1o discuss candidly with her all of the relevan
jssues, especially hose thal may be impading settiement. To holp the parties reselve their dispute, the mediator must e able o
avaluate the partics’ red! motives and interests, The mediation process invelves drawing out of the partics a fist of alf relevant
issues and cnoowsaging compramise and ageommodation. The mediator’s ability (o assure that facts conveyed fe har will jemain
contidontial aids this process. [ndecd, .. mediation becomes ‘impossible if the parties [are] constantly looking over their
shoulders.”

Bering, supra, # 6 {citing Lawrence R, Prevdman & Michael L. Prigoff, Confidentlality Medtotion, Tha Need for Protection, 2
OHICQ ST. J, DISP. RESOL. 37, 38 (1986)); see afso Alan KirUey, The Mecuation Privifege’s Transwion Jrum Theory to
Implementation. Desigming a Mediation Privilege Stamdard to Protect Mediston Faridcipants. The Process and the Public
Jnteress, 1083 1 TMSP. RESOL. 1, B-10 (1995).

6 See, a.g., Brown, supra note 1, 2t 310

7 See N.LRB. v. Joseph Macaluso, tne., 618 F.2d 51, 54 [9h Cir 1980% Royal Caribbean Carp. v, Modestn, 614 S0, 24 517, 319
{Fla. Dist. Cr. App. 1992), In Macaluse, the sourt noted that the parties inveived in mediation scsstons musl have the confidence
that informatinn disclosed will not subsequently he divelged, veluntarily or by compulsion. Macaluso. 618 24 o 53-56. The
court went o o nole that: “{T]he complete exclugion of mediatoy testimaony i necessary to \he preservation of un eflective
system of Jabor mediation, and ... Jabor medintian is essential 1o continved industrial stability, a public interest sufficiently great 1o

auweigh the inwrest In obtaining every person’s evidence.™ fi, at 56.
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g N.D CENT. CODE § 31-04-11 {1994).

[ See Macuwk, supra note 1, at 417-18: Joshua P. Rosenberg, Keeping the Lic vn Canfidentialite: Mediation Prisilege and Conflics
af Lews, [0 OHID & ] ON DISF, RESOL. 157, 163 {1994 Lric R, Max, Confldentiality i Envirotunental fediation, 2
NY.ULBMYTL, L 210, 21516 (1993).

10 See Macturk, supra note lat417-14.

11 Sre Rosenberg, supra adie 9, at 166, ree also Gruminan Acrospace Corp. v Titsalum bots Corp.. 91 ERD. 84, §7-88
(EDN.Y. 1981 In Grumman, the cowrt haid that parties should oot be permilted Lo contract privately for confidentiality of
documents, which would prohibit othees from oblaining relevant materiats in the course ol litgation. Jd. The cowrt therefore held

that a party te a confidentality agreetment had to comply with a discovery roquest made by a nonpity to the agreeroent. /d.

12 Rosenberg, sepra hote 9, 80 160; see alse Macturk, sipra note 1, at 417-18 {citing Uinited Siates v. Kentireky Uhil, Co.. 527 F.Ad
233 {6 Cir. 19913,

13 e Rosenberg, supra pote 9, 2 160

14 See Maciurk, suprer note 1, at 417 (citng Brown, supra nots 1, at 318; Fresdman & Prigoft, supra nete 2, at 41; OKLA. STAT.
ANN, i1 12, Ch, 37, App. € {West 1990} (eriaining o confidentiality vontracts)).

See FED. R EVID, 408, N.D.R,EVID. 408,

e |
L

16 Max, supre note 9, ar 214

17 See TED. R, BVID. 408; see afso N.DLR, EVID. 408,

18 FED.REV {12 408,

19 Macturk, supra nole |, at 418; see alse Brown, supra nate 1, a1 312,
) Mactutk, supra note |, al 418,

71 fel.

39 FEDCR.EVID. 408,

2% Maeturk, spra note |, at 418 (noting that evidence of scttlements is normally not probative because the parties may be motivated
by achieving peace rather than pdmiting liability).

24 FED. R, EVID. 408; see alsp Freidug v. Firs! Nat’l. Bank of Council Bloffs, 228 F .24 793, 794-95 fgh Cir, 1991); Max, supra
“7 nota ®, 8218,

Pewr - P i g s Do
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75 See FED, R, EVID, 408,

26 Max, supra note 9, al 215 :
27 d
g Seeid

20 S Rosenbers, suprd nole 9, at 161-62 Moctork, supeg note 1, at 420: Brown, sipra note |, at 315

30 See Macturk, supro note 1, a1 420. Macturk notes that “*[f}he privilege may be raised by or on behalf of anyone who holds i, as
opposed to an evidentiary objection, like Rule 408, which must be raised by a pary to the litigation.” /4. {quoting NANCY H.
ROGERS & CRAIG A MCEWEN, MEDIATION: LAW, POLICY, PRACTICE § 2:04 {2d ed. 1994},

33 See id.; see olve FED. R CIV, B 206(0).

32 4 WIGMORE, WIGMORE ON EVIDENCE § 2285 (1961} (emphasis originaly; Uniled Staes v. Nixon, 418 .8 683, 710-13
(19747 {dealing with executive privilege and balancing the peneral privilege of confidential presidential communications against
the specific aced for evidence in a pending erimminal trialy United States v, Gullo, 872 T Supp. 99, 103-04 (WD, 1987)

{applying a similar four part Lest in federal cowrts}),

33 GI8 F.2d 51, 54 th Cir. 1980).
34 MLRB, v. Joseph Macaluso In.. 618 Fzd 57, 56 (%ih Cir 19803

35 See id,

36 e Sratn v, Castellano, 460 So, 2 480, 481 {Fla. Dist. C1 App. 1984) (halding that privileges ate nol creatoras of judieal

dacisions); People v. Sanders, 457 N.E2d 1241, 1245 {11, 1983) (holding that expansion and creation of privileges should be left

ta the legislatre), /1 re Parkway Manor Mealthcare Cir., 448 M.W.2d 116, 121 (minn. Cr App. 1989} (noting that there 13 A
iongstanding judicial hostitity toward evidentiary privileges).

17 Sop Carman v. McDonnell Douglas Corp., 114 F.3d 790, 792 (Bih Cir, 1997} An “ombudsman” in that case referved to “an
employes outside of the corporate chain of compand whose job i3 to investigate and mediate workplace disputes . . . . [Tlhe
corporate ombudsman purparts to be an independent aud neutral party who promises strict confidentialily 10 all cmployees and is

bound by the Code of Eihics of the Corporate Ombudsman Association.” fd, at T92-93,

18 fd et 79495,

39 Id. a1 793, The court noted that hew common faw privileges are not crealed Nghtly. id. Further, the court lield rhat a corporale
ombudsinan is eble to promise confidentiality and maintain neatrality withowt the existence of a privilege. {d. at 793-94. The

possibifity of latey usc of the information brought out in a mediated seulement in later civil litigation was not enough 1o justify the
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creation of & now privilege, See id a1 790,

40 See Kirtley, supra note 5, at 2-4; see olso ROGERS & MCEWEN, supra note 30, at a04 (listing, by scope and jurisdiction,
selected confidentiality legislation).
Srate statutes dealing generally with mediation proceedings nclude the following: ARIZ. REV. STAT. ANN, § 122238 (1594);
CAL. EVID. CODE $§ 1115-28 (West Supp. 1998); COLO. REV. STAT. § i3-22.307 (1997, FLA. 3TAT ANN. § 44,102
{Wezl Supp. 1996) {court ordered medinion), § 90.501 (Wesi 1988) (the general piivilege rule of svidenes), and § 4532235
{West Supp. 1998) (establishing rules governing mediasion); 710 ILL. COME. ANN. STAT. 2006 (West 1952} 10WA CODE
ANN. § 679.12 (West 1987); MASS. GEN, LAWS ANN. ch. 233, £ 23C {West 1985); MINN. STAT, ANN. § 593,02 (West
1988 & Supp, 1998); MO, ANN, STAT. § 425014 {West 19492); MONT, CONE ANN, § 26-1-811 (1997); NEB. REV. STAT 8
25.2914 (19953 NEV. REV. STAT. § 48109 (1996); N.D, CENT. CODE § 3t-04-11 (1996); OHIO REV. CODE ANN. §
231.02(H) (Anderson 1995 OKLA. STAT, ANRL tit 12, § 105 (West 1903}, OR. REV, STAT, § 36,220 (1997); R.L GEN.
LAWS § 01944 {1997 TEX, CTV. PRAC. & REM, CODE ANN, § 154,073 (West, 1996);, UTAY CODE ANN. § T8-31h-7
(1996); VA. CODE ANN, § B.01-581.22 (Michie 1992); WASH. REV, CODE ANN, § 5.60.070 (West 1993), WIS. STAT. ANN,
3 504.0%3 (West Supp. 1997, WYO. §TAT. § 1-43.103 (Michic 1957), Furthermore, many states have promulgated privilege
statutes for specific areas such as divorce or child custady mediation. See, e g MINN. STAT. ANN. § 583.26 (Went 1088 &
Supp. 1998) (farm mediationy; N.D. CENT. CODE § 14200106 (1487 (child custody).
Soveral mode) statules hive been propesed as well, See Jonathas M. Hymen, The tfodef Mediuter Confidentiality Rule A
Commertary, 12 SETON HALL LEGIS. ). 17, 71-73 (1988). Also, the American Bar Assoviation Standing Cominittee on
Dispute Resolution drafted & modal pravision for presentabion to the ABA House of Delegates, but it has never been adopted, fd,
at 6570, See also Thompson. srpra note 3, at 37274 {outlining ¢ proposed statuts for Minnesota),

41 See Ryan v. Gareis, 33 Cab. Rpte. 2d 158, 16061 (Cal. Cf, App. 1994) [noting that public policy is 10 promete mediation &5 a
preferable alternative to litigation by providing confidentiality); see also Kirtlsy, supre note 5, all5.

42 Kirley, supra note 5, al 15
43 Seesupro note 40.
44 Kitley, supra note 5, at 4.

45 See 710 1LL. COMP, A NN. §TAT. 20/6 {West 1993); [OWA CODE ANN. § 679.12 (West 1087); N.Y. JUD, LAW § 842-b
T (veRinney 1992).

46 Seeeg, MASS. GEN, ANN, LAWS ANM. ch, 233, § 23C (Wesl 1986); MICH. COMP. LAWS ANN. § 6911 S57 {(West Supp.
1997); MY, JUD, LAW § B49-b(6) (MeKinney 1892): OR. REV. STAT. § 36.220 (1996} TEX. OV, PRAC, & REM. CODE
ANN. § 154.073(b) (West 1997y VA, CODE A NN, § 8.01-581.22 (Michie 16492).

47  See e.g. DHIDREY, CODE ANN, § 2317.02 (Anderson 1995}

48  See, 2.&., NEV, REV. §TAT. ANN. § 48.109 (Michie 1993) {containing an exception for otherwise discoverable and admissibls
cvidence).

49  However, statutory protection is tet without its problems, especially in multj-siate ltigation, due 1o the disparity between states”
contidenkiality provisions. See, e.g., M, supre note 9 (discussing the problems associaled with contidentiality in multi-state,
multi-party environmental litigotion): Rosenberg, supro note 9 {discussing the problams with stae confidentiality statutes and
mulii-siale Jitigation}.
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76 Rule 26(b} of the North Dakota Rules of Clivil Procedure provides that “Parties may obtain discovery regarding any matter, not
privileged, which is relevant 10 the subject maner involved in the pending action.” N.D. R. CIV. PRO. 26(b); see also Thompson,
supranote 3. at 340-4| (discussing the effect of information being privileged),

7 Holum, 344 N.W.2d at 132-37,

78 Section 1119 of the Californis Evidence Code, after which scction 31-04-11 of the North Dakota Century Code was patterned,
was amended in 1993 to include a prohibitien against discovery of the mediation information. CAlL. EVID. CODE § 1115 (West
Supp. 199§). The current version of Scetion 1119 veads in park: “Except as otherwise provided in this scction, evidence of
anything said or of any admission made in (he course of the mediation is not admissible in évidence or subjeet to discovery,” See
id.
Furthermore, North Dakota's current medical peer review privilege specifically provides for protection from discovery. N.D.
CENT, CODE § 23-34-03 (Supp. 1997). Section 23-34-03 provides: “Peer ieview records are privifeged and are not subject 1o
subpoen or discovery or introduction into evidence in any civil or administrative action.” N.I). CENT. CODE § 23-34-03; see
also N0, CENT. CODE § 14:09.1-06 (1997) (pertaining to mediation in contested child custody proceedings).

79 I is interesting (o note Whar the.appeal in Holum rosulied from o conflict over this issue. Holum, 314 N.W2d at 151-52.
Specifically, the parties disagreed over whether section 23-02, |-08 made certain items privileged, thereby protecting those items
from discovery requests. /d.

R0 N.D. CENT. CODE § 31-0d-11. See Hearings on §. 2308 Before the North Dakota Senote Judiciary Comm., Mar. 15, 1989
(noting concern over the definition of “mediation™). See alse CAL. EVID. CODE § 1115 (1997) (defining mediation and
mediator).

81 NI CENT. CODE § 31-04-11.

&2 See Holum, 544 N.W,2d a1 152-57. This potential problem has been cured in California by legislative amendment. Section 1119
of the California Evidence Code amended section } 152 in 1997 o provide that “evidence of anything said or any admission made
for the purpose of or, in fhe course of, or pursuant fo, a mediation or mediation consultation is [nof] admissible.” See Law
Revision Commission Cemments, CAL, EVID, CODE § 1119 (1997),

Q3 See N.D. CENT, CODE § 31-04-11. This potential problem has also been remedied in California by lepislative amendment. See
CAL. EVID, CODE § 1120 (West Supp. 1998). Section 1120 of the Californis Evidence Code specifically addresses the problem
of otherwise admissible evidence. /d.

g4 N.D. CENT. CODE § 31-04-11,

85 North Dakota’s medical peer review privilege statule specifically provides for prolection in administrative proceedings. N.D.
CENT, CODE § 23-34-03. California has also remedied this potential problem through legislative amendment. Section 1119 of
the California Gvidence Code provides that information obtained during a mediation session shall nol be admissible or subject to
digcovery “in any arbiwation, adminisirative adjudication, civil action, or other nencriminal proceeding in which. pursuant to law,
testimony can be compelled o be given.” CAL. EVID. CODE § 11 19,

86 SeeN.D. CENT CODE § 31-04-71.

g7  See Minutes of Committee hearings for S.B. 2308, 1969 N.D. Laws ch. 408, § 1.
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Gray, Jim A,

Frony

Sent;

To:

Ce

Subject:
Attachments:

Tom,

Carvell, Charles M.

Monday, May 09, 2011 441 PM

Sitharnage!, Tom J.

Gray, Jim A

mediation confidentiality

Confidentiality MemorandumMay.2011.docx; 74 nd law rev. 45.1998.rtf

Attached is a memo on the subject. The mema refers to a law review article that is also attached.

Charles








