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NR 406.01 Applicability; purpose. (1) APPLICABILITY. This chapter ap­
plies to all air contaminant sources which may be required under s. 
144.391, Stats., to obtain construction permits. In accordance with s. 
144.391 (6), Stats., this chapter exempts sources of certain sizes and 
types from the requirement to obtain a permit. For nonattainment area 
major sources the construction permit requirements of ch. NR 408 apply 
in addition to the requirements of this chapter. 

(2) PURPOSE. This chapter is adopted under ss. 144.31, 144.391 (6), 
144.393, 144.394 and 144.396, Stats., to exempt types of stationary 
sources from the requirement to obtain a construction permit and to es­
tablish permit and permit review requirements and permit duration for 
construction permits. 

History: Cr. Register, September, 1986, No. 369, eff. 10-1-86; am. Register, April, 1988, 
No. 388, eff. 5-1-88; emerg. am. (1), eff. 11-15-92; am., Register, May, 1993, No. 449, eff. 6-1-
93. 

NR 406.02 Definitions. The definitions contained in ch. NR 400 apply 
to the terms used in this chapter. In addition, the following definitions 
apply to the terms used in this chapter: 

(1) "Associated parking area" means a parking facility owned or oper­
ated in conjuction with an indirect source. 

(lm) "Highway project" means all or a portion of a proposed new or 
modified section of highway. Where an environmental impact document 
is to be prepared, the highway project may be taken to cover the same 
length of highway. 

(2) "Intersection boundary" means a line surrounding an intersection 
which is drawn to include the peak hour queue for each intersection ap­
proach and the area on either side of each such queue within a distance of 
one queue length, measured perpendicular to the queue. 

(3) "Metropolitan county" means a county which has been designated 
as either a metropolitan statistical area or a primary metropolitan statis­
tical area by the U.S. department of commerce in Federal Information 
Processing Standards Publication 8-5, October 31, 1984, incorporated by 
reference in ch. NR 484. 

Note: The 19 Wisconsin counties which have been so designated are the counties of Brown, 
Calumet, Chippewa, Dane, Douglas, Eau Claire, Kenosha, La Crosse, Marathon, Milwau­
kee, Outagamie, Ozaukee, Racine, Rock, Sheboygan, St. Croix, Washington, Waukesha and 
Winnebago. 
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( 4) "Modified intersection" means an intersection which will have at 
least part of the new roadway surface, which is within the new intersec­
tion boundary, on land currently used for roadway within the boundary 
of an existing intersection. 

( 5) "Modified road or highway segment" means a road or highway 
segment which will have at least part of its roadway surface located on 
land currently used for roadway. In addition, a proposed road, ramp or 
lane which will carry traffic in only one direction shall be considered a 
modified road or highway segment if it will be less than one half mile in 
length and will not create a new traffic movement. 

(6) "Municipal garbage and refuse" means garbage and refuse, as 
those terms are defined in ch. NR 500, which are primarily generated by 
residential activities but which may include minor amounts of commer­
cial and industrial garbage and refuse that are in the total waste stream 
and are not hazardous. Municipal garbage and refuse does not include 
sludge which is generated from a municipal, commercial or industrial 
wastewater treatment plant, water supply treatment plant or air pollu­
tion control facility. 

(7) "New road or highway segment" means a road or highway segment 
which will have its roadway surface located entirely on land not cur­
rently used for roadway and which is not a modified road or highway 
segment. 

( 8) "Parking capacity" means the maximum number of vehicles which 
a parking facility is designed to hold based on an allotment of not more 
than 350 square feet of stall and aisle area per vehicle. 

(9) "Peak hour queue" means the line of waiting vehicles produced 
during the highest hour of traffic volume measured, estimated or pro­
jected for a given year, at a location where traffic flow is restricted. 

( 10) "Peak hour volume" means the highest one-hour traffic volume in 
a calendar year. 

(10m) "Permit revision" means any change to a construction permit 
to reflect a change at a source that is not a modification of the source. 

( 11) "Road or highway segment" means a continuous length of road or 
highway outside of intersection boundaries. If the road or highway 
crosses the boundary between a metropolitan county and a non-metro­
politan county, the portion on each side of this boundary is a separate 
road or highway segment. 

(12) "Traffic volume" means the number of vehicles that pass a partic­
ular point on a road or highway during a specific time period. 

History: Cr. (intro.), renum from NR 154.01, Register, September, 1986, No. 369, eff. 10-1-86; r. (1), r. and recr. (2), renum. (3) to (7) and (9) to be NR 400.02 (17m), (43m), NR 406.02 (1), NR 400.02 (46s), NR 406.02 (6) and (10), er. (3) to (5), (7), (9) and (11), (12) renum. 
from NR 400.02 (98) and am., Register, April, 1988, No. 388, eff. 5-1-88; correction in (6) 
made under s. 13.93 (2m) (6) 7, Stats., Register, April, 1988, No. 388; (1) renum. from NR 400.02 (16), renum. (1) to be (lm), am. (3), Register, August, 1991, No. 428, eff. 9-1-91; emerg. er. (2m) and (13), eff. 11-15-92; am. (intro.), Register, May, 1993, No. 449, eff. 6-1-93; 
er. (10m), Register, December, 1993, No. 456, eff. 1-1-94. 

NR 406.03 Permit requirements and exemptions for construction permits. 
No person may commence construction, reconstruction, replacement, re­
location or modification of a stationary source unless the person has a 
Register, December, 1993, No. 456 
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NR 406.06 Indirect sources exempt from construction permit require­
ments. ( 1) SPECIFIC CATEGORIES OF EXEMPT SOURCES. The following cat­
egories of indirect sources are exempt from the requirement to obtain a 
construction permit unless the construction, reconstruction, replace­
ment, relocation or modification of the source is prohibited by any per­
mit, plan approval or special order applicable to the source or the source 
is required to obtain a permit because of incremental growth as deter­
mined under sub. (3). 

(a) Indirect sources with associated parking. If the indirect source will 
not be a road or highway project, no permit is required if the source will 
be: 

1. A new indirect source located in a metropolitan county with a park­
ing capacity of less than 1000 cars in its associated parking areas. 

2. A modified indirect source located in a metropolitan county with a 
parking capacity increase of less than 1000 cars in its associated parking 
areas. 

3. A new indirect source located outside the metropolitan counties 
with a parking capacity of less than 1500 cars in its associated parking 
areas. 

4. A modified indirect source located outside the metropolitan counties 
with a parking capacity increase of less than 1500 cars in its associated 
parking areas. 

(b) Road and highway projects. If it is located outside the metropolitan 
counties, no permit is required for any new road or highway segment 
which will carry less than 4 lanes of traffic, for any new intersection each 
leg of which will carry less than 4 lanes of traffic , or for any modified road 
or highway segment or modified intersection which will have less than 2 
additional lanes of traffic. In addition, no permit is required for any road 
or highway project which will meet all of the following criteria for loca­
tion and anticipated traffic volumes within 10 years after construction or 
modification: 

1. A peak hour volume of less than 1200 vehicles per hour on any new 
road or highway segment or new intersection leg located in a metropoli­
tan county. 

2. An increase in the peak hour volume of less than 1200 vehicles per 
hour on any modified road or highway segment located in a metropolitan 
county. 

3. A peak hour volume of less than 1800 vehicles per hour on any new 
road or highway segment or new intersection leg located outside the met­
ropolitan counties. 

4. An increase in the peak hour volume of less than 1800 vehicles per 
hour on any modified road or highway segment located outside the met­
ropolitan counties. 

5. A maximum shift in the nearest roadway edge of less than 12 feet 
toward any potential receptor location within the new intersection 
boundary for any modified intersection. 

( c) Application of screening technique. If a road or highway project is 
not exempt from permit requirements under par. (b ), a person may apply 
Register, December, 1993, No. 456 
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for permit exemption by submitting the results of an approved screening 
analysis based on a line source dispersion model. The screening technique 
used must have been reviewed and approved by the department and the 
analysis must use receptor locations which have been approved by the 
department for each project as adequate to show the worst case ambient 
concentrations of carbon monoxide to which the public may be exposed. 
If the screening analysis results indicate that no receptor location will be 
exposed to more than 75 % of any ambient air quality standard for car­
bon monoxide, no permit is required. 

( 2) EXEMPT MODIFICATION OF EXISTING SOURCES. NO construction per­
mit is required for the resumption of operation of an indirect source after 
a period of closure if the source meets all the conditions specified in s. NR 
406.04 (4) (c). 

(3) INCREMENTAL GROWTH. If a person constructs or modifies an indi­
rect source in increments which individually are exempt from the re­
quirement for a permit under this section, the person is required to ob­
tain a construction permit for the source prior to commencing 
construction or modification of the increment which, in combination 
with the other increments occurring since July 1, 1975, or since the date 
of the last air pollution control permit or plan approval issued to the 
source, whichever is later, will cause the applicable permit exemption 
criteria specified in sub. ( 1) to be exceeded. 

History: Cr. Register, April, 1988, No. 388, eff. 5-1-88; emerg. am. (1) (intro.), (2) and (3), 
eff. 11-15-92; am. (1) (intro.), (2) and (3), Register, May, 1993, No. 449, eff. 6-1-93. 

NR 406.07 Scope of permit exemption. ( 1) Exemption or the granting of 
an exemption under this chapter from the requirement to obtain a permit 
does not relieve any person from compliance with the emission limita­
tions of chs. NR 400 to 499, the air quality requirements of ch. NR 404, 
the reporting requirements of ch. NR 438, or with any other provision of 
law. 

(2) If a source undergoes a modification which is exempt from the re­
quirement to obtain a construction permit under s. NR 406.04 ( 4), it will 
not be treated as a modified source for purposes of the emission limita­
tions under chs. NR 400 to 499. 

History: Renum. from NR 406.04 (7) (a) and (b), Register, April, 1988, No. 388, eff. 5-1-88; 
am. (2), Register, September, 1988, No. 393, eff. 10-1-88; emerg. am. (2), eff. 11-15-92; am., 
Register, May, 1993, No. 449, eff. 6-1-93. 

NR 406.08 Action on permit applications. The department shall act upon 
permit applications submitted by sources to which this chapter applies in 
accordance with the procedures set forth ins. 144.392, Stats. 

History: Cr. Register, September, 1986, No. 369, eff. 10-1-86; emerg. renum. from NR 
408.025, eff. 11-15-92; renum. from NR 408.025, Register, May, 1993, No. 449, eff. 6-1-93. 

NR 406.09 Air quality analysis. The air quality impact of a proposed 
stationary soruce will be determined at such locations where members of 
the public might reasonably be exposed for time periods consistent with 
the ambient air quality standards for the pollutants for which analysis is 
carried out. 

History: Renum. from NR 154.05 (8) and am. Register, September, 1986, No. 369, eff.10-1-
86; emerg. renum. from NR 408.03, eff. 11-15-92; renum. from NR 408.03, Register, May, 
1993, No. 449, eff. 6-1-93. 

Register, December, 1993, No. 456 

CPANOS
Cross-Out



54-2 WISCONSIN ADMINISTRATIVE CODE 
NR 406 

NR 406.10 Violations. Any owner or operator who fails to construct a 
stationary source in accordance with the application as approved by the 
department; any owner or operator who fails to construct and operate a 
stationary source in accordance with conditions imposed by the depart­
ment under s. 144.394, Stats.; any owner or operator who modifies a sta­
tionary source in violation of conditions imposed by the department 
under s. 144.394, Stats.; or any owner or operator who commences con­
struction or modification of a stationary source without applying for and 
receiving a permit as required under this chapter or ch. NR 408 shall be 
considered in violation of s. 144.391, Stats. 

History: Renum. from NR 154.05 (1) and am. Register, September, 1986, No. 369, eff.10-1-
86; emerg. renum. from NR 408.04 and am., eff. 11-15-92; renum. from NR 408.04 and am., 
Register, May, 1993, No. 449, eff. 6-1-93. 

NR 406.11 Construction permit revision, suspension and revocation. (1) 
After providing 21 days wtitten notice to the permit holder and to the 
persons listed under s. 144.392 (5) (a) 2 to 5, Stats., the department may 
revise, suspend or revoke a construction permit, part of that permit or 
the conditions of that permit if there is or was: 

(a) Violation. A significant or recurring violation of any condition of 
the permit which causes or exacerbates a violation of any ambient air 
quality standard or ambient air increment or which causes air pollution; 

(b) Misrepresentation or deliberate failure to disclose. Any misrepresen­
tation or a deliberate failure to disclose fully all relevant, significant facts 
when obtaining the permit; 

( c) Department determination. A determination by the department that 
the permit shall be revised to assure compliance with the applicable 
requirements; 

(d) Request. A request by the permit holder to revise, suspend or re­
voke the permit. 

( e) Failure to pay fees. An intentional failure by the permit holder to 
pay in full the fees required under ch. NR 410, except the department 
may not suspend or revoke the permit for failure to pay fees while those 
fees are being disputed under s. NR 410.04 ( 6 ); or 

(f) Failure to file annual emission inventory reports. An intentional fail­
ure by the permit holder to file annual air emission inventory reports 
required under ch. NR 438. 

(2) Any revised permit may be issued only if it meets the criteria ins. 
144.393, Stats. 

History: Cr. Register, December, 1993, No. 456, eff. 1-1-94. 

NR 406.12 Permit duration periods. Approval to construct or modify a 
stationary source shall become invalid 18 months after the date when a 
construction permit was issued by the department unless the permit 
specifies otherwise. The department may only extend such a time period 
for up to 18 additional months on written request upon satisfactory 
showing that an extension is justified unless the permit specifies 
otherwise. 

History: Renum. from NR 154.05 (12), (13) and (14) and am. Register, September, 1986, 
No. 369, eff. 10-1-86; renum. (1) and am., r. (2) and (3), Register, May, 1992, No. 437, eff. 6-1-
92; emerg. renum. from NR 408.05 and am., eff. 11-15-92; renum. from NR 408.05 and am., 

Register, December, 1993, No. 456 
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Register, May, 1993, No. 449, eff. 6-1-93; renum. from NR 406.11, Register, December, 1993, 
No. 456, eff. 1-1-94. 

NR 406.13 Duty to comply. Approval to construct or modify does not 
relieve any owner or operator of the responsibility to comply with the 
emission limits of chs. NR 400 to 499, the air quality standards of ch. NR 
404 or the control strategies of all local, state and federal regulations 
which are part of the state implementation plan. 

History: Renum. from NR 154.05 (15), Register, September, 1986, No. 369, eff. 10-1-86; am. Register, May, 1992, No. 437, eff. 6-1-92; emerg. renum. from NR 408.06, eff. 11-15-92; renum. from NR 408.06, Register, May, 1993, No. 449,'eff. 6-1-93; renum. from NR 406.12, Register, December, 1993, No. 456, efL 1-1-94. 

NR 406.14 Exemption from requirements for indirect sources. Pursuant 
to s. 144.393 ( 4) (a), Stats., the permit requirements ins. 144.393 (2) (b) 
and (3) (a), Stats., do not apply to indirect sources. 

History: Cr. Register, May, 1992, No. 437, eff. 6-1-92; emerg. renum. from NR 408.07, eff. 11-15-92; renum. from NR 408.07, Register, May, 1993, No. 449, eff. 6-1-93; renum. from NR 406.13, Register, December, 1993, No. 456, eff. 1-1-94. 

Register, December, 1993, No. 456 



27 

NR406.01 
NR406.02 
NR406.03 
NR406.04 
NR406.07 
NR406.08 

DEPARTMENT OF NATURAL RESOtfR"CES NR406.04 

Chapter NR 406 

CONSTRUCTION PERMITS 

Applicability; purpose. 
Definitions. 
Pennit requirements and exemptions for construcrion permits. 
Direct sources exempt from construction pennit requirements. 
Scope of permit exemption. 
Action on pennit applications. 

NR406.09 
NR 406.10 
NR406. 11 
NR406.12 
NR406.13 
NR406.15 

Air quality analysis. 
Violations. 
Consrrucrion permit revision. susp....,sion and revocation. 
Penni! dur•tioo periods. 
Duty to comply. 
Relocation of ponable sources. 

NR 406.04 Direct sources exempt from construc­
tion permit requirements. This section does not provide an 
exemption from constr.Jction permit requirements for a source 
that is required to obtain a permit under ch. NR 405 or 408. For 
any direct source not required to obtain a permit under ch. NR 405 
or 408, no construction permit is required prior to commencing 
construction, reconstruction, replacement, relocation or modifi­
cation if the following conditions are met: 

(1) SPECIFIC CATEGORJES OF EXEMPT SOURCES. The following 
categories of direct sources are exempt from the requirement to 
obtain a construction permit unless construction, reconstruction, 
replacement, relocation or modification of the source is prohibited 
by any permit, plan approval or special order applicable to the 
source: 

(a) One or more external combustion furnaces at a source 
which will not burn any hazardous waste identified under ch. NR 
605, or which have been issued a license or licenses under ch. NR 
680, and if no individual furnace is designed to buro the following 
fueis at more than the maximum rates indicated: 

I. Coal. coke or other solid fuels, except wood, at a heat input 
rate of not more than I .0 million Btu per hour. 

2. Wood alone or wood in combination with gaseous or liquid 
fossi l fuels at a heat input rate of not more than 5.0 million Btu per 
hour. 

3. Residual or crude oil at a heat input rate of not more than 
5.0 million Btu per hour. 

4. Distillate oil at a heat input rate of not more than I 0 million 
Btu per hour. 

5. Gaseous fossil fuel at a heat input rate of not more than 25 
million Btu per hour. 

(h) Equipment which is designed to incinerate solid wastes, 
which are not pathological wastes, infectious wastes, municipal 
wastes or hazardous wastes under ch. NR 605, at a rate of not more 
than 500 pour:ds per hour. 

(c) Equipment which is designed to dry grain at a rate of not 
more than I ,500 bushels per hour at 5% moisture extraction and 
which is not subject to s. NR 440.47. 

(ce) Grain storage facilities with an average tonnage of grain 
received ofless than 5500 tons per month and which are not sub­
ject to s. NR 440.47. The average monthly tonnage of grain 
received shall be calculated by dividing the cumulative tonnage 
of grain received since January I of each year by 12. The average 
monthly tonnage of grain received does not include product that 

Register. January. 2(.10 I. 'lo. 54 I 
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the facility sells, acting as a broker. which is never actually 
received at the grain storage facility. 

(em) Grain processing facilities with an average tonnage of 
grain received of less than 4500 tons per month and which are not 
subject to s. NR 440.47. The av~e monthly tonnage of grain 
received shall be calculated by dividing the cumulative tonnage 
of grain received since January I of each year by 12. The average 
monthly tonnage of grain received does not include product that 
the facility receives that is packaged when received and remains 
packaged. 

(d) Portland concrete batch plants which produce or will pro­
duce less than 20,000 cubic yards of concrete per month averaged 
over any 12 consecutive month period. 

(e) Storage tanks containing organic compounds with a true 
vapor pressure in pounds per square inch absolute at 70°F of less 
than 1.52 with a combined total tankage capacity of not more than 
40,000 gallons. 

(f) VOC storage· tanks with a combined total tankage capacity 
of not more than 10,000 gallons of volatile organic compounds. 

(g) Painting or coating operations, including associated clean­
ing operations, which emit or will emit not more than 1666 pounds 
of volatile organic compounds per month, which are measured 
prior to entering any emission control devices, unless the emis­
sions of any single hazardous air pollutant listed under section 112 
(b) of the act (42 USC 7412(b)) equal or exceed 10 tons per year 
or the cumulative emissions of hazardous air pollutants listed 
under section 112 (b) of the act equal or exceed 25 tons per year. 

(gm) Automobile reftnishing operations, including associated 
cleaning operations, which emit or will emit not more than 1666 
pounds of volatile organic compounds per month, which are mea­
sured prior to entering any emission control devices, unless the 
emissicns of any single hazardous air pollut::.nt listed under sec­
tion 112(b) of the act (42 USC 7412(b)) equal or exceed 10 tons 
per year or the cumulative emissions of hazardous air pollutants 
listed under section 112(b) of the act equal or exceed 25 tons per 
yea~. 

(h). Graphi_c arts operations, including associated cleaning 
operations, w~tch emtt or wtll emit not more than 1666 pounds of 
volaule _orgamc co~p~unds per month, which are measured prior 
to entenng any enusston control devices, unless the emissions of 
any single hazardous air pollutant listed under section 112 (b) of 
the act equal or exceed 10 tons per year or the cumulative emis­
sions of hazardous air pollutants listed under section 112 (b) of the 
a c t equal or exceed 25 tons per year. 

(i) Equipment used or to be used for the purpose of testing or 
research provtded that all of the following requirements are met; 

I. A comple_te application for exemption is made describing 
the proposed te~tmg or research and including an operating sched­
ule and the types and quantities of emissions anticipated. 

2. The department determines that the equipment to be used 
and the anticipated emissions from the testing or research will not 
present a significant hazard to public health, safety or welfare or 
to the environment and approves the application for exemption. 

3. The equipment will be in operation for less than 12 months. 
4. The department approves the application for exemption 

submitted under subd. 1. The department shall approve or deny 
the ~p~cation in writing within 45 days of receiving a complete 
appl!ca~on. The department may provide public notice of an 
apphcatton for research and testing exemption, may provide an 
opp~rtuni~ for public comment and an opportunity to request a 
pubhc hearmg and may hold a public hearing on any application 
under thts paragraph. The department shall make all nonconfiden­
tial information available to the public upon request. 

0) A laboratory which emits volatile organic compounds, sul­
fur dioxide, carbon monoxide, nitrogen oxides or particulate mat­
ter or a combination thereof at a rate of less than 5.7 pounds per 
hour unless the emissions of any single hazardous air pollutant 

Register. January. 20!JI. No. 541 

listed under section 112 (b) of the act equal or exceed 10 tons per 
year or the cumulative emissions of hazardous air pollutants listed 
under section 112 (b) of the act equal or exceed 25 tons per year. 
Hourly emissions shall be determined, based on the quantitative 
estimate of air contaminants before they enter any emission con­
trol devices, by dividing the total uncontrolled emissions which 
would have occurred during a calendar month by the total hours 
of operation of the laboratory during that calendar month. A labo­
ratory is in operation if laboratory apparatus or equipment is in 
use. 

(k) Equipment whose primary purpose is to transport or sort 
paper. 

(L) Facilities for chlorination of municipal drinking water, the 
intake of once through industrial process or cooling water, or 
water for swimming pools, spas or other recreational establish­
ments. 

(m) The following procedures for the remediation or disposal 
of soil or water contaminated with organic compounds, provided 
the potential to emit, considering emission control devices, for 
any hazardous air contaminant listed in Table I to Table 5 ofs. NR 
445.04 is not greater than the emission rate listed in Table I to 
Table 5 of s. NR 445.04 for the air contaminant at the respective 
stack height, and the procedure is not subject to any standard or 
regulation under section Ill or 112 of the act (42 USC 7411 or 
7412): 

I. Landspreading of contaminated soil, including the agricul­
tural landspreading of soil contaminated with pesticide or fertil­
izer. 

2. Negative pressure venting of contaminated soil or biore­
mediation, provided the remediation is completed within 3 
months or the potential to emit organic compounds from the 
remediation site is at a rate of not more than 5. 7 pounds per hour, 
considering emission control devices. 

3. Pilot testing of a negative pressure venting system provided 
the testing is limited to a total withdrawal of not more than 
150,000 standard cubic feet (scf) of air. 

Note: The total withdrav.'al may be determined by the equ3tion: Toial witltdrawu! 
( scf) = hours of operation of pilot test (br) X average flow rate in cubic feet per min­
ute at standard cooditions (scfm) X 60 minlbr. An example is: I 0 bo= of operntion 
x. 250 scfm X 60 miolhr = 150.000 scf. When testing at multiple flow r.ues, deter­
mme the wtthdrawal for each flow rnte and sum the withdrawals for a total with­
drawal. 

4. Landfilling of contaminated soil. 
5. Installation and use of devices which remove organic com­

pounds from a private or municipal potable water supply. 
6. Installation and use of crop irrigation systems or dewater­

ing wells to remediate contaminated water. 
7. Installation and use of air strippers for treatment of contam­

inated water, provided the remediation is completed within 3 
months or the potential to emit organic compounds from the 
reme_diation sit~ is_at a rate of not more than 5.7 pounds per hour, 
constdenng emtsston control devices. 

8. Installation and use of any devices or techniques not listed 
in this paragraph which are used to remediate soil or water con­
taminated with organic compounds, if the device or technique is 
not portable and is not a thermal evaporation unit, and the remedi­
ation is completed within 3 months. 

9. Installation and use of any technique or device to remediate 
soi! or water contaminated with organic compounds as part cf 
achons taken by EPA under the authority of the comprehensive 
environmental response compensation and liability act of 1980, 
42 USC 960 l to 9675, by the department under the authority of s. 
2~9.67 or ch. 292, Stats., or by a responsible party in compliance 
wtth the requirements of an administrative order, consent decree 
or contract issued pursuant to the comprehensive environmental 
response compensation and liability act of 1980 or s. 289.67 or ch. 
292, Stats. 

Note: Even though th<'SC sources an: exempt from p.."'mit rcquirem<!nts. they are 
still subj<'Ct to the notification requirements under s. NR 419.07 (2)_ 

CPANOS
Cross-Out

CPANOS
Cross-Out

CPANOS
Cross-Out



29 DEPARTMENT OF NATURAL RESOURCES NR406.04 

(n) Renovation or demolition operations involving friable 
asbestos containing material provided that the provisions of subd 
I. or 2. are met: 

I. The amount of asbestos containing material is less than 260 
linear feet on pipes or 160 square feet on other facility compo­
nents. 

2. If the amount of asbestos containing material is at least 260 
linear feet on pipes or at least 160 square feet on other facility com­
ponents, all of the following conditions are met: 

a. Notice of intention is provided under s. NR 447.07. 
b. The notice indicates that the project will meet all applicable 

requirements of ch. NR 447. 
c. The fee required under s. NR 410.05 (2) and (3) is sub­

mitted with the notice. 
(o) Batch cold cleaning equipment which does not usc haloge­

nated HAP solvent and has a total air to solvent interface of 1.0 
square meters or less during operation. 

(om) Batch collcleaning equipment which uses halogenated 
HAP solvent and meets both of the following requirements: 

I. The equipment has a total air to solvent interface of 1.0 
square meters or less during operation. 

2. The equipment is not a major source or located at a major 
source, as defined ins. NR 460.02 (24). 

(p) Batch open top vapor degreasing equipment which docs 
not use halogenated HAP solvent and has a total air to vapor inter­
face of 1.0 square meters or less duri.11g operation. 

(pm) Batch open top vapor degreasing equipment which uses 
halogenated HAP solvent and meets both of the following require­
ments: 

I. The equipment has a total air to solvent interface of 1.0 
square meters or less during operation. 

2. The equipment is not a major source or located at a major 
source, as defined ins. NR 460.02 (24). 

(pr) Conveyorizcc non-vapor degreasing and conveyorized 
vapor degrcasi.ng equipment which uses halogenated HAP soi­
vent and is not a major source or located at a major source, as 
defined ins. NR 460.02 (24). 

(q) Private alcohol fuel production systems as defined in s. 
289.44 (I) (c), Stats. 

(r) Perchloroethylcne dry cleaning area sources as defined in 
s. NR 468.20 (2) (am). 

(rm) . Chromium e lectroplating area sources and c hro m;um 

anodizing area sources as defined ins. NR 460.02(5). 
(s) Crematories. 
(t) Indirect malt dryers which arc designed to bum fuels speci­

fied in par. (a) at a heat input rate less than the rates specified in 
par. (a). 

(u) Gasoline dispensing facilities which di!:pense gasoline or 
other petroleum products. 

(v) Rulk gasoline plant~ which distribute gasoline or other 
petroleum products. 

(w) Emergency electric generators powered by internal com­
bustion engines which are fueled by gaseous fuels, gasoline or dis­
tillate fuel oil with an electrical output of less than 3,000 kilowatts. 

(x) Any quarry, mine or other facility where nonmetallic min­
erals are extracted that is not a ledge rock quarry or industrial sand 
mine. 

(y) Ledge rock quarries with actual production of less than 
25,000 tons per month on a rolling 12 month average, or with 
actual operation of less than 365 days per 5 year period. 

(z) Industrial sand mines with actual production of less than 
2,000 tons per month on a rolling 12 month average. 

(za) Fixed sand and gravel plants and fixed crushed stone 
plants with capacities of 25 tons per ho~:r or less. 

(zb) Portable sand and gravel plants and portable crushed 
stone plants with capacities of 150 tons per hour or less. 

(zc) The addition or replacement of the following equipment 
at a nonmetallic mineral processing facility which has an opera­
tion permit or which has filed a complete application for an opera­
tion permit pursuant to ch. NR 407: 

1. Any crusher other than an initial crusher. 
2. Any grinding mill other than an initial grinding mill. 

3. Any screening operation. 
4. Any bucket elevator. 
5. Any belt conveyor. 
6. Any bagging operation. 
7. Any storage bin. 
8. Any grizzly. 

9. Any pan feeder. 
10 . . AnY other nonmetallic mineral processing equipment 

subject to s. NR 440.688 other than an initial crusher or initial 
grinding mill. 

(zg) Equipment that temporarily increases steam generation 
capability at a source provided that all of the following conditions 
are met: 

I. The equipment will be installed and operated only when at 
least one of the permanent steam generating units at the source is 
out of service for maintenance, repair or an emergency. 

2. The equipment will not be operated for more than 3,200 
hours and will be shut down and removed within 9 calendar 
months after installation. 

3. Only natural gas will be used as fuel in the equipment. 
4 . The equipment will meet all applicable emission limits. 
5. All applicable monitoring requirements will be met during 

the equipment's period of use. 

6. Use of the equipment will not cause or exacerbate an excec­
dance of any ambient air quality sta:r.dnrd or ambient air increment 
ins. NR 404.04 or 404.05. 

7. A complete application for exemption is submitted to the 
department for approval. The application shall contain all of the 
following: 

a . A description of the equipment. 
b. The reason for the need to use the equipment. 
c . A description of how the conditions in subds. I. to 6. will 

be met. 
8. The department approves the application for exemption 

submitted under subd. 7. The department shall approve or deny 
the exemption in writing within 10 business days after receipt of 
a complete application. 

(1m) ASBESTOS ABATEMENT NOTICE. Each asbestos abatement 
notice of imention is considered an application for permit exemJr 
tion. The department may place conditions on any permit exemp­
tion granted under sub. ( 1) (n}. 

{2) GENERAL CATEGORY OF EXEMPT SOURCES. In addition to the 
specific categories of exempt sources identified in sub. (I), no 
construction permit is required prior to commencing construction, 
reconstruction, replacement, relocation or modification of a direct 
source if all of the following conditions are met: 

(a) The construction, reconstruction, replacement, relocation 
or modification of the source is not prohibited by any permit, plan 
approval or special order applicable to the source. 

(b) The maximum theoretical emissions from the source for 
sulfur dioxide or carbon monoxide do not exceed 9.0 pounds per 
hour for each air contaminant. 

(c) The maximum theoretical emissions from the source for 
particulate matter, nitrogen oxides or volatile organic compounds 
do not exceed 5.7 pounds per hour for each air contaminant. 
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(em) The maximum theoretical emissions from the source for 
PM 10 do not exceed 3.4 pounds per hour. 

(d) The maximum theoretical emissions from the source for 
lead do not exceed 0.13 pounds per hour. 

(f) I. The maximum theoretical emissions from the source for 
any hazardous air contaminant listed in Table I or Table 4 of s. NR 
445.04 are not greater than the emission rate listed in Table I or 
Table 4 of s. NR 445.04 for the air contaminant for the respective 
stack height. 

2. The maximum theoretical emissions from a source which 
manufactures or processes pesticides, rodenticides, insecticides, 
herbicides or fungicides for any hazardous air contaminant listed 
in Table 2 ofs. NR 445.04 are not greater than the emission rate 
listed in the table for the air contaminant for the respective stack 
height. 

3. The maximum theoretical emissions from the source of any 
hazardous air contaminant listed in Table 3 of s. NR 445.04 do not 
exceed the emission .... rate contained in the table. 

3m. The maximum theoretical emissions from the source of 
any hazardous air contaminant listed in Table 5 ofs. NR 445.04 
are not greater than the emission rate listed in that table for the air 
contaminant for the respective stack height. 

4. The source docs not combust municipal solid waste, as 
defined ins. NR 500.03 (86), or infectious wastes. 

(h) The source is not subject to any standard or regulation 
under section III or 112 of the act (42 USC 7411 or 7412). If a 
source is subject to regulations or requirements under section 112 
only because of section 112(r) of the act (42 USC 7412(r)), the 
source is not for that reason required to obtain a construction per­
mit under this paragraph. 

Note: Sections 285.60 (I) (b) I. and 285.62 (8). Stats .. and s. NR 407.04 (I) (b) 
3. require that a complete operation pennit application or revision to an application 
be submitted to the department prior to commencing construcnon or modification of 
the equipment exempted under this section. A source which aln:ady has an operation 
penni: mU>1app!y fora revision of that permit under s. NR 407 II, 407. 12 or407. 13. 

(3) DETERMIN.~TION OF HAZARDOUS EMISSIONS. (a) for the 
purpose of determining emissions under sub. (2) (f), the owner or 
operator of a source may rely on information on an approved 
material safety data sheet if the approved material safety data 
sheet lists a hazardous air contaminant listed in Tables I to 5 of s. 
NR 445.04 and the hazardous air contaminant listed in Tables I , 
2, 4 or 5 of s. NR 445.04 constitutes 10,000 parts per million or 
more of the material or the hazardous air contaminant listed in 
Table 3 constitutes 1,000 pans per million or more of the material. 
If an approved material safety data sheet for a material is not clas­
sified as proprietary and does not list a hazardous air contaminant 
in Tables I to 5 of s. NR 445.04 at or above the amounts listed in 
this paragraph, the material will be presumed not to result in emis­
sions of a hazardous air contaminant unless a hazardous air con­
taminant is formed in processing of the material. 

(b) For the purpose of determining emissions under sub. (2) (f), 
the owner or operator of a source may rely upon mass balance, or 
other use, consumption and analytic.:al methodologies for calculat­
ing potential emissions. However, the department may require 
that a stack test be conducted to affirm the accuracy of emission 
estimations. 

(c) For the purpose of determining emissions under sub. (2) (f), 
the owner or operator of a source is not required to consider indoor 
fugitive emissions in calculating emissions of any substance in 
Table I, 2, 4 or 5 of s. NR 445.04. 

(d) For the purpose of determining emissions under sub. (2) (f), 
the owner or operator of a source is not required to consider emis­
sions resulting directly from naturally occurring constituents in 
windblown soil. 

(4) EXCLUSIONS FROM MODIFICATION. None of the following 
changes at a stationary source constitutes a modification: 
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(a) Use of alternate fuel or raw material. Use of an alternate 
fuel or raw material which the source is designed to bum or use 
if: 

I. The source has continuously had such design capability. 

2. The use will not cause or exacerbate the violation of an 
ambient air quality standard or an ambient air increment 

3. The use is not prohibited by any permit, plan approval or 
special order applicable to the source. 

4. The use will not result in a net emissions increase of a haz­
ardous air contaminant above the threshold amount listed for the 
contaminant in Tables I to 5 of ch. NR 445 or the product of the 
following terms is equal to or less than I .0: 

TLV (old substance) Emissions (proposed new substance) 
TLV (new substance) X Emissions (permitted old substance) s 1·0 

5. The use will not result in a violation of any emission limit 
in chs. NR 405, 408, 409 and 415 to 436. 

6. The use will not subject the source to any standard or regu­
lation under section 112 of the act (42 USC 7412). 

(b) VOC RACT compliance. A change at a source which is 
made primarily for the purpose of complying with the require­
ments of a RACT compliance plan approved under chs. NR 419 
to 425, or a VOC RACT variance approved under s. NR 436.05, 
if the change does not cause or exacerbate the violation of an 
ambient air quality standard or ambient air increment for any air 
contaminant other than ozone. 

(c) Resumpnon of operation. l. The resumption of operation 
of a source after a period of closure if the existing equipment was 
continuously included in the department's emissions inventory as 
an existing source covered by plans submitted under s. 285.11 (6), 
Stats. 

2. The resumption of operation of a source after a period of 
closure if the source was never included and never required to be 
included in the emissions inventory as an existing source covered 
by plans submitted under s. 285.11 (6), Stats., and the resumption 
of operation of the source will not cause or exacerbate the viola­
tion of an ambient atr quality standard or an ambient air increment, 
will not result in the emission of a new air contaminant and is not 
prohibited by any permit, plan approval or special order applica­
ble to the source. 

(d) Increase in production rate. An increase in production rate 
if: 

I. The increased production rate does not exceed the design 
capacity of the source. 

2. The production rate increase does not require any change 
to existing equipment. 

3. The increase is not prohibited by any permit, plan approval 
or special order applicable to the source. 

4. The increase will not cause or exacerbate the violation of 
an ambient air quality standard or ambient air increment or violate 
an emission limit. 

(e) Increase in hours o.loperation. An increase in hours of 
operation if: 

I. The increase is not prohibited by any pell!lit, plan approval 
or special order applicable to the source. 

2. The increase will not cause or exacerbate the violation of 
an ambient air quality standard or ambient air increment or violate 
an emission limit. 

(f) Change of ownership. A change in ownership of a source. 
(g) Routine maintenance or repair. The routine maintenance 

or repair of a source. 
. (h) Other changes. A change where all of the following condi­

tions are met: 

I. The change is not prohibited by any permit, plan approval 
or special order applicable to the source. 
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2. The change is exempt under sub. (I). or the increased emis­
sions due to the change do not exceed the maximum theoretical 
emission levels specified in sub. (2) (b), (c), (em), (d) and (f). 

3. The change does not trigger a requirement under section 
Ill or 112 of the act (42 USC 7411 or 7412). 

{5) EXEMPT RELOCATIONS. (a) In addition to the approved relo­
cated sources which are exempt from the need for an additional 
permit under s. 285.60 (5), Stats., and the relocation of an emis­
sions unit within the contiguous property of an attainment area 
~jor source, no construction permit is required for the relocation 
of an emissions unit within the contiguous property of a minor 
source or a non attainment area major source if all of the following 
conditions are met: 

I. The relocation of the emissions unit is not prohibited by any 
permit, plan approval or special order applicable to the source. 

2. The emissions unit will not be modified. 

3. The emission_s_. unit meets all applicable emission limita­
tions. 

4. The emissions unit's stack height or stack gas exit velocity 
or temperature will not be decreased. 

(b) If the criteria in par. (a) I. 2. and 3. are met but the emissions 
unit's stack height or stack gas exit velocity or temperature will be 
decreased, no construction permit is required for the relocation of 
the emissions 1mit if the allowable cmi.ssions from the source will 
not cause or exacerbate the violation of an ambient air quality 
standard or ambient air increment. 

{6) EXEMPT REPLACEMENTS. No construction permit is 
required for the replacement of a source if all of the following con­
ditions are met: 

(a) The replacement is for only a portion of a basic emissions 
unit. 

(b) Such replacement is not prohibited by any permit, plan 
approval or special order applicable to the source. 

(c) The essential components of the basic emissions tmit are 
not replaced through several partial replacements within a 
12- month period. 

{7) CONDITIONS FOR SPECIFIC EXEMPTIONS. In order to be eligi­
ble for a specific exemption w1dcr sub. (I) (ee), (em), (d), (g), 
(gm), (h), (j), (m), (o), (y) or (z), the owner or operator of a direct 
stationary source shall keep and maintain records of materials 
used, emissions or production rates, that arc adequate to demon­
strate that the source qualifies for the exemption. The owner or 
operator of a direct stationary source shall begin keeping these 
records no later than January I, 1996 in order to qualifY for 
exemption under sub. (I) (d), (g), (gm), (h), (j). (m), (o), (y) or (z), 
January I, 1998, in order to qualifY for exemption under sub. (I) 
(ce) or (em), or the date that the source commences operation, 
whichever is later, and maintain them for a minimum of 5 years. 
Any direct stationary source that ever exceeds any level listed in 
sub. (I) (ce), (em), td), (g), (h), (j), (m), (o). (y) or (z) is not thereaf­
ter eligible for the exemption under that subsection. 

History: Cr. Register, March. I1J72. No. 195, eff. 4- 1- 72; r. and recr. Register. 
June, 1975. No. 234. d f. 7- 1- 75; am. ( 1). renum. (2) and (3) to Uc (3) and (4) and 
am .• c r. (2). Register, April. 1977. No. 256, eff. 5- 1- 77; r. and recr. Register, April , 
1983. No. 328. ell~ 5- 1- 83: reprinted to com.-ct error in (2) (a) 8 . . Register, July, 
1?83. No. 33 1; renum. from NR 154.04 (2) to (6). Register. S<'Ptcmber. 1986. No. 
369. ctf. 10-1 - !!6: am. ( I) (intro.). (e) and (I). (2) (intro.) and (g). (4) {a) (intro.). r. 
( I l (m) to (o). n:num. (3) (intro.). (a) to (c). (7) (a) to (c) to be (4) (intro. ). (c) 1. to 3 .. 
NR 406.07 (I) and (2) and NR 406.04 (7) and am. (4) (intro.). (e) 3., NR 406.07 aod 
NR 406.04 (7). cr. 14) (c) (intro. ). Register. April. 1988. No. 388. c tf. 5-1-88; r. (2) 
(c) and (4) (d), renum. (2) (d), (I). (g) and (4) (e) to be (2) (e). (g), (h) and (4) (d) and 
am. (2)(g). <"r. (2) (d). 10. (3) and (4) (a) 4 .. am. (4)(a) 2. and 3 .. R<-gist<'f. Sc:ptcmber. 
19MH, Nu. 393. etf. 11~1-88; cr. (2 ) (e m). Register. December. 198!!. No. 396. ctf. 
1- 1- 89: cr. (I) (ml. am. (I l (a) I. to 3 .. (g). (h). and (j). (2) (b). (c ). (em). (d), (c) I. 
and 5., (I) I. to 3. and (g). (7) (a). (b) and(c) I. and 5 .. R~gister, August. 1991. No. 
428. ctf. 9 1 91: cr. (I) (n). Register. October. 1991. No. 430. ctf. 11 - 1-91; correc­
tion in (I) (a) and (b), (4) (d) 2. made under s. 13.'13 (2m) (b) 7 .. Stats .. Register. Octo­
ber. I 991. No. 430: com.-ction in (I ) (a) and ( n) made under s. 13.93 (2m )(b) I. and 
7 .. Slats .• Register. May. 1992, No. 437: emerg. am. (I) (intro.), (a) (intro.) and .5 .. (b), 
(c). (e), (g). (h), (j) and (1). (2). (4) (intro.) to (c). (5) and (6) (inrro.), c r. (I) (1m). (4) 
(C) to (g). r. and rccr. (4) (d). r. (7). ctf. 11 - 15-'12; am. (I) (intro.). (a) (intro.) and 5 .. 
(b). (c). (e). (g~ (h ). (j) and (1). 121. (4) (intro.) to (c). (5) (a) rinrro.), (b) and (6) (intro.). 

r. ( I ) (d) and ( 7). cr. (2 )(i). (4) (a) 5. and 6 .. (c) to (g). r. and rccr. (4)(d). Register. 

May. 1993. No. 449. cff 6-1 - 93; corrections made under s. 13.93 (2m}(b) 12 .. Slats .. 
Register, May. 1993, No. 449; cr. ( I ) (d), (o) to (w). am. (I) (e) and (I). Register. 
December, 1993. No. 456. ctf. 1- 1 94: cr. (I) (x) to (zb). Register. June. 1994. No. 
462, eff. 7- 1-94: am. (I) ( m ) (intro.) to 3., r. (I) (m) 5 .. renum. ( 1) (m) 6. to 10. to 
be 5. to 9. and am. 7. and 9., Register, S<.'Piembcr. 1994. No. 465. elf. HH - 94; am. 
(2) (f) 3., (3) (a). cr. (2)(f) Jm .• Register, December, 1994, No. 468, elf. 1 1 95: am. 
(I) ( n) 2. c., Register, February, 1995, No. 470. etr. 3-1-95; am ( I ) (a) 5 .• re. and recr. 
(1) (r). Register. June. 1995. No. 474. cff. 7-1- 95; am. (I) l m > (intro.). Register. 
August, 1995, No. 476. eff. 9-1- 95; am. (I) (intro.), (g). (h). (j), (2) (intro.), (c), (f) 
3m .. (h). (i) and (4) (a) 6 .. cr. (7). RegiSter. Deccmlx.-r. 1995. No. 480. dT. 1- 1-96; 
am. (I) (g), (i) I. (intro.) (m) 9., (o) (intro.), 2., (2) (i). (3) (c), (4) (a) 4., 5., 6 .• (5) (a) 
(intro.). (6) (intro.). Rcgisler. December. 1996. No. 492. cff 1- 1-97; am. (I) (o) and 
(p) and cr. (I) (om) and (pm). Register, Man:h. 19'.17. No. 495. etf. 4-1-97: cr. ( I ) 
(nn). Register. September, 1997. No. 501. cff. 10.1-97: am. (I )(c) and (7}. cr. (I )(eel. 
(em), (i) I. c., (zr) and (zg); r. (2)(g), Register." December, 1997. No. 504, etr. 1- 1-9!!; 
cr. (intro.) and (4) (h); am. (1) (intro.), (a) (intro.), 2., 5 .. (g). (h ) and (j); n:num. (I) 
(i) I. (intro.) and a. to c. to be ( I) (i)(intro.) and I. to 3.; reoum. and am. ( l)(i)2. to 
be (1)(i) 4. and (2) (i) 10 be (2)(h); r. (2)(e) and {h) and r. and n:cr. (4) (imro.). Register. 
October. 1999. No. 526. ctf. 11- 1 99; n . (l)(pl). am. (7), Register, January, 2001, 
No. 541, eff. 2-l~l. 

Register. January. 200 I. No. 541 

CPANOS
Cross-Out



27 DEPARTMENT OF NATURAL RESOURCES NR406.04 

Chapter NR 406 

CONSTRUCTION PERMITS 

NR406.01 
NR406.02 
NR406.03 
NR406.04 
NR406.07 
NR406.08 
NR406.09 
NR406.10 

Applicability; purpose. 
Definitions. 
Permit raiuiremew and exemptions for construction permits. 
Direct sources exempt from construetion pcrmil n,quimnents. 
Sa,pe of permit exemption. 
Action on permit applications. 
Air quality analysis. 
V,olations. 

NR 406.02 Definitions. The definitions contained in ch. 
NR 400 apply to the terms used in this chapter. In addition, the fol­
lowing definitions apply to the tenIJS used in this chapter: 

(1) "Facility~ means all stationary sources emitting air con­
taminants which belong to the same industrial grouping, are 
located on one or more contiguous or adjacent propenies, and are 
under the control of the same person, or persons wxler common 
control. Emissions resulting from loading, unloading or stockpil­
ing materials to or from vessels or vehicles while at a facility shall 
be considered as part of the facility's emissions. Air contaminant 
sources, other than transportalion related activities, shall be con­
sidered as part of the same industrial grouping ff they are claMified 
under the same 2-digit major group as described in the Standard 
Industrial Classification Manual. 1987. incorporated by reference 
ins. NR 484.05 (I). 

(2) "Individual construction permit" means a construction 
permit which is not a general construction permit issued under s. 
NR 406. I 6 or a registration construction permit issued under s. 
NR 406.17. 

(3) .. Initial crusher" means, at a nonmetallic mineral process­
ing plant. any crusher into which nonmetallic minerals can be fed 
without prior crushing in that plani. 

(4) "Initial grinding mill'' means, at a nonmetallic mineral 
processing plant. any grinding mill imo which nonmetallic miner­
als can be fed without prior crushing in that plant. 

NR 406.11 
NR 406.12 
NR406.13 
NR406.15 
NR406.16 
NR406.17 
NR406.18 

Coosn-uction permit revision, suspension and revocation. 
Permit duration periods. 
Duty to comply. 
Relocation of ponable sources. 
General cooslrUCtion permits. 
RegiSll'lllion construction permits. 
Petition for issuance of gc:neraJ ooostruelion permits and regisaation 

coDSlnletion permits. 

NR 406.()4 Direct sources exempt from construc­
tion permiJ requirements. 

Register August 2005 No. 596 
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(ce) Grain storage facilities; including facilities with rack dry­
ers designed to dry grain at a rate of not more than 1,500 bushels 
per hour at 5% moisture extraction, or rack dryers equipped with 
al least 50 mesh screens, or column dryers; with an average ton­
nage of grain receivedofless than 5500 tons per month and which 
are not subject to s. NR 440.47. The average monthly tonnage of 
grain received shall be calculated by dividing the cumulative ton­
nage of grain received since January 1 of each year by 12. The 
average mmthly tonnage of grain 11.'lCeived does not include prod­
uct that the facility sells, acting as a broker, which is never actually 
received or dried at the grain storage facility. 

(cm) Grain processing facilities; including facilities with rack 
dryers designed to dry grain at a rate of not more than 1,500 bush­
els per hour al 5% moisture extraction, or rack dryers equipped 
with al least 50 mesh screens, or column dryers; with an average 
tonnage of grain received of less than 4500 tons per month and 
which are not subject to s. NR 440.47. The average monthly ton­
nage of grain received shall be calculaled by dividing the cumuJa.. 
rive tonnage of grain received since January 1 of each year by 12. 
The average monthly tonnage of grain received does not include 
product that the facility receives that is packaged when received 
and remains packaged. 

Register Augll.!I 2005 No. 596 

(m) The following procedures for the remediation or disposal 
of soil or water contaminated with organic compounds, provided 
the potential to emit, considering emission control devices, for 
any hazardous air contaminant listed in Table A to Table C of s. 
NR 445.07 is not greater than the emission rate listed in Table A 
to Tobie C of s. NR 445.07 for the air contaminant at the respective 
stack height. and the procedure is not subject to any standard or 
regulation under section 111 or 112 of the Act ( 42 USC 7411 or 
7412): 

n 
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(2m) ExEMPTIONS FOR SOURCES wrm GENERAL OPERATION 
AND RECllSTRATION OPERATION PERMITS. Notwithstanding the pro­
visions in s. NR 406.04 (1) and (2), no construction permit is 
required prior to commencing construction, reconstruction, 
replacement. relocation or modification of a stationary source if 
all the following criteria are met: 

(a) The source is covered under a general operation permit 
issued under s. NR 407.IO or a registration operation permit 
issued under s. NR-407.105. 

(b) Except for any provisions contained in any general opera­
tion pennit issued prior to September l, 2005 specifying when a 

Regisier August 2005 No. S96 

construction permit is needed, the construction, reconstruction. 
replacement, relocation or modification will not result in the 
source violating any tenn or condition of the general operation 
permit or the registration operation permiL 

(c) The construction, reconstruction, replacement. relocation 
or modification does not require a pc:nnit under ch. NR 405 or 408. 

NGte: This exemplion appliea to DCW or modified faalilics if they are covered 
l1llder a gemnl or regilltrlllioo operation permit. 
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NR 406.11 Construction permit revision, suspen­
sion Md revocation. (1) After providing 21 days written 
notice to the permit holder and to the persons listed under s. 285.61 
(5) (a) 2. to 5 .• Stats .. the department may revise, suspend, revolre 
or withdraw a soun:e from coverage under a construction permit, 
part of that pennit or the conditions of that permit if there is or was 
any of the following: 

RegiSlcr August 2005 No. 596 

(c) Department &erermination. A determination by the depart­
ment that the pennit must be revised or coverage withdrawn to 
assure compliance with the applicable requirements. 

(g) Cause or l!!Xt1Cerbare. 1. A determinatioo by the depart­
ment that the emissions unit or units covered under a general or 
registration construction pennit cause or exacerbale, or may cause 
or exacerbate, a violation of any ambient air quality standard or 
ambient air increment. 'The detemrination shall be made through 
an air quality assessment using the following procedures, as 
appropriate, which may be conducted after the determination that 
the source was covered under the general or registration construc­
tion permit. 

(3) After providing 14 days written notice to the permit holder 
and to the persons listed under s. 285.61 (5) (a) 2. to 5., Stats., the 
department may revise or revoke an individual construction per­
mit if requested by the pennit holder in order to be eligible for a 
general construction or operation permit or a registration 
construction or operation permit. 

History: Cr. Regilller.. Dcccmbrr. 1993. No.456.df. l-l-94;am. ())If~ Rcgisll,r, 
June, 1993. No. 474. efl. 7-1-95; am. (I )(inao.). RegiSlt!I; December, 1996. No. 492. 
elf. 1-1-97: CR 114-10'1: am. (l)(llltr0.)and(c).cr.(l)(g)and(3) Rcgisur Auguot 
2005 No. 5!16, ell'. Sl-1-05. 
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NR 406.16 General cons1ruction · permits. 
(1) lsSUMICE OF GENERAL CONSTRUCITON PERMITS. (a) The 
depanment may issue general permits for the construction, recon­
struction. replacement, relocation or modification of stationary 
sources in accordance with s. 285.60 (3). Stats. 

Nole: A general CODSllUCUOD permit i• - required prior to ccmmencing 
ainsnuctioll. ~n, replacement, relocalion or modification of a sllllionary 
sourec if the soun:e is cow:zed under a gene:ml operation permit and the project meets 
the ai!Cria ins. NR 407.IO (4) (a). 

(b) A general construction pennit may be issued for a source 
category if the sources in the category meet all of the following 
criteria: 

I. Perform the same or similar operations. 
2. Emit the same class of air contaminants. 

Nole: An ~ of "'lbe same class or air comaminanu" is volatile organic com­
pounds. 

3. Employ the same or similar capture and control systems, 
if applicable. 

4. Are subject to the same or similar emission limitations and 
other state and federal requirements that are applicable to the 
sources in the category. 

Note: An example of "&imilar emiUK>n limitations" is emission limi!Bliom ror the 
same air contamiDmll but d"'1 differ based on lbe &ize or th: source, ils location, or 
iis dair: or comnuction. 

(c) When proposing to issue a general construction permit, the 
department shall prepare an air quality analysis and a preliminary 
determination on the approvability of the proposed general 
construction permit. The department shall use the applicable pro­
cedures ins. 285.61, Stats., to issue a general construction permit. 
The department may issue the general construction permit if the 
applicable criteria in s. 285.63, Stats .• are met. The procedural 
requirements in s. 285.61 (2) to (8), Stats., do not apply to the 
determination of whether an individual source is covered by a 
~eral construction permit for a source category. 

Nore: The siaiures ciied above require lha1 when issuin, a gellmll CODlll'llaion 
pc:rmil. th: depstmenl disttibuie a oolice of lhe awilat,ility of lbc prqlOled geaeral 
cmmuctlon permit IIDd of !be depanment • s analysis and preliminary detcmination.. 
a ll0licc or lbe opponumty ror public C01runent aod a ootice or the opportUllity to 
n,quesl a public i-ing. There will be a 30-day public c<lllllmlll period 811d the 
department may bold a public bearing wilhin 60 days arta-the dcadine rir ~g 
ooe. 

(d) The general construction pennit shall contain applicability 
criteria, emission limits, monitoring and recordkeeping require­
ments, reporting requirements, compliance demonstration meth­
ods and general conditions appropriate for the stationary source 
category. The pennit tenns and conditions shall include those 
required to comply with the Act and those required to asmire com­
pliance with applicable provisions in ch. 285, Stats., and chs. NR 
400 to 499. Notwithstanding the requirement ins. NR 424.03 (2) 
(c) to determine the latest available control techniques and operat­
ing practices demonstrating best current technology (LACT) for 
a specific process line. the department may include conditions in 
the general consnuction pennit that represent LACT. if the 
requirements of s. NR 424.03 (2) (a) or (b) are determined to be 
technologically infeasible. 

Neu: If a:n or= is dc:sipaled DOllllllainment ror paniculate matl£r, PM 10, sulfur 
dioxide, nitrop oxides, carbon monoidde or lead. lhe depanment may revise the 
~ COOSll'UCU.oo permit or issue a differenc ome. to include oonan.aimneot area 
specific applicabt1ity criteria. 

(2) SOURctS INELIGIBLE FOR COVERAGE UNDER A GENERAL 
CONSTRUCTION PERMIT. Notwithstanding the existence of a gen­
eral construction permit for a stationary source category. the sta­
tionary source may not be covered by the general construction 
pennit if any of the following criteria apply to the emissions unit 
or units for which coverage is sought: 

(a) The emissions unit or units are an affected source under ch. 
NR 409, a municipal solid waste combustion source under s. NR 
500.03 (86) or an infectious waste combustion source. 

(b) The proposed project would result in one or more new or 
eicisting emissions units at the facility being required to obtain a 
pennit under ch. NR 405 or 408. 

Now. An o.llmple is lhe addilion of an emissions unit at a PSD or nonanainmcnt 
ina major souree Iha! Is coosidercd a major modification to rhat sow:a:. Another 
example is a project Iha! results in an emissions unit eilbeTupsueam or downstream 
from lhe project iocreasing its emission• such that it would be miwred 10 obtain a 
permit WKl« ch. NR 405 or <Im. 

(c) The emissions unit or units cause or exacerbate. or may 
cause or exacerbate, a violation of any ambient air quality stan­
dard or ambient air increment, as determined by the department 
through an air quality assessment conducted in accordance with 
s. NR 406.ll (l)(g). 

(d) The construction, reconstruction, replacement, relocation 
or modification of the emissions unit or units constitutes a type 2 
action under s. NR 150.03 (8) (b) I. a., unless the review process 
under to s. NR 150.20 (I) (c) has been completed priorto granting 
coverage under the pennit to the stationary source. 

(3) PROCEDURE FOR DETERMINING COVERAGE UNDER A GEN· 
ERAL CONSTRUCTION PEIL'WT FOR AN INDIVIDUAL SOURCE. (a) An 
owner or operator of a stationary source who applies for coverage 
under a general construction permit shall submit an application 
using department approved pennit application forms. 

Nau: Cootaa the iegional offices at service cenle!S or the depanment or the Prr­
miu and Slaliona,y Source Modeling Section of the BW'Call of Air Management. 

Register AugllSI 2005 No. 596 
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608-266-7718, for information on how 10 obtain and submir the department 
approved general permit applicalion forms. 

(b) An owner or operator of a stationary source who requests 
or requires emission limits, terms or conditions other than, or in 
addition to, those contained in the general construction pennit 
shall apply for a different type of permit. 

(c) Within 15 days after the receipt of an application for cover­
a~ under a general ~ction permit, the department shall pro­
vide one of the followmg to an applicant: 

1. Written notice of the department's determination that the 
source is covered under the general construction permit. 

2. A written description of any infonnation that is missing 
from the application for coverage under the general construction 
permit. 

3. Written notice of the department's determination that the 
source does not qualify for coverage under the general construc­
tion permit, specifically describing the reasons for that detennina­
tion. 

(d) 1be departtnent shall grant coverage under the general 
construction permit if the owner or operator of the source applies 
for coverage and meets the eligibility requirements of the general 
construction permit, unless the source is ineligible under sub. (2). 

(4) INCORPORATION OF A GENERAL CONSTRUCTION PERMIT INTO 

1:1IB FAClUTY OPERATION PERMIT. (a) When submitting an applica­
tion for coverage under a general construction permit, the owner 
or operator of the source shall also submit an application for an 
operation permit or a request to revise its operation permit pur­
su_ant to ch. NR 407. Prior to issuing or revising the operation per­
nnt, the department shall detemrlne that the applicable permit 
approval criteria under ss. 285.63 and 285.64, Stats., have been 
met. 

(b) 1be general construction permit requirements and emis­
sion limitations shall be established as conditions in the operation 
permit. 

(5) APPUCATION FOR A DIFFERENI' PERMIT. (a) An owner or 
operator of a stationary source which is covered under a general 
construction pennit may submit a request to the department to 
withdraw the source from coverage under the general construc­
tion permit and allow the source to be covered under a registration 
construction permit, a general construction permit for another 
source category or an individual construction permit. The owner 
or operator shall submit a written request for withdrawal from 
coverage under the general construction permit and a complete 
application for the different construction permit 

(b) An owner or operator of a stationary source that has an indi­
vidual construction permit may submit a request to the department 
to revise or revoke the individual construction permit pursuant to 
s. NR 406.11 (3) and allow the source to be covered under a gen­
eral construction permit. The owner or operator shall submit to the 
department a written request for revision or revocation of the indi­
vidual construction permit and a complete application for a gen­
eral construction permit under this section. 

(c) An owner or operator of a stationary source that is covered 
under a registration construction pj:ITllit may submit a request to 
the department Lo withdraw the source from coverage under the 
registration construction permit and allow the source to be cov­
ered under a general construction permit. 1be owner or operator 
shall submit to the department a written request for withdrawal 
from coverage under the registration construction permit and a 
com_plete application for a general construction permit under this 
section. 

(d) The owner or operator shall submit the request for revision 
or revocation of an individual construction permit or withdrawal 
from coverage under a general or registration construction permit 
on department approved forms. 

. Note: Con~ the regional offices or scnice ce111en1 of tbe department or the Pcr­
ffllts and Stauonary ~ra: "'!odellng Section of tJ:te Bureau of Air Mm,agemcnt. 
608-266-nIS, for 1nforma11on on how 10 obtain and submir the department 
approved forms. 

Register August 2005 No. 596 

. (e) The_ owner or o~tor of a facility submitting an applica­
uon for a different permit under this subsection shall comply with 
the existing permit until the department has issued or granted cov­
erage under the different permit. 

History: CR 04-187: er.~ August 2185 No. 596. elf. 9-1-85. 

NR 406.17 Registration construction permits. 
(1) ISSUANCE OF REGlSnATION CONSTRUCITON PERMITS. (a) The 
department_ may issue registration permits for the construction, 
reconstruction, replacement, relocation or modification of sta­
tionary sources with low actual or potential emissions in accor­
dance with s. 285.60 (2g), Stats. 

Note: . A registration _CODS11Uction permit is not n,quued prior 10 commencing 
c~non, ~ n:placemeD1, relocalion or modification of a smtionmy 
source rf the_~ 1s covered undf:r a regisuali011 opcralion permit and the project 
meets the cntena 1n s. NR 407.105 (5) (a). 

(b) When proposing to issue a registration construction permit, 
the department shall prepare an air quality analysis and a prelimi­
nary determination on the approvability of the proposed registra­
tion con~on permit The department shall use the applicable 
p~ures ms. 285.61, Stats., to issue a registration construction 
permit. The depanment may issue the registration construction 
permit if the applicable criteria in s. 285 .63. Stats., are met. The 
procedural requirements ins. 285.61 (2) to (8), Stats., do not apply 
to the determination of whether an individual stationary source 
may he covered by a registration construction permit. 
. Note: !he Sl8IUICS ciled above require lbal when iuu.ing ■ registratioo consuuc­

!JOn ~t. the ~ disbibute ■ notice of the availability of tbe proposed reg­
•s~ ~ permit 811d of tbe department's analysis Sid prdiminary dercr­
DUD■bOO. a nobcc of the opponunity for public cOIIIJIIClll and a notice of tbe 
~•Y to request a public bearing. There will be a 30-day public conunent 
penod and~ departmenl DllY bold a public hoaing wilhiD 60 days after tbe deadline 
for ttqueswig one. 

. _(c) 'f!le i:egi.s~~ construction permit shall contain applica­
b1hty cntena, emission caps and limitations, monitoring and 
record.keeping requirements, reporting requirements, compliance 
demonstration methods and general conditions. 1be permit terms 
and conditions shall include those required to comply with the Act 
and those re:quired to assure compliance with applicable provi­
sions in ~h. 285, ~tats., and chs. NR 400 to 499. Notwithstanding 
the reqwrement m s. NR 424.03 (2) (c) to determine the latest 
~vailable control techniques and operating practices demonstrat­
mg best anrent technology (LACI) for a specific process line, the 
department may include conditions in the registration construc­
tion permit that represent LACT, if the requirements of s. JIIR 
424.03 (2) (a) or (b) are determined to be technologically infeasi­
ble. 

. Nok: )! an area~ designmcd IIOIUIIIDinment for particulate matter, PMIO. sulfur 
dio~de, _mtrogen Oil~, car'X?D monoxide or lead, the department may revise the 
regisaallon COIISllUCllOD pemut, or issue a diffen:111 oae, to include nonanaimnent 
area specific applicability aireria. 

(2) CRITERIA R>R ISSUANCE OF A RF.GISTRATION CONSTRUCTION 
PERMIT. (a) A registration construction permit shall be issued for 
the consnilction, reconstruction, replacement, relocation or modi­
~cation of stationary sources that meet all of the following crite­
na: 

1. Actual emissions of each air contaminant from the 
construction, reconstruction, replacement, relocation or modifi­
cation or the stationary source or sources will not exceed 25% or 
any major source threshold in s. NR 407 .02 (4 ), over any 12 con­
secutive month period, except that emissions of lead may not 
exceed 0.5 tons over any 12 consecutive month period. 

~- The facility is not, and will not as a result of the project be, 
a maJor source under ch. NR 405, 407 or 408. 

{b) Notwithstanding par. (a), the department may issue regis­
tration construction pennits for coverage of other types or station­
ary sources that the department determines have or will have low 
actual or potential emissions, in response to a petition submitted 
under s. NR 406.18 . 

(3) SoURCES INELIGIBLE FOR COVERAGE UNDER A REGJS'ffiATION 
CONSTROCilON PERMIT. Notwithstanding the existence of a regis­
tration construction permit, an individual stationary source may 
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not be covered under a registration construction pennit if any of 
the following criteria apply: 

(a) The emissions unit or units are an affected source under ch. 
NR 409, a municipal solid waste combustion source under s. NR 
500.03 (86) or an infectious waste combustion source. 

(b) The proposed project would result in one or more new or 
existing emissions units at the facility being required to obtain a 
permit under ch. NR 405 or 408. 

Note: All example is lbe addition of ID emissions unit Bl a PSD or nODatlaimnent 
area lll8jor source 1bat i$ considered a major modificalion 10 lhat source. Anod!er 
example is a project !hat renalu in mi emissions unit either ups1mlln or downs1m1111 
from die projecl iaacuing iu emi1sions such tba1 it would be required 10 obtain a 
permit under ch. NR. 405 or 408. 

(c) The emissions unit or units cause or exacerbate, or may 
cause or exacerbate, a violation of any ambient air quality stan­
dard or ambient air increment, as detennined by the department 
through an air quality assessment conducted in accordance with 
s. NR 406.11 (l) (g). 

(d) The construction, reconstruction, replacement, relocation 
or modification of the emissions unit or units would be subject to 
a standard or regulation under section 111 of the Act (42 USC 
7411} or under section 112 of the Act (42 USC 7412). other than 
those contained in the registration consttuction permit, or which 
are determined by the department to not preclude eligibility for the 
registration consttuction pennit. 

(e) The construction, reconstruction. replacement, relocation 
or modification of the emissions unit or units constitutes a type 2 
action under s. NR 150.03 (8) (b) l. a., unless the review process 
under s. NR 150.20 (1) ( c) has been completed prior to granting 
coverage under the pennit to the stationary source. 

(4) PROCEDURE FOR DETERMINING COVERAGE UNDER A REGIS· 
TR.ATION CONSTRUCTION PERMIT FOR AN INDIVIDUAL SOUR.CE. (a) 
An owner or operatOr of a stationary source who applies for cover­
age under a registration construction permit shall submit an 
application using department approved registration permit 
application forms. 

Note: Coniact the ll!gional offices or aemce ccn1.cn of die dq,anment or the Per­
mils and Slalionary Source Modeling Section of the Bureau of Air Management. 
608-266-7718. for illformalion on how 10 oblain the department approved registra­
lion permit applicadon forms. 

(b) An owner or operator of a stationary source who requests 
or requires emission limits, terms or conditions that require case­
by-case review and approval by the department, or emission lim­
its. terms or conditions other than, or in addition to, those con­
tained in the registra1ion construction permit. shall apply for a 
different type of permit. 

(c) Within 15 days after the receipt of the application form pre­
scribed by the department, the department shall provide one of the 
following to an applicant for a registration construction pennit: 

I. Written notice of the department's determination that the 
source is covered under the registration construction permit. 

2. A written description of any information that is missing 
from the application for coverage under the registration construc­
tion pemiit 

3. Written notice of the department's determination that the 
source does not qualify for coverage under the registration 
construction permit, specificaJly describing the reasons for that 
determination. 

(d) The department shall grant coverage under the registration 
construction permit if the owner or operator of the source applies 
for coverage and meets the eligibility requirements in the registra­
tion construction permit, unless the source is ineligible under sub. 
(3). 

(e) For the purpose of detennining whether a source is eligible 
for coverage under a registration construction permit, the source's 
emissions shall be calculated using the tenns and conditions listed 
in the registration construction permit. 

Note: 1he pemiil renns and conditions may include capwre and eonlrol efficien­
cies. The Air Emissions Management Sy51Cm (A.EMS) requires the owner or oper31or 

of a source 10 calculate IICIWII annual emiHion5 for reporting 10 lbe inventor}' laing 
the lmD5 1111d coodi!iom in a permit. 

(5) INCORPORATION OF REGISTRATION CONSTRUCTION PERMIT 
[N'J'Q 1lffi FACIUIY OPERATION PERMlT. (a) When submitting an 
application for coverage under a registration construction permit, 
the owner or operator of the source shall also submit an applica­
tion for an operation permit or a request to revise its operation per­
mit pursuant to ch. NR 407. Prior to issuing or revising the opera­
tion permit, the department shall detennine that the applicable 
permit approval criteria under ss. 285.63 and 285.64. Stats., have 
been met. 

(b) The registration construction permit requirements. emis­
sion caps and limitations shall be established as conditions in the 
operation permit. 

(&) APPUcATioN FOR A DIFFERENT PER.MIT. (a) An owner or 
operator of a stationary source that is covered under a registration 
constlUCtion pennit may submit a request to the department to 
withdraw coverage under the registration construction permit and 
allow the sowce to be covered under a general construction permit 
or be issued an imividual construction pennit. The owner or oper­
ator shall submit a written request for withdrawal of coverage 
under the registration construction pennit and a complete applica­
tion for a general or individual construction permit. 

(b) An owner or operator of a stationary source that has an indi­
vidual construction permit may submit a request to the dep!l.rtment 
to revise or revoke the individual construction pennit pursuant to 
s. NR 406.11 (3) and allow the source to be covered under a regis­
tration constlUCtion pennit. The owner or operator shall submit to 
the department a written request for revision or revocation of the 
individual construction pennit and a complete application for a 
registration construction pennit under this section. 

(c) An owner or operator of a stationary source that is covered 
under a general construction pennit may submit a request to the 
department to withdraw the source from coverage under the gen­
eral construction permit and allow the source to be covered under 
a registration construction pennit. The owner or operator shall 
submit to the department a written request for withdrawal of the 
general construction permit and a complete application for a regis­
tration construction permit under this section. 

(d) The owner or operator shall submit a request for revision 
or revocation of a construction permit or withdrawal from cover­
age under a coostruction pennit under this subsection on depwt• 
ment approved forms. 

Nole: Comact die regional offi=i or senice cellla'I d lhc department or lhc Per­
m.ii!< and Salliooary Soun:c Modeling Sewon of the Bureau of Air Management, 
608-266-7718, for information on how so obtain and submit lhc department 
approml fotma. 

(e) The owner or operator of a facility submitting an applica• 
tion for a different permit under this subsection shall comply with 
the existing permit until the department has issued or granted cov­
erage under the different permit. 

Hillery: CRM-107: er. a.,... Aagust2005 No.596,dl'.9-1-45. 

NR 406.18 Petition tor issuance of general 
construction permits and registration construction per• 
mits. (1) A person may petition the department to make a deter­
mination that a category of stationary source meets the criteria for 
a general construction permit under s. 285.60 (3), Stats., ands. NR 
406.16 (J ). A person may petition the department to make a deter­
mination that a stationary source meets the criteria for a registra­
tion construction pennit under s. 285.60 (2g). Stats .. and s. NR 
406.17 (I) and (2) (b). The depanrnent may consider the number 
of sources that would be eligible for the permit, the complexity of 
air regulations applicable to the sources, the likelihood that 
sources would need source-spec..i.fic emission limitations and 
other relevant factors in determining its priority for developing a 
general or registration construction pennit. Within 30 days after 
receipt of the petition, the department shall provide a written 
response to the petitioner granting or denying the petition. If the 
department grants the petition. the department shall issue the gen-

Register August 200.5 No. 596 
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era1 construction permit or the registration construction permit as 
soon as practicable, but no later than 365 days after receipt of the 
petition. 

(2) The person shall submit the petition on depanmen1 
approved fonns. 

Neu: Omract lheregional offices orllCl'Vioe ce:nien. oflhe department ordlel'\Jr· 
mits and SWioDary Sowee Modeling Section of die Bureau of Air Managemeot, 
608-266-7718. for infcrmaiion on how ID oblain and submit die department 
approved forms. 

Hl&tory: CR ~187: er. Rqistff Aapll lGG5 No. 596, ell'. '-1-85. 

Regi&B Augu.i 2005 No. 596 

36 



r 

r 

37 DEPARTMENT OF NATIJRAL RESOURCES NR407.Cl2 

Chapter NR 407 

OPERATION PERMITS 

NR407.0l 
NR407.02 
NR407.02S 
NR407.03 
NR407.04 
NR407.05 
NR407.06 
NR407.07 
NR407.08 
NR407.09 
NR407.10 

Applicabiliiy; purpose. 
De£mitions. 
Permit flexibiliiy. 
Ex.emptions from openuion permit ~s. 
Permit application requin:mems. 
Applic:adons and farms. 
Complele applications. 
Ad.ion Oil applicalioDS. 
Data by which pcnnits are required. 
Pemlit C01111'11L 
General opcnlicn pamits. 

NR 407.02 Definitions. 

(3) "Facility" means all stationary sources emitting air con­
taminants which belong to the same industrial grouping, are 
located on one or more contiguous or adjacent properties, and are 
under the control of the same person. or persons under common 

. control. Emissions resulting from loading, unloading or stockpil­
ing materials to or from vessels or vehicles while at a facility shall 
be considered as part of the facility's emissions. Air contaminant 
sources. other than transportation related activities, shall be con­
sidered as part of the same industrial grouping if they are classified 
under the same 2-digit major group as described in the Standard 

NR407.105 
NR407.l07 

NR407.ll 
NR407.l2 
NR407.13 
NR407.14 
NR407.JS 
NR407.l6 

Reg:ismuion opcralion permits. 
Pedlioas for ilsuance of general opennion pemtits and l'eg:istration 

opc:rlllion permits. 
Adminimative permit revisions. 
Minor mvisiom. 
Sipificant reVisiom. 
hrmit n:v!sion by tile dcpamnent. 
Pamit nspemian. n:vocali011 and withdrawal from co,,vage. 
Revision procedures for non-part 70 soun:c permits and ---'Y 

reqwremems for part 70 --

Industrial Classification Manual. 1987, incorporated by reference 
in s. NR 484.05 ( l ). 

(3m) "Individual operation permit" means an operation per­
mit which is not a general operation permit issued under s. NR 
407.10 or a registration operation permit issued under s. NR 
407.105. 

Register August 2005 No. 596 
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NR 407.03 Exemptions from operation permit 
requirements. 

(ce) Grain storage facilities, including facilities with column 
dryers or rack dryers, with an average tonnage of grain received 
of less than 5500 tons per month, which are not subject to s. NR 
440.47, and which are not part 70 sources.1be average monthly 
tonnage of grain received shall be calculated by dividing the 
cumulative tonnage of grain received since January I of each year 
by 12. The average monthly tonnage of grain received does not 
include product that the facility sells, acting as a broker, which is 
never actually received or dried at the grain storage facility. 

(cm) Grain processing facilities, including facilities with col­
unm dryers or rack dryers, with an average tonnage of grain 

received of less than 4500 tons per month, which are not subject 
to s. NR 440.47, and which are not part 70 sources. The average 
monthly tonnage of grain received shall be calculated by dividing 
the cumulative tonnage of grain received since January l of each 
year by 12. 1be average monthly tonnage of grain received does 
not include product that the facility receives that is packaged when 
received and remains packaged. 

Register August 2005 No. ~96 
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NR 407.05 Applications and forms. 

Register Augn•I 2005 No. 596 
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(7) Applications for general and registration operation per­
mits shall be submitted on fonns supplied by the department and 
shall include all information necessary to detennine qualification 
for and ability to meet the applicable emission limitations and 
requirements of the genera1 or regislratlon operation permit. 

Regisier A11gua 200S No. S96 
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NR 407.10 General operation permits. (1) ISSUANCE 
Of GENERAL OPflRATION PERMITS. (a) The department may issue 
general permits for the operation of stationary sources in oc.cor­
dance with s. 285.00 (3). Stats. 

Note: No COIISl:IUClion pcnnit is n:quimt prio,' to commencing COIISU'IICUOII. 
!eCOllllnlClion, n:placement, reloalliaD or modificalion of a stalionary 80lll'Ce if Ille 
IIOUl'te is COWRd Wida' a pneral opaai011 permit and Ille projcct mtCtS lhe crltaia 
ina. NR-407.10 (4XaJ. 

(b) A general operation permit may be issued for a soun:e cale­
gory if the sourees in the category meet all of the following crite­
ria: 

I. Perfonn the same or similar operations. 
2. Emit the same class of air contaminants. 

Note: A:aeiia.mpleof"the same class of air contamiaaots" is volalile organic com­

pound$. 

3. Employ the same or similar capture and control systems, 
if applicable. 

4. An:: subject to the same or similar emission limitations and 
other state and federal requirements that are applicable to the 
sources in the category. 

Nair. An ewnple of"llimilar emiuioo limicaoons" i• emi$$Klll limitations lbnhe 
&ame air contami.aalll hut Iha! differ hued on Ille size of the source. its location. or 
its dale of conmuaion. 

(c) When proposing to issue a general operation pennit, the 
depanrnent shall prepare an air quality analysis and a preliminary 
determination on the approvability of the proposed general opera­
tion permit The department shall use the applicable procedun:s 
in s. 285.62, Stats .• to issue the general operation permit. The 
depanment may issue the general operation permit if the applica• 
ble criteria in ss. 285.63 and 285.64, Stats., are met. The proce­
dural requirements in s. 285.62 (2) to (5), Stats., do not apply to 
the determination of whether an individual source is covered by 
a general operation pennit for a source category. Coverage of a 
part 70 source W1der a general operation permit is not an appeal­
able decision under s. 227 .42, 227.52. 227 .53 or 285.81, Stats. 

Nate: Toe Slallltes cited above mquin:: Iha! when issuing a general operation per­
mit. die depanmeol dislribu~ a notice of lhe availabilily of the proposed general 
opellllioo permit and of 1he department'• analysis IUld preliminary delenninarion. a 
nolicc of the oppommity fa public Commelll a.ad a notice of the opponunity IO 
requcsi: a public bearing. There will be a 30--day public commari period 1111d lhe 
department may bold a public bearing Mthia 60 days after lhe deadline fer l!!qW!Sling 
one. 

(d) The general operation permit shall contain applicability 
criteria, emission limits, monitoring and recordkeeping require­
ments, reporting requirements, compliance demonstration meth­
ods and general conditions applicable to the stationary source 
category. The permit terms and conditions shall be those required 
to comply with the Act and those required to assure compliance 
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with applicable provisions in ch. 285, Stats., and chs. NR 400 to 
499. Notwithstanding the requirement ins. NR 424.03 (2) (c) to 
determine the latest available control techniques and operating 
practices demonstrating best current technology (LACI') for a 
specific process line, the department may include conditions in 
the general operation penn.it that represent LACT, if the require­
ments of s. NR 424.03 (2) (a) or (b) are determined to be techno­
logically infeasible. 

Noce: If an an,a is dr::signalll'I DODl!laiDfflPD• fer panicuJali: IIIIIIC:r. PMlO. sulfur 
dioxide. lli!mgen Midcs.. carbon moaoxidc or lead. 1he department may ~ the 
gemnl openlion pcnnit. or issue a diffaenl ooe. to iDclDde llllll8!WJIIDen ma spe­
cif"ic applicability criteria. 

(e) The term of a general operation pennit issued to a part 70 
source category, or granted to an individual part 70 source, may 
not exceed 5 years. General operation permits issued to a non-pan 
70 source category, or granted to an individual non-part 70 
source, shall only expire if an expiration date is requested by the 
source owner or operator or the department finds that expiring 
coverage would significantly improve the likelihood of continu­
ing compliance with applicable requirements, compared to cover­
age that does not expire. 

(2) SOURCES INEUGIBLE FOR COVERAGE UNDER A GENERAL 
OPERATION PER.Mfr. Notwithstanding the existence of a genera.I 
operation permit for a stationary source category, an individual 
stationary source may not be covered by a general operation per­
mit if any of the following criteria apply: 

(a) The emissions unit or units are an affected source under ch. 
NR 409, a municipal solid waste combustion source under s. NR 
500.03 (86), or an infectious waste combustion source. 

(b) The emissions unit or units cause or exacerbate, er may 
cause or exacerbate, a violation of any ambient air quality stan­
dard or ambient air increment, as determined by the department 
through an air quality assessment conducted in accordance with 
s. NR407.15 (8). 

(3) PRocEouRE FOR DETERMINING COVERAGE UNDER A GEN· 
ERALOl'ERATION PER.MITFORANINDlVIDUALSOURCE. (a) An owner 
or operator of a stationary source who applies for coverage under 
a general operation permit shall submit an application using 
department approved general pennit application fonns. 

Note: Coolal:t lbe regional offices or service cenun of lhc dq)al1ment or !be Pa• 
mits IUld Stationary Source Modeliog Section of 1he Bureau of Alt Management,. 
60&-266-n 18. for information on how to ob!ain 1he depar1Jllmt appro\'Cll gem:nl 
permit application forms. 

(b) An owner or operator of a stationary souree who requests 
or requires emission limits, terms or conditions other than, or in 
addition to, those contained in the general operation permit shall 
apply for a different type of permit. 

(c) Within 15 days after the receipt of an application for cover­
age under a general operation pennit, the department shall provide 
one of !he following to an applicant: 

I. Written notice of the department's determination that the 
source is covered under the general operation permit. 

2. A written description of any information that is missing 
from the application for coverage under the general operation per• 
mit. 

3. Written notice of the department's determination that the 
soun:e does not qualify for coverage under the general operation 
permit, specifically describing the reasons for that determination. 

(d) The department shall grant coverage under the general 
operation pennit if the owner or operator of the source applies for 
coverage and meets the eligibility requirements of the general 
operation pennit, unless !he source is ineligible for coverage 
under sub. (2). 

(4) CONSTRUCTION AND MODlFJCATJON Ut."DER A GENERAL 
OPERATION PER.MU. (a) Notwithstanding the provisions in s. NR 
406.04 (1) and (2), no construction permit is required prior to 
commencing construction, reconstruction, replacement, reloca­
tion or modification of a stationary source if the soon::e is covered 

0 
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under a general operation permit and all of the following criteria 
are met: 

l. The construction. reconstruction, replacement, relocation 
or modification will not result in the source violating any term or 
condition of the general operation permit. 

2. Except for any provisions contained in any general opera­
tion permit issued prior to September I, 2005 specifying when a 
construction permit is needed, the construction. reconstruction, 
replacement, relocation or modification does not require a permit 
under ch. NR 405 or 408. 

(b) No later than 30 calendar days from commencing construc­
tion, reconsttuction. replacement, relocation or modification, the 
owner or operator shall notify the department of the action and 
provide information exp1aining how the source is meeting the cri­
teria for an exemption under par. (a). 

(c) If a construction permit is required, the owner or operator 
shall obtain a construction permit under ch. NR 405,406 or 408, 
as applicable. The owner or operator may not commence 
construction, reconstruction, replacement. relocation or modifi­
cation prior to receiving the construction pennit The owner or 
operator shall also apply for an individual operation permit, a revi­
sion of its operation permit or a registration operation permit 
under this chapter. 

Note: The comU"U<:lion pcrlllit may be an individual, glllll:llll or registration 
c:omttucrion pamiL 

(5) APl'UCATION FOR A DIFFERENT PERMIT. (a) An owner or 
operator of a stationary source that is covered under a general 
operation permit may submit a request to the department to with­
draw the source from coverage under the general operation permit 
and allow the source to be covered under a registration operation 
permit or a general operation permit for another source category 
or be issued an individual operation permit. The owner or operator 
shall submit a written request for the withdrawal of the general 
operation permit and a complete application for a different opera­
tion permit. 

(b) An owner or operatOr of a stationary sance that has an indi­
vidual operation permit may submit a request to the depanment 
to revise or revoke the individual operation permit pursuant to s. 
NR 407.12, 407.13 or407.J5 (4) and allow the source to be cov­
ered under a general operation pennit. The owner or q,eraror shaJI 
submit to the department a written request for revision or revoca­
tion of the individual operation permit and a complete application 
for a general operation pennit under this section 

(c) An owner or operator of a stationary source that is covered 
under a registration operation permit may submit a request to the 
department to withdraw the source from coverage under the regis­
tration operation permit and allow the source to be covered under 
a general operation permit The owner or operator shall submit to 
the department a written request for withdrawal of the registration 
operation permit and a complete application for a general opera-
tion permit under this section. · 

(d) The owner or operator shall submit a request for revision 
or revocation of an operation permit or withdrawal from coverage 
under an operation permit on department approved forms. 

Nate: Comact !he regional offic:a (l(' scmce ceDlft'S of the: clepa,tmtot 0.- !he Per­
mits and Slllllooa:y Source Modeling Section of the Bureau of Air Managcmeut. 
608-266-7718. foe information on how to obtain and submit !he departmeul 
appro.ed forms. 

(e) The owner or operator of a facility submitting an applica­
tion for a different permit under this subsection shall comply with 
the existing permit until the department has issued or granted cov­
erage under the different permit. 

(6) AoDmONAL PllOVISIONS RFJ..ATED TO GENERAL OPERATION 
PEll.MlTS. Notwithstanding the permit shield provision in section 
504(0 of the Act (42 use 766lc(f)) and ins. 285.62 (10) (b), 
Sta1.s., an owner or operator of a source which is covered under 
a general operation permit may be prosecuted for operation with­
out an individual operation permit if the source is later determined 

not to qualify for the conditions and terms of the general operation 
permit. 

Birtory: Cr. Regiru:r. December, 1993, No. 456. elf. 1-1-94; am. (2}(intro.). r. 
(2)(c). Regi11er. Dec:cmbcr. 1996, No. 492.cff. 1-1-97; a:. (9). 111:gisia:. ~-
1997, No. 504, ctr. l-l--98; 11111. (6) (inlro.) 1111d a:. (6) (a) (mtro.), Regislm. Octobtt. 
1999. No. 526, eff. 11-1-99; CR M-107: ~ and ncr. Rept« AJllllfl' 2185 No. 
596, di'. 9-1--85. 

NR 407.105 Registration operation permits. 
(1) ISSUANCE OF REGISTRATION 01'1:RATION PERMITS. (a) The 
department may issue a registration permit for the operation of an 
entire facility that has or will have low actual or potential emis­
sions in accordance with s. 28.5.60 (2g), Stats. 

Nele: No construclio11 pamit is required prior 10 cOllllD:llciDI! comtruction. 
N:COIIICnlCtion. replac:emtlmt, rclocalioa or modification of a Sllllionary SOllll:e if lbc 
S011ICC is co..and IIIIIXI' a rqiislralioo opc:nlioD pcmiit aml die p'!iect meeu tlleai~ 
ria in 1. NR 407. IOS (S) (a). 

(b) When proposing to issue a registration operation permit, 
the department shall prepare an air quality analysis and a prefu:ni­
nary determination on the approvability of the proposed registra­
tion operation permit. The department shall use the applicable 
procedures of s. 285.62, Stats., to issue the registration operation 
permit. The department may issue the registration operation per­
mit if the applicable criteria in ss. 285.63 and 285.64, Stats., are 
met. The procedural requirements of s. 285.62 (2) to (7), Sws., do 
not apply to the determination of whether an individual facility is 
covered by a registration operation permit. 

Note: The -lllS cied ai,ovc teqliie tbat when iasuiDg me ll!pSIJlllion operation 
permit, lhc depannat disuiburc a Police of lbca"3ilabilityof dlc p'OpOll:d operation 
permit and of the ~•s analysis and !ftllminary delamination, a nolice of 
the opporlUllit}' for poblic comment and a ll(D:c of !lie opponuily IOn,quest a public 
bearing. 1bift will be a 30-day poblic commem periodllld tbedeparlmenl may bold 
a public hearing within 60 days am the deadline for n:questiog one. 

(c) The registration operation permit shall contain applicabil­
ity criteria, emission caps and limitations, monitoring ml record­
keeping requirements, reporting requirements. compliance dem­
onsttation methods and general conditions appropriate for 
determining compliance with the terms and conditions of the reg­
istration operation permit. The permit terms and conditions shall 
be those required to comply with the Act and those required to 
assure compliance with applicable provisions in ch. 285, Stats., 
and chs. NR 400 to 499. Notwithstanding the requirements ins. 
NR 424.03 (2) (c) to determine the latest available control tech­
niques and operating practices demonstrating best current 
technology (LACT) for a specific process line, the department 
may include conditions in the registration operation pennit that 
represent LACT, if the requirements of s. NR 424.03 (2) (a) or (b) 
are determined to be technologically infeasible. 

Note: If an an:a is deligllllled D011alainmmt f« particula: _._ PM 10. sulfur 
dioxide. ni1rogcn oxidi:s. cart,on monoxide: or lead, lhe dcpartmer,1 may revise lhc 
regislmion operation pcnnit, oc issue a dil'Taalt one. ID illl:ludc nooauainment area 
specific applicability criteria. 

(2) CRITEJUA FOR ISSUANCE OF A REGISTRATION OPERATION PER­
MIT. (a) A registration operation permit shall be issued for facili­
ties that meet all of the criteria: 

I. The calendar year sum of actual emissions of each air con­
taminant from the facility may not exceed 25% of any major 
source threshold ins. NR 407.02 (4), except that for lead, emis­
sions may not exceed 0.5 tons per calendar year. 

2. The stack-vented emissions are exhausted from unob­
structed discharge points that are within JO degrees of vertical. 
This criterion does not apply to Slacks serving any of the emission 
units listed ins. NR 407.05 (4) (c) 9. For the purposes of this para­
graph, horizontal disch~ vents that only dischatge general 
building ventilation are not considered stacks. 

Note: Valves designed to open and close at !be point of dischqc are am&idered 
to be unobstructed if they arc open a, lhe time cf emission. 

3. The stack is taller than any building that influences the dis­
persion of emissions from tbe stack. A building is considered to 
influence the dispersion of emissions from any stack thal. exists 
within a circle around the building, the radius of which is 5 times 
the height of the building. This criterion does not apply to stacks 
serving any of the emission units listed ins. NR 407.05 (4) (c) 9. 
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For the purposes of this paragraph. horizontal discharge vents that 
only discharge general building ventilation are not considered 
stacks. 

4. An owner or operator of a facility whose stacks do not meet 
the criteria in sub<ls. 2 and 3. may demonstrate through air disper­
sion modeling that the facility's emissions do not and will not 
cause or exacerbate a violation of any ambient air quality standaro 
or ambient air increment. If an air dispersion model is not avail­
able for one or more pollutants, the demonstration for that pollu-
18.nl sl,lall rely on the department's air quality analysis conducted 
under sub. (I) (b ). 

(b) Notwithstanding par. (a), the department may issue regis­
tration operation permits for coverage of other types of facilities 
that the department determines have or will have low actual or 
potential emissions, in response to a petition submitted under s: 
NR407.l07. 

(3) SouRCES INELIGIBLE FOR COVERAGE UNDER A RBGISJ'RATION 
OPERATION PERMIT. Notwithstanding the exist.ence of a registration 
operation permit, an individual facility may not be covered under 
a regismnion operation· permit if any of the following criteria 
apply: 

(a) The facility is an affected soun:e under ch. NR 409, a 
municipal solid waste combustion source under s. NR 500.00 (86) 
or an infectious waste combustion source. 

(b) One or more emissions units at the facility would be subject 
to a standard or regulation under section I l 1 of the Act ( 42 USC 
7411) or under section 112 of the Act (42 USC 7412), other than 
those contained in the registration operation permit or determined 
by the department to not preclude eligibility for the registration 
operation permit 

(c) 1be facility's emissions cause or exacerbate, or may cause 
orexace'lba1e. a violation of any ambient air quality standard or 
ambient air increment, as determined by the department through 
an air quality assessment conducted in accordance with s. NR 
407.15 (8). 

(4) PROCEDURE FOR DETERMINING COVERAGE UNDER A REGIS· 
TRA110N OPERATION PERMIT FOR AN INDIVIDUAL FAClllTY. (a) An 
owner or operator of a facility who applies for coverage under a 
registration operation permit shall submit an application using 
depanment approved forms. 

Note: CoNact lhe .regional offices or semce CCDll:nofme departme1lt orlbe Pl:t­
mits and Slationmy Source Modeling Section of lhe Bureau of Air Mmiagemem, 
608-266-7718. for information on how lO oblaill and submit lbc deparUDeDt 
approved .registtalion pmnit applicarion forms. 

(b) An owner or operator of a facility who requests or requires 
emission limits, terms or conditions that require case-by-case 
review and approval by the department, or emission limits, terms 
or conditions other than, or in addition to, those contained in the 
registration operation permit, shall apply for a different type of 
permit. 

(c) Within 15days aft.er the receipt of an application for cover­
age, the department shall provide one of the following to an appli­
cant for a registration operation permit: 

1. Written notice of the depanment's determination that the 
facility is covered under a registration operation permit. 

2. A written description of any information that is missing 
from the application for coverage under a registration operation 
permit. 

3. Written notice of the depanment's determination that the 
facility does not qualify for coverage under a registration opera­
tion permit, specifically describing the reason.,; for that determina­
tion. 

(d) The depanment shall grant coverage under the registration 
operation permit if the owner or operator of the facility applies for 
coverage and meets the eligibility requirements in the registration 
operation permit, unless the facility is ineligible for coverage 
under sub. (3). 
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(e) For the purpose of determining whether a source is eligible 
for coverage under a registration operation permit, the source's 
emissions shall be calculated using the terms and conditions listed 
in the registration operation permit. 

NMe: The pamil lmD5 and tondibOIII may inchlde C.- and COllll'OI effideq. 
ciet.. Toe NI Einissiom M....,..,., Sy,tem (A.EMS) n,quiRS lbc owocr or operaror 
of a source to calclllallll actual a....i emilWODII for repcning IO die invemory using 
lbc terms 111d ccndiliom. in a penniL 

(0 The owner or operator of a facility that has an individual 
operation permit or is covered under a general operation permit 
may submit an application for coverage wider a registration 
operation permit on or aft.er July I , 2006. The owner or operator 
shall submit a request for revision or revocation of the existing 
operation permit pursuant to sub. (6) prior to submitting the 
application fcx coverage under the registration operation permit. 
The revision or revocation request may be submitted before July 
1,2006. 

(5) C0NSTRUC110N OR MODIFICATION UNDER A RBGISTRATION 
OPERAllON PERMIT. (a) No construction permit is required prior to 
commencing construction, reconstruction, replacement, reloca­
tion or modification of a stationary somce if the facility is covered 
under a registtarlon operation permit and the constn.tetion. reron­
struction, replacement, relocation or modification will not result 
in the facility violating any term or condition of the registration 
operation permit. 

(b) If a construction permit is required, the owner or operator 
shall obtain a construction permit under ch. NR 405, 406 or 408, 
as applicable. The owner or operator may not commence 
construction prior to receiving the construction permit The owner 
or operator shall also apply for an individual operation permit, a 
revision of its individual operation permit or a general operation 
permit under this chapter. 

NMe: The COIISUUCtion permit may be an individual. general or Rglsaalion 
CllllSl!IIClioopenniL 

(6) APPl.tCATION FOR A DIFFERENT PERM.Tf. (a) An owner or 
operator of a facility that is covered under a registration operation 
permit may submit a request to the department to withdraw the 
source from coverage under the registration operation permit and 
allow the facility to be covered under a general operation pennit 
or be issued an individual operation permit The owner or operator 
shall submit a written request for the withdrawal of the registra­
tion operation permit and a complete application for an individual 
or general operation permit under s. NR 407.05 or 407.10. 

(b) An owner or operator of a facility that has an individual 
operation permit may submit a request to the department to revoke 
the individual operation permit pursuant to s. NR 407.15 and 
allow the facility be covered under a registration operation permit. 
The owner or operator sh.all submit to the department a written 
request for revocation of the operation permit and a complete 
application fcx a registration operation permit under this section. 

(c) An owner or operator of a facility that is covered under a 
general operation permit may submit a request to the department 
to withdraw coverage under the general operation permit and 
allow the facility to be covered under a registration operation per­
mit The owner or operator shall submit to the department a writ­
ten request for withdrawal of the operation permit and a complete 
application for a registration operation permit under this section. 

(d) The owner or operator shall submit a request for revocation 
or withdrawal of an operation permit under this subsection on 
depanment approved fonns. 

Note Coclllel. lhe regional of&:Q or service ccn11:n of d1C! dl:partmeut or lhc Pi:r• 
mil5 and Slalionliry Source Modeling Section of !he Bureal1 of Air M.anagemem. 
60&-266-7718. for information oa how to obtain and submit d1C! dq,anment 
approved forms. 

(e) The owner or operator of a facility submitting an applica­
tion for a different permit under this subsection shall comply with 
the existing permit until the department has issued or granted cov­
eragoe under the different permit. 

(7} ADDITIONAL PROVISIONS RE.LATED TO REGlSTR.ATION OPERA· 
TION PERMITS. (a) An owner or operator of a facility operating in 
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compliance with a registration operation permit shall be deemed 
to be in compliance with the applicable requirements in chs. NR 
400 to 499 if the owner or operator conducts a reasonable search 
and evaluation to identify applicable requirements and to deter­
mine whether the facility is meeting the applicable requirements, 
is operating in compliance with these applicable requirements and 
complies with par. (b ). A reasonable search and evah.lation 
includes a search and evaluation of chs. NR 400 to 499, and shall 
include a reasonable effort to review other readily accessible 
information relevant to the facility's operations, such as data 
bases, work.shops and materials available through trade associa­
tions, vendors, the department, the department of commerce small 
business clean air assistance program, the U.S. environmental 
protection agency and other recognized sources of information on 
air regulations. Toe owner or operator shaJJ document. in writing, 
the results of the search and evaluation and shall keep the docu­
ments at the facility for inspection upon request for as long as the 
facility is covered under the registration operation pemut. 

(b) Toe owner or operator will not be deemed to be out of com­
pliance with the applicable requirements in chs. NR 400 to 499 if 
an applicable requirement that was .previously not identified 
through the search and evaluation described in par. (a) is later 
identified, if the owner or operator does all of the following: 

1. Submits written notification to the department within 21 
days of identifying the applicable requirement. 

2. C.ertifies that the facility is in compliance with the applica­
ble requirement no later than 90 days after notifying the depart­
ment. If requested, the department may extend the deadline for 
achieving compliance. 

3. Submits documentation to demonstrate that the search and 
evaluation that was conducted prior to identifying the applicable 
requirement was reasonable. 

(c) Notwithstanding par. (b). the department retains the author­
ity to order the owner or operator to achieve compliance with the 
applicable requirements within a specific time period shorter than 
the 90 calendar days whenever compliance in the shorter period 
of time is feasible and necessary to protect public health and the 
environment. 

Netr. Cootacl the Compliance and Enfottemetlt Scclion of the Bureau of Air 
Managemem. 608-266-Tilll, for informalioo. on submillillg die oolification. 

Hllllllry: CR ~107: er. Register Aups& 2185 No. 5!16, ell'. 9-J-es. 

NR 407.107 Petitions for isaumce of general opera­
tton permits and registration operation permits. (1) A 
person may petition the department to make a determination that 
a categc,y of stationary source meets the criteria for a general 
operation permit under s. 285.60 (3), Stats., ands. NR 407.10 (I). 
A person may petition the department to make a determination 
that a stationary source meets the criteria for a registration opera­
tion permit under s. 285.60 (2g), Sta.ts .• ands. NR 407.105 (I) and 
(2) (b ). Toe department may consider the number of sources that 
would be eligible for the pennit, the complexity of air regulations 
applicable to the sources. the likelihood that soun::es would need 
source-specific emission limitations and other factors in deter­
mining its priority for developing a general or registration opera­
tion penniL Within 30 days after receipt of the petition. the depart­
ment shall provide a written response to the petitioner granting or 
denying the petition. If the department grants the petition, the 
department shall issue the general operation permit or the registra­
tion operation permit as soon as practicable, but no later than 365 
days after receipt of the petition. 

(2) The person shall submit the petition using department 
approved petition forms. 

Nm£ Contact lhe regional offioes or service ceiun or the departm,nl or the Per· 
milS and Staliona,y Source Modeling Section of the Bun:au of Air Management, 
608-266-7"718. for information on bow to obwn 1111d submit the depilJIIllelll 
approved tonn... 

Hiotary: CR ~187: er. Register August :ZOOS No. 596, df. 9-1-85. 
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NR 407.14 Permit ravlslon by the department. 

(4) TIMETABLE FOR ISSUANCE Revisions under this section 
shall be i~ued within 180 days of giving notice under sub. (3 ). 

0 
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(c) If the revision is being made to a general or registration 
operation pennit, the department shall determine whether each 
individual source that is covered under the general or registration 
operation pennit qualifies for coverage under the revised permit 
prior to issuing the revised permit. 

Nole: 'Ibis section cown indivl~al operalion pcrmils. general openlioo permits 
and regislJ'Blion operation permits. 

NR 407.15 Permit suspension, revocation and with­
drawal from coverage. After providing 21 days written notice 
to the pennittee and to the persons listed ins. 285.62 (3) (b) 2. to 
7., Stats .• the depanment may suspend, revoke or withdraw a 
source from coverage under an operation permit, part of that per­
mit or the conditions of that permit if there is or was any of the fol­
lowing: 

(3) DEPARTMENT DEIBRMINATION. A determination by the 
department that the permit must be revoked or coverage with­
drawn to assure compliance with the applicable requirements. 

(8) CAUSE OR EXACERBATE. (a) A determination by the depart­
ment that the emissions unit or units covered under a general or 
registration operation pennit cause or exacerbate, or may cause or 
exacerbate, a violation of any ambient air quality standard or 
ambient air increment. 'The determination shall be made through 
an air quality assessment using the following procedures, as 
appropriate, which may be conducted after the determination that 
the source was covered llllder the general or registration operation 
permit. 

1. For general operation permits, the department shall use ai­
teria, methodologies or modeling consistent with criteria. meth­
odologies or modeling used for any air quality analysis conducted 
undcrs. NR407.10(l) (c). 

2. For registration operation permits, the department shall use 
an air dispersion model using maximum actual emissions on an 
annual or hourly basis or criteria. methodologies or modeling con­
sistent with criteria, methodologies or modeling used for any air 
quality analysis conducted under s. NR 407.105 (I) (b). 

(b) Notwithstanding a determination made under par. (a), the 
owner or operator will be deemed to be in compliance with the 
requirement to obtain an operation permit until the department 
takes final action on a subsequent application for an operation per­
mit, if the application is submitted to the department by the owner 
or operator within 30 days after the department notifies the owner 
or operator of its determination under this subsection and the 
owner or operator is in compliance with the otherwise applicable 
general or registration operation permit from the time the deter­
mination is made under par. (a) until the department takes final 
action under this subsection. 

Bllltmy: Cr. Register, December, 1993, No. 456, elf. l-l-94;am. (i!llro.), Regis­
ter. Decemller, 1996. No. 492, cff. 1-1-97; CR 04-117: am. (laero.) and (3). er. {8} 
Rqistu A.ugmt 2805 No. 596, efr. 9-1-0S. 

Rcgisrer August 200S No. 596 
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Chapter NR 406

CONSTRUCTION PERMITS

NR 406.01 Applicability; purpose.
NR 406.02 Definitions.
NR 406.03 Permit requirements and exemptions for construction permits.
NR 406.04 Direct sources exempt from construction permit requirements.
NR 406.07 Scope of permit exemption.
NR 406.075 Federally enforceable requirements.
NR 406.08 Action on permit applications.
NR 406.09 Air quality analysis.
NR 406.10 Violations.

NR 406.11 Construction permit revision, suspension and revocation.
NR 406.12 Permit duration periods.
NR 406.13 Duty to comply.
NR 406.15 Relocation of portable sources.
NR 406.16 General construction permits.
NR 406.17 Registration construction permits.
NR 406.18 Petition for issuance of general construction permits and registration

construction permits.

Note:  Corrections made under s. 13.93 (2m) (b) 7., Stats., Register, December,
1996, No. 492.

NR 406.01 Applicability; purpose.   (1) APPLICABILITY.
This chapter applies to all air contaminant sources, except indirect
sources, which may be required under s. 285.60, Stats., to obtain
construction permits. In accordance with s. 285.60 (6), Stats., this
chapter exempts sources of certain sizes and types from the
requirement to obtain a permit. For nonattainment area major
sources the construction permit requirements of ch. NR 408 apply
in addition to the requirements of this chapter.

Note:  Construction permit application requirements for indirect sources are con-
tained in ch. NR 411.

(2) PURPOSE.  This chapter is adopted under ss. 285.11, 285.60
(6), 285.63, 285.65 and 285.66, Stats., to exempt types of station-
ary sources from the requirement to obtain a construction permit
and to establish permit and permit review requirements and permit
duration for construction permits.

History:  Cr. Register, September, 1986, No. 369, eff. 10−1−86; am. Register,
April, 1988, No. 388, eff. 5−1−88; emerg. am. (1), eff. 11−15−92; am., Register, May,
1993, No. 449, eff. 6−1−93; am. (1), Register, June, 1995, No. 474, eff. 7−1−95.

NR 406.02 Definitions.   The definitions contained in ch.
NR 400 apply to the terms used in this chapter. In addition, the fol-
lowing definitions apply to the terms used in this chapter:

(1) “Clean fuel” means distillate oil, as defined in s. NR
440.205 (2) (h), with a sulfur content less than 0.05% by weight,
natural gas or propane.

(1m) “Facility” means all stationary sources emitting air con-
taminants which belong to the same industrial grouping, are
located on one or more contiguous or adjacent properties, and are
under the control of the same person, or persons under common
control. Emissions resulting from loading, unloading or stockpil-
ing materials to or from vessels or vehicles while at a facility shall
be considered as part of the facility’s emissions. Air contaminant
sources, other than transportation related activities, shall be con-
sidered as part of the same industrial grouping if they are classified
under the same 2−digit major group as described in the Standard
Industrial Classification Manual, 1987, incorporated by reference
in s. NR 484.05 (1).

(2) “Individual construction permit” means a construction
permit which is not a general construction permit issued under s.
NR 406.16 or a registration construction permit issued under s.
NR 406.17.

(3) “Initial crusher” means, at a nonmetallic mineral process-
ing plant, any crusher into which nonmetallic minerals can be fed
without prior crushing in that plant.

(4) “Initial grinding mill” means, at a nonmetallic mineral
processing plant, any grinding mill into which nonmetallic miner-
als can be fed without prior crushing in that plant.

(5) “Municipal garbage and refuse” means garbage and
refuse, as those terms are defined in ch. NR 500, which are primar-
ily generated by residential activities but which may include
minor amounts of commercial and industrial garbage and refuse

that are in the total waste stream and are not hazardous. Municipal
garbage and refuse does not include sludge which is generated
from a municipal, commercial or industrial wastewater treatment
plant, water supply treatment plant or air pollution control facility.

(6) “Permit revision” means any change to a construction per-
mit to reflect a change at a source that is not a modification of the
source.

History:  Cr. (intro.), renum from NR 154.01, Register, September, 1986, No. 369,
eff. 10−1−86; r. (1), r. and recr. (2), renum. (3) to (7) and (9) to be NR 400.02 (17m),
(43m), NR 406.02 (1), NR 400.02 (46s), NR 406.02 (6) and (10), cr. (3) to (5), (7),
(9) and (11), (12) renum. from NR 400.02 (98) and am., Register, April, 1988, No.
388, eff. 5−1−88; correction in (6) made under s. 13.93 (2m) (6) 7., Stats., Register,
April, 1988, No. 388; (1) renum. from NR 400.02 (16), renum. (1) to be (1m), am.
(3), Register, August, 1991, No. 428, eff. 9−1−91; emerg. cr. (2m) and (13), eff.
11−15−92; am. (intro.), Register, May, 1993, No. 449, eff. 6−1−93; cr. (10m), Regis-
ter, December, 1993, No. 456, eff. 1−1−94; r. (1) to (5), (7) to (10), (11) and (12), Reg-
ister, June, 1995, No. 474, eff. 7−1−95; renum. (6) and (10m) to be (1) and (2), Regis-
ter, December, 1996, No. 492, eff. 1−1−97; renum. (1) and (2) to be (3) and (4), cr.
(1) and (2), Register, December, 1997, No. 504, eff. 1−1−98; CR 04−107: renum. (1)
to (4) to be (3) to (6), cr. (1) and (2) Register August 2005 No. 596, eff. 9−1−05; CR
06−047: renum. (1) to be (1m), cr. (1) Register May 2007 No. 617, eff. 6−1−07.

NR 406.03 Permit requirements and exemptions for
construction permits.   (1) PERMIT REQUIREMENT.  Except as
provided in sub. (2), no person may commence construction,
reconstruction, replacement, relocation or modification of a sta-
tionary source unless the person has a construction permit for the
source or unless the source is exempt from the requirement to
obtain a permit under s. 285.60 (5), Stats., or under this chapter.
Applications for the construction permit shall be submitted on
forms which are available from the department at its Madison
headquarters and regional offices.

(2) WAIVER OF CONSTRUCTION PERMIT REQUIREMENTS.  (a)  A
person who is required to obtain a construction permit under s.
285.60, Stats., may request a waiver from the department in order
to commence construction, reconstruction, replacement, reloca-
tion or modification of an air pollution source prior to the depart-
ment issuing a construction permit to the source under this chap-
ter.  A waiver request shall be made in writing and shall include
an explanation of the circumstances that justify the request and
when those circumstances arose or may be anticipated to arise.
The waiver request shall be signed by a responsible official for the
facility.

(b)  The department may grant a waiver provided that all of the
following conditions are satisfied:

1.  The person has submitted a complete construction permit
application for the source to the department.

2.  The person has submitted a complete waiver request to the
department which demonstrates that undue hardship will be
caused if a waiver is not granted.  Undue hardship may result from
any of the following:

a.  Adverse weather conditions.
b.  Catastrophic damage of existing equipment.
c.  A substantial economic or financial hardship that may pre-

clude the project in its entirety.
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d.  Other unique conditions.
3.  The person has paid the waiver review fee required under

s. NR 410.03 (1) (bm).
(c)  The department shall act on the waiver request within 15

days of receipt of a complete request and respond to the applicant
either approving or denying that request.

(d)  The source may commence construction, reconstruction,
replacement, relocation or modification when a waiver is granted.

Note:  A waiver does not relieve the applicant from the obligation to comply with
any other applicable regulations or requirements.  If the applicant proceeds with con-
struction after a waiver is granted, they do so at the applicant’s own risk.  Granting
the waiver does not obligate the department to approve the air permit application for
the source.

(e)  The source referenced in par. (b) 1. may not be initially
operated until a construction permit is issued.

(f)  The department may not grant a waiver for a source that
requires a permit under ch. NR 405 or 408 or requires a permit to
establish enforceable limitations on potential to emit to avoid per-
mit requirements of ch. NR 405 or 408.

(g)  The department may not grant a waiver to a source located
or to be located within 10 kilometers of a Class I area under this
subsection.

(h)  The department may rescind a waiver granted under this
subsection if the owner or operator does not diligently respond to
department inquiries on the construction permit application or if
the department preliminarily determines that the source will not
meet the criteria for permit approval under s. 285.63 (1), Stats.

Note:  The address of the Madison headquarters is: Wisconsin Department of Nat-
ural Resources, Bureau of Air Management, PO Box 7921, Madison WI 53707,
Attention: Permit Application Forms

History:  Renum. from NR 154.04 (1), Register, September, 1986, No. 369, eff.
10−1−86; emerg. am. eff. 11−15−92; am. Register, May, 1993, No. 449, eff. 6−1−93;
CR 06−079: renum. to be (1) and am., cr. (2) Register May 2007 No. 617, eff.
6−1−07.

NR 406.04 Direct sources exempt from construc-
tion permit requirements.   This section does not provide an
exemption from construction permit requirements for a source
that is required to obtain a permit under ch. NR 405 or 408 or s.
NR 446.05.  For any direct source not required to obtain a permit
under ch. NR 405 or 408 or s. NR 446.05, no construction permit
is required prior to commencing construction, reconstruction,
replacement, relocation or modification if the following condi-
tions are met:

(1) SPECIFIC CATEGORIES OF EXEMPT SOURCES.  The following
categories of direct sources are exempt from the requirement to
obtain a construction permit unless construction, reconstruction,
replacement, relocation or modification of the source is prohibited
by any permit, plan approval or special order applicable to the
source:

(a)  One or more external combustion furnaces at a source
which will not burn any hazardous waste identified under ch. NR
661, or which have been issued a license or licenses under ch. NR
670, and if no individual furnace is designed to burn the following
fuels at more than the maximum rates indicated:

1.  Coal, coke or other solid fuels, except wood, at a heat input
rate of not more than 1.0 million Btu per hour.

2.  Wood alone or wood in combination with gaseous or liquid
fossil fuels at a heat input rate of not more than 5.0 million Btu per
hour.

3.  Residual or crude oil at a heat input rate of not more than
5.0 million Btu per hour.

4.  Distillate oil at a heat input rate of not more than 10 million
Btu per hour.

5.  Gaseous fossil fuel at a heat input rate of not more than 25
million Btu per hour.

(b)  Equipment which is designed to incinerate solid wastes,
which are not pathological wastes, infectious wastes, municipal
wastes or hazardous wastes under ch. NR 661, at a rate of not more
than 500 pounds per hour.

(ce)  Grain storage facilities; including facilities with rack dry-
ers designed to dry grain at a rate of not more than 1,500 bushels
per hour at 5% moisture extraction, or rack dryers equipped with
at least 50 mesh screens, or column dryers; with an average ton-
nage of grain received of less than 5500 tons per month and which
are not subject to s. NR 440.47.  The average monthly tonnage of
grain received shall be calculated by dividing the cumulative ton-
nage of grain received since January 1 of each year by 12. The
average monthly tonnage of grain received does not include prod-
uct that the facility sells, acting as a broker, which is never actually
received or dried at the grain storage facility.

(cm)  Grain processing facilities; including facilities with rack
dryers designed to dry grain at a rate of not more than 1,500 bush-
els per hour at 5% moisture extraction, or rack dryers equipped
with at least 50 mesh screens, or column dryers; with an average
tonnage of grain received of less than 4500 tons per month and
which are not subject to s. NR 440.47. The average monthly ton-
nage of grain received shall be calculated by dividing the cumula-
tive tonnage of grain received since January 1 of each year by 12.
The average monthly tonnage of grain received does not include
product that the facility receives that is packaged when received
and remains packaged.

(d)  Portland concrete batch plants which produce or will pro-
duce less than 20,000 cubic yards of concrete per month averaged
over any 12 consecutive month period.

(e)  Storage tanks containing organic compounds with a true
vapor pressure in pounds per square inch absolute at 70°F of less
than 1.52 with a combined total tankage capacity of not more than
40,000 gallons.

(f)  VOC storage tanks with a combined total tankage capacity
of not  more than 10,000 gallons of volatile organic compounds.

(g)  Painting or coating operations, including associated clean-
ing operations, which emit or will emit not more than 1666 pounds
of volatile organic compounds per month, which are measured
prior to entering any emission control devices, unless the emis-
sions of any single hazardous air pollutant listed under section 112
(b) of the Act (42 USC 7412(b)) equal or exceed 10 tons per year
or the cumulative emissions of hazardous air pollutants listed
under section 112 (b) of the Act equal or exceed 25 tons per year.

(gm)  Automobile refinishing operations, including associated
cleaning operations, which emit or will emit not more than 1666
pounds of volatile organic compounds per month, which are mea-
sured prior to entering any emission control devices, unless the
emissions of any single hazardous air pollutant listed under sec-
tion 112(b) of the Act (42 USC 7412(b)) equal or exceed 10 tons
per year or the cumulative emissions of hazardous air pollutants
listed under section 112(b) of the Act equal or exceed 25 tons per
year.

(h)  Graphic arts operations, including associated cleaning
operations, which emit or will emit not more than 1666 pounds of
volatile organic compounds per month, which are measured prior
to entering any emission control devices, unless the emissions of
any single hazardous air pollutant listed under section 112 (b) of
the Act equal or exceed 10 tons per year or the cumulative emis-
sions of hazardous air pollutants listed under section 112 (b) of the
Act equal or exceed 25 tons per year.

(i)  Equipment used or to be used for the purpose of testing or
research provided that all of the following requirements are met:

1.  A complete application for exemption is made describing
the proposed testing or research and including an operating sched-
ule and the types and quantities of emissions anticipated.

2.  The department determines that the equipment to be used
and the anticipated emissions from the testing or research will not
present a significant hazard to public health, safety or welfare or
to the environment and approves the application for exemption.

3.  The equipment will be in operation for less than 12 months.
4.  The department approves the application for exemption

submitted under subd. 1. The department shall approve or deny
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Chapter NR 406

CONSTRUCTION PERMITS

NR 406.01 Applicability; purpose.
NR 406.02 Definitions.
NR 406.03 Permit requirements and exemptions for construction permits.
NR 406.035 Establishment or distribution of plant−wide applicability limitations.
NR 406.04 Direct sources exempt from construction permit requirements.
NR 406.07 Scope of permit exemption.
NR 406.075 Federally enforceable requirements.
NR 406.08 Action on permit applications.
NR 406.09 Air quality analysis.

NR 406.10 Violations.
NR 406.11 Construction permit revision, suspension and revocation.
NR 406.12 Permit duration periods.
NR 406.13 Duty to comply.
NR 406.15 Relocation of portable sources.
NR 406.16 General construction permits.
NR 406.17 Registration construction permits.
NR 406.18 Petition for issuance of general construction permits and registration

construction permits.

Note:  Corrections made under s. 13.93 (2m) (b) 7., Stats., Register, December,
1996, No. 492.

NR 406.01 Applicability; purpose.   (1) APPLICABILITY.
This chapter applies to all air contaminant sources, except indirect
sources, which may be required under s. 285.60, Stats., to obtain
construction permits. In accordance with s. 285.60 (6), Stats., this
chapter exempts sources of certain sizes and types from the
requirement to obtain a permit. For nonattainment area major
sources the construction permit requirements of ch. NR 408 apply
in addition to the requirements of this chapter.

Note:  Construction permit application requirements for indirect sources are con-
tained in ch. NR 411.

(2) PURPOSE.  This chapter is adopted under ss. 285.11, 285.60
(6), 285.63, 285.65 and 285.66, Stats., to exempt types of station-
ary sources from the requirement to obtain a construction permit
and to establish permit and permit review requirements and permit
duration for construction permits.

History:  Cr. Register, September, 1986, No. 369, eff. 10−1−86; am. Register,
April, 1988, No. 388, eff. 5−1−88; emerg. am. (1), eff. 11−15−92; am., Register, May,
1993, No. 449, eff. 6−1−93; am. (1), Register, June, 1995, No. 474, eff. 7−1−95.

NR 406.02 Definitions.   The definitions contained in ch.
NR 400 apply to the terms used in this chapter. In addition, the fol-
lowing definitions apply to the terms used in this chapter:

(1) “Clean fuel” means distillate oil, as defined in s. NR
440.205 (2) (h), with a sulfur content less than 0.05% by weight,
natural gas or propane.

(1m) “Facility” means all stationary sources emitting air con-
taminants which belong to the same industrial grouping, are
located on one or more contiguous or adjacent properties, and are
under the control of the same person, or persons under common
control. Emissions resulting from loading, unloading or stockpil-
ing materials to or from vessels or vehicles while at a facility shall
be considered as part of the facility’s emissions. Air contaminant
sources, other than transportation related activities, shall be con-
sidered as part of the same industrial grouping if they are classified
under the same 2−digit major group as described in the Standard
Industrial Classification Manual, 1987, incorporated by reference
in s. NR 484.05 (1).

(2) “Individual construction permit” means a construction
permit which is not a general construction permit issued under s.
NR 406.16 or a registration construction permit issued under s.
NR 406.17.

(3) “Initial crusher” means, at a nonmetallic mineral process-
ing plant, any crusher into which nonmetallic minerals can be fed
without prior crushing in that plant.

(4) “Initial grinding mill” means, at a nonmetallic mineral
processing plant, any grinding mill into which nonmetallic miner-
als can be fed without prior crushing in that plant.

(5) “Municipal garbage and refuse” means garbage and
refuse, as those terms are defined in ch. NR 500, which are primar-
ily generated by residential activities but which may include
minor amounts of commercial and industrial garbage and refuse

that are in the total waste stream and are not hazardous. Municipal
garbage and refuse does not include sludge which is generated
from a municipal, commercial or industrial wastewater treatment
plant, water supply treatment plant or air pollution control facility.

(6) “Permit revision” means any change to a construction per-
mit to reflect a change at a source that is not a modification of the
source.

History:  Cr. (intro.), renum from NR 154.01, Register, September, 1986, No. 369,
eff. 10−1−86; r. (1), r. and recr. (2), renum. (3) to (7) and (9) to be NR 400.02 (17m),
(43m), NR 406.02 (1), NR 400.02 (46s), NR 406.02 (6) and (10), cr. (3) to (5), (7),
(9) and (11), (12) renum. from NR 400.02 (98) and am., Register, April, 1988, No.
388, eff. 5−1−88; correction in (6) made under s. 13.93 (2m) (6) 7., Stats., Register,
April, 1988, No. 388; (1) renum. from NR 400.02 (16), renum. (1) to be (1m), am.
(3), Register, August, 1991, No. 428, eff. 9−1−91; emerg. cr. (2m) and (13), eff.
11−15−92; am. (intro.), Register, May, 1993, No. 449, eff. 6−1−93; cr. (10m), Regis-
ter, December, 1993, No. 456, eff. 1−1−94; r. (1) to (5), (7) to (10), (11) and (12), Reg-
ister, June, 1995, No. 474, eff. 7−1−95; renum. (6) and (10m) to be (1) and (2), Regis-
ter, December, 1996, No. 492, eff. 1−1−97; renum. (1) and (2) to be (3) and (4), cr.
(1) and (2), Register, December, 1997, No. 504, eff. 1−1−98; CR 04−107: renum. (1)
to (4) to be (3) to (6), cr. (1) and (2) Register August 2005 No. 596, eff. 9−1−05; CR
06−047: renum. (1) to be (1m), cr. (1) Register May 2007 No. 617, eff. 6−1−07.

NR 406.03 Permit requirements and exemptions for
construction permits.   (1) PERMIT REQUIREMENT.  Except as
provided in sub. (2), no person may commence construction,
reconstruction, replacement, relocation or modification of a sta-
tionary source unless the person has a construction permit for the
source or unless the source is exempt from the requirement to
obtain a permit under s. 285.60 (5), Stats., or under this chapter.
Applications for the construction permit shall be submitted on
forms which are available from the department at its Madison
headquarters and regional offices.

(2) WAIVER OF CONSTRUCTION PERMIT REQUIREMENTS.  (a)  A
person who is required to obtain a construction permit under s.
285.60, Stats., may request a waiver from the department in order
to commence construction, reconstruction, replacement, reloca-
tion or modification of an air pollution source prior to the depart-
ment issuing a construction permit to the source under this chap-
ter.  A waiver request shall be made in writing and shall include
an explanation of the circumstances that justify the request and
when those circumstances arose or may be anticipated to arise.
The waiver request shall be signed by a responsible official for the
facility.

(b)  The department may grant a waiver provided that all of the
following conditions are satisfied:

1.  The person has submitted a complete construction permit
application for the source to the department.

2.  The person has submitted a complete waiver request to the
department which demonstrates that undue hardship will be
caused if a waiver is not granted.  Undue hardship may result from
any of the following:

a.  Adverse weather conditions.
b.  Catastrophic damage of existing equipment.
c.  A substantial economic or financial hardship that may pre-

clude the project in its entirety.
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d.  Other unique conditions.
3.  The person has paid the waiver review fee required under

s. NR 410.03 (1) (bm).
(c)  The department shall act on the waiver request within 15

days of receipt of a complete request and respond to the applicant
either approving or denying that request.

(d)  The source may commence construction, reconstruction,
replacement, relocation or modification when a waiver is granted.

Note:  A waiver does not relieve the applicant from the obligation to comply with
any other applicable regulations or requirements.  If the applicant proceeds with con-
struction after a waiver is granted, they do so at the applicant’s own risk.  Granting
the waiver does not obligate the department to approve the air permit application for
the source.

(e)  The source referenced in par. (b) 1. may not be initially
operated until a construction permit is issued.

(f)  The department may not grant a waiver for a source that
requires a permit under ch. NR 405 or 408 or requires a permit to
establish enforceable limitations on potential to emit to avoid per-
mit requirements of ch. NR 405 or 408.

(g)  The department may not grant a waiver to a source located
or to be located within 10 kilometers of a Class I area under this
subsection.

(h)  The department may rescind a waiver granted under this
subsection if the owner or operator does not diligently respond to
department inquiries on the construction permit application or if
the department preliminarily determines that the source will not
meet the criteria for permit approval under s. 285.63 (1), Stats.

Note:  The address of the Madison headquarters is: Wisconsin Department of Nat-
ural Resources, Bureau of Air Management, PO Box 7921, Madison WI 53707,
Attention: Permit Application Forms

History:  Renum. from NR 154.04 (1), Register, September, 1986, No. 369, eff.
10−1−86; emerg. am. eff. 11−15−92; am. Register, May, 1993, No. 449, eff. 6−1−93;
CR 06−079: renum. to be (1) and am., cr. (2) Register May 2007 No. 617, eff. 6−1−07.

NR 406.035 Establishment or distribution of plant−
wide applicability limitations.   Notwithstanding the provi-
sions of s. NR 406.04 (1) and (2), a construction permit is required
for each of the following:

(1) Establishing a plant−wide applicability limitation under s.
NR 405.18 or 408.11.

(2) Distribution of allowable emissions following expiration
of a plant−wide applicability limit under s. NR 405.18 (9) or
408.11 (9).

Note:  Reopening of a plant−wide applicability limitation to accommodate an
increase of the plant−wide applicability limitation is accomplished using the proce-
dures in s. NR 405.18 (8) (b) 1. c. and (11) (a) 3. or 408.11 (8) (b) 1. c. and (11) (a)
3. Reopening of a plant−wide applicability limitation to accommodate a decrease of
the plant−wide applicability limitation is accomplished using the procedures in s. NR
406.11 (1m).

History:  CR 06−019: cr. Register June 2007 No. 618, eff. 7−1−07.

NR 406.04 Direct sources exempt from construc-
tion permit requirements.   This section does not provide an
exemption from construction permit requirements for a source
that is required to obtain a permit under ch. NR 405 or 408 or s.
NR 446.05.  For any direct source not required to obtain a permit
under ch. NR 405 or 408 or s. NR 446.05, no construction permit
is required prior to commencing construction, reconstruction,
replacement, relocation or modification if the following condi-
tions are met:

(1) SPECIFIC CATEGORIES OF EXEMPT SOURCES.  The following
categories of direct sources are exempt from the requirement to
obtain a construction permit unless construction, reconstruction,
replacement, relocation or modification of the source is prohibited
by any permit, plan approval or special order applicable to the
source:

(a)  One or more external combustion furnaces at a source
which will not burn any hazardous waste identified under ch. NR
661, or which have been issued a license or licenses under ch. NR
670, and if no individual furnace is designed to burn the following
fuels at more than the maximum rates indicated:

1.  Coal, coke or other solid fuels, except wood, at a heat input
rate of not more than 1.0 million Btu per hour.

2.  Wood alone or wood in combination with gaseous or liquid
fossil fuels at a heat input rate of not more than 5.0 million Btu per
hour.

3.  Residual or crude oil at a heat input rate of not more than
5.0 million Btu per hour.

4.  Distillate oil at a heat input rate of not more than 10 million
Btu per hour.

5.  Gaseous fossil fuel at a heat input rate of not more than 25
million Btu per hour.

(b)  Equipment which is designed to incinerate solid wastes,
which are not pathological wastes, infectious wastes, municipal
wastes or hazardous wastes under ch. NR 661, at a rate of not more
than 500 pounds per hour.

(ce)  Grain storage facilities; including facilities with rack dry-
ers designed to dry grain at a rate of not more than 1,500 bushels
per hour at 5% moisture extraction, or rack dryers equipped with
at least 50 mesh screens, or column dryers; with an average ton-
nage of grain received of less than 5500 tons per month and which
are not subject to s. NR 440.47.  The average monthly tonnage of
grain received shall be calculated by dividing the cumulative ton-
nage of grain received since January 1 of each year by 12. The
average monthly tonnage of grain received does not include prod-
uct that the facility sells, acting as a broker, which is never actually
received or dried at the grain storage facility.

(cm)  Grain processing facilities; including facilities with rack
dryers designed to dry grain at a rate of not more than 1,500 bush-
els per hour at 5% moisture extraction, or rack dryers equipped
with at least 50 mesh screens, or column dryers; with an average
tonnage of grain received of less than 4500 tons per month and
which are not subject to s. NR 440.47. The average monthly ton-
nage of grain received shall be calculated by dividing the cumula-
tive tonnage of grain received since January 1 of each year by 12.
The average monthly tonnage of grain received does not include
product that the facility receives that is packaged when received
and remains packaged.

(d)  Portland concrete batch plants which produce or will pro-
duce less than 20,000 cubic yards of concrete per month averaged
over any 12 consecutive month period.

(e)  Storage tanks containing organic compounds with a true
vapor pressure in pounds per square inch absolute at 70°F of less
than 1.52 with a combined total tankage capacity of not more than
40,000 gallons.

(f)  VOC storage tanks with a combined total tankage capacity
of not more than 10,000 gallons of volatile organic compounds.

(g)  Painting or coating operations, including associated clean-
ing operations, which emit or will emit not more than 1666 pounds
of volatile organic compounds per month, which are measured
prior to entering any emission control devices, unless the emis-
sions of any single hazardous air pollutant listed under section 112
(b) of the Act (42 USC 7412(b)) equal or exceed 10 tons per year
or the cumulative emissions of hazardous air pollutants listed
under section 112 (b) of the Act equal or exceed 25 tons per year.

(gm)  Automobile refinishing operations, including associated
cleaning operations, which emit or will emit not more than 1666
pounds of volatile organic compounds per month, which are mea-
sured prior to entering any emission control devices, unless the
emissions of any single hazardous air pollutant listed under sec-
tion 112(b) of the Act (42 USC 7412(b)) equal or exceed 10 tons
per year or the cumulative emissions of hazardous air pollutants
listed under section 112(b) of the Act equal or exceed 25 tons per
year.

(h)  Graphic arts operations, including associated cleaning
operations, which emit or will emit not more than 1666 pounds of
volatile organic compounds per month, which are measured prior
to entering any emission control devices, unless the emissions of
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timely and complete application for a facility−wide operation per-
mit.

(b)  Actual emissions from all of the constructed, modified,
replaced, relocated and reconstructed emissions units do not
exceed any of the following levels:

1.  1,666 pounds in any month averaged over any consecutive
12−month period for each of the following air contaminants: par-
ticulate matter, nitrogen oxide, sulfur dioxide, PM10, carbon mon-
oxide and volatile organic compounds.

2.  10 pounds in any month averaged over any consecutive
12−month period for lead.

(c)  None of the emissions units constructed, modified,
replaced, relocated or reconstructed requires a new BACT or
LAER determination under ch. NR 445 as a result of the new proj-
ect.

(d)  None of the emissions units constructed, modified,
replaced, relocated or reconstructed are subject to new permitting
requirements under ch. NR 405 or 408 as a result of the new proj-
ect.

(e)  The owner or operator of the stationary source submits to
the department a complete application for an operation permit
revision, or an updated application for an operation permit, which
includes each new, modified, replaced, relocated or reconstructed
emissions unit, prior to commencing construction, modification,
replacement, relocation or reconstruction and does all of the fol-
lowing:

1.  In the operation permit revision application, or updated
operation permit application, proposes monitoring of any control
equipment used to limit actual emissions from any emissions unit
being constructed, modified, replaced, relocated or reconstructed
in accordance with the monitoring requirements in s. NR 439.055.

2.  Commences monitoring of any control equipment as pro-
posed in subd. 1., and maintains any records necessary to dem-
onstrate compliance with any applicable emission limitation,
upon startup of any newly constructed, modified, replaced, relo-
cated or reconstructed emissions unit.

(f)  The owner or operator of the source submits to the depart-
ment a claim of exemption from construction permitting require-
ments. The exemption claim shall identify the emissions units
which are being constructed, modified, replaced, relocated or
reconstructed. The department shall respond to the claim of
exemption submittal within 20 business days after receipt of the
claim.

(g)  Any newly constructed emissions unit is not subject to an
emission limitation under section 111 or 112 of the Act (42 USC
7411 or 7412). Any modified, replaced, relocated or reconstructed
emissions unit does not trigger any new emission limitation or
other requirement for the emissions unit under section 111 or 112
of the Act (42 USC 7411 or 7412).

Note:  The application for an operation permit or operation permit revision
required under this section will be evaluated by the department pursuant to the permit
approval criteria in ss. 285.63 and 285.64, Stats.   Application forms may be obtained
from the regional and area offices of the department or from the Wisconsin Depart-
ment of Natural Resources, Bureau of Air Management, PO Box 7921, Madison WI
53707−7921, Attention: operation permits.

(2) GENERAL CATEGORY OF EXEMPT SOURCES.  In addition to the
specific categories of exempt sources identified in sub. (1), no
construction permit is required prior to commencing construction,
reconstruction, replacement, relocation or modification of a direct
source if all of the following conditions are met:

(a)  The construction, reconstruction, replacement, relocation
or modification of the source is not prohibited by any permit, plan
approval or special order applicable to the source.

(b)  The maximum theoretical emissions from the source for
sulfur dioxide or carbon monoxide do not exceed 9.0 pounds per
hour for each air contaminant.

(c)  The maximum theoretical emissions from the source for
particulate matter, nitrogen oxides or volatile organic compounds
do not exceed 5.7 pounds per hour for each air contaminant.

(cm)  The maximum theoretical emissions from the source for
PM10 do not exceed 3.4 pounds per hour.

(d)  The maximum theoretical emissions from the source for
lead do not exceed 0.13 pounds per hour.

(f)  1.  The maximum theoretical emissions from the source for
any hazardous air contaminant listed in Table A, B or C of s. NR
445.07 are not greater than the emission rate for the air contami-
nant listed in column (c), (d), (e) or (f) of Table A, B or C of s. NR
445.07 for the respective stack height or the owner or operator of
the source meets the compliance demonstration and notification
requirements of s. NR 445.08 (7) (b).

Note:  Owners and operators of facilities emitting less than 3 tons of volatile
organic compounds and 5 tons of particulate matter on an annual basis, or who engage
in limited or no manufacturing activities, should refer to s. NR 445.11 prior to deter-
mining applicable requirements under this paragraph.

2.  The source is not subject to a best available control technol-
ogy or lowest achievable emission rate requirement in s. NR
445.07 (1) (c), (2), (3) or (4).

3.  The source does not combust fuel oil in a compression igni-
tion internal combustion engine subject to a best available control
technology requirement in s. NR 445.09 (3) (a).

4.  The source does not combust municipal solid waste, as
defined in s. NR 500.03 (86), or infectious wastes.

(h)  The source is not subject to any standard or regulation
under section 111 or 112 of the Act (42 USC 7411 or 7412). If a
source is subject to regulations or requirements under section 112
only because of section 112(r) of the Act (42 USC 7412(r)), the
source is not for that reason required to obtain a construction per-
mit under this paragraph.

Note:  Sections 285.60 (1) (b) 1. and 285.62 (8), Stats., and s. NR 407.04 (1) (b)
3. require that a complete operation permit application or revision to an application
be submitted to the department prior to commencing construction or modification of
the equipment exempted under this section.  A source which already has an operation
permit must apply for a revision of that permit under s. NR 407.11, 407.12 or 407.13.

(2m) EXEMPTIONS FOR SOURCES WITH GENERAL OPERATION

AND REGISTRATION OPERATION PERMITS.  Notwithstanding the pro-
visions in s. NR 406.04 (1) and (2), no construction permit is
required prior to commencing construction, reconstruction,
replacement, relocation or modification of a stationary source if
all the following criteria are met:

(a)  The source is covered under a general operation permit
issued under s. NR 407.10 or a registration operation permit
issued under s. NR 407.105.

(b)  The construction, reconstruction, replacement, relocation
or modification will not result in the source violating any term or
condition of the general operation permit or the registration opera-
tion permit.

Note:  Some general operation permits issued prior to September 1, 2005 may have
required a construction permit even if the change at the source would not violate any
term or condition of the permit.  Those sources are now exempt from the requirement
to obtain a construction permit if the change at the source will not violate any term
or condition of the general operation permit.

(c)  The construction, reconstruction, replacement, relocation
or modification does not require a permit under ch. NR 405 or 408.

Note:  This exemption applies to new or modified facilities if they are covered
under a general or registration operation permit.

(3) DETERMINATION OF HAZARDOUS EMISSIONS.  (a)  For the
purpose of determining emissions under sub. (2) (f), the owner or
operator of a source may rely on information on an approved
material safety data sheet if the approved material safety data
sheet lists a hazardous air contaminant listed in Table A, B or C
of s. NR 445.07 and for any hazardous air contaminant with a stan-
dard expressed as an ambient air concentration in column (g) of
Table A or B of s. NR 445.07 constitutes 1% (10,000 parts per mil-
lion) or more of the material or for any hazardous air contaminant
with a standard expressed as a control requirement in column (i)
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the source will not cause or exacerbate the violation of an ambient
air quality standard or ambient air increment.

(6) EXEMPT REPLACEMENTS.  No construction permit is
required for the replacement of a source if all of the following con-
ditions are met:

(a)  The replacement is for only a portion of a basic emissions
unit.

(b)  Such replacement is not prohibited by any permit, plan
approval or special order applicable to the source.

(c)  The essential components of the basic emissions unit are
not replaced through several partial replacements within a
12−month period.

(7) CONDITIONS FOR SPECIFIC EXEMPTIONS.  In order to be eligi-
ble for a specific exemption under sub. (1) (ce), (cm), (d), (g),
(gm), (h), (j), (m), (o), (y) or (z), the owner or operator of a direct
stationary source shall keep and maintain records of materials
used, emissions or production rates, that are adequate to demon-
strate that the source qualifies for the exemption. The owner or
operator of a direct stationary source shall begin keeping these
records no later than January 1, 1996 in order to qualify for
exemption under sub. (1) (d), (g), (h), (j), (m), (o), (y) or (z), Janu-
ary 1, 1998, in order to qualify for exemption under sub. (1) (ce)
or (cm), or the date that the source commences operation, which-
ever is later, and maintain them for a minimum of 5 years. Any
direct stationary source that ever exceeds any level listed in sub.
(1) (ce), (cm), (d), (g), (gm),  (h), (j), (m), (o), (y) or (z) is not there-
after eligible for the exemption under that subsection.

History:  Cr. Register, March, 1972, No. 195, eff. 4−1−72; r. and recr. Register,
June, 1975, No. 234, eff. 7−1−75; am. (1), renum. (2) and (3) to be (3) and (4) and
am., cr. (2), Register, April, 1977, No. 256, eff. 5−1−77; r. and recr. Register, April,
1983, No. 328, eff. 5−1−83; reprinted to correct error in (2) (a) 8. , Register, July,
1983, No. 331; renum. from NR 154.04 (2) to (6), Register, September, 1986, No.
369, eff. 10−1−86; am. (1) (intro.), (e) and (f), (2) (intro.) and (g), (4) (a) (intro.), r.
(1) (m) to (o), renum. (3) (intro.), (a) to (c), (7) (a) to (c) to be (4) (intro.), (e) 1. to 3.,
NR 406.07 (1) and (2) and NR 406.04 (7) and am. (4) (intro.), (e) 3., NR 406.07 and
NR 406.04 (7), cr. (4) (e) (intro.), Register, April, 1988, No. 388, eff. 5−1−88; r. (2)
(e) and (4) (d), renum. (2) (d), (f), (g) and (4) (e) to be (2) (e), (g), (h) and (4) (d) and
am. (2) (g), cr. (2) (d), (f), (3) and (4) (a) 4., am. (4) (a) 2. and 3., Register, September,
1988, No. 393, eff. 10−1−88; cr. (2) (cm), Register, December, 1988, No. 396, eff.
1−1−89; cr. (1) (m), am. (1) (a) 1. to 3., (g), (h), and (j), (2) (b), (c), (cm), (d), (e) 1.
and 5., (f) 1. to 3. and (g), (7) (a), (b) and (c) 1. and 5., Register, August, 1991, No.
428, eff. 9−1−91; cr. (1) (n), Register, October, 1991, No. 430, eff. 11−1−91; correc-
tion in (1) (a) and (b), (4) (d) 2. made under s. 13.93 (2m) (b) 7., Stats., Register, Octo-
ber, 1991, No. 430; correction in (1) (a) and (n) made under s. 13.93 (2m) (b) 1. and
7., Stats., Register, May, 1992, No. 437; emerg. am. (1) (intro.), (a) (intro.) and 5., (b),
(c), (e), (g), (h), (j) and (l), (2), (4) (intro.) to (c), (5) and (6) (intro.), cr. (1) (lm), (4)
(e) to (g), r. and recr. (4) (d), r. (7), eff. 11−15−92; am. (1) (intro.), (a) (intro.) and 5.,
(b), (c), (e), (g), (h), (j) and (l), (2), (4) (intro.) to (c), (5) (a) (intro.), (b) and (6) (intro.),
r. (1) (d) and (7), cr. (2) (i), (4) (a) 5. and 6., (e) to (g), r. and recr. (4) (d), Register,
May, 1993, No. 449, eff. 6−1−93; corrections made under s. 13.93 (2m) (b) 12., Stats.,
Register, May, 1993, No. 449; cr. (1) (d), (o) to (w), am. (1) (e) and (f), Register,
December, 1993, No. 456, eff. 1−1−94; cr. (1) (x) to (zb), Register, June, 1994, No.
462, eff. 7−1−94; am. (1) (m) (intro.) to 3., r. (1) (m) 5., renum. (1) (m) 6. to 10. to
be 5. to 9. and am. 7. and 9., Register, September, 1994, No. 465, eff. 10−1−94; am.
(2) (f) 3., (3) (a), cr. (2) (f) 3m., Register, December, 1994, No. 468, eff. 1−1−95; am.
(1) (n) 2. c., Register, February, 1995, No. 470, eff. 3−1−95; am. (1) (a) 5., re. and recr.
(1) (r), Register, June, 1995, No. 474, eff. 7−1−95; am. (1) (m) (intro.), Register,
August, 1995, No. 476, eff. 9−1−95; am. (1) (intro.), (g), (h), (j), (2) (intro.), (c), (f)
3m., (h), (i) and (4) (a) 6., cr. (7), Register, December, 1995, No. 480, eff. 1−1−96;
am. (1) (g), (i) 1. (intro.) (m) 9., (n) (intro.), 2., (2) (i), (3) (c), (4) (a) 4., 5., 6., (5) (a)
(intro.), (6) (intro.), Register, December, 1996, No. 492, eff. 1−1−97; am. (1) (o) and
(p) and cr. (1) (om) and (pm), Register, March, 1997, No. 495, eff. 4−1−97; cr. (1)
(rm), Register, September, 1997, No. 501, eff. 10-1-97; am. (1) (c) and (7), cr. (1) (ce),
(cm), (i) 1. c., (zc) and (zg); r. (2) (g), Register, December, 1997, No. 504, eff. 1−1−98;
cr. (intro.) and (4) (h); am. (1) (intro.), (a) (intro.), 2., 5., (g), (h) and (j); renum. (1)
(i) 1. (intro.) and a. to c. to be (1) (i) (intro.) and 1. to 3.; renum. and am. (1) (i) 2. to
be (1) (i) 4. and (2) (i) to be (2) (h); r. (2) (e) and (h) and r. and recr. (4) (intro.), Register,
October, 1999, No. 526, eff. 11−1−99; cr. (1) (gm), am. (7), Register, January, 2001,
No. 541, eff. 2−1−01; Correction in (7) made under s. 13.93 (2m) (b) 7., Stats., Regis-
ter June 2004 No. 582; CR 02−097: am. (2) (f) 1., (3) (a) and (c), cr. (3) (e), r. and recr.
(2) (f) 2. and 3., r. (2) (f) 3m. and (4) (a) 4., renum. (4) (a) 5. and 6. to be 4. and 5. and
am. 4., Register June 2004 No. 582, eff. 7−1−04; CR 01−081: am (intro.) Register
September 2004 No. 585, eff. 10−1−04; CR 04−107: r. (1) (c), am. (1) (ce), (cm) and
(m) (intro.), cr. (2m) Register August 2005 No. 596, eff. 9−1−05; CR 06−047: cr. (1)
(zh), (1q), (4) (h) and (i), renum. (4) (h) to be (4) (j), Register May 2007 No. 617, eff.
6−1−07; corrections in (1) (a) and (b) made under s. 13.93 (2m) (b) 7., Stats., Register
May 2007 No. 617; CR 06−019: cr. (1f) and (1k) Register June 2007 No. 618, eff.
7−1−07; CR 07−040: am. (2m) (b), cr. (2m) (b) (note) Register April 2008 No. 628,
eff. 5−1−08.

NR 406.07 Scope of permit exemption.   (1) Exemp-
tion or the granting of an exemption under this chapter from the

requirement to obtain a permit does not relieve any person from
compliance with the emission limitations of chs. NR 400 to 499,
the air quality requirements of ch. NR 404, the reporting require-
ments of ch. NR 438, or with any other provision of law.

(2) If a source undergoes a modification which is exempt from
the requirement to obtain a construction permit under s. NR
406.04 (4), it will not be treated as a modified source for purposes
of the emission limitations under chs. NR 400 to 499.

(3) A source that undergoes a modification which is exempt
from the requirement to obtain a construction permit under s. NR
406.04 (1f) or (1k) shall be treated as a new or modified source for
the purposes of the emission limitations under chs. NR 400 to 499
unless the modification is excluded from being considered a mod-
ification under s. NR 406.04 (4).

History:  Renum. from NR 406.04 (7) (a) and (b), Register, April, 1988, No. 388,
eff. 5−1−88; am. (2), Register, September, 1988, No. 393, eff. 10−1−88; emerg. am.
(2), eff. 11−15−92; am., Register, May, 1993, No. 449, eff. 6−1−93; CR 06−019: cr.
(3) Register June 2007 No. 618, eff. 7−1−07.

NR 406.075 Federally enforceable requirements.
(1) Except as provided in sub. (2), all terms and conditions in a
construction permit, including any provisions designed to limit a
stationary source’s potential to emit, are federally enforceable by
the administrator under section 113 of the Act (42 USC 7413).

(2) Notwithstanding sub. (1), the department shall specifi-
cally designate as not federally enforceable any terms and condi-
tions included in the permit that are not required under the Act,
under any of the federal regulations implementing the Act or
under the state implementation plan.

History:  CR 04−106: cr. Register November 2005 No. 599, eff. 12−1−05.

NR 406.08 Action on permit applications.   (1) This
section applies to actions on permits for which applications are
received on or after September 1, 2000.  This section does not
apply to actions on applications for permits where the source com-
mences construction prior to issuance of a construction permit.
This section does not apply to construction permits which are sub-
ject to the notice, comment and hearing provisions of s. 293.43,
Stats.

(2) (a)  The department shall make a determination under s.
285.61 (8), Stats., on a permit application within 205 business
days of receipt of a complete application for construction or modi-
fication of a major stationary source as defined in s. NR 405.02
(22) or a major source as defined in s. NR 408.02 (21), unless com-
pliance with s. 1.11, Stats., requires a longer time.  For a major
source that is located in an attainment area, the department shall
complete its responsibilities under s. 1.11, Stats., within one year.

(b)  The department shall make a determination under s. 285.61
(8), Stats., on a permit application within 145 business days of
receipt of a complete application for construction or modification
of any stationary source not described in par. (a), unless com-
pliance with s. 1.11, Stats., requires a longer time.

(3) If the department does not make a determination within the
applicable time period specified in sub. (2), the department may
not impose an application fee for the permit under s. NR 410.03,
and shall refund any application fee submitted with the applica-
tion.

History:  Cr. Register, September, 1986, No. 369, eff. 10−1−86; emerg. renum.
from NR 408.025, eff. 11−15−92; renum. from NR 408.025, Register, May, 1993, No.
449, eff. 6−1−93; r. and recr., Register, August, 2000, No. 536, eff. 9−1−00.

NR 406.09 Air quality analysis.   The air quality impact
of a proposed stationary source will be determined at such loca-
tions where members of the public might reasonably be exposed
for time periods consistent with the ambient air quality standards
for the pollutants for which analysis is carried out.

History:  Renum. from NR 154.05 (8) and am. Register, September, 1986, No.
369, eff. 10−1−86; emerg. renum. from NR 408.03, eff. 11−15−92; renum. from NR
408.03, Register, May, 1993, No. 449, eff. 6−1−93.

NR 406.10 Violations.   Any owner or operator who fails
to construct a stationary source in accordance with the application
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as approved by the department; any owner or operator who fails
to construct and operate a stationary source in accordance with
conditions imposed by the department under s. 285.65, Stats.; any
owner or operator who modifies a stationary source in violation
of conditions imposed by the department under s. 285.65, Stats.;
or any owner or operator who commences construction or modifi-
cation of a stationary source without applying for and receiving
a permit as required under this chapter or ch. NR 408 shall be con-
sidered in violation of s. 285.60, Stats.

History:  Renum. from s. NR 154.05 (1) and am. Register, September, 1986, No.
369, eff. 10−1−86; emerg. renum. from NR 408.04 and am., eff. 11−15−92; renum.
from NR 408.04 and am., Register, May, 1993, No. 449, eff. 6−1−93.

NR 406.11 Construction permit revision, suspen-
sion and revocation.   (1) After providing 21 days written
notice to the permit holder and to the persons listed under s. 285.61
(5) (a) 2. to 5., Stats., the department may revise, suspend, revoke
or withdraw a source from coverage under a construction permit,
part of that permit or the conditions of that permit if there is or was
any of the following:

(a)  Violation.  A significant or recurring violation of any condi-
tion of the permit which causes or exacerbates a violation of any
ambient air quality standard or ambient air increment or which
causes air pollution.

(b)  Misrepresentation or deliberate failure to disclose.  Any
misrepresentation or a deliberate failure to disclose fully all rele-
vant, significant facts when obtaining the permit.

(c)  Department determination.  A determination by the depart-
ment that the permit must be revised or coverage withdrawn to
assure compliance with the applicable requirements.

(d)  Request.  A request by the permit holder to revise, suspend
or revoke the permit.

(e)  Failure to pay fees.  An intentional failure by the permit
holder to pay in full the fees required under ch. NR 410, except the
department may not suspend or revoke the permit for failure to
pay fees while those fees are being disputed under s. NR 410.04
(6).

(f)  Failure to file annual emission inventory reports.  An inten-
tional failure by the permit holder to file annual emission inven-
tory reports required under ch. NR 438.

(g)  Cause or exacerbate.  1.  A determination by the depart-
ment that the emissions unit or units covered under a general or
registration construction permit cause or exacerbate, or may cause
or exacerbate, a violation of any ambient air quality standard or
ambient air increment. The determination shall be made through
an air quality assessment using the following procedures, as
appropriate, which may be conducted after the determination that
the source was covered under the general or registration construc-
tion permit.

a.  For general construction permits, the department shall use
criteria, methodologies or modeling consistent with criteria,
methodologies or modeling used for any air quality analysis con-
ducted under s. NR 406.16 (1) (c).

b.  For registration construction permits, the department shall
use either an air dispersion model using maximum actual emis-
sions on an annual or hourly basis or criteria, methodologies or
modeling consistent with criteria, methodologies or modeling
used for any air quality analysis conducted under s. NR 406.17 (1)
(b).

2.  Notwithstanding a determination made under subd. 1., the
owner or operator will be deemed to be in compliance with the
requirement to obtain a construction permit until the department
takes final action on a subsequent application for a construction
permit, if the application is submitted to the department by the
owner or operator within 30 days after the department notifies the
owner or operator of its determination under this paragraph and
the owner or operator is in compliance with the otherwise applica-
ble general or registration construction permit from the time the

determination is made under subd. 1. until the department takes
final action under this subdivision.

(1m) The department may reopen or revise a construction per-
mit to reflect a decrease in a plant−wide applicability limit pur-
suant to s. NR 405.18 (8) (b) or 408.11 (8) (b), using the proce-
dures in s. NR 405.18 (5) or 408.11 (5), respectively.

(2) Any revised permit may be issued only if it meets the crite-
ria in s. 285.63, Stats.

(3) After providing 14 days written notice to the permit holder
and to the persons listed under s. 285.61 (5) (a) 2. to 5., Stats., the
department may revise or revoke an individual construction per-
mit if requested by the permit holder in order to be eligible for a
general construction or operation permit or a registration con-
struction or operation permit.

History:  Cr. Register, December, 1993, No. 456, eff. 1−1−94; am. (1) (f), Register,
June, 1995, No. 474, eff. 7−1−95; am. (1) (intro.), Register, December, 1996, No. 492,
eff. 1−1−97; CR 04−107: am. (1) (intro.) and (c), cr. (1) (g) and (3) Register August
2005 No. 596, eff. 9−1−05; CR 06−019: cr. (1m) Register June 2007 No. 618, eff.
7−1−07.

NR 406.12 Permit duration periods.   Approval to con-
struct or modify a stationary source shall become invalid 18
months after the date when a construction permit was issued by the
department unless the permit specifies otherwise. The department
may only extend such a time period for up to 18 additional months
on written request upon satisfactory showing that an extension is
justified unless the permit specifies otherwise.

History:  Renum. from NR 154.05 (12), (13) and (14) and am. Register, Septem-
ber, 1986, No. 369, eff. 10−1−86; renum. (1) and am., r. (2) and (3), Register, May,
1992, No. 437, eff. 6−1−92; emerg. renum. from NR 408.05 and am., eff. 11−15−92;
renum. from NR 408.05 and am., Register, May, 1993, No. 449, eff. 6−1−93; renum.
from NR 406.11, Register, December, 1993, No. 456, eff. 1−1−94.

NR 406.13 Duty to comply.   Approval to construct or
modify does not relieve any owner or operator of the responsibil-
ity to comply with the emission limits of chs. NR 400 to 499, the
air quality standards of ch. NR 404 or the control strategies of all
local, state and federal regulations which are part of the state
implementation plan.

History:  Renum. from NR 154.05 (15), Register, September, 1986, No. 369, eff.
10−1−86; am. Register, May, 1992, No. 437, eff. 6−1−92; emerg. renum. from NR
408.06, eff. 11−15−92; renum. from NR 408.06, Register, May, 1993, No. 449, eff.
6−1−93; renum. from NR 406.12, Register, December, 1993, No. 456, eff. 1−1−94.

NR 406.15 Relocation of portable sources.
(1) APPLICABILITY.  This section applies to all portable sources of
air contaminants which are required under s. 285.60, Stats., to
have a construction permit and to notify the department prior to
relocation.

(2) PERMIT REQUIREMENT.  No person may cause, allow or per-
mit the relocation of a portable source to a new site without first
obtaining a construction permit unless the portable source is
exempt from the requirement to obtain a permit under s. NR
406.04, the portable source is an approved relocated source under
s. 285.60 (5), Stats., or the portable source is exempt from the
requirement to obtain an additional permit under sub. (3).

(3) RELOCATION INTO AND WITHIN OZONE NONATTAINMENT
AREAS.  Notwithstanding s. 285.60 (5) (a) 1., Stats., and pursuant
to s. 285.60 (6), Stats., a portable source may relocate into or
within a nonattainment area for ozone without obtaining an addi-
tional permit if all of the following requirements are met:

(a)  The source’s potential to emit is less than the major source
thresholds for both VOCs and NOx contained in s. NR 408.02
(21).

(b)  The source has an operation permit under s. 285.60, Stats.,
prior to relocation.

(c)  The owner or operator of the source provides written notice
to the department at least 20 days prior to relocation and the
department does not object to the relocation.

(d)  The source in its new location will meet all applicable emis-
sion limitations and any visibility requirements in chs. NR 401 to
499.
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(e)  The source is not an affected source.
History:  Renum. (1) from NR 409.01 (1) and am., (2) from NR 409.025 and am.,

(3) from NR 409.03, Register, April, 1995, No. 472, eff. 5−1−95; CR 07−040: am.
(3) (a) Register April 2008 No. 628, eff. 5−1−08.

NR 406.16 General construction permits.
(1) ISSUANCE OF GENERAL CONSTRUCTION PERMITS.  (a)  The
department may issue general permits for the construction, recon-
struction, replacement, relocation or modification of stationary
sources in accordance with s. 285.60 (3), Stats.

Note:  A general construction permit is not required prior to commencing con-
struction, reconstruction, replacement, relocation or modification of a stationary
source if the source is covered under a general operation permit and the project meets
the criteria in s. NR 407.10 (4) (a).

(b)  A general construction permit may be issued for a source
category if the sources in the category meet all of the following
criteria:

1.  Perform the same or similar operations.
2.  Emit the same class of air contaminants.

Note:  An example of “the same class of air contaminants” is volatile organic com-

pounds.
3.  Employ the same or similar capture and control systems,

if applicable.
4.  Are subject to the same or similar emission limitations and

other state and federal requirements that are applicable to the
sources in the category.

Note:  An example of “similar emission limitations” is emission limitations for the
same air contaminant but that differ based on the size of the source, its location, or
its date of construction.

(c)  When proposing to issue a general construction permit, the
department shall prepare an air quality analysis and a preliminary
determination on the approvability of the proposed general con-
struction permit.  The department shall use the applicable pro-
cedures in s. 285.61, Stats., to issue a general construction permit.
The department may issue the general construction permit if the
applicable criteria in s. 285.63, Stats., are met. The procedural
requirements in s. 285.61 (2) to (8), Stats., do not apply to the
determination of whether an individual source is covered by a
general construction permit for a source category.

Note:  The statutes cited above require that when issuing a general construction
permit, the department distribute a notice of the availability of the proposed general
construction permit and of the department’s analysis and preliminary determination,
a notice of the opportunity for public comment and a notice of the opportunity to
request a public hearing. There will be a 30−day public comment period and the
department may hold a public hearing within 60 days after the deadline for requesting
one.

(d)  The general construction permit shall contain applicability
criteria, emission limits, monitoring and recordkeeping require-
ments, reporting requirements, compliance demonstration meth-
ods and general conditions appropriate for the stationary source
category.  The permit terms and conditions shall include those
required to comply with the Act and those required to assure com-
pliance with applicable provisions in ch. 285, Stats., and chs. NR
400 to 499. Notwithstanding the requirement in s. NR 424.03 (2)
(c) to determine the latest available control techniques and operat-
ing practices demonstrating best current technology (LACT) for
a specific process line, the department may include conditions in
the general construction permit that represent LACT, if the
requirements of s. NR 424.03 (2) (a) or (b) are determined to be
technologically infeasible.

Note:  If an area is designated nonattainment for particulate matter, PM10, sulfur
dioxide, nitrogen oxides, carbon monoxide or lead, the department may revise the
general construction permit, or issue a different one, to include nonattainment area
specific applicability criteria.

(2) SOURCES INELIGIBLE FOR COVERAGE UNDER A GENERAL

CONSTRUCTION PERMIT.  Notwithstanding the existence of a gen-
eral construction permit for a stationary source category, the sta-
tionary source may not be covered by the general construction
permit if any of the following criteria apply to the emissions unit
or units for which coverage is sought:

(a)  The emissions unit or units are an affected source under ch.
NR 409, a municipal solid waste combustion source under s. NR
500.03 (86) or an infectious waste combustion source.

(b)  The proposed project would result in one or more new or
existing emissions units at the facility being required to obtain a
permit under ch. NR 405 or 408.

Note:  An example is the addition of an emissions unit at a PSD or nonattainment
area major source that is considered a major modification to that source.  Another
example is a project that results in an emissions unit either upstream or downstream
from the project increasing its emissions such that it would be required to obtain a
permit under ch. NR 405 or 408.

(c)  The emissions unit or units cause or exacerbate, or may
cause or exacerbate, a violation of any ambient air quality stan-
dard or ambient air increment, as determined by the department
through an air quality assessment conducted in accordance with
s. NR 406.11 (1) (g).

(d)  The construction, reconstruction, replacement, relocation
or modification of the emissions unit or units constitutes a type 2
action under s. NR 150.03 (8) (b) 1. a., unless the review process
under to s. NR 150.20 (1) (c) has been completed prior to granting
coverage under the permit to the stationary source.

(3) PROCEDURE FOR DETERMINING COVERAGE UNDER A GEN-
ERAL CONSTRUCTION PERMIT FOR AN INDIVIDUAL  SOURCE.  (a)  An
owner or operator of a stationary source who applies for coverage
under a general construction permit shall submit an application
using department approved permit application forms.

Note:  Contact the regional offices or service centers of the department or the Per-
mits and Stationary Source Modeling Section of the Bureau of Air Management,
608−266−7718, for information on how to obtain and submit the department
approved general permit application forms.

(b)  An owner or operator of a stationary source who requests
or requires emission limits, terms or conditions other than, or in
addition to, those contained in the general construction permit
shall apply for a different type of permit.

(c)  Within 15 days after the receipt of an application for cover-
age under a general construction permit, the department shall pro-
vide one of the following to an applicant:

1.  Written notice of the department’s determination that the
source is covered under the general construction permit.

2.  A written description of any information that is missing
from the application for coverage under the general construction
permit.

3.  Written notice of the department’s determination that the
source does not qualify for coverage under the general construc-
tion permit, specifically describing the reasons for that determina-
tion.

(d)  The department shall grant coverage under the general con-
struction permit if the owner or operator of the source applies for
coverage and meets the eligibility requirements of the general
construction permit, unless the source is ineligible under sub. (2).

(4) INCORPORATION OF A GENERAL CONSTRUCTION PERMIT INTO

THE FACILITY  OPERATION PERMIT.  (a)  When submitting an applica-
tion for coverage under a general construction permit, the owner
or operator of the source shall also submit an application for an
operation permit or a request to revise its operation permit pur-
suant to ch. NR 407.  Prior to issuing or revising the operation per-
mit, the department shall determine that the applicable permit
approval criteria under ss. 285.63 and 285.64, Stats., have been
met.

(b)  The general construction permit requirements and emis-
sion limitations shall be established as conditions in the operation
permit.

(5) APPLICATION FOR A DIFFERENT PERMIT.  (a)  An owner or
operator of a stationary source which is covered under a general
construction permit may submit a request to the department to
withdraw the source from coverage under the general construc-
tion permit and allow the source to be covered under a registration
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Chapter NR 406

CONSTRUCTION PERMITS

NR 406.01 Applicability; purpose.
NR 406.02 Definitions.
NR 406.03 Permit requirements and exemptions for construction permits.
NR 406.035 Establishment or distribution of plant−wide applicability limitations.
NR 406.04 Direct sources exempt from construction permit requirements.
NR 406.07 Scope of permit exemption.
NR 406.075 Federally enforceable requirements.
NR 406.08 Action on permit applications.
NR 406.09 Air quality analysis.

NR 406.10 Violations.
NR 406.11 Construction permit revision, suspension and revocation.
NR 406.12 Permit duration periods.
NR 406.13 Duty to comply.
NR 406.15 Relocation of portable sources.
NR 406.16 General construction permits.
NR 406.17 Registration construction permits.
NR 406.18 Petition for issuance of general construction permits and registration

construction permits.

Note:  Corrections made under s. 13.93 (2m) (b) 7., Stats., Register, December,
1996, No. 492.

NR 406.01 Applicability; purpose.   (1) APPLICABILITY.
This chapter applies to all air contaminant sources, except indirect
sources, which may be required under s. 285.60, Stats., to obtain
construction permits. In accordance with s. 285.60 (6), Stats., this
chapter exempts sources of certain sizes and types from the
requirement to obtain a permit. For nonattainment area major
sources the construction permit requirements of ch. NR 408 apply
in addition to the requirements of this chapter.

Note:  Construction permit application requirements for indirect sources are con-
tained in ch. NR 411.

(2) PURPOSE.  This chapter is adopted under ss. 285.11, 285.60
(6), 285.63, 285.65 and 285.66, Stats., to exempt types of station-
ary sources from the requirement to obtain a construction permit
and to establish permit and permit review requirements and permit
duration for construction permits.

History:  Cr. Register, September, 1986, No. 369, eff. 10−1−86; am. Register,
April, 1988, No. 388, eff. 5−1−88; emerg. am. (1), eff. 11−15−92; am., Register, May,
1993, No. 449, eff. 6−1−93; am. (1), Register, June, 1995, No. 474, eff. 7−1−95.

NR 406.02 Definitions.   The definitions contained in ch.
NR 400 apply to the terms used in this chapter. In addition, the fol-
lowing definitions apply to the terms used in this chapter:

(1) “Clean fuel” means distillate oil, as defined in s. NR
440.205 (2) (h), with a sulfur content less than 0.05% by weight,
natural gas or propane.

(1m) “Facility” means all stationary sources emitting air con-
taminants which belong to the same industrial grouping, are
located on one or more contiguous or adjacent properties, and are
under the control of the same person, or persons under common
control. Emissions resulting from loading, unloading or stockpil-
ing materials to or from vessels or vehicles while at a facility shall
be considered as part of the facility’s emissions. Air contaminant
sources, other than transportation related activities, shall be con-
sidered as part of the same industrial grouping if they are classified
under the same 2−digit major group as described in the Standard
Industrial Classification Manual, 1987, incorporated by reference
in s. NR 484.05 (1).

(2) “Individual construction permit” means a construction
permit which is not a general construction permit issued under s.
NR 406.16 or a registration construction permit issued under s.
NR 406.17.

(3) “Initial crusher” means, at a nonmetallic mineral process-
ing plant, any crusher into which nonmetallic minerals can be fed
without prior crushing in that plant.

(4) “Initial grinding mill” means, at a nonmetallic mineral
processing plant, any grinding mill into which nonmetallic miner-
als can be fed without prior crushing in that plant.

(5) “Municipal garbage and refuse” means garbage and
refuse, as those terms are defined in ch. NR 500, which are primar-
ily generated by residential activities but which may include
minor amounts of commercial and industrial garbage and refuse

that are in the total waste stream and are not hazardous. Municipal
garbage and refuse does not include sludge which is generated
from a municipal, commercial or industrial wastewater treatment
plant, water supply treatment plant or air pollution control facility.

(6) “Permit revision” means any change to a construction per-
mit to reflect a change at a source that is not a modification of the
source.

History:  Cr. (intro.), renum from NR 154.01, Register, September, 1986, No. 369,
eff. 10−1−86; r. (1), r. and recr. (2), renum. (3) to (7) and (9) to be NR 400.02 (17m),
(43m), NR 406.02 (1), NR 400.02 (46s), NR 406.02 (6) and (10), cr. (3) to (5), (7),
(9) and (11), (12) renum. from NR 400.02 (98) and am., Register, April, 1988, No.
388, eff. 5−1−88; correction in (6) made under s. 13.93 (2m) (6) 7., Stats., Register,
April, 1988, No. 388; (1) renum. from NR 400.02 (16), renum. (1) to be (1m), am.
(3), Register, August, 1991, No. 428, eff. 9−1−91; emerg. cr. (2m) and (13), eff.
11−15−92; am. (intro.), Register, May, 1993, No. 449, eff. 6−1−93; cr. (10m), Regis-
ter, December, 1993, No. 456, eff. 1−1−94; r. (1) to (5), (7) to (10), (11) and (12), Reg-
ister, June, 1995, No. 474, eff. 7−1−95; renum. (6) and (10m) to be (1) and (2), Regis-
ter, December, 1996, No. 492, eff. 1−1−97; renum. (1) and (2) to be (3) and (4), cr.
(1) and (2), Register, December, 1997, No. 504, eff. 1−1−98; CR 04−107: renum. (1)
to (4) to be (3) to (6), cr. (1) and (2) Register August 2005 No. 596, eff. 9−1−05; CR
06−047: renum. (1) to be (1m), cr. (1) Register May 2007 No. 617, eff. 6−1−07.

NR 406.03 Permit requirements and exemptions for
construction permits.   (1) PERMIT REQUIREMENT.  Except as
provided in sub. (2), no person may commence construction,
reconstruction, replacement, relocation or modification of a sta-
tionary source unless the person has a construction permit for the
source or unless the source is exempt from the requirement to
obtain a permit under s. 285.60 (5), Stats., or under this chapter.
Applications for the construction permit shall be submitted on
forms which are available from the department at its Madison
headquarters and regional offices.

(2) WAIVER OF CONSTRUCTION PERMIT REQUIREMENTS.  (a)  A
person who is required to obtain a construction permit under s.
285.60, Stats., may request a waiver from the department in order
to commence construction, reconstruction, replacement, reloca-
tion or modification of an air pollution source prior to the depart-
ment issuing a construction permit to the source under this chap-
ter.  A waiver request shall be made in writing and shall include
an explanation of the circumstances that justify the request and
when those circumstances arose or may be anticipated to arise.
The waiver request shall be signed by a responsible official for the
facility.

(b)  The department may grant a waiver provided that all of the
following conditions are satisfied:

1.  The person has submitted a complete construction permit
application for the source to the department.

2.  The person has submitted a complete waiver request to the
department which demonstrates that undue hardship will be
caused if a waiver is not granted.  Undue hardship may result from
any of the following:

a.  Adverse weather conditions.
b.  Catastrophic damage of existing equipment.
c.  A substantial economic or financial hardship that may pre-

clude the project in its entirety.
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d.  Other unique conditions.
3.  The person has paid the waiver review fee required under

s. NR 410.03 (1) (bm).
(c)  The department shall act on the waiver request within 15

days of receipt of a complete request and respond to the applicant
either approving or denying that request.

(d)  The source may commence construction, reconstruction,
replacement, relocation or modification when a waiver is granted.

Note:  A waiver does not relieve the applicant from the obligation to comply with
any other applicable regulations or requirements.  If the applicant proceeds with con-
struction after a waiver is granted, they do so at the applicant’s own risk.  Granting
the waiver does not obligate the department to approve the air permit application for
the source.

(e)  The source referenced in par. (b) 1. may not be initially
operated until a construction permit is issued.

(f)  The department may not grant a waiver for a source that
requires a permit under ch. NR 405 or 408 or requires a permit to
establish enforceable limitations on potential to emit to avoid per-
mit requirements of ch. NR 405 or 408.

(g)  The department may not grant a waiver to a source located
or to be located within 10 kilometers of a Class I area under this
subsection.

(h)  The department may rescind a waiver granted under this
subsection if the owner or operator does not diligently respond to
department inquiries on the construction permit application or if
the department preliminarily determines that the source will not
meet the criteria for permit approval under s. 285.63 (1), Stats.

Note:  The address of the Madison headquarters is: Wisconsin Department of Nat-
ural Resources, Bureau of Air Management, PO Box 7921, Madison WI 53707,
Attention: Permit Application Forms

History:  Renum. from NR 154.04 (1), Register, September, 1986, No. 369, eff.
10−1−86; emerg. am. eff. 11−15−92; am. Register, May, 1993, No. 449, eff. 6−1−93;
CR 06−079: renum. to be (1) and am., cr. (2) Register May 2007 No. 617, eff. 6−1−07.

NR 406.035 Establishment or distribution of plant−
wide applicability limitations.   Notwithstanding the provi-
sions of s. NR 406.04 (1) and (2), a construction permit is required
for each of the following:

(1) Establishing a plant−wide applicability limitation under s.
NR 405.18 or 408.11.

(2) Distribution of allowable emissions following expiration
of a plant−wide applicability limit under s. NR 405.18 (9) or
408.11 (9).

Note:  Reopening of a plant−wide applicability limitation to accommodate an
increase of the plant−wide applicability limitation is accomplished using the proce-
dures in s. NR 405.18 (8) (b) 1. c. and (11) (a) 3. or  408.11 (8) (b) 1. c. and (11) (a)
3. Reopening of a plant−wide applicability limitation to accommodate a decrease of
the plant−wide applicability limitation is accomplished using the procedures in s. NR
406.11 (1m).

History:  CR 06−019: cr. Register June 2007 No. 618, eff. 7−1−07.

NR 406.04 Direct sources exempt from construc-
tion permit requirements.   This section does not provide an
exemption from construction permit requirements for a source
that is required to obtain a permit under ch. NR 405 or 408 or s.
NR 446.05.  For any direct source not required to obtain a permit
under ch. NR 405 or 408 or s. NR 446.05, no construction permit
is required prior to commencing construction, reconstruction,
replacement, relocation or modification if the following condi-
tions are met:

(1) SPECIFIC CATEGORIES OF EXEMPT SOURCES.  The following
categories of direct sources are exempt from the requirement to
obtain a construction permit unless construction, reconstruction,
replacement, relocation or modification of the source is prohibited
by any permit, plan approval or special order applicable to the
source:

(a)  One or more external combustion furnaces at a source
which will not burn any hazardous waste identified under ch. NR
661, or which have been issued a license or licenses under ch. NR
670, and if no individual furnace is designed to burn the following
fuels at more than the maximum rates indicated:

1.  Coal, coke or other solid fuels, except wood, at a heat input
rate of not more than 1.0 million Btu per hour.

2.  Wood alone or wood in combination with gaseous or liquid
fossil fuels at a heat input rate of not more than 5.0 million Btu per
hour.

3.  Residual or crude oil at a heat input rate of not more than
5.0 million Btu per hour.

4.  Distillate oil at a heat input rate of not more than 10 million
Btu per hour.

5.  Gaseous fossil fuel at a heat input rate of not more than 25
million Btu per hour.

(b)  Equipment which is designed to incinerate solid wastes,
which are not pathological wastes, infectious wastes, municipal
wastes or hazardous wastes under ch. NR 661, at a rate of not more
than 500 pounds per hour.

(ce)  Grain storage facilities; including facilities with rack dry-
ers designed to dry grain at a rate of not more than 1,500 bushels
per hour at 5% moisture extraction, or rack dryers equipped with
at least 50 mesh screens, or column dryers; with an average ton-
nage of grain received of less than 5500 tons per month and which
are not subject to s. NR 440.47.  The average monthly tonnage of
grain received shall be calculated by dividing the cumulative ton-
nage of grain received since January 1 of each year by 12. The
average monthly tonnage of grain received does not include prod-
uct that the facility sells, acting as a broker, which is never actually
received or dried at the grain storage facility.

(cm)  Grain processing facilities; including facilities with rack
dryers designed to dry grain at a rate of not more than 1,500 bush-
els per hour at 5% moisture extraction, or rack dryers equipped
with at least 50 mesh screens, or column dryers; with an average
tonnage of grain received of less than 4500 tons per month and
which are not subject to s. NR 440.47. The average monthly ton-
nage of grain received shall be calculated by dividing the cumula-
tive tonnage of grain received since January 1 of each year by 12.
The average monthly tonnage of grain received does not include
product that the facility receives that is packaged when received
and remains packaged.

(d)  Portland concrete batch plants which produce or will pro-
duce less than 20,000 cubic yards of concrete per month averaged
over any 12 consecutive month period.

(e)  Storage tanks containing organic compounds with a true
vapor pressure in pounds per square inch absolute at 70°F of less
than 1.52 with a combined total tankage capacity of not more than
40,000 gallons.

(f)  VOC storage tanks with a combined total tankage capacity
of not  more than 10,000 gallons of volatile organic compounds.

(g)  Painting or coating operations, including associated clean-
ing operations, which emit or will emit not more than 1666 pounds
of volatile organic compounds per month, which are measured
prior to entering any emission control devices, unless the emis-
sions of any single hazardous air pollutant listed under section 112
(b) of the Act (42 USC 7412(b)) equal or exceed 10 tons per year
or the cumulative emissions of hazardous air pollutants listed
under section 112 (b) of the Act equal or exceed 25 tons per year.

(gm)  Automobile refinishing operations, including associated
cleaning operations, which emit or will emit not more than 1666
pounds of volatile organic compounds per month, which are mea-
sured prior to entering any emission control devices, unless the
emissions of any single hazardous air pollutant listed under sec-
tion 112(b) of the Act (42 USC 7412(b)) equal or exceed 10 tons
per year or the cumulative emissions of hazardous air pollutants
listed under section 112(b) of the Act equal or exceed 25 tons per
year.

(h)  Graphic arts operations, including associated cleaning
operations, which emit or will emit not more than 1666 pounds of
volatile organic compounds per month, which are measured prior
to entering any emission control devices, unless the emissions of
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(q)  Private alcohol fuel production systems as defined in s.
289.44 (1) (c), Stats.

(r)  Perchloroethylene dry cleaning area sources as defined in
s. NR 468.20 (2) (am).

(rm)  Chromium electroplating area sources and chromium
anodizing area sources as defined in s. NR 460.02 (5).

(s)  Crematories.
(t)  Indirect malt dryers which are designed to burn fuels speci-

fied in par. (a) at a heat input rate less than the rates specified in
par. (a).

(u)  Gasoline dispensing facilities which dispense gasoline or
other petroleum products.

(v)  Bulk gasoline plants which distribute gasoline or other
petroleum products.

(w)  Emergency electric generators powered by internal com-
bustion engines which are fueled by gaseous fuels, gasoline or dis-
tillate fuel oil with an electrical output of less than 3,000 kilowatts.

(x)  Any quarry, mine or other facility where nonmetallic min-
erals are extracted that is not a ledge rock quarry or industrial sand
mine.

(y)  Ledge rock quarries with actual production of less than
25,000 tons per month on a rolling 12 month average, or with
actual operation of less than 365 days per 5 year period.

(z)  Industrial sand mines with actual production of less than
2,000 tons per month on a rolling 12 month average.

(za)  Fixed sand and gravel plants and fixed crushed stone
plants with capacities of 25 tons per hour or less.

(zb)  Portable sand and gravel plants and portable crushed
stone plants with capacities of 150 tons per hour or less.

(zc)  The addition or replacement of the following equipment
at a nonmetallic mineral processing facility which has an opera-
tion permit or which has filed a complete application for an opera-
tion permit pursuant to ch. NR 407:

1.  Any crusher other than an initial crusher.
2.  Any grinding mill other than an initial grinding mill.
3.  Any screening operation.
4.  Any bucket elevator.
5.  Any belt conveyor.
6.  Any bagging operation.
7.  Any storage bin.
8.  Any grizzly.
9.  Any pan feeder.
10.  Any other nonmetallic mineral processing equipment

subject to s. NR 440.688 other than an initial crusher or initial
grinding mill.

(zg)  Equipment that temporarily increases steam generation
capability at a source provided that all of the following conditions
are met:

1.  The equipment will be installed and operated only when at
least one of the permanent steam generating units at the source is
out of service for maintenance, repair or an emergency.

2.  The equipment will not be operated for more than 3,200
hours and will be shut down and removed within 9 calendar
months after installation.

3.  Only natural gas will be used as fuel in the equipment.
4.  The equipment will meet all applicable emission limits.
5.  All applicable monitoring requirements will be met during

the equipment’s period of use.
6.  Use of the equipment will not cause or exacerbate an excee-

dance of any ambient air quality standard or ambient air increment
in s. NR 404.04 or 404.05.

7.  A complete application for exemption is submitted to the
department for approval. The application shall contain all of the
following:

a.  A description of the equipment.
b.  The reason for the need to use the equipment.
c.  A description of how the conditions in subds. 1. to 6. will

be met.
8.  The department approves the application for exemption

submitted under subd. 7.  The department shall approve or deny
the exemption in writing within 10 business days after receipt of
a complete application.

(zh)  1.  Any construction, modification, replacement, reloca-
tion or reconstruction of an emissions unit at a stationary source
which is exempt from the requirement to obtain an operation per-
mit under s. NR 407.03 (1m), provided the stationary source still
qualifies for the exemption under s. NR 407.03 (1m) after comple-
tion of the proposed construction, modification, replacement,
relocation or reconstruction.

2.  Construction of a new facility if the facility will be exempt
from the requirement to obtain an operation permit under s. NR
407.03 (1m) after completion of the proposed construction.

(1f) MODIFICATIONS TO SOURCES UNDER PLANT−WIDE APPLICA-
BILITY  LIMITATIONS.   Notwithstanding the provisions of subs. (1)
and (2), no construction permit is required for modification of a
source that is regulated by a plant−wide applicability limitation
under s. NR 405.18 or 408.11 provided all of following criteria are
met:

(a)  The modification will not cause or exacerbate an exceed-
ance of an ambient air quality increment or standard.

(b)  The modification does not trigger a requirement under sec-
tion 111 or 112 of the Act (42 USC 7411 or 7412).

(c)  The modification does not consist of the construction of a
new emissions unit, as defined in s. NR 405.02 (12) (a) or 408.02
(13) (a), which is a significant emissions unit under s. NR 405.18
(2) (h) or 408.11 (2) (h) or a major emissions unit under s. NR
405.18 (2) (b) or 408.11 (2) (b).

(d)  Emissions from the source, as modified, will be able to
comply with the plant−wide applicability limit.

(e)  Any increase in emissions, due to the modification, of air
contaminants not regulated by a plant−wide applicability limita-
tion, does not exceed the maximum theoretical emission levels
specified in sub. (2) (b), (c), (cm), (d) and (f).

Note:  For new or modified sources for which no construction permit is required,
an operation permit application may be required to be submitted under s. NR 407.04
(1) (b) 3. prior to commencing construction or modification.

(1k) PROJECTS EVALUATED FOR SIGNIFICANT NET EMISSIONS

INCREASE.  Notwithstanding the provisions of s. NR 406.04 (1) and
(2), no construction permit is required for a modification to an
existing major stationary source, as defined in s. NR 405.02 (22),
or an existing major source, as defined in s. NR 408.02 (21), which
does not result in a significant emissions increase, as defined in s.
NR 405.02 (27m) or 408.02 (32m), provided all of the following
criteria are met:

(a)  The modification will not cause or exacerbate an exceed-
ance of an ambient air quality increment or standard.

(b)  The modification does not trigger a requirement under sec-
tion 111 or 112 of the Act (42 USC 7411 or 7412).

(c)  The modification does not require enforceable conditions
to limit potential to emit.

Note:  For new or modified sources for which no construction permit is required,
an operation permit application may be required to be submitted under s. NR 407.04
(1) (b) 3. prior to commencing construction or modification.

(1m) ASBESTOS ABATEMENT NOTICE.  Each asbestos abatement
notice of intention is considered an application for permit exemp-
tion. The department may place conditions on any permit exemp-
tion granted under sub. (1) (n).

(1q) SOURCES EXEMPT BASED ON CONTROLLED ACTUAL EMIS-
SIONS.  Any emissions unit constructed, modified, replaced, relo-
cated or reconstructed at a stationary source where all of the fol-
lowing criteria and requirements are met:
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the source will not cause or exacerbate the violation of an ambient
air quality standard or ambient air increment.

(6) EXEMPT REPLACEMENTS.  No construction permit is
required for the replacement of a source if all of the following con-
ditions are met:

(a)  The replacement is for only a portion of a basic emissions
unit.

(b)  Such replacement is not prohibited by any permit, plan
approval or special order applicable to the source.

(c)  The essential components of the basic emissions unit are
not replaced through several partial replacements within a
12−month period.

(7) CONDITIONS FOR SPECIFIC EXEMPTIONS.  In order to be eligi-
ble for a specific exemption under sub. (1) (ce), (cm), (d), (g),
(gm), (h), (j), (m), (o), (y) or (z), the owner or operator of a direct
stationary source shall keep and maintain records of materials
used, emissions or production rates, that are adequate to demon-
strate that the source qualifies for the exemption. The owner or
operator of a direct stationary source shall begin keeping these
records no later than January 1, 1996 in order to qualify for
exemption under sub. (1) (d), (g),  (h), (j), (m), (o), (y) or (z), Janu-
ary 1, 1998, in order to qualify for exemption under sub. (1) (ce)
or (cm), or the date that the source commences operation, which-
ever is later, and maintain them for a minimum of 5 years. Any
direct stationary source that ever exceeds any level listed in sub.
(1) (ce), (cm), (d), (g), (gm),  (h), (j), (m), (o), (y) or (z) is not there-
after eligible for the exemption under that subsection.

History:  Cr. Register, March, 1972, No. 195, eff. 4−1−72; r. and recr. Register,
June, 1975, No. 234, eff. 7−1−75; am. (1), renum. (2) and (3) to be (3) and (4) and
am., cr. (2), Register, April, 1977, No. 256, eff. 5−1−77; r. and recr. Register, April,
1983, No. 328, eff. 5−1−83; reprinted to correct error in (2) (a) 8. , Register, July,
1983, No. 331; renum. from NR 154.04 (2) to (6), Register, September, 1986, No.
369, eff. 10−1−86; am. (1) (intro.), (e) and (f), (2) (intro.) and (g), (4) (a) (intro.), r.
(1) (m) to (o), renum. (3) (intro.), (a) to (c), (7) (a) to (c) to be (4) (intro.), (e) 1. to 3.,
NR 406.07 (1) and (2) and NR 406.04 (7) and am. (4) (intro.), (e) 3., NR 406.07 and
NR 406.04 (7), cr. (4) (e) (intro.), Register, April, 1988, No. 388, eff. 5−1−88; r. (2)
(e) and (4) (d), renum. (2) (d), (f), (g) and (4) (e) to be (2) (e), (g), (h) and (4) (d) and
am. (2) (g), cr. (2) (d), (f), (3) and (4) (a) 4., am. (4) (a) 2. and 3., Register, September,
1988, No. 393, eff. 10−1−88; cr. (2) (cm), Register, December, 1988, No. 396, eff.
1−1−89; cr. (1) (m), am. (1) (a) 1. to 3., (g), (h), and (j), (2) (b), (c), (cm), (d), (e) 1.
and 5., (f) 1. to 3. and (g), (7) (a), (b) and (c) 1. and 5., Register, August, 1991, No.
428, eff. 9−1−91; cr. (1) (n), Register, October, 1991, No. 430, eff. 11−1−91; correc-
tion in (1) (a) and (b), (4) (d) 2. made under s. 13.93 (2m) (b) 7., Stats., Register, Octo-
ber, 1991, No. 430; correction in (1) (a) and (n) made under s. 13.93 (2m) (b) 1. and
7., Stats., Register, May, 1992, No. 437; emerg. am. (1) (intro.), (a) (intro.) and 5., (b),
(c), (e), (g), (h), (j) and (l), (2), (4) (intro.) to (c), (5) and (6) (intro.), cr. (1) (lm), (4)
(e) to (g), r. and recr. (4) (d), r. (7), eff. 11−15−92; am. (1) (intro.), (a) (intro.) and 5.,
(b), (c), (e), (g), (h), (j) and (l), (2), (4) (intro.) to (c), (5) (a) (intro.), (b) and (6) (intro.),
r. (1) (d) and (7), cr. (2) (i), (4) (a) 5. and 6., (e) to (g), r. and recr. (4) (d), Register,
May, 1993, No. 449, eff. 6−1−93; corrections made under s. 13.93 (2m) (b) 12., Stats.,
Register, May, 1993, No. 449; cr. (1) (d), (o) to (w), am. (1) (e) and (f), Register,
December, 1993, No. 456, eff. 1−1−94; cr. (1) (x) to (zb), Register, June, 1994, No.
462, eff. 7−1−94; am. (1) (m) (intro.) to 3., r. (1) (m) 5., renum. (1) (m) 6. to 10. to
be 5. to 9. and am. 7. and 9., Register, September, 1994, No. 465, eff. 10−1−94; am.
(2) (f) 3., (3) (a), cr. (2) (f) 3m., Register, December, 1994, No. 468, eff. 1−1−95; am.
(1) (n) 2. c., Register, February, 1995, No. 470, eff. 3−1−95; am. (1) (a) 5., re. and recr.
(1) (r), Register, June, 1995, No. 474, eff. 7−1−95; am. (1) (m) (intro.), Register,
August, 1995, No. 476, eff. 9−1−95; am. (1) (intro.), (g), (h), (j), (2) (intro.), (c), (f)
3m., (h), (i) and (4) (a) 6., cr. (7), Register, December, 1995, No. 480, eff. 1−1−96;
am. (1) (g), (i) 1. (intro.) (m) 9., (n) (intro.), 2., (2) (i), (3) (c), (4) (a) 4., 5., 6., (5) (a)
(intro.), (6) (intro.), Register, December, 1996, No. 492, eff. 1−1−97; am. (1) (o) and
(p) and cr. (1) (om) and (pm), Register, March, 1997, No. 495, eff. 4−1−97; cr. (1)
(rm), Register, September, 1997, No. 501, eff. 10-1-97; am. (1) (c) and (7), cr. (1) (ce),
(cm), (i) 1. c., (zc) and (zg); r. (2) (g), Register, December, 1997, No. 504, eff. 1−1−98;
cr. (intro.) and (4) (h); am. (1) (intro.), (a) (intro.), 2., 5., (g), (h) and (j); renum. (1)
(i) 1. (intro.) and a. to c. to be (1) (i) (intro.) and 1. to 3.; renum. and am. (1) (i) 2. to
be (1) (i) 4. and (2) (i) to be (2) (h); r. (2) (e) and (h) and r. and recr. (4) (intro.), Register,
October, 1999, No. 526, eff. 11−1−99; cr. (1) (gm), am. (7), Register, January, 2001,
No. 541, eff. 2−1−01; Correction in (7) made under s. 13.93 (2m) (b) 7., Stats., Regis-
ter June 2004 No. 582; CR 02−097: am. (2) (f) 1., (3) (a) and (c), cr. (3) (e), r. and recr.
(2) (f) 2. and 3., r. (2) (f) 3m. and (4) (a) 4., renum. (4) (a) 5. and 6. to be 4. and 5. and
am. 4., Register June 2004 No. 582, eff. 7−1−04; CR 01−081: am (intro.) Register
September 2004 No. 585, eff. 10−1−04; CR 04−107: r. (1) (c), am. (1) (ce), (cm) and
(m) (intro.), cr. (2m) Register August 2005 No. 596, eff. 9−1−05; CR 06−047: cr. (1)
(zh), (1q), (4) (h) and (i), renum. (4) (h) to be (4) (j), Register May 2007 No. 617, eff.
6−1−07; corrections in (1) (a) and (b) made under s. 13.93 (2m) (b) 7., Stats., Register
May 2007 No. 617; CR 06−019: cr. (1f) and (1k) Register June 2007 No. 618, eff.
7−1−07.

NR 406.07 Scope of permit exemption.   (1) Exemp-
tion or the granting of an exemption under this chapter from the
requirement to obtain a permit does not relieve any person from

compliance with the emission limitations of chs. NR 400 to 499,
the air quality requirements of ch. NR 404, the reporting require-
ments of ch. NR 438, or with any other provision of law.

(2) If a source undergoes a modification which is exempt from
the requirement to obtain a construction permit under s. NR
406.04 (4), it will not be treated as a modified source for purposes
of the emission limitations under chs. NR 400 to 499.

(3) A source that undergoes a modification which is exempt
from the requirement to obtain a construction permit under s. NR
406.04 (1f) or (1k) shall be treated as a new or modified source for
the purposes of the emission limitations under chs. NR 400 to 499
unless the modification is excluded from being considered a mod-
ification under s. NR 406.04 (4).

History:  Renum. from NR 406.04 (7) (a) and (b), Register, April, 1988, No. 388,
eff. 5−1−88; am. (2), Register, September, 1988, No. 393, eff. 10−1−88; emerg. am.
(2), eff. 11−15−92; am., Register, May, 1993, No. 449, eff. 6−1−93; CR 06−019: cr.
(3) Register June 2007 No. 618, eff. 7−1−07.

NR 406.075 Federally enforceable requirements.
(1) Except as provided in sub. (2), all terms and conditions in a
construction permit, including any provisions designed to limit a
stationary source’s potential to emit, are federally enforceable by
the administrator under section 113 of the Act (42 USC 7413).

(2) Notwithstanding sub. (1), the department shall specifi-
cally designate as not federally enforceable any terms and condi-
tions included in the permit that are not required under the Act,
under any of the federal regulations implementing the Act or
under the state implementation plan.

History:  CR 04−106: cr. Register November 2005 No. 599, eff. 12−1−05.

NR 406.08 Action on permit applications.   (1) This
section applies to actions on permits for which applications are
received on or after September 1, 2000.  This section does not
apply to actions on applications for permits where the source
commences construction prior to issuance of a construction per-
mit.  This section does not apply to construction permits which are
subject to the notice, comment and hearing provisions of s.
293.43, Stats.

(2) (a)  The department shall make a determination under s.
285.61 (8), Stats., on a permit application within 205 business
days of receipt of a complete application for construction  or modi-
fication of a major stationary source as defined in s. NR 405.02
(22) or a major source as defined in s. NR 408.02 (21), unless com-
pliance with s. 1.11, Stats., requires a longer time.  For a major
source that is located in an attainment area, the department shall
complete its responsibilities under s. 1.11, Stats., within one year.

(b)  The department shall make a determination under s. 285.61
(8), Stats., on a permit application within 145 business days of
receipt of a complete application for construction or modification
of any stationary source not described in par. (a), unless com-
pliance with s. 1.11, Stats., requires a longer time.

(3) If the department does not make a determination within the
applicable time period specified in sub. (2), the department may
not impose an application fee for the permit under s. NR 410.03,
and shall refund any application fee submitted with the applica-
tion.

History:  Cr. Register, September, 1986, No. 369, eff. 10−1−86; emerg. renum.
from NR 408.025, eff. 11−15−92; renum. from NR 408.025, Register, May, 1993, No.
449, eff. 6−1−93; r. and recr., Register, August, 2000, No. 536, eff. 9−1−00.

NR 406.09 Air quality analysis.   The air quality impact
of a proposed stationary source will be determined at such loca-
tions where members of the public might reasonably be exposed
for time periods consistent with the ambient air quality standards
for the pollutants for which analysis is carried out.

History:  Renum. from NR 154.05 (8) and am. Register, September, 1986, No.
369, eff. 10−1−86; emerg. renum. from NR 408.03, eff. 11−15−92; renum. from NR
408.03, Register, May, 1993, No. 449, eff. 6−1−93.

NR 406.10 Violations.   Any owner or operator who fails
to construct a stationary source in accordance with the application
as approved by the department; any owner or operator who fails
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to construct and operate a stationary source in accordance with
conditions imposed by the department under s. 285.65, Stats.; any
owner or operator who modifies a stationary source in violation
of conditions imposed by the department under s. 285.65, Stats.;
or any owner or operator who commences construction or modifi-
cation of a stationary source without applying for and receiving
a permit as required under this chapter or ch. NR 408 shall be con-
sidered in violation of s. 285.60, Stats.

History:  Renum. from s. NR 154.05 (1) and am. Register, September, 1986, No.
369, eff. 10−1−86; emerg. renum. from NR 408.04 and am., eff. 11−15−92;  renum.
from NR 408.04 and am., Register, May, 1993, No. 449,  eff. 6−1−93.

NR 406.11 Construction permit revision, suspen-
sion and revocation.   (1) After providing 21 days written
notice to the permit holder and to the persons listed under s. 285.61
(5) (a) 2. to 5., Stats., the department may revise, suspend, revoke
or withdraw a source from coverage under a construction permit,
part of that permit or the conditions of that permit if there is or was
any of the following:

(a)  Violation.  A significant or recurring violation of any condi-
tion of the permit which causes or exacerbates a violation of any
ambient air quality standard or ambient air increment or which
causes air pollution.

(b)  Misrepresentation or deliberate failure to disclose.  Any
misrepresentation or a deliberate failure to disclose fully all rele-
vant, significant facts when obtaining the permit.

(c)  Department determination.  A determination by the depart-
ment that the permit must be revised or coverage withdrawn to
assure compliance with the applicable requirements.

(d)  Request.  A request by the permit holder to revise, suspend
or revoke the permit.

(e)  Failure to pay fees.  An intentional failure by the permit
holder to pay in full the fees required under ch. NR 410, except the
department may not suspend or revoke the permit for failure to
pay fees while those fees are being disputed under s. NR 410.04
(6).

(f)  Failure to file annual emission inventory reports.  An inten-
tional failure by the permit holder to file annual emission inven-
tory reports required under ch. NR 438.

(g)  Cause or exacerbate.  1.  A determination by the depart-
ment that the emissions unit or units covered under a general or
registration construction permit cause or exacerbate, or may cause
or exacerbate, a violation of any ambient air quality standard or
ambient air increment. The determination shall be made through
an air quality assessment using the following procedures, as
appropriate, which may be conducted after the determination that
the source was covered under the general or registration construc-
tion permit.

a.  For general construction permits, the department shall use
criteria, methodologies or modeling consistent with criteria,
methodologies or modeling used for any air quality analysis con-
ducted under s. NR 406.16 (1) (c).

b.  For registration construction permits, the department shall
use either an air dispersion model using maximum actual emis-
sions on an annual or hourly basis or criteria, methodologies or
modeling consistent with criteria, methodologies or modeling
used for any air quality analysis conducted under s. NR 406.17 (1)
(b).

2.  Notwithstanding a determination made under subd. 1., the
owner or operator will be deemed to be in compliance with the
requirement to obtain a construction permit until the department
takes final action on a subsequent application for a construction
permit, if the application is submitted to the department by the
owner or operator within 30 days after the department notifies the
owner or operator of its determination under this paragraph and
the owner or operator is in compliance with the otherwise applica-
ble general or registration construction permit from the time the
determination is made under subd. 1. until the department takes
final action under this subdivision.

(1m) The department may reopen or revise a construction per-
mit to reflect a decrease in a plant−wide applicability limit pur-
suant to s. NR 405.18 (8) (b) or 408.11 (8) (b), using the proce-
dures in s. NR 405.18 (5) or 408.11 (5), respectively.

(2) Any revised permit may be issued only if it meets the crite-
ria in s. 285.63, Stats.

(3) After providing 14 days written notice to the permit holder
and to the persons listed under s. 285.61 (5) (a) 2. to 5., Stats., the
department may revise or revoke an individual construction per-
mit if requested by the permit holder in order to be eligible for a
general construction or operation permit or a registration con-
struction or operation permit.

History:  Cr. Register, December, 1993, No. 456, eff. 1−1−94; am. (1) (f), Register,
June, 1995, No. 474, eff. 7−1−95; am. (1) (intro.), Register, December, 1996, No. 492,
eff. 1−1−97; CR 04−107: am. (1) (intro.) and (c), cr. (1) (g) and (3) Register August
2005 No. 596, eff. 9−1−05; CR 06−019: cr. (1m) Register June 2007 No. 618, eff.
7−1−07.

NR 406.12 Permit duration periods.   Approval to con-
struct or modify a stationary source shall become invalid 18
months after the date when a construction permit was issued by the
department unless the permit specifies otherwise. The department
may only extend such a time period for up to 18 additional months
on written request upon satisfactory showing that an extension is
justified unless the permit specifies otherwise.

History:  Renum. from NR 154.05 (12), (13) and (14) and am. Register, Septem-
ber, 1986, No. 369, eff. 10−1−86; renum. (1) and am., r. (2) and (3), Register, May,
1992, No. 437, eff. 6−1−92; emerg. renum. from NR 408.05 and am., eff. 11−15−92;
renum. from NR 408.05 and am., Register, May, 1993, No. 449, eff. 6−1−93;  renum.
from NR 406.11, Register, December, 1993, No. 456, eff. 1−1−94.

NR 406.13 Duty to comply.   Approval to construct or
modify does not relieve any owner or operator of the responsibil-
ity to comply with the emission limits of chs. NR 400 to 499, the
air quality standards of ch. NR 404 or the control strategies of all
local, state and federal regulations which are part of the state
implementation plan.

History:  Renum. from NR 154.05 (15), Register, September, 1986, No. 369, eff.
10−1−86; am. Register, May, 1992, No. 437, eff. 6−1−92; emerg. renum. from NR
408.06, eff. 11−15−92; renum. from NR 408.06, Register, May, 1993, No. 449, eff.
6−1−93; renum. from NR 406.12, Register, December, 1993, No. 456, eff. 1−1−94.

NR 406.15 Relocation of portable sources.
(1) APPLICABILITY.  This section applies to all portable sources of
air contaminants which are required under s. 285.60, Stats., to
have a construction permit and to notify the department prior to
relocation.

(2) PERMIT REQUIREMENT.  No person may cause, allow or per-
mit the relocation of a portable source to a new site without first
obtaining a construction permit unless the portable source is
exempt from the requirement to obtain a permit under s. NR
406.04, the portable source is an approved relocated source under
s. 285.60 (5), Stats., or the portable source is exempt from the
requirement to obtain an additional permit under sub. (3).

(3) RELOCATION INTO AND WITHIN OZONE NONATTAINMENT
AREAS.  Notwithstanding s. 285.60 (5) (a) 1., Stats., and pursuant
to s. 285.60 (6), Stats., a portable source may relocate into or
within a nonattainment area for ozone without obtaining an addi-
tional permit if all of the following requirements are met:

(a)  The source has the potential to emit less than 25 tons per
year of VOC and less than 25 tons per year of NOx.

(b)  The source has an operation permit under s. 285.60, Stats.,
prior to relocation.

(c)  The owner or operator of the source provides written notice
to the department at least 20 days prior to relocation and the
department does not object to the relocation.

(d)  The source in its new location will meet all applicable emis-
sion limitations and any visibility requirements in chs. NR 401 to
499.

(e)  The source is not an affected source.
History:  Renum. (1) from NR 409.01 (1) and am., (2) from NR 409.025 and am.,

(3) from NR 409.03, Register, April, 1995, No. 472, eff. 5−1−95.
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Chapter NR 406

CONSTRUCTION PERMITS

NR 406.01 Applicability; purpose.
NR 406.02 Definitions.
NR 406.03 Permit requirements and exemptions for construction permits.
NR 406.035 Establishment or distribution of plant−wide applicability limitations.
NR 406.04 Direct sources exempt from construction permit requirements.
NR 406.07 Scope of permit exemption.
NR 406.075 Federally enforceable requirements.
NR 406.08 Action on permit applications.
NR 406.09 Air quality analysis.

NR 406.10 Violations.
NR 406.11 Construction permit revision, suspension and revocation.
NR 406.12 Permit duration periods.
NR 406.13 Duty to comply.
NR 406.15 Relocation of portable sources.
NR 406.16 General construction permits.
NR 406.17 Registration construction permits.
NR 406.18 Petition for issuance of general construction permits and registration

construction permits.

Note:  Corrections made under s. 13.93 (2m) (b) 7., Stats., Register, December,
1996, No. 492.

NR 406.01 Applicability; purpose.   (1) APPLICABILITY.
This chapter applies to all air contaminant sources, except indirect
sources, which may be required under s. 285.60, Stats., to obtain
construction permits.  In accordance with s. 285.60 (6), Stats., this
chapter exempts sources of certain sizes and types from the
requirement to obtain a permit.  For nonattainment area major
sources the construction permit requirements of ch. NR 408 apply
in addition to the requirements of this chapter.

Note:  Construction permit application requirements for indirect sources are con-
tained in ch. NR 411.

(2) PURPOSE.  This chapter is adopted under ss. 285.11, 285.60
(6), 285.63, 285.65 and 285.66, Stats., to exempt types of station-
ary sources from the requirement to obtain a construction permit
and to establish permit and permit review requirements and permit
duration for construction permits.

History:   Cr. Register, September, 1986, No. 369, eff. 10−1−86; am. Register,
April, 1988, No. 388, eff. 5−1−88; emerg. am. (1), eff. 11−15−92; am., Register, May,
1993, No. 449, eff. 6−1−93; am. (1), Register, June, 1995, No. 474, eff. 7−1−95.

NR 406.02 Definitions.   The definitions contained in ch.
NR 400 apply to the terms used in this chapter. In addition, the fol-
lowing definitions apply to the terms used in this chapter:

(1) “Clean fuel” means distillate oil, as defined in s. NR
440.205 (2) (h), with a sulfur content less than 0.05% by weight,
natural gas, propane, biodiesel fuel, as determined using the pro-
cedures in ASTM D6751−09, incorporated by reference in s. NR
484.10 (55v), or any blend of distillate oil and biodiesel fuel.

(1m) “Facility”  means all stationary sources emitting air con-
taminants which belong to the same industrial grouping, are
located on one or more contiguous or adjacent properties, and are
under the control of the same person, or persons under common
control.  Emissions resulting from loading, unloading or stockpil-
ing materials to or from vessels or vehicles while at a facility shall
be considered as part of the facility’s emissions.  Air contaminant
sources, other than transportation related activities, shall be con-
sidered as part of the same industrial grouping if they are classified
under the same 2−digit major group as described in the Standard
Industrial Classification Manual, 1987, incorporated by reference
in s. NR 484.05 (1).

(2) “Individual construction permit” means a construction
permit which is not a general construction permit issued under s.
NR 406.16 or a registration construction permit issued under s.
NR 406.17.

(3) “Initial  crusher” means, at a nonmetallic mineral process-
ing plant, any crusher into which nonmetallic minerals can be fed
without prior crushing in that plant.

(4) “Initial  grinding mill” means, at a nonmetallic mineral
processing plant, any grinding mill into which nonmetallic miner-
als can be fed without prior crushing in that plant.

(5) “Municipal garbage and refuse” means garbage and
refuse, as those terms are defined in ch. NR 500, which are primar-

ily  generated by residential activities but which may include
minor amounts of commercial and industrial garbage and refuse
that are in the total waste stream and are not hazardous.  Municipal
garbage and refuse does not include sludge which is generated
from a municipal, commercial or industrial wastewater treatment
plant, water supply treatment plant or air pollution control facility.

(6) “Permit revision” means any change to a construction per-
mit to reflect a change at a source that is not a modification of the
source.

(7) “Regulated asbestos−containing material” has the mean-
ing given in s. NR 447.02 (33).

History:   Cr. (intro.), renum from NR 154.01, Register, September, 1986, No. 369,
eff. 10−1−86; r. (1), r. and recr. (2), renum. (3) to (7) and (9) to be NR 400.02 (17m),
(43m), NR 406.02 (1), NR 400.02 (46s), NR 406.02 (6) and (10), cr. (3) to (5), (7),
(9) and (11), (12) renum. from NR 400.02 (98) and am., Register, April, 1988, No.
388, eff. 5−1−88; correction in (6) made under s. 13.93 (2m) (6) 7., Stats., Register,
April, 1988, No. 388; (1) renum. from NR 400.02 (16), renum. (1) to be (1m), am.
(3), Register, August, 1991, No. 428, eff. 9−1−91; emerg. cr. (2m) and (13), eff.
11−15−92; am. (intro.), Register, May, 1993, No. 449, eff. 6−1−93; cr. (10m), Regis-
ter, December, 1993, No. 456, eff. 1−1−94; r. (1) to (5), (7) to (10), (11) and (12), Reg-
ister, June, 1995, No. 474, eff. 7−1−95; renum. (6) and (10m) to be (1) and (2), Regis-
ter, December, 1996, No. 492, eff. 1−1−97; renum. (1) and (2) to be (3) and (4), cr.
(1) and (2), Register, December, 1997, No. 504, eff. 1−1−98; CR 04−107: renum. (1)
to (4) to be (3) to (6), cr. (1) and (2) Register August 2005 No. 596, eff. 9−1−05; CR
06−047: renum. (1) to be (1m), cr. (1) Register May 2007 No. 617, eff. 6−1−07; CR
09−020: am. (1), cr. (7) Register January 2010 No. 649, eff. 2−1−10.

NR 406.03 Permit requirements and exemptions for
construction  permits.   (1) PERMIT REQUIREMENT.  Except as
provided in sub. (2), no person may commence construction,
reconstruction, replacement, relocation or modification of a sta-
tionary source unless the person has a construction permit for the
source or unless the source is exempt from the requirement to
obtain a permit under s. 285.60 (5), Stats., or under this chapter.

(1m) APPLICATION AND FORMS.  (a)  Applications for construc-
tion permits shall be made on forms supplied by the department
for these purposes and supplemented with other materials as indi-
cated on the forms.  The forms may be supplied by the department
in an electronic format, such as on a computer disk, or on line, if
so requested by the applicant.

Note:  Application forms may be obtained from Department Regional Headquar-
ters or Service Center offices, or from the Wisconsin Department of Natural
Resources, Bureau of Air Management, PO Box 7921, Madison WI 53707−7921,
Attention: Construction permits.  The internet web address is:  http://dnr.wi.gov/air/
permits.html.

(b)  Application materials, including construction permit
waiver requests, may be submitted on paper or in an electronic for-
mat.  The applicant shall submit 2 copies of all forms and other
required materials, as indicated on the forms, which are submitted
on paper.  The applicant shall submit one copy of all forms and
other required materials, as indicated on the forms, which are sub-
mitted in an electronic format.  These materials shall be submitted
to the Wisconsin Department of Natural Resources, Bureau of Air
Management, PO Box 7921, Madison WI 53707−7921, Atten-
tion: Construction permits.

(2) WAIVER OF CONSTRUCTION PERMIT REQUIREMENTS.  (a)  A
person who is required to obtain a construction permit under s.
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under any of the federal regulations implementing the Act or
under the state implementation plan.

History:   CR 04−106: cr. Register November 2005 No. 599, eff. 12−1−05.

NR 406.08 Action on permit applications.   (1) This
section applies to actions on permits for which applications are
received on or after September 1, 2000.  This section does not
apply to actions on applications for permits where the source com-
mences construction prior to issuance of a construction permit.
This section does not apply to construction permits which are sub-
ject to the notice, comment and hearing provisions of s. 293.43,
Stats.

(2) (a)  The department shall make a determination under s.
285.61 (8), Stats., on a permit application within 205 business
days of receipt of a complete application for construction or modi-
fication of a major stationary source as defined in s. NR 405.02
(22) or a major source as defined in s. NR 408.02 (21), unless com-
pliance with s. 1.11, Stats., requires a longer time.  For a major
source that is located in an attainment area, the department shall
complete its responsibilities under s. 1.11, Stats., within one year.

(b)  The department shall make a determination under s. 285.61
(8), Stats., on a permit application within 145 business days of
receipt of a complete application for construction or modification
of any stationary source not described in par. (a), unless com-
pliance with s. 1.11, Stats., requires a longer time.

(3) If the department does not make a determination within
the applicable time period specified in sub. (2), the department
may not impose an application fee for the permit under s. NR
410.03, and shall refund any application fee submitted with the
application.

(4) (a)  The Forest County Potawatomi Community shall have
the opportunity to review best available control technology
(BACT) or maximum achievable control technology (MACT)
determinations made by the department for any new or modified
source that is either of the following:

1.  Wholly or partially locating or located within a radius of
22.25 miles from the geographic center of the FCPC Class I area,
as identified in s. NR 400.02 (66m).

2.  Wholly or partially locating or located within 62 miles of
the FCPC Class I area, and has a modeled impact exceeding 1
microgram per cubic meter averaged over any 24−hour period for
mercury or for any regulated pollutant that has an ambient air
quality standard in s. NR 404.04.

(b)  Disagreements between the department and the Forest
County Potawatomi Community regarding BACT or MACT
determinations are subject to dispute resolution but the depart-
ment shall act on a permit application according to time period
requirements under ss. 285.61 and 285.62, Stats.

Note:  The geographic center of the FCPC Class I area, as identified in s. NR
400.02 (66m), was determined by finding the center of a rectangle placed around the
outer most portions of the Class I area.  The 22.25−mile radius was determined by
adding 10 miles to the distance of the outermost portion of the FCPC Class I area from
the geographic center of the FCPC Class I area.

The Department has determined that any source wholly located outside of a circle
with a radius of 74.25 miles from the geographic center of the FCPC Class I area is
not within 62 miles of the FCPC Class I area.  The 74.25−mile radius was determined
by adding 62 miles to the distance of the outermost portion of the FCPC Class I area
from the geographic center of the FCPC Class I area.  It is the Department’s intent that
this circle be used as a screening tool for determining applicability of this subsection,
and evidence that a source is wholly outside of this circle will be accepted as proof
that the source is not within 62 miles of the FCPC Class I area.

The relationship between the State of Wisconsin and the Forest County Potawa-
tomi Community with regard to the FCPC Class I area is established in a 1999 Class
I Final Agreement. Dispute resolution follows a process agreed to by the Department
and the Forest County Potawatomi Community pursuant to the Final Agreement.

The Final Agreement and a map showing the approximate 22.25−mile and
74.25−mile radii are available from the Department upon request, or may be found
on the Department’s web site.

History:   Cr. Register, September, 1986, No. 369, eff. 10−1−86; emerg. renum.
from NR 408.025, eff. 11−15−92; renum. from NR 408.025, Register, May, 1993, No.
449, eff. 6−1−93; r. and recr., Register, August, 2000, No. 536, eff. 9−1−00; CR
10−048: cr. (4) Register November 2010 No. 659, eff. 12−1−10.

NR 406.09 Air quality analysis.   The air quality impact
of a proposed stationary source will be determined at such loca-
tions where members of the public might reasonably be exposed
for time periods consistent with the ambient air quality standards
for the pollutants for which analysis is carried out.

History:   Renum. from NR 154.05 (8) and am. Register, September, 1986, No.
369, eff. 10−1−86; emerg. renum. from NR 408.03, eff. 11−15−92; renum. from NR
408.03, Register, May, 1993, No. 449, eff. 6−1−93.

NR 406.10 Violations.   Any owner or operator who fails
to construct a stationary source in accordance with the application
as approved by the department; any owner or operator who fails
to construct and operate a stationary source in accordance with
conditions imposed by the department under s. 285.65, Stats.; any
owner or operator who modifies a stationary source in violation
of conditions imposed by the department under s. 285.65, Stats.;
or any owner or operator who commences construction or modifi-
cation of a stationary source without applying for and receiving
a permit as required under this chapter or ch. NR 408 shall be con-
sidered in violation of s. 285.60, Stats.

History:   Renum. from s. NR 154.05 (1) and am. Register, September, 1986, No.
369, eff. 10−1−86; emerg. renum. from NR 408.04 and am., eff. 11−15−92; renum.
from NR 408.04 and am., Register, May, 1993, No. 449, eff. 6−1−93.

NR 406.11 Construction permit revision, suspen -
sion  and revocation.   (1) After providing 21 days written
notice to the permit holder and to the persons listed under s. 285.61
(5) (a) 2. to 5., Stats., the department may revise, suspend, revoke
or withdraw a source from coverage under a construction permit,
part of that permit or the conditions of that permit if there is or was
any of the following:

(a)  Violation.  A significant or recurring violation of any condi-
tion of the permit which causes or exacerbates a violation of any
ambient air quality standard or ambient air increment or which
causes air pollution.

(b)  Misrepresentation or deliberate failure to disclose.  Any
misrepresentation or a deliberate failure to disclose fully all rele-
vant, significant facts when obtaining the permit.

(c)  Department determination.  A determination by the depart-
ment that the permit must be revised or coverage withdrawn to
assure compliance with the applicable requirements.

(d)  Request.  A request by the permit holder to revise, suspend
or revoke the permit.

(e)  Failure to pay fees.  An intentional failure by the permit
holder to pay in full the fees required under ch. NR 410, except the
department may not suspend or revoke the permit for failure to
pay fees while those fees are being disputed under s. NR 410.04
(6).

(f)  Failure to file annual emission inventory reports.  An inten-
tional failure by the permit holder to file annual emission inven-
tory reports required under ch. NR 438.

(g)  Cause or exacerbate.  1.  A determination by the depart-
ment that the emissions unit or units covered under a general or
registration construction permit cause or exacerbate, or may cause
or exacerbate, a violation of any ambient air quality standard or
ambient air increment.  The determination shall be made through
an air quality assessment using the following procedures, as
appropriate, which may be conducted after the determination that
the source was covered under the general or registration construc-
tion permit.

a.  For general construction permits, the department shall use
criteria, methodologies or modeling consistent with criteria,
methodologies or modeling used for any air quality analysis con-
ducted under s. NR 406.16 (1) (c).

b.  For registration construction permits, the department shall
use either an air dispersion model using maximum actual emis-
sions on an annual or hourly basis or criteria, methodologies or
modeling consistent with criteria, methodologies or modeling
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Chapter NR 406

CONSTRUCTION PERMITS

NR 406.01 Applicability; purpose.
NR 406.02 Definitions.
NR 406.03 Permit requirements and exemptions for construction permits.
NR 406.04 Direct sources exempt from construction permit requirements.
NR 406.07 Scope of permit exemption.
NR 406.075 Federally enforceable requirements.
NR 406.08 Action on permit applications.
NR 406.09 Air quality analysis.
NR 406.10 Violations.

NR 406.11 Construction permit revision, suspension and revocation.
NR 406.12 Permit duration periods.
NR 406.13 Duty to comply.
NR 406.15 Relocation of portable sources.
NR 406.16 General construction permits.
NR 406.17 Registration construction permits.
NR 406.18 Petition for issuance of general construction permits and registration

construction permits.

Note:  Corrections made under s. 13.93 (2m) (b) 7., Stats., Register, December,
1996, No. 492.

NR 406.01 Applicability; purpose.   (1) APPLICABILITY.
This chapter applies to all air contaminant sources, except indirect
sources, which may be required under s. 285.60, Stats., to obtain
construction permits. In accordance with s. 285.60 (6), Stats., this
chapter exempts sources of certain sizes and types from the
requirement to obtain a permit. For nonattainment area major
sources the construction permit requirements of ch. NR 408 apply
in addition to the requirements of this chapter.

Note:  Construction permit application requirements for indirect sources are con-
tained in ch. NR 411.

(2) PURPOSE.  This chapter is adopted under ss. 285.11, 285.60
(6), 285.63, 285.65 and 285.66, Stats., to exempt types of station-
ary sources from the requirement to obtain a construction permit
and to establish permit and permit review requirements and permit
duration for construction permits.

History:   Cr. Register, September, 1986, No. 369, eff. 10−1−86; am. Register,
April, 1988, No. 388, eff. 5−1−88; emerg. am. (1), eff. 11−15−92; am., Register, May,
1993, No. 449, eff. 6−1−93; am. (1), Register, June, 1995, No. 474, eff. 7−1−95.

NR 406.02 Definitions.   The definitions contained in ch.
NR 400 apply to the terms used in this chapter. In addition, the fol-
lowing definitions apply to the terms used in this chapter:

(1) “Clean fuel” means distillate oil, as defined in s. NR
440.205 (2) (h), with a sulfur content less than 0.05% by weight,
natural gas or propane.

(1m) “Facility”  means all stationary sources emitting air con-
taminants which belong to the same industrial grouping, are
located on one or more contiguous or adjacent properties, and are
under the control of the same person, or persons under common
control. Emissions resulting from loading, unloading or stockpil-
ing materials to or from vessels or vehicles while at a facility shall
be considered as part of the facility’s emissions. Air contaminant
sources, other than transportation related activities, shall be con-
sidered as part of the same industrial grouping if they are classified
under the same 2−digit major group as described in the Standard
Industrial Classification Manual, 1987, incorporated by reference
in s. NR 484.05 (1).

(2) “Individual construction permit” means a construction
permit which is not a general construction permit issued under s.
NR 406.16 or a registration construction permit issued under s.
NR 406.17.

(3) “Initial  crusher” means, at a nonmetallic mineral process-
ing plant, any crusher into which nonmetallic minerals can be fed
without prior crushing in that plant.

(4) “Initial  grinding mill” means, at a nonmetallic mineral
processing plant, any grinding mill into which nonmetallic miner-
als can be fed without prior crushing in that plant.

(5) “Municipal garbage and refuse” means garbage and
refuse, as those terms are defined in ch. NR 500, which are primar-
ily  generated by residential activities but which may include
minor amounts of commercial and industrial garbage and refuse

that are in the total waste stream and are not hazardous. Municipal
garbage and refuse does not include sludge which is generated
from a municipal, commercial or industrial wastewater treatment
plant, water supply treatment plant or air pollution control facility.

(6) “Permit revision” means any change to a construction per-
mit to reflect a change at a source that is not a modification of the
source.

History:   Cr. (intro.), renum from NR 154.01, Register, September, 1986, No. 369,
eff. 10−1−86; r. (1), r. and recr. (2), renum. (3) to (7) and (9) to be NR 400.02 (17m),
(43m), NR 406.02 (1), NR 400.02 (46s), NR 406.02 (6) and (10), cr. (3) to (5), (7),
(9) and (11), (12) renum. from NR 400.02 (98) and am., Register, April, 1988, No.
388, eff. 5−1−88; correction in (6) made under s. 13.93 (2m) (6) 7., Stats., Register,
April, 1988, No. 388; (1) renum. from NR 400.02 (16), renum. (1) to be (1m), am.
(3), Register, August, 1991, No. 428, eff. 9−1−91; emerg. cr. (2m) and (13), eff.
11−15−92; am. (intro.), Register, May, 1993, No. 449, eff. 6−1−93; cr. (10m), Regis-
ter, December, 1993, No. 456, eff. 1−1−94; r. (1) to (5), (7) to (10), (11) and (12), Reg-
ister, June, 1995, No. 474, eff. 7−1−95; renum. (6) and (10m) to be (1) and (2), Regis-
ter, December, 1996, No. 492, eff. 1−1−97; renum. (1) and (2) to be (3) and (4), cr.
(1) and (2), Register, December, 1997, No. 504, eff. 1−1−98; CR 04−107: renum. (1)
to (4) to be (3) to (6), cr. (1) and (2) Register August 2005 No. 596, eff. 9−1−05; CR
06−047: renum. (1) to be (1m), cr. (1) Register May 2007 No. 617, eff. 6−1−07.

NR 406.03 Permit requirements and exemptions for
construction  permits.   (1) PERMIT REQUIREMENT.  Except as
provided in sub. (2), no person may commence construction,
reconstruction, replacement, relocation or modification of a sta-
tionary source unless the person has a construction permit for the
source or unless the source is exempt from the requirement to
obtain a permit under s. 285.60 (5), Stats., or under this chapter.
Applications for the construction permit shall be submitted on
forms which are available from the department at its Madison
headquarters and regional offices.

(2) WAIVER OF CONSTRUCTION PERMIT REQUIREMENTS.  (a)  A
person who is required to obtain a construction permit under s.
285.60, Stats., may request a waiver from the department in order
to commence construction, reconstruction, replacement, reloca-
tion or modification of an air pollution source prior to the depart-
ment issuing a construction permit to the source under this chap-
ter.  A waiver request shall be made in writing and shall include
an explanation of the circumstances that justify the request and
when those circumstances arose or may be anticipated to arise.
The waiver request shall be signed by a responsible official for the
facility.

(b)  The department may grant a waiver provided that all of the
following conditions are satisfied:

1.  The person has submitted a complete construction permit
application for the source to the department.

2.  The person has submitted a complete waiver request to the
department which demonstrates that undue hardship will be
caused if a waiver is not granted.  Undue hardship may result from
any of the following:

a.  Adverse weather conditions.
b.  Catastrophic damage of existing equipment.
c.  A substantial economic or financial hardship that may pre-

clude the project in its entirety.
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d.  Other unique conditions.
3.  The person has paid the waiver review fee required under

s. NR 410.03 (1) (bm).
(c)  The department shall act on the waiver request within 15

days of receipt of a complete request and respond to the applicant
either approving or denying that request.

(d)  The source may commence construction, reconstruction,
replacement, relocation or modification when a waiver is granted.

Note:  A waiver does not relieve the applicant from the obligation to comply with
any other applicable regulations or requirements.  If the applicant proceeds with con-
struction after a waiver is granted, they do so at the applicant’s own risk.  Granting
the waiver does not obligate the department to approve the air permit application for
the source.

(e)  The source referenced in par. (b) 1. may not be initially
operated until a construction permit is issued.

(f)  The department may not grant a waiver for a source that
requires a permit under ch. NR 405 or 408 or requires a permit to
establish enforceable limitations on potential to emit to avoid per-
mit requirements of ch. NR 405 or 408.

(g)  The department may not grant a waiver to a source located
or to be located within 10 kilometers of a Class I area under this
subsection.

(h)  The department may rescind a waiver granted under this
subsection if the owner or operator does not diligently respond to
department inquiries on the construction permit application or if
the department preliminarily determines that the source will not
meet the criteria for permit approval under s. 285.63 (1), Stats.

Note:  The address of the Madison headquarters is: Wisconsin Department of Nat-
ural Resources, Bureau of Air Management, PO Box 7921, Madison WI 53707,
Attention: Permit Application Forms

History:  Renum. from NR 154.04 (1), Register, September, 1986, No. 369, eff.
10−1−86; emerg. am. eff. 11−15−92; am. Register, May, 1993, No. 449, eff. 6−1−93;
CR 06−079: renum. to be (1) and am., cr. (2) Register May 2007 No. 617, eff.
6−1−07.

NR 406.04 Direct sources exempt from  construc -
tion  permit requirements.   This section does not provide an
exemption from construction permit requirements for a source
that is required to obtain a permit under ch. NR 405 or 408 or s.
NR 446.05.  For any direct source not required to obtain a permit
under ch. NR 405 or 408 or s. NR 446.05, no construction permit
is required prior to commencing construction, reconstruction,
replacement, relocation or modification if the following condi-
tions are met:

(1) SPECIFIC CATEGORIES OF EXEMPT SOURCES.  The following
categories of direct sources are exempt from the requirement to
obtain a construction permit unless construction, reconstruction,
replacement, relocation or modification of the source is prohibited
by any permit, plan approval or special order applicable to the
source:

(a)  One or more external combustion furnaces at a source
which will not burn any hazardous waste identified under ch. NR
661, or which have been issued a license or licenses under ch. NR
670, and if no individual furnace is designed to burn the following
fuels at more than the maximum rates indicated:

1.  Coal, coke or other solid fuels, except wood, at a heat input
rate of not more than 1.0 million Btu per hour.

2.  Wood alone or wood in combination with gaseous or liquid
fossil fuels at a heat input rate of not more than 5.0 million Btu per
hour.

3.  Residual or crude oil at a heat input rate of not more than
5.0 million Btu per hour.

4.  Distillate oil at a heat input rate of not more than 10 million
Btu per hour.

5.  Gaseous fossil fuel at a heat input rate of not more than 25
million Btu per hour.

(b)  Equipment which is designed to incinerate solid wastes,
which are not pathological wastes, infectious wastes, municipal
wastes or hazardous wastes under ch. NR 661, at a rate of not more
than 500 pounds per hour.

(ce)  Grain storage facilities; including facilities with rack dry-
ers designed to dry grain at a rate of not more than 1,500 bushels
per hour at 5% moisture extraction, or rack dryers equipped with
at least 50 mesh screens, or column dryers; with an average ton-
nage of grain received of less than 5500 tons per month and which
are not subject to s. NR 440.47.  The average monthly tonnage of
grain received shall be calculated by dividing the cumulative ton-
nage of grain received since January 1 of each year by 12. The
average monthly tonnage of grain received does not include prod-
uct that the facility sells, acting as a broker, which is never actually
received or dried at the grain storage facility.

(cm)  Grain processing facilities; including facilities with rack
dryers designed to dry grain at a rate of not more than 1,500 bush-
els per hour at 5% moisture extraction, or rack dryers equipped
with at least 50 mesh screens, or column dryers; with an average
tonnage of grain received of less than 4500 tons per month and
which are not subject to s. NR 440.47. The average monthly ton-
nage of grain received shall be calculated by dividing the cumula-
tive tonnage of grain received since January 1 of each year by 12.
The average monthly tonnage of grain received does not include
product that the facility receives that is packaged when received
and remains packaged.

(d)  Portland concrete batch plants which produce or will pro-
duce less than 20,000 cubic yards of concrete per month averaged
over any 12 consecutive month period.

(e)  Storage tanks containing organic compounds with a true
vapor pressure in pounds per square inch absolute at 70°F of less
than 1.52 with a combined total tankage capacity of not more than
40,000 gallons.

(f)  VOC storage tanks with a combined total tankage capacity
of not  more than 10,000 gallons of volatile organic compounds.

(g)  Painting or coating operations, including associated clean-
ing operations, which emit or will emit not more than 1666 pounds
of volatile organic compounds per month, which are measured
prior to entering any emission control devices, unless the emis-
sions of any single hazardous air pollutant listed under section 112
(b) of the Act (42 USC 7412(b)) equal or exceed 10 tons per year
or the cumulative emissions of hazardous air pollutants listed
under section 112 (b) of the Act equal or exceed 25 tons per year.

(gm)  Automobile refinishing operations, including associated
cleaning operations, which emit or will emit not more than 1666
pounds of volatile organic compounds per month, which are mea-
sured prior to entering any emission control devices, unless the
emissions of any single hazardous air pollutant listed under sec-
tion 112(b) of the Act (42 USC 7412(b)) equal or exceed 10 tons
per year or the cumulative emissions of hazardous air pollutants
listed under section 112(b) of the Act equal or exceed 25 tons per
year.

(h)  Graphic arts operations, including associated cleaning
operations, which emit or will emit not more than 1666 pounds of
volatile organic compounds per month, which are measured prior
to entering any emission control devices, unless the emissions of
any single hazardous air pollutant listed under section 112 (b) of
the Act equal or exceed 10 tons per year or the cumulative emis-
sions of hazardous air pollutants listed under section 112 (b) of the
Act equal or exceed 25 tons per year.

(i)  Equipment used or to be used for the purpose of testing or
research provided that all of the following requirements are met:

1.  A complete application for exemption is made describing
the proposed testing or research and including an operating sched-
ule and the types and quantities of emissions anticipated.

2.  The department determines that the equipment to be used
and the anticipated emissions from the testing or research will not
present a significant hazard to public health, safety or welfare or
to the environment and approves the application for exemption.

3.  The equipment will be in operation for less than 12 months.
4.  The department approves the application for exemption

submitted under subd. 1. The department shall approve or deny
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(x)  Any quarry, mine or other facility where nonmetallic min-
erals are extracted that is not a ledge rock quarry or industrial sand
mine.

(y)  Ledge rock quarries with actual production of less than
25,000 tons per month on a rolling 12 month average, or with
actual operation of less than 365 days per 5 year period.

(z)  Industrial sand mines with actual production of less than
2,000 tons per month on a rolling 12 month average.

(za)  Fixed sand and gravel plants and fixed crushed stone
plants with capacities of 25 tons per hour or less.

(zb)  Portable sand and gravel plants and portable crushed
stone plants with capacities of 150 tons per hour or less.

(zc)  The addition or replacement of the following equipment
at a nonmetallic mineral processing facility which has an opera-
tion permit or which has filed a complete application for an opera-
tion permit pursuant to ch. NR 407:

1.  Any crusher other than an initial crusher.
2.  Any grinding mill other than an initial grinding mill.
3.  Any screening operation.
4.  Any bucket elevator.
5.  Any belt conveyor.
6.  Any bagging operation.
7.  Any storage bin.
8.  Any grizzly.
9.  Any pan feeder.
10.  Any other nonmetallic mineral processing equipment

subject to s. NR 440.688 other than an initial crusher or initial
grinding mill.

(zg)  Equipment that temporarily increases steam generation
capability at a source provided that all of the following conditions
are met:

1.  The equipment will be installed and operated only when at
least one of the permanent steam generating units at the source is
out of service for maintenance, repair or an emergency.

2.  The equipment will not be operated for more than 3,200
hours and will be shut down and removed within 9 calendar
months after installation.

3.  Only natural gas will be used as fuel in the equipment.
4.  The equipment will meet all applicable emission limits.
5.  All applicable monitoring requirements will be met during

the equipment’s period of use.
6.  Use of the equipment will not cause or exacerbate an

exceedance of any ambient air quality standard or ambient air
increment in s. NR 404.04 or 404.05.

7.  A complete application for exemption is submitted to the
department for approval. The application shall contain all of the
following:

a.  A description of the equipment.
b.  The reason for the need to use the equipment.
c.  A description of how the conditions in subds. 1. to 6. will

be met.
8.  The department approves the application for exemption

submitted under subd. 7.  The department shall approve or deny
the exemption in writing within 10 business days after receipt of
a complete application.

(zh)  1.  Any construction, modification, replacement, reloca-
tion or reconstruction of an emissions unit at a stationary source
which is exempt from the requirement to obtain an operation per-
mit under s. NR 407.03 (1m), provided the stationary source still
qualifies for the exemption under s. NR 407.03 (1m) after comple-
tion of the proposed construction, modification, replacement,
relocation or reconstruction.

2.  Construction of a new facility if the facility will be exempt
from the requirement to obtain an operation permit under s. NR
407.03 (1m) after completion of the proposed construction.

(1m) ASBESTOS ABATEMENT NOTICE.  Each asbestos abatement
notice of intention is considered an application for permit exemp-
tion. The department may place conditions on any permit exemp-
tion granted under sub. (1) (n).

(1q) SOURCES EXEMPT BASED ON CONTROLLED ACTUAL EMIS-
SIONS.  Any emissions unit constructed, modified, replaced, relo-
cated or reconstructed at a stationary source where all of the fol-
lowing criteria and requirements are met:

(a)  The owner or operator of the stationary source has a
facility−wide operation permit under ch. NR 407 or has submitted
a timely and complete application for a facility−wide operation
permit.

(b)  Actual emissions from all of the constructed, modified,
replaced, relocated and reconstructed emissions units do not
exceed any of the following levels:

1.  1,666 pounds in any month averaged over any consecutive
12−month period for each of the following air contaminants: par-
ticulate matter, nitrogen oxide, sulfur dioxide, PM10, carbon mon-
oxide and volatile organic compounds.

2.  10 pounds in any month averaged over any consecutive
12−month period for lead.

(c)  None of the emissions units constructed, modified,
replaced, relocated or reconstructed requires a new BACT or
LAER determination under ch. NR 445 as a result of the new proj-
ect.

(d)  None of the emissions units constructed, modified,
replaced, relocated or reconstructed are subject to new permitting
requirements under ch. NR 405 or 408 as a result of the new proj-
ect.

(e)  The owner or operator of the stationary source submits to
the department a complete application for an operation permit
revision, or an updated application for an operation permit, which
includes each new, modified, replaced, relocated or reconstructed
emissions unit, prior to commencing construction, modification,
replacement, relocation or reconstruction and does all of the fol-
lowing:

1.  In the operation permit revision application, or updated
operation permit application, proposes monitoring of any control
equipment used to limit actual emissions from any emissions unit
being constructed, modified, replaced, relocated or reconstructed
in accordance with the monitoring requirements in s. NR 439.055.

2.  Commences monitoring of any control equipment as pro-
posed in subd. 1., and maintains any records necessary to dem-
onstrate compliance with any applicable emission limitation,
upon startup of any newly constructed, modified, replaced, relo-
cated or reconstructed emissions unit.

(f)  The owner or operator of the source submits to the depart-
ment a claim of exemption from construction permitting require-
ments. The exemption claim shall identify the emissions units
which are being constructed, modified, replaced, relocated or
reconstructed. The department shall respond to the claim of
exemption submittal within 20 business days after receipt of the
claim.

(g)  Any newly constructed emissions unit is not subject to an
emission limitation under section 111 or 112 of the Act (42 USC
7411 or 7412). Any modified,  replaced, relocated or recon-
structed emissions unit does not trigger any new emission limita-
tion or other requirement for the emissions unit under section 111
or 112 of the Act (42 USC 7411 or 7412).

Note:  The application for an operation permit or operation permit revision
required under this section will be evaluated by the department pursuant to the permit
approval criteria in ss. 285.63 and 285.64, Stats.   Application forms may be obtained
from the regional and area offices of the department or from the Wisconsin Depart-
ment of Natural Resources, Bureau of Air Management, PO Box 7921, Madison WI
53707−7921, Attention: operation permits.

(2) GENERAL CATEGORY OF EXEMPT SOURCES.  In addition to the
specific categories of exempt sources identified in sub. (1), no
construction permit is required prior to commencing construction,
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reconstruction, replacement, relocation or modification of a direct
source if all of the following conditions are met:

(a)  The construction, reconstruction, replacement, relocation
or modification of the source is not prohibited by any permit, plan
approval or special order applicable to the source.

(b)  The maximum theoretical emissions from the source for
sulfur dioxide or carbon monoxide do not exceed 9.0 pounds per
hour for each air contaminant.

(c)  The maximum theoretical emissions from the source for
particulate matter, nitrogen oxides or volatile organic compounds
do not exceed 5.7 pounds per hour for each air contaminant.

(cm)  The maximum theoretical emissions from the source for
PM10 do not exceed 3.4 pounds per hour.

(d)  The maximum theoretical emissions from the source for
lead do not exceed 0.13 pounds per hour.

(f)  1.  The maximum theoretical emissions from the source for
any hazardous air contaminant listed in Table A, B or C of  s. NR
445.07 are not greater than the emission rate for the air contami-
nant listed in column (c), (d), (e) or (f) of Table A, B or C of s. NR
445.07 for the respective stack height or the owner or operator of
the source meets the compliance demonstration and notification
requirements of s. NR 445.08 (7) (b).

Note:  Owners and operators of facilities emitting less than 3 tons of volatile
organic compounds and 5 tons of particulate matter on an annual basis, or who engage
in limited or no manufacturing activities, should refer to s. NR 445.11 prior to deter-
mining applicable requirements under this paragraph.

2.  The source is not subject to a best available control technol-
ogy or lowest achievable emission rate requirement in s. NR
445.07 (1) (c), (2), (3) or (4).

3.  The source does not combust fuel oil in a compression igni-
tion internal combustion engine subject to a best available control
technology requirement in s. NR 445.09 (3) (a).

4.  The source does not combust municipal solid waste, as
defined in s. NR 500.03 (86), or infectious wastes.

(h)  The source is not subject to any standard or regulation
under  section 111 or 112 of the Act (42 USC 7411 or 7412). If a
source is subject to regulations or requirements under section 112
only because of section 112(r) of the Act (42 USC 7412(r)), the
source is not for that reason required to obtain a construction per-
mit under this paragraph.

Note:  Sections 285.60 (1) (b) 1. and 285.62 (8), Stats., and s. NR 407.04 (1) (b)
3. require that a complete operation permit application or revision to an application
be submitted to the department prior to commencing construction or modification of
the equipment exempted under this section.  A source which already has an operation
permit must apply for a revision of that permit under s. NR 407.11, 407.12 or 407.13.

(2m) EXEMPTIONS FOR SOURCES WITH GENERAL OPERATION
AND REGISTRATION OPERATION PERMITS.  Notwithstanding the pro-
visions in s. NR 406.04 (1) and (2), no construction permit is
required prior to commencing construction, reconstruction,
replacement, relocation or modification of a stationary source if
all the following criteria are met:

(a)  The source is covered under a general operation permit
issued under s. NR 407.10 or a registration operation permit
issued under s. NR 407.105.

(b)  Except for any provisions contained in any general opera-
tion permit issued prior to September 1, 2005 specifying when a
construction permit is needed, the construction, reconstruction,
replacement, relocation or modification will not result in the
source violating any term or condition of the general operation
permit or the registration operation permit.

(c)  The construction, reconstruction, replacement, relocation
or modification does not require a permit under ch. NR 405 or 408.

Note:  This exemption applies to new or modified facilities if they are covered
under a general or registration operation permit.

(3) DETERMINATION OF HAZARDOUS EMISSIONS.  (a)  For the
purpose of determining emissions under sub. (2) (f), the owner or
operator of a source may rely on information on an approved
material safety data sheet if the approved material safety data
sheet lists a hazardous air contaminant listed in Table A, B or C

of s. NR 445.07 and for any hazardous air contaminant with a stan-
dard expressed as an ambient air concentration in column (g) of
Table A or B of s. NR 445.07 constitutes 1% (10,000 parts per mil-
lion) or more of the material or for any hazardous air contaminant
with a standard expressed as a control requirement in column (i)
of Table A, B or C of s. NR 445.07 constitutes 0.1% (1,000 parts
per million) or more of the material. If an approved material safety
data sheet for a material does not list a hazardous air contaminant
in Table A, B or C  of s. NR 445.07 at or above the amounts listed
in this paragraph, the material will be presumed not to result in
emissions of a hazardous air contaminant unless a hazardous air
contaminant is formed in processing of the material.

(b)  For the purpose of determining emissions under sub. (2) (f),
the owner or operator of a source may rely upon mass balance, or
other use, consumption and analytical methodologies for calculat-
ing potential emissions. However, the department may require
that a stack test be conducted to affirm the accuracy of emission
estimations.

(c)  For the purpose of determining emissions under sub. (2) (f),
the owner or operator of a source is not required to consider indoor
fugitive emissions in calculating emissions of any substance with
a standard expressed as an ambient air concentration in Table A,
B or C of s. NR 445.07.

(d)  For the purpose of determining emissions under sub. (2) (f),
the owner or operator of a source is not required to consider emis-
sions resulting directly from naturally occurring constituents in
windblown soil.

(e)  For the purposes of determining emissions under sub. (2)
(f), the owner or operator of a source is not required to consider
emissions of hazardous air contaminants associated with agricul-
tural waste prior to July 31, 2007.

(4) EXCLUSIONS FROM MODIFICATION.  None of the following
changes at a stationary source constitutes a modification:

(a)  Use of alternate fuel or raw material.  Use of an alternate
fuel or raw material which the source is designed to burn or use
if:

1.  The source has continuously had such design capability.
2.  The use will not cause or exacerbate the violation of an

ambient air quality standard or an ambient air increment.
3.  The use is not prohibited by any permit, plan approval or

special order applicable to the source.
4.  The use will not result in a violation of any emission limit

in chs. NR 405, 408, 409, 415 to 436 and 445.
5.  The use will not subject the source to any standard or regu-

lation under section 112 of the Act (42 USC 7412).
(b)  VOC RACT compliance.  A change at a source which is

made primarily for the purpose of complying with the require-
ments of a RACT compliance plan approved under chs. NR 419
to 425, or a VOC RACT variance approved under s. NR 436.05,
if  the change does not cause or exacerbate the violation of an
ambient air quality standard or ambient air increment for any air
contaminant other than ozone.

(c)  Resumption of operation.  1.  The resumption of operation
of a source after a period of closure if the existing equipment was
continuously included in the department’s emissions inventory as
an existing source covered by plans submitted under s. 285.11 (6),
Stats.

2.  The resumption of operation of a source after a period of
closure if the source was never included and never required to be
included in the emissions inventory as an existing source covered
by plans submitted under s. 285.11 (6), Stats., and the resumption
of operation of the source will not cause or exacerbate the viola-
tion of an ambient air quality standard or an ambient air increment,
will  not result in the emission of a new air contaminant and is not
prohibited by any permit, plan approval or special order applica-
ble to the source.

http://docs.legis.wisconsin.gov/code/prefaces/toc
CPANOS
Cross-Out



32 NR 406.04 WISCONSIN ADMINISTRATIVE CODE

May not be current adm. code. For current adm. code see: http://docs.legis.wisconsin.gov/code/prefaces/toc.

Register May 2007 No. 617

(d)  Increase in production rate.  An increase in production rate
if:

1.  The increased production rate does not exceed the design
capacity of the source.

2.  The production rate increase does not require any change
to existing equipment.

3.  The increase is not prohibited by any permit, plan approval
or special order applicable to the source.

4.  The increase will not cause or exacerbate the violation of
an ambient air quality standard or ambient air increment or violate
an emission limit.

(e)  Increase in hours of operation.  An increase in hours of
operation if:

1.  The increase is not prohibited by any permit, plan approval
or special order applicable to the source.

2.  The increase will not cause or exacerbate the violation of
an ambient air quality standard or ambient air increment or violate
an emission limit.

(f)  Change of ownership.  A change in ownership of a source.
(g)  Routine maintenance or repair.  The routine maintenance

or repair of a source.
(h)  Change to process lines emitting VOCs.  A change in a

method of operation of a process line subject to s. NR 424.03 (2)
(c) that meets all of the following criteria:

1.  The change does not result in annual potential VOC emis-
sions from the process line which exceed the currently allowed
annual potential VOC emissions based on conditions established
under s. NR 424.03 (2) (c).

2.  The change does not trigger a requirement under section
111 or 112 of the Act (42 USC 7411 or 7412).

Note:  The permittee shall continue to comply with the conditions established
under s. NR 424.03(2)(c) in its construction or operation permit until the permit is
revised.

(i)  Change to use a clean fuel.  A change to an external com-
bustion furnace to allow for the combustion of a clean fuel that
meets all of the following requirements:

1.  The external combustion furnace has a maximum heat
input capacity of no greater than 10 mmBtu/hour if the ability to
combust distillate oil is being added and 25 mmBtu/hour if the
ability to combust natural gas or propane is being added.

2.  The use of the new fuel does not cause or exacerbate the
exceedance of any ambient air quality standard or increment in ch.
NR 404.

3.  The change does not trigger a requirement under section
111 or 112 of the Act (42 USC 7411 or 7412).

(j)  Other changes.  A change where all of the following condi-
tions are met:

1.  The change is not prohibited by any permit, plan approval
or special order applicable to the source.

2.  The change is exempt under sub. (1), or the increased emis-
sions due to the change do not exceed the maximum theoretical
emission levels specified in sub. (2) (b), (c), (cm), (d) and (f).

3.  The change does not trigger a requirement under section
111 or 112 of the Act (42 USC 7411 or 7412).

(5) EXEMPT RELOCATIONS.  (a)  In addition to the approved relo-
cated sources which are exempt from the need for an additional
permit under s. 285.60 (5), Stats., and the relocation of an emis-
sions unit within the contiguous property of an attainment area
major source, no construction permit is required for the relocation
of an emissions unit within the contiguous property of a minor
source or a nonattainment area major source if all of the following
conditions are met:

1.  The relocation of the emissions unit is not prohibited by any
permit, plan approval or special order applicable to the source.

2.  The emissions unit will not be modified.

3.  The emissions unit meets all applicable emission limita-
tions.

4.  The emissions unit’s stack height or stack gas exit velocity
or temperature will not be decreased.

(b)  If the criteria in par. (a) 1., 2. and 3. are met but the emis-
sions unit’s stack height or stack gas exit velocity or temperature
will  be decreased, no construction permit is required for the
relocation of the emissions unit if the allowable emissions from
the source will not cause or exacerbate the violation of an ambient
air quality standard or ambient air increment.

(6) EXEMPT REPLACEMENTS.  No construction permit is
required for the replacement of a source if all of the following con-
ditions are met:

(a)  The replacement is for only a portion of a basic emissions
unit.

(b)  Such replacement is not prohibited by any permit, plan
approval or special order applicable to the source.

(c)  The essential components of the basic emissions unit are
not replaced through several partial replacements within a
12−month period.

(7) CONDITIONS FOR SPECIFIC EXEMPTIONS.  In order to be eligi-
ble for a specific exemption under sub. (1) (ce), (cm), (d), (g),
(gm), (h), (j), (m), (o), (y) or (z), the owner or operator of a direct
stationary source shall keep and maintain records of materials
used, emissions or production rates, that are adequate to demon-
strate that the source qualifies for the exemption. The owner or
operator of a direct stationary source shall begin keeping these
records no later than January 1, 1996 in order to qualify for
exemption under sub. (1) (d), (g),  (h), (j), (m), (o), (y) or (z), Janu-
ary 1, 1998, in order to qualify for exemption under sub. (1) (ce)
or (cm), or the date that the source commences operation, which-
ever is later, and maintain them for a minimum of 5 years. Any
direct stationary source that ever exceeds any level listed in sub.
(1) (ce), (cm), (d), (g), (gm),  (h), (j), (m), (o), (y) or (z) is not there-
after eligible for the exemption under that subsection.

History:   Cr. Register, March, 1972, No. 195, eff. 4−1−72; r. and recr. Register,
June, 1975, No. 234, eff. 7−1−75; am. (1), renum. (2) and (3) to be (3) and (4) and
am., cr. (2), Register, April, 1977, No. 256, eff. 5−1−77; r. and recr. Register, April,
1983, No. 328, eff. 5−1−83; reprinted to correct error in (2) (a) 8. , Register, July,
1983, No. 331; renum. from NR 154.04 (2) to (6), Register, September, 1986, No.
369, eff. 10−1−86; am. (1) (intro.), (e) and (f), (2) (intro.) and (g), (4) (a) (intro.), r.
(1) (m) to (o), renum. (3) (intro.), (a) to (c), (7) (a) to (c) to be (4) (intro.), (e) 1. to 3.,
NR 406.07 (1) and (2) and NR 406.04 (7) and am. (4) (intro.), (e) 3., NR 406.07 and
NR 406.04 (7), cr. (4) (e) (intro.), Register, April, 1988, No. 388, eff. 5−1−88; r. (2)
(e) and (4) (d), renum. (2) (d), (f), (g) and (4) (e) to be (2) (e), (g), (h) and (4) (d) and
am. (2) (g), cr. (2) (d), (f), (3) and (4) (a) 4., am. (4) (a) 2. and 3., Register, September,
1988, No. 393, eff. 10−1−88; cr. (2) (cm), Register, December, 1988, No. 396, eff.
1−1−89; cr. (1) (m), am. (1) (a) 1. to 3., (g), (h), and (j), (2) (b), (c), (cm), (d), (e) 1.
and 5., (f) 1. to 3. and (g), (7) (a), (b) and (c) 1. and 5., Register, August, 1991, No.
428, eff. 9−1−91; cr. (1) (n), Register, October, 1991, No. 430, eff. 11−1−91; correc-
tion in (1) (a) and (b), (4) (d) 2. made under s. 13.93 (2m) (b) 7., Stats., Register, Octo-
ber, 1991, No. 430; correction in (1) (a) and (n) made under s. 13.93 (2m) (b) 1. and
7., Stats., Register, May, 1992, No. 437; emerg. am. (1) (intro.), (a) (intro.) and 5., (b),
(c), (e), (g), (h), (j) and (l), (2), (4) (intro.) to (c), (5) and (6) (intro.), cr. (1) (lm), (4)
(e) to (g), r. and recr. (4) (d), r. (7), eff. 11−15−92; am. (1) (intro.), (a) (intro.) and 5.,
(b), (c), (e), (g), (h), (j) and (l), (2), (4) (intro.) to (c), (5) (a) (intro.), (b) and (6) (intro.),
r. (1) (d) and (7), cr. (2) (i), (4) (a) 5. and 6., (e) to (g), r. and recr. (4) (d), Register,
May, 1993, No. 449, eff. 6−1−93; corrections made under s. 13.93 (2m) (b) 12., Stats.,
Register, May, 1993, No. 449; cr. (1) (d), (o) to (w), am. (1) (e) and (f), Register,
December, 1993, No. 456, eff. 1−1−94; cr. (1) (x) to (zb), Register, June, 1994, No.
462, eff. 7−1−94; am. (1) (m) (intro.) to 3., r. (1) (m) 5., renum. (1) (m) 6. to 10. to
be 5. to 9. and am. 7. and 9., Register, September, 1994, No. 465, eff. 10−1−94; am.
(2) (f) 3., (3) (a), cr. (2) (f) 3m., Register, December, 1994, No. 468, eff. 1−1−95; am.
(1) (n) 2. c., Register, February, 1995, No. 470, eff. 3−1−95; am. (1) (a) 5., re. and recr.
(1) (r), Register, June, 1995, No. 474, eff. 7−1−95; am. (1) (m) (intro.), Register,
August, 1995, No. 476, eff. 9−1−95; am. (1) (intro.), (g), (h), (j), (2) (intro.), (c), (f)
3m., (h), (i) and (4) (a) 6., cr. (7), Register, December, 1995, No. 480, eff. 1−1−96;
am. (1) (g), (i) 1. (intro.) (m) 9., (n) (intro.), 2., (2) (i), (3) (c), (4) (a) 4., 5., 6., (5) (a)
(intro.), (6) (intro.), Register, December, 1996, No. 492, eff. 1−1−97; am. (1) (o) and
(p) and cr. (1) (om) and (pm), Register, March, 1997, No. 495, eff. 4−1−97; cr. (1)
(rm), Register, September, 1997, No. 501, eff. 10-1-97; am. (1) (c) and (7), cr. (1) (ce),
(cm), (i) 1. c., (zc) and (zg); r. (2) (g), Register, December, 1997, No. 504, eff. 1−1−98;
cr. (intro.) and (4) (h); am. (1) (intro.), (a) (intro.), 2., 5., (g), (h) and (j); renum. (1)
(i) 1. (intro.) and a. to c. to be (1) (i) (intro.) and 1. to 3.; renum. and am. (1) (i) 2. to
be (1) (i) 4. and (2) (i) to be (2) (h); r. (2) (e) and (h) and r. and recr. (4) (intro.), Register,
October, 1999, No. 526, eff. 11−1−99; cr. (1) (gm), am. (7), Register, January, 2001,
No. 541, eff. 2−1−01; Correction in (7) made under s. 13.93 (2m) (b) 7., Stats., Regis-
ter June 2004 No. 582; CR 02−097: am. (2) (f) 1., (3) (a) and (c), cr. (3) (e), r. and recr.
(2) (f) 2. and 3., r. (2) (f) 3m. and (4) (a) 4., renum. (4) (a) 5. and 6. to be 4. and 5. and
am. 4., Register June 2004 No. 582, eff. 7−1−04; CR 01−081: am (intro.) Register
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Register May 2007 No. 617

September 2004 No. 585, eff. 10−1−04; CR 04−107: r. (1) (c), am. (1) (ce), (cm) and
(m) (intro.), cr. (2m) Register August 2005 No. 596, eff. 9−1−05; CR 06−047: cr. (1)
(zh), (1q), (4) (h) and (i), renum. (4) (h) to be (4) (j), Register May 2007 No. 617,
eff. 6−1−07; corrections in (1) (a) and (b) made under s. 13.93 (2m) (b) 7., Stats.,
Register May 2007 No. 617.

NR 406.07 Scope of  permit exemption.   (1) Exemp-
tion or the granting of an exemption under this chapter from the
requirement to obtain a permit does not relieve any person from
compliance with the emission limitations of chs. NR 400 to 499,
the air quality requirements of ch. NR 404, the reporting require-
ments of ch. NR 438, or with any other provision of law.

(2) If  a source undergoes a modification which is exempt from
the requirement to obtain a construction permit under s. NR
406.04 (4), it will not be treated as a modified source for purposes
of the emission limitations under chs. NR 400 to 499.

History:   Renum. from NR 406.04 (7) (a) and (b), Register, April, 1988, No. 388,
eff. 5−1−88; am. (2), Register, September, 1988, No. 393, eff. 10−1−88; emerg. am.
(2), eff. 11−15−92; am., Register, May, 1993, No. 449, eff. 6−1−93.

NR 406.075 Federally enforceable requirements.
(1) Except as provided in sub. (2), all terms and conditions in a
construction permit, including any provisions designed to limit a
stationary source’s potential to emit, are federally enforceable by
the administrator under section 113 of the Act (42 USC 7413).

(2) Notwithstanding sub. (1), the department shall specifi-
cally designate as not federally enforceable any terms and condi-
tions included in the permit that are not required under the Act,
under any of the federal regulations implementing the Act or
under the state implementation plan.

History:   CR 04−106: cr. Register November 2005 No. 599, eff. 12−1−05.

NR 406.08 Action on permit applications.   (1) This
section applies to actions on permits for which applications are
received on or after September 1, 2000.  This section does not
apply to actions on applications for permits where the source
commences construction prior to issuance of a construction per-
mit.  This section does not apply to construction permits which are
subject to the notice, comment and hearing provisions of s.
293.43, Stats.

(2) (a)  The department shall make a determination under s.
285.61 (8), Stats., on a permit application within 205 business
days of receipt of a complete application for construction  or modi-
fication of a major stationary source as defined in s. NR 405.02
(22) or a major source as defined in s. NR 408.02 (21), unless com-
pliance with s. 1.11, Stats., requires a longer time.  For a major
source that is located in an attainment area, the department shall
complete its responsibilities under s. 1.11, Stats., within one year.

(b)  The department shall make a determination under s. 285.61
(8), Stats., on a permit application within 145 business days of
receipt of a complete application for construction or modification
of any stationary source not described in par. (a), unless com-
pliance with s. 1.11, Stats., requires a longer time.

(3) If  the department does not make a determination within the
applicable time period specified in sub. (2), the department may
not impose an application fee for the permit under s. NR 410.03,
and shall refund any application fee submitted with the applica-
tion.

History:   Cr. Register, September, 1986, No. 369, eff. 10−1−86; emerg. renum.
from NR 408.025, eff. 11−15−92; renum. from NR 408.025, Register, May, 1993, No.
449, eff. 6−1−93; r. and recr., Register, August, 2000, No. 536, eff. 9−1−00.

NR 406.09 Air quality analysis.   The air quality impact
of a proposed stationary source will be determined at such loca-
tions where members of the public might reasonably be exposed
for time periods consistent with the ambient air quality standards
for the pollutants for which analysis is carried out.

History:   Renum. from NR 154.05 (8) and am. Register, September, 1986, No.
369, eff. 10−1−86; emerg. renum. from NR 408.03, eff. 11−15−92; renum. from NR
408.03, Register, May, 1993, No. 449, eff. 6−1−93.

NR 406.10 Violations.   Any owner or operator who fails
to construct a stationary source in accordance with the application

as approved by the department; any owner or operator who fails
to construct and operate a stationary source in accordance with
conditions imposed by the department under s. 285.65, Stats.; any
owner or operator who modifies a stationary source in violation
of conditions imposed by the department under s. 285.65, Stats.;
or any owner or operator who commences construction or modifi-
cation of a stationary source without applying for and receiving
a permit as required under this chapter or ch. NR 408 shall be con-
sidered in violation of s. 285.60, Stats.

History:   Renum. from s. NR 154.05 (1) and am. Register, September, 1986, No.
369, eff. 10−1−86; emerg. renum. from NR 408.04 and am., eff. 11−15−92;  renum.
from NR 408.04 and am., Register, May, 1993, No. 449,  eff. 6−1−93.

NR 406.11 Construction permit revision, suspen -
sion  and revocation.   (1) After providing 21 days written
notice to the permit holder and to the persons listed under s. 285.61
(5) (a) 2. to 5., Stats., the department may revise, suspend, revoke
or withdraw a source from coverage under a construction permit,
part of that permit or the conditions of that permit if there is or was
any of the following:

(a)  Violation.  A significant or recurring violation of any condi-
tion of the permit which causes or exacerbates a violation of any
ambient air quality standard or ambient air increment or which
causes air pollution.

(b)  Misrepresentation or deliberate failure to disclose.  Any
misrepresentation or a deliberate failure to disclose fully all rele-
vant, significant facts when obtaining the permit.

(c)  Department determination.  A determination by the depart-
ment that the permit must be revised or coverage withdrawn to
assure compliance with the applicable requirements.

(d)  Request.  A request by the permit holder to revise, suspend
or revoke the permit.

(e)  Failure to pay fees.  An intentional failure by the permit
holder to pay in full the fees required under ch. NR 410, except the
department may not suspend or revoke the permit for failure to
pay fees while those fees are being disputed under s. NR 410.04
(6).

(f)  Failure to file annual emission inventory reports.  An inten-
tional failure by the permit holder to file annual emission inven-
tory reports required under ch. NR 438.

(g)  Cause or exacerbate.  1.  A determination by the depart-
ment that the emissions unit or units covered under a general or
registration construction permit cause or exacerbate, or may cause
or exacerbate, a violation of any ambient air quality standard or
ambient air increment. The determination shall be made through
an air quality assessment using the following procedures, as
appropriate, which may be conducted after the determination that
the source was covered under the general or registration construc-
tion permit.

a.  For general construction permits, the department shall use
criteria, methodologies or modeling consistent with criteria,
methodologies or modeling used for any air quality analysis con-
ducted under s. NR 406.16 (1) (c).

b.  For registration construction permits, the department shall
use either an air dispersion model using maximum actual emis-
sions on an annual or hourly basis or criteria, methodologies or
modeling consistent with criteria, methodologies or modeling
used for any air quality analysis conducted under s. NR 406.17 (1)
(b).

2.  Notwithstanding a determination made under subd. 1., the
owner or operator will be deemed to be in compliance with the
requirement to obtain a construction permit until the department
takes final action on a subsequent application for a construction
permit, if the application is submitted to the department by the
owner or operator within 30 days after the department notifies the
owner or operator of its determination under this paragraph and
the owner or operator is in compliance with the otherwise applica-
ble general or registration construction permit from the time the
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Chapter NR 406

CONSTRUCTION PERMITS

NR 406.01 Applicability; purpose.
NR 406.02 Definitions.
NR 406.03 Permit requirements and exemptions for construction permits.
NR 406.035 Establishment or distribution of plant−wide applicability limitations.
NR 406.04 Direct sources exempt from construction permit requirements.
NR 406.07 Scope of permit exemption.
NR 406.075 Federally enforceable requirements.
NR 406.08 Action on permit applications.
NR 406.09 Air quality analysis.

NR 406.10 Violations.
NR 406.11 Construction permit revision, suspension and revocation.
NR 406.12 Permit duration periods.
NR 406.13 Duty to comply.
NR 406.15 Relocation of portable sources.
NR 406.16 General construction permits.
NR 406.17 Registration construction permits.
NR 406.18 Petition for issuance of general construction permits and registration

construction permits.

Note:  Corrections made under s. 13.93 (2m) (b) 7., Stats., Register, December,
1996, No. 492.

NR 406.01 Applicability; purpose.  (1) APPLICABILITY.

This chapter applies to all air contaminant sources, except indirect
sources, which may be required under s. 285.60, Stats., to obtain
construction permits.  In accordance with s. 285.60 (6), Stats., this
chapter exempts sources of certain sizes and types from the
requirement to obtain a permit.  For nonattainment area major
sources the construction permit requirements of ch. NR 408 apply
in addition to the requirements of this chapter.

(2) PURPOSE.  This chapter is adopted under ss. 285.11, 285.60
(6), 285.63, 285.65 and 285.66, Stats., to exempt types of station-
ary sources from the requirement to obtain a construction permit
and to establish permit and permit review requirements and permit
duration for construction permits.

History:  Cr. Register, September, 1986, No. 369, eff. 10−1−86; am. Register,
April, 1988, No. 388, eff. 5−1−88; emerg. am. (1), eff. 11−15−92; am., Register, May,
1993, No. 449, eff. 6−1−93; am. (1), Register, June, 1995, No. 474, eff. 7−1−95.

NR 406.02 Definitions.  The definitions contained in ch.
NR 400 apply to the terms used in this chapter.  In addition, the
following definitions apply to the terms used in this chapter:

(1) “Clean fuel” means distillate oil, as defined in s. NR
440.205 (2) (h), with a sulfur content less than 0.05% by weight,
natural gas, propane, biodiesel fuel, as determined using the pro-
cedures in ASTM D6751−09, incorporated by reference in s. NR
484.10 (55v), or any blend of distillate oil and biodiesel fuel.

(1m) “Facility” means all stationary sources emitting air con-
taminants which belong to the same industrial grouping, are
located on one or more contiguous or adjacent properties, and are
under the control of the same person, or persons under common
control.  Emissions resulting from loading, unloading or stockpil-
ing materials to or from vessels or vehicles while at a facility shall
be considered as part of the facility’s emissions.  Air contaminant
sources, other than transportation related activities, shall be con-
sidered as part of the same industrial grouping if they are classified
under the same 2−digit major group as described in the Standard
Industrial Classification Manual, 1987, incorporated by reference
in s. NR 484.05 (1).

(2) “Individual construction permit” means a construction
permit which is not a general construction permit issued under s.
NR 406.16 or a registration construction permit issued under s.
NR 406.17.

(3) “Initial crusher” means, at a nonmetallic mineral process-
ing plant, any crusher into which nonmetallic minerals can be fed
without prior crushing in that plant.

(4) “Initial grinding mill” means, at a nonmetallic mineral
processing plant, any grinding mill into which nonmetallic miner-
als can be fed without prior crushing in that plant.

(5) “Municipal garbage and refuse” means garbage and
refuse, as those terms are defined in ch. NR 500, which are primar-
ily generated by residential activities but which may include

minor amounts of commercial and industrial garbage and refuse
that are in the total waste stream and are not hazardous.  Municipal
garbage and refuse does not include sludge which is generated
from a municipal, commercial or industrial wastewater treatment
plant, water supply treatment plant or air pollution control facility.

(6) “Permit revision” means any change to a construction per-
mit to reflect a change at a source that is not a modification of the
source.

(7) “Regulated asbestos−containing material” has the mean-
ing given in s. NR 447.02 (33).

History:  Cr. (intro.), renum from NR 154.01, Register, September, 1986, No. 369,
eff. 10−1−86; r. (1), r. and recr. (2), renum. (3) to (7) and (9) to be NR 400.02 (17m),
(43m), NR 406.02 (1), NR 400.02 (46s), NR 406.02 (6) and (10), cr. (3) to (5), (7),
(9) and (11), (12) renum. from NR 400.02 (98) and am., Register, April, 1988, No.
388, eff. 5−1−88; correction in (6) made under s. 13.93 (2m) (6) 7., Stats., Register,
April, 1988, No. 388; (1) renum. from NR 400.02 (16), renum. (1) to be (1m), am.
(3), Register, August, 1991, No. 428, eff. 9−1−91; emerg. cr. (2m) and (13), eff.
11−15−92; am. (intro.), Register, May, 1993, No. 449, eff. 6−1−93; cr. (10m), Regis-
ter, December, 1993, No. 456, eff. 1−1−94; r. (1) to (5), (7) to (10), (11) and (12), Reg-
ister, June, 1995, No. 474, eff. 7−1−95; renum. (6) and (10m) to be (1) and (2), Regis-
ter, December, 1996, No. 492, eff. 1−1−97; renum. (1) and (2) to be (3) and (4), cr.
(1) and (2), Register, December, 1997, No. 504, eff. 1−1−98; CR 04−107: renum. (1)
to (4) to be (3) to (6), cr. (1) and (2) Register August 2005 No. 596, eff. 9−1−05; CR
06−047: renum. (1) to be (1m), cr. (1) Register May 2007 No. 617, eff. 6−1−07; CR
09−020: am. (1), cr. (7) Register January 2010 No. 649, eff. 2−1−10.

NR 406.03 Permit requirements and exemptions for
construction permits.  (1) PERMIT REQUIREMENT.  Except as
provided in sub. (2), no person may commence construction,
reconstruction, replacement, relocation or modification of a sta-
tionary source unless the person has a construction permit for the
source or unless the source is exempt from the requirement to
obtain a permit under s. 285.60 (5), Stats., or under this chapter.

(1e) EXCLUSIONS.  Notwithstanding the definitions of “com-
mence construction” and “commence modification” in s. NR
400.02 (44) and (45) respectively, for projects reviewed under this
chapter that, prior to issuance of a permit, would not be considered
a major modification or construction of a major source under ch.
NR 405 or 408, all of the following activities may be excluded
when determining if construction, reconstruction, replacement,
relocation, or modification has commenced:

(a)  Installation of building supports or foundations.

(b)  Laying underground piping or conduit.

(c)  Erecting storage structures.

(d)  Dismantling existing equipment or structures.

(e)  Ordering equipment or control devices.

(f)  Temporary storage of equipment on site.

(g)  Site clearing.

(h)  Programs undertaken to locate underground utilities.

(i)  Installation of erosion control measures.

(j)  Paving.
Note:  Undertaking any of the activities listed under s. NR 406.03 (1e) does not

relieve the applicant from the obligation to comply with any other applicable regula-
tions or requirements. If the applicant proceeds with any of the activities prior to
receiving a construction permit, the applicant does so at their own risk and the depart-
ment is not obligated to issue the air permit.
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(1m) APPLICATION AND FORMS.  (a)  Applications for construc-
tion permits shall be made on forms supplied by the department
for these purposes and supplemented with other materials as indi-
cated on the forms.  The forms may be supplied by the department
in an electronic format, such as on a computer disk, or on line, if
so requested by the applicant.

Note:  Application forms may be obtained from Department Regional Headquar-
ters or Service Center offices, or from the Wisconsin Department of Natural
Resources, Bureau of Air Management, PO Box 7921, Madison WI 53707−7921,
Attention: Construction permits.  The internet web address is:  http://dnr.wi.gov/top-
ic/AirPermits/Forms.html.

(b)  Application materials, including construction permit
waiver requests, may be submitted on paper or in an electronic for-
mat.  The applicant shall submit 2 copies of all forms and other
required materials, as indicated on the forms, which are submitted
on paper.  The applicant shall submit one copy of all forms and
other required materials, as indicated on the forms, which are sub-
mitted in an electronic format.  These materials shall be submitted
to the Wisconsin Department of Natural Resources, Bureau of Air
Management, PO Box 7921, Madison WI 53707−7921, Atten-
tion: Construction permits.

(2) WAIVER OF CONSTRUCTION PERMIT REQUIREMENTS.  (a)  A
person who is required to obtain a construction permit under s.
285.60, Stats., may request a waiver from the department in order
to commence construction, reconstruction, replacement, reloca-
tion or modification of an air pollution source prior to the depart-
ment issuing a construction permit to the source under this chap-
ter.  A waiver request shall be made in writing and shall include
an explanation of the circumstances that justify the request and
when those circumstances arose or may be anticipated to arise.
The waiver request shall be signed by a responsible official for the
facility.

(b)  The department may grant a waiver provided that all of the
following conditions are satisfied:

1.  The person has submitted a complete construction permit
application for the source to the department.

2.  The person has submitted a complete waiver request to the
department which demonstrates that undue hardship will be
caused if a waiver is not granted.  Undue hardship may result from
any of the following:

a.  Adverse weather conditions.

b.  Catastrophic damage of existing equipment.

c.  A substantial economic or financial hardship that may pre-
clude the project in its entirety.

d.  Other unique conditions.

3.  The person has paid the waiver review fee required under
s. NR 410.03 (1) (bm).

(c)  The department shall act on the waiver request within 15
days of receipt of a complete request and respond to the applicant
either approving or denying that request.

(d)  The source may commence construction, reconstruction,
replacement, relocation or modification when a waiver is granted.

Note:  A waiver does not relieve the applicant from the obligation to comply with
any other applicable regulations or requirements.  If the applicant proceeds with con-
struction after a waiver is granted, they do so at the applicant’s own risk.  Granting
the waiver does not obligate the department to approve the air permit application for
the source.

(e)  The source referenced in par. (b) 1. may not be initially
operated until a construction permit is issued.

(f)  The department may not grant a waiver for a source that
requires a permit under ch. NR 405 or 408 or requires a permit to
establish enforceable limitations on potential to emit to avoid per-
mit requirements of ch. NR 405 or 408.

(g)  The department may not grant a waiver to a source located
or to be located within 10 kilometers of a Class I area under this
subsection.

(h)  The department may rescind a waiver granted under this
subsection if the owner or operator does not diligently respond to
department inquiries on the construction permit application or if

the department preliminarily determines that the source will not
meet the criteria for permit approval under s. 285.63 (1), Stats.

Note:  The address of the Madison headquarters is: Wisconsin Department of Nat-
ural Resources, Bureau of Air Management, PO Box 7921, Madison WI 53707,
Attention: Permit Application Forms

History:  Renum. from NR 154.04 (1), Register, September, 1986, No. 369, eff.
10−1−86; emerg. am. eff. 11−15−92; am. Register, May, 1993, No. 449, eff. 6−1−93;
CR 06−079: renum. to be (1) and am., cr. (2) Register May 2007 No. 617, eff. 6−1−07;
CR 09−020: am. (1), cr. (1m) Register January 2010 No. 649, eff. 2−1−10; CR
15−005: cr. (1e) Register November 2015 No. 719, eff. 12−1−15; correction in (1e)
(intro.) made under s. 35.17, Stats., Register November 2015 No. 719.

NR 406.035 Establishment or distribution of plant−
wide applicability limitations.  Notwithstanding the provi-
sions of s. NR 406.04 (1) and (2), a construction permit is required
for each of the following:

(1) Establishing a plant−wide applicability limitation under s.
NR 405.18 or 408.11.

(2) Distribution of allowable emissions following expiration
of a plant−wide applicability limit under s. NR 405.18 (9) or
408.11 (9).

Note:  Reopening of a plant−wide applicability limitation to accommodate an
increase of the plant−wide applicability limitation is accomplished using the proce-
dures in s. NR 405.18 (8) (b) 1. c. and (11) (a) 3. or 408.11 (8) (b) 1. c. and (11) (a)
3.  Reopening of a plant−wide applicability limitation to accommodate a decrease of
the plant−wide applicability limitation is accomplished using the procedures in s. NR
406.11 (1m).

History:  CR 06−019: cr. Register June 2007 No. 618, eff. 7−1−07.

NR 406.04 Direct sources exempt from construc-
tion permit requirements.  This section does not provide an
exemption from construction permit requirements for a source
that is required to obtain a permit under ch. NR 405 or 408 or s.
NR 446.03 (2) (a).  For any direct source not required to obtain a
permit under ch. NR 405 or 408 or s. NR 446.03 (2) (a), no con-
struction permit is required prior to commencing construction,
reconstruction, replacement, relocation or modification if the fol-
lowing conditions are met:

(1) SPECIFIC CATEGORIES OF EXEMPT SOURCES.  The following
categories of direct sources are exempt from the requirement to
obtain a construction permit unless construction, reconstruction,
replacement, relocation or modification of the source is prohibited
by any permit, plan approval or special order applicable to the
source:

(a)  One or more external combustion furnaces at a source
which will not burn any hazardous waste identified under ch. NR
661, or which have been issued a license or licenses under ch. NR
670, and if no individual furnace is designed to burn the following
fuels at more than the maximum rates indicated:

1.  Coal, coke or other solid fuels, except wood, at a heat input
rate of not more than 1.0 million Btu per hour.

2.  Wood alone or wood in combination with gaseous or liquid
fossil fuels at a heat input rate of not more than 5.0 million Btu per
hour.

3.  Residual or crude oil at a heat input rate of not more than
5.0 million Btu per hour.

4.  Distillate oil at a heat input rate of not more than 10 million
Btu per hour.

5.  Gaseous fossil fuel at a heat input rate of not more than 25
million Btu per hour.

(b)  Equipment which is designed to incinerate solid wastes,
which are not pathological wastes, infectious wastes, municipal
wastes or hazardous wastes under ch. NR 661, at a rate of not more
than 500 pounds per hour.

(ce)  Grain storage facilities; including facilities with rack dry-
ers designed to dry grain at a rate of not more than 1,500 bushels
per hour at 5% moisture extraction, or rack dryers equipped with
at least 50 mesh screens, or column dryers; with an average ton-
nage of grain received of less than 5500 tons per month and which
are not subject to s. NR 440.47.  The average monthly tonnage of
grain received shall be calculated by dividing the cumulative ton-
nage of grain received since January 1 of each year by 12.  The
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of s. 289.67 or ch. 292, Stats., or by a responsible party in com-
pliance with the requirements of an administrative order, consent
decree or contract issued pursuant to the Comprehensive Environ-
mental Response Compensation and Liability Act of 1980 or s.
289.67 or ch. 292, Stats.

(n)  Renovation or demolition operations involving regulated
asbestos−containing material provided that the provisions of
subd. 1. or 2. are met:

1.  The amount of regulated asbestos−containing material is
less than 260 linear feet on pipes or 160 square feet on other facil-
ity components.

2.  If the amount of regulated asbestos−containing material is
at least 260 linear feet on pipes or at least 160 square feet on other
facility components, all of the following conditions are met:

a.  Notice of intention is provided under s. NR 447.07.

b.  The notice indicates that the project will meet all applicable
requirements of ch. NR 447.

c.  The fee required under s. NR 410.05 (2) and (3) is sub-
mitted with the notice.

(o)  Batch cold cleaning equipment which does not use haloge-
nated HAP solvent and has a total air to solvent interface of 1.0
square meters or less during operation.

(om)  Batch cold cleaning equipment which uses halogenated
HAP solvent and meets both of the following requirements:

1.  The equipment has a total air to solvent interface of 1.0
square meters or less during operation.

2.  The equipment is not a major source or located at a major
source, as defined in s. NR 460.02 (24).

(p)  Batch open top vapor degreasing equipment which does
not use halogenated HAP solvent and has a total air to vapor inter-
face of 1.0 square meters or less during operation.

(pm)  Batch open top vapor degreasing equipment which uses
halogenated HAP solvent and meets both of the following require-
ments:

1.  The equipment has a total air to solvent interface of 1.0
square meters or less during operation.

2.  The equipment is not a major source or located at a major
source, as defined in s. NR 460.02 (24).

(pr)  Conveyorized non−vapor degreasing and conveyorized
vapor degreasing equipment which uses halogenated HAP sol-
vent and is not a major source or located at a major source, as
defined in s. NR 460.02 (24).

(q)  Private alcohol fuel production systems as defined in s.
289.44 (1) (c), Stats.

(r)  Perchloroethylene dry cleaning area sources as defined in
s. NR 468.20 (2) (am).

(rm)  Chromium electroplating area sources and chromium
anodizing area sources as defined in s. NR 460.02 (5).

(s)  Crematories.

(t)  Indirect malt dryers which are designed to burn fuels speci-
fied in par. (a) at a heat input rate less than the rates specified in
par. (a).

(u)  Gasoline dispensing facilities which dispense gasoline or
other petroleum products.

(v)  Bulk gasoline plants which distribute gasoline or other
petroleum products.

(w)  Restricted use reciprocating internal combustion engines
which are fueled by gaseous fuels, gasoline, or a clean fuel and
which have a combined total electrical output of less than 3,000
kilowatts, or the equivalent in brake horsepower.  An owner or
operator claiming exemption under this paragraph shall maintain
records of all of the following:

1.  The electrical output or equivalent in brake horsepower of
each engine.

2.  The total hours each engine is operated during a year.

(x)  Any quarry, mine or other facility where nonmetallic min-
erals are extracted that is not a ledge rock quarry or industrial sand
mine.

(y)  Ledge rock quarries with actual production of less than
25,000 tons per month on a rolling 12 month average, or with
actual operation of less than 365 days per 5 year period.

(z)  Industrial sand mines with actual production of less than
2,000 tons per month on a rolling 12 month average.

(za)  Fixed sand and gravel plants and fixed crushed stone
plants with capacities of 25 tons per hour or less.

(zb)  Portable sand and gravel plants and portable crushed
stone plants with capacities of 150 tons per hour or less.

(zc)  The addition or replacement of the following equipment
at a nonmetallic mineral processing facility which has an opera-
tion permit or which has filed a complete application for an opera-
tion permit pursuant to ch. NR 407:

1.  Any crusher other than an initial crusher.

2.  Any grinding mill other than an initial grinding mill.

3.  Any screening operation.

4.  Any bucket elevator.

5.  Any belt conveyor.

6.  Any bagging operation.

7.  Any storage bin.

8.  Any grizzly.

9.  Any pan feeder.

10.  Any other nonmetallic mineral processing equipment
subject to s. NR 440.688 other than an initial crusher or initial
grinding mill.

(zg)  Equipment that temporarily increases steam generation
capability at a source provided that all of the following conditions
are met:

1.  The equipment will be installed and operated only when at
least one of the permanent steam generating units at the source is
out of service for maintenance, repair or an emergency.

2.  The equipment will not be operated for more than 3,200
hours and will be shut down and removed within 9 calendar
months after installation.

3.  Only natural gas will be used as fuel in the equipment.

4.  The equipment will meet all applicable emission limits.

5.  All applicable monitoring requirements will be met during
the equipment’s period of use.

6.  Use of the equipment will not cause or exacerbate an
exceedance of any ambient air quality standard or ambient air
increment in s. NR 404.04 or 404.05.

7.  A complete application for exemption is submitted to the
department for approval.  The application shall contain all of the
following:

a.  A description of the equipment.

b.  The reason for the need to use the equipment.

c.  A description of how the conditions in subds. 1. to 6. will
be met.

8.  The department approves the application for exemption
submitted under subd. 7.  The department shall approve or deny
the exemption in writing within 10 business days after receipt of
a complete application.

(zh)  1.  Any construction, modification, replacement, reloca-
tion or reconstruction of an emissions unit at a stationary source
which is exempt from the requirement to obtain an operation per-
mit under s. NR 407.03 (1m), provided the stationary source still
qualifies for the exemption under s. NR 407.03 (1m) after comple-
tion of the proposed construction, modification, replacement,
relocation or reconstruction.
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2.  The production rate increase does not require any change
to existing equipment.

3.  The increase is not prohibited by any permit, plan approval
or special order applicable to the source.

4.  The increase will not cause or exacerbate the violation of
an ambient air quality standard or ambient air increment or violate
an emission limit.

(e)  Increase in hours of operation.  An increase in hours of
operation if:

1.  The increase is not prohibited by any permit, plan approval
or special order applicable to the source.

2.  The increase will not cause or exacerbate the violation of
an ambient air quality standard or ambient air increment or violate
an emission limit.

(f)  Change of ownership.  A change in ownership of a source.

(g)  Routine maintenance or repair.  The routine maintenance
or repair of a source.

(h)  Change to process lines emitting VOCs.  A change in a
method of operation of a process line subject to s. NR 424.03 (2)
(c) that meets all of the following criteria:

1.  The change does not result in annual potential VOC emis-
sions from the process line which exceed the currently allowed
annual potential VOC emissions based on conditions established
under s. NR 424.03 (2) (c).

2.  The change does not trigger a requirement under section
111 or 112 of the Act (42 USC 7411 or 7412), excluding section
112(d)(5) or (r) (42 USC 7412(d)(5) or (r)).

Note:  The permittee shall continue to comply with the conditions established
under s. NR 424.03 (2) (c) in its construction or operation permit until the permit is
revised.

(i)  Change to use a clean fuel.  A change to an external com-
bustion furnace to allow for the combustion of a clean fuel that
meets all of the following requirements:

1.  The external combustion furnace has a maximum heat
input capacity of no greater than 10 mmBtu/hour if the ability to
combust distillate oil is being added and 25 mmBtu/hour if the
ability to combust natural gas or propane is being added.

2.  The use of the new fuel does not cause or exacerbate the
exceedance of any ambient air quality standard or increment in ch.
NR 404.

3.  The change does not trigger a requirement under section
111 or 112 of the Act (42 USC 7411 or 7412), excluding section
112(d)(5) or (r) (42 USC 7412(d)(5) or (r)).

(j)  Other changes.  A change where all of the following condi-
tions are met:

1.  The change is not prohibited by any permit, plan approval
or special order applicable to the source.

2.  The change is exempt under sub. (1), or the increased emis-
sions due to the change do not exceed the maximum theoretical
emission levels specified in sub. (2) (b), (c), (cm), (d) and (f).

3.  The change does not trigger a requirement under section
111 or 112 of the Act (42 USC 7411 or 7412), excluding section
112(d)(5) or (r) (42 USC 7412(d)(5) or (r)).

(5) EXEMPT RELOCATIONS.  (a)  In addition to the approved relo-
cated sources which are exempt from the need for an additional
permit under s. 285.60 (5), Stats., and the relocation of an emis-
sions unit within the contiguous property of an attainment area
major source, no construction permit is required for the relocation
of an emissions unit within the contiguous property of a minor
source or a nonattainment area major source if all of the following
conditions are met:

1.  The relocation of the emissions unit is not prohibited by any
permit, plan approval or special order applicable to the source.

2.  The emissions unit will not be modified.

3.  The emissions unit meets all applicable emission limita-
tions.

4.  The emissions unit’s stack height or stack gas exit velocity
or temperature will not be decreased.

(b)  If the criteria in par. (a) 1., 2. and 3. are met but the emis-
sions unit’s stack height or stack gas exit velocity or temperature
will be decreased, no construction permit is required for the relo-
cation of the emissions unit if the allowable emissions from the
source will not cause or exacerbate the violation of an ambient air
quality standard or ambient air increment.

(6) EXEMPT REPLACEMENTS.  No construction permit is
required for the replacement of a source if all of the following con-
ditions are met:

(a)  The replacement is for only a portion of a basic emissions
unit.

(b)  Such replacement is not prohibited by any permit, plan
approval or special order applicable to the source.

(c)  The essential components of the basic emissions unit are
not replaced through several partial replacements within a
12−month period.

(7) CONDITIONS FOR SPECIFIC EXEMPTIONS.  In order to be eligi-
ble for a specific exemption under sub. (1) (ce), (cm), (d), (g),
(gm), (h), (j), (m), (o), (y) or (z), the owner or operator of a direct
stationary source shall keep and maintain records of materials
used, emissions or production rates, that are adequate to demon-
strate that the source qualifies for the exemption.  The owner or
operator of a direct stationary source shall begin keeping these
records no later than January 1, 1996 in order to qualify for
exemption under sub. (1) (d), (g), (h), (j), (m), (o), (y) or (z), Janu-
ary 1, 1998, in order to qualify for exemption under sub. (1) (ce)
or (cm), or the date that the source commences operation, which-
ever is later, and maintain them for a minimum of 5 years.  Any
direct stationary source that ever exceeds any level listed in sub.
(1) (ce), (cm), (d), (g), (gm), (h), (j), (m), (o), (y) or (z) is not there-
after eligible for the exemption under that subsection.

History:  Cr. Register, March, 1972, No. 195, eff. 4−1−72; r. and recr. Register,
June, 1975, No. 234, eff. 7−1−75; am. (1), renum. (2) and (3) to be (3) and (4) and
am., cr. (2), Register, April, 1977, No. 256, eff. 5−1−77; r. and recr. Register, April,
1983, No. 328, eff. 5−1−83; reprinted to correct error in (2) (a) 8., Register, July, 1983,
No. 331; renum. from NR 154.04 (2) to (6), Register, September, 1986, No. 369, eff.
10−1−86; am. (1) (intro.), (e) and (f), (2) (intro.) and (g), (4) (a) (intro.), r. (1) (m) to
(o), renum. (3) (intro.), (a) to (c), (7) (a) to (c) to be (4) (intro.), (e) 1. to 3., NR 406.07
(1) and (2) and NR 406.04 (7) and am. (4) (intro.), (e) 3., NR 406.07 and NR 406.04
(7), cr. (4) (e) (intro.), Register, April, 1988, No. 388, eff. 5−1−88; r. (2) (e) and (4)
(d), renum. (2) (d), (f), (g) and (4) (e) to be (2) (e), (g), (h) and (4) (d) and am. (2) (g),
cr. (2) (d), (f), (3) and (4) (a) 4., am. (4) (a) 2. and 3., Register, September, 1988, No.
393, eff. 10−1−88; cr. (2) (cm), Register, December, 1988, No. 396, eff. 1−1−89; cr.
(1) (m), am. (1) (a) 1. to 3., (g), (h), and (j), (2) (b), (c), (cm), (d), (e) 1. and 5., (f) 1.
to 3. and (g), (7) (a), (b) and (c) 1. and 5., Register, August, 1991, No. 428, eff.
9−1−91; cr. (1) (n), Register, October, 1991, No. 430, eff. 11−1−91; correction in (1)
(a) and (b), (4) (d) 2. made under s. 13.93 (2m) (b) 7., Stats., Register, October, 1991,
No. 430; correction in (1) (a) and (n) made under s. 13.93 (2m) (b) 1. and 7., Stats.,
Register, May, 1992, No. 437; emerg. am. (1) (intro.), (a) (intro.) and 5., (b), (c), (e),
(g), (h), (j) and (l), (2), (4) (intro.) to (c), (5) and (6) (intro.), cr. (1) (lm), (4) (e) to (g),
r. and recr. (4) (d), r. (7), eff. 11−15−92; am. (1) (intro.), (a) (intro.) and 5., (b), (c),
(e), (g), (h), (j) and (l), (2), (4) (intro.) to (c), (5) (a) (intro.), (b) and (6) (intro.), r. (1)
(d) and (7), cr. (2) (i), (4) (a) 5. and 6., (e) to (g), r. and recr. (4) (d), Register, May,
1993, No. 449, eff. 6−1−93; corrections made under s. 13.93 (2m) (b) 12., Stats., Reg-
ister, May, 1993, No. 449; cr. (1) (d), (o) to (w), am. (1) (e) and (f), Register, Decem-
ber, 1993, No. 456, eff. 1−1−94; cr. (1) (x) to (zb), Register, June, 1994, No. 462, eff.
7−1−94; am. (1) (m) (intro.) to 3., r. (1) (m) 5., renum. (1) (m) 6. to 10. to be 5. to 9.
and am. 7. and 9., Register, September, 1994, No. 465, eff. 10−1−94; am. (2) (f) 3.,
(3) (a), cr. (2) (f) 3m., Register, December, 1994, No. 468, eff. 1−1−95; am. (1) (n)
2. c., Register, February, 1995, No. 470, eff. 3−1−95; am. (1) (a) 5., re. and recr. (1)
(r), Register, June, 1995, No. 474, eff. 7−1−95; am. (1) (m) (intro.), Register, August,
1995, No. 476, eff. 9−1−95; am. (1) (intro.), (g), (h), (j), (2) (intro.), (c), (f) 3m., (h),
(i) and (4) (a) 6., cr. (7), Register, December, 1995, No. 480, eff. 1−1−96; am. (1) (g),
(i) 1. (intro.) (m) 9., (n) (intro.), 2., (2) (i), (3) (c), (4) (a) 4., 5., 6., (5) (a) (intro.), (6)
(intro.), Register, December, 1996, No. 492, eff. 1−1−97; am. (1) (o) and (p) and cr.
(1) (om) and (pm), Register, March, 1997, No. 495, eff. 4−1−97; cr. (1) (rm), Register,
September, 1997, No. 501, eff. 10-1-97; am. (1) (c) and (7), cr. (1) (ce), (cm), (i) 1.
c., (zc) and (zg); r. (2) (g), Register, December, 1997, No. 504, eff. 1−1−98; cr. (intro.)
and (4) (h); am. (1) (intro.), (a) (intro.), 2., 5., (g), (h) and (j); renum. (1) (i) 1. (intro.)
and a. to c. to be (1) (i) (intro.) and 1. to 3.; renum. and am. (1) (i) 2. to be (1) (i) 4.
and (2) (i) to be (2) (h); r. (2) (e) and (h) and r. and recr. (4) (intro.), Register, October,
1999, No. 526, eff. 11−1−99; cr. (1) (gm), am. (7), Register, January, 2001, No. 541,
eff. 2−1−01; correction in (7) made under s. 13.93 (2m) (b) 7., Stats., Register June
2004 No. 582; CR 02−097: am. (2) (f) 1., (3) (a) and (c), cr. (3) (e), r. and recr. (2) (f)
2. and 3., r. (2) (f) 3m. and (4) (a) 4., renum. (4) (a) 5. and 6. to be 4. and 5. and am.
4., Register June 2004 No. 582, eff. 7−1−04; CR 01−081: am (intro.) Register Sep-
tember 2004 No. 585, eff. 10−1−04; CR 04−107: r. (1) (c), am. (1) (ce), (cm) and (m)
(intro.), cr. (2m) Register August 2005 No. 596, eff. 9−1−05; CR 06−047: cr. (1) (zh),
(1q), (4) (h) and (i), renum. (4) (h) to be (4) (j), Register May 2007 No. 617, eff.
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is the date the chapter was last  published.Register November 2015 No. 719

6−1−07; corrections in (1) (a) and (b) made under s. 13.93 (2m) (b) 7., Stats., Register
May 2007 No. 617; CR 06−019: cr. (1f) and (1k) Register June 2007 No. 618, eff.
7−1−07; CR 07−040: am. (2m) (b), cr. (2m) (b) (note) Register April 2008 No. 628,
eff. 5−1−08; CR 07−076: am. (3) (e) Register July 2008 No. 631, eff. 8−1−08; CR
07−036: am. (intro.) Register November 2008 No. 635, eff. 12−1−08; CR 04−023: cr.
(1) (zi) Register December 2008 No. 636, eff. 1−1−09; CR 09−020: am. (1f) (b), (1k)
(b), (1q) (intro.), (g), (2) (h), (4) (a) 5., (h) 2., (i) 3., (j) 3. Register January 2010 No.
649, eff. 2−1−10; CR 10−050: am (1) (n) (intro.), 1., 2. (intro.), cr. (2) (cs) Register
November 2010 No. 659, eff. 12−1−10; 2011 Wis. Act 122: r. in part (3) (e) eff.
3−22−12; CR 15−005: renum. (1) (w) to (1) (w) (intro.) and am., cr. (1) (w) 1., 2.
Register November 2015 No. 719, eff. 12−1−15.

NR 406.07 Scope of permit exemption.  (1) Exemp-
tion or the granting of an exemption under this chapter from the
requirement to obtain a permit does not relieve any person from
compliance with the emission limitations of chs. NR 400 to 499,
the air quality requirements of ch. NR 404, the reporting require-
ments of ch. NR 438, or with any other provision of law.

(2) If a source undergoes a modification which is exempt from
the requirement to obtain a construction permit under s. NR
406.04 (4), it will not be treated as a modified source for purposes
of the emission limitations under chs. NR 400 to 499.

(3) A source that undergoes a modification which is exempt
from the requirement to obtain a construction permit under s. NR
406.04 (1f) or (1k) shall be treated as a new or modified source for
the purposes of the emission limitations under chs. NR 400 to 499
unless the modification is excluded from being considered a mod-
ification under s. NR 406.04 (4).

History:  Renum. from NR 406.04 (7) (a) and (b), Register, April, 1988, No. 388,
eff. 5−1−88; am. (2), Register, September, 1988, No. 393, eff. 10−1−88; emerg. am.
(2), eff. 11−15−92; am., Register, May, 1993, No. 449, eff. 6−1−93; CR 06−019: cr.
(3) Register June 2007 No. 618, eff. 7−1−07.

NR 406.075 Federally enforceable requirements.
(1) Except as provided in sub. (2), all terms and conditions in a
construction permit, including any provisions designed to limit a
stationary source’s potential to emit, are federally enforceable by
the administrator under section 113 of the Act (42 USC 7413).

(2) Notwithstanding sub. (1), the department shall specifi-
cally designate as not federally enforceable any terms and condi-
tions included in the permit that are not required under the Act,
under any of the federal regulations implementing the Act or
under the state implementation plan.

History:  CR 04−106: cr. Register November 2005 No. 599, eff. 12−1−05.

NR 406.08 Action on permit applications.  (1) This
section applies to actions on permits for which applications are
received on or after August 1, 2015.  This section does not apply
to actions on applications for permits where the source com-
mences construction, reconstruction, replacement, relocation, or
modification prior to issuance of a construction permit.  This sec-
tion does not apply to construction permits which are subject to the
notice, comment, and hearing provisions of s. 293.43, 295.45, or
295.57, Stats.

(2) (a)  The department shall make a determination under s.
285.61 (8), Stats., on a permit application within 205 business
days of receipt of a complete application for construction or modi-
fication of a major stationary source as defined in s. NR 405.02
(22) or a major source as defined in s. NR 408.02 (21), unless com-
pliance with s. 1.11, Stats., requires a longer time.  For a major
source that is located in an attainment area, the department shall
complete its responsibilities under s. 1.11, Stats., within one year.

(b)  The department shall make a determination under s. 285.61
(8), Stats., on a permit application within 145 business days of
receipt of a complete application for construction or modification
of any stationary source not described in par. (a), unless com-
pliance with s. 1.11, Stats., requires a longer time.

(3) If the department does not make a determination within
the applicable time period specified in sub. (2), the department
may not impose an application fee for the permit under s. NR
410.03, and shall refund any application fee submitted with the
application.

(4) (a)  The Forest County Potawatomi Community shall have
the opportunity to review best available control technology
(BACT) or maximum achievable control technology (MACT)
determinations made by the department for any new or modified
source that is either of the following:

1.  Wholly or partially locating or located within a radius of
22.25 miles from the geographic center of the FCPC Class I area,
as identified in s. NR 400.02 (66m).

2.  Wholly or partially locating or located within 62 miles of
the FCPC Class I area, and has a modeled impact exceeding 1
microgram per cubic meter averaged over any 24−hour period for
mercury or for any regulated pollutant that has an ambient air
quality standard in s. NR 404.04.

(b)  Disagreements between the department and the Forest
County Potawatomi Community regarding BACT or MACT
determinations are subject to dispute resolution but the depart-
ment shall act on a permit application according to time period
requirements under ss. 285.61 and 285.62, Stats.

Note:  The geographic center of the FCPC Class I area, as identified in s. NR
400.02 (66m), was determined by finding the center of a rectangle placed around the
outer most portions of the Class I area.  The 22.25−mile radius was determined by
adding 10 miles to the distance of the outermost portion of the FCPC Class I area from
the geographic center of the FCPC Class I area.

The Department has determined that any source wholly located outside of a circle
with a radius of 74.25 miles from the geographic center of the FCPC Class I area is
not within 62 miles of the FCPC Class I area.  The 74.25−mile radius was determined
by adding 62 miles to the distance of the outermost portion of the FCPC Class I area
from the geographic center of the FCPC Class I area.  It is the Department’s intent that
this circle be used as a screening tool for determining applicability of this subsection,
and evidence that a source is wholly outside of this circle will be accepted as proof
that the source is not within 62 miles of the FCPC Class I area.

The relationship between the State of Wisconsin and the Forest County Potawa-
tomi Community with regard to the FCPC Class I area is established in a 1999 Class
I Final Agreement.  Dispute resolution follows a process agreed to by the Department
and the Forest County Potawatomi Community pursuant to the Final Agreement.

The Final Agreement and a map showing the approximate 22.25−mile and
74.25−mile radii are available from the Department upon request, or may be found
on the Department’s web site.

History:  Cr. Register, September, 1986, No. 369, eff. 10−1−86; emerg. renum.
from NR 408.025, eff. 11−15−92; renum. from NR 408.025, Register, May, 1993, No.
449, eff. 6−1−93; r. and recr., Register, August, 2000, No. 536, eff. 9−1−00; CR
10−048: cr. (4) Register November 2010 No. 659, eff. 12−1−10; CR 13−057: am. (1)
Register July 2015 No. 715, eff. 8−1−15; CR 15−005: am. (1) Register November
2015 No. 719, eff. 12−1−15.

NR 406.09 Air quality analysis.  The air quality impact
of a proposed stationary source will be determined at such loca-
tions where members of the public might reasonably be exposed
for time periods consistent with the ambient air quality standards
for the pollutants for which analysis is carried out.

History:  Renum. from NR 154.05 (8) and am. Register, September, 1986, No.
369, eff. 10−1−86; emerg. renum. from NR 408.03, eff. 11−15−92; renum. from NR
408.03, Register, May, 1993, No. 449, eff. 6−1−93.

NR 406.10 Violations.  Any owner or operator who fails
to construct a stationary source in accordance with the application
as approved by the department; any owner or operator who fails
to construct and operate a stationary source in accordance with
conditions imposed by the department under s. 285.65, Stats.; any
owner or operator who modifies a stationary source in violation
of conditions imposed by the department under s. 285.65, Stats.;
or any owner or operator who commences construction, recon-
struction, replacement, relocation, or modification of a stationary
source without applying for and receiving a permit as required
under this chapter or ch. NR 405 or 408 shall be considered in vio-
lation of s. 285.60, Stats.

History:  Renum. from s. NR 154.05 (1) and am. Register, September, 1986, No.
369, eff. 10−1−86; emerg. renum. from NR 408.04 and am., eff. 11−15−92; renum.
from NR 408.04 and am., Register, May, 1993, No. 449, eff. 6−1−93; CR 15−005:
am. Register November 2015 No. 719, eff. 12−1−15.

NR 406.11 Construction permit revision, suspen-
sion and revocation.  (1) After providing 21 days written
notice to the permit holder and to the persons listed under s. 285.61
(5) (a) 2. to 5., Stats., except as provided in par. (h), the department
may revise, suspend, revoke, or withdraw a source from coverage
under a construction permit, part of that permit, or the conditions
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of that permit.  Permit revision, suspension, withdrawal from cov-
erage, or revocation may occur for any of the following reasons:

(a)  Violation.  A significant or recurring violation of any condi-
tion of the permit which causes or exacerbates a violation of any
ambient air quality standard or ambient air increment or which
causes air pollution.

(b)  Misrepresentation or deliberate failure to disclose.  Any
misrepresentation or a deliberate failure to disclose fully all rele-
vant, significant facts when obtaining the permit.

(c)  Department determination.  A determination by the depart-
ment that the permit must be revised or coverage withdrawn to
assure compliance with the applicable requirements.

(d)  Request.  A request by the permit holder to revise, suspend
or revoke the permit.

(e)  Failure to pay fees.  An intentional failure by the permit
holder to pay in full the fees required under ch. NR 410, except the
department may not suspend or revoke the permit for failure to
pay fees while those fees are being disputed under s. NR 410.04
(6).

(f)  Failure to file annual emission inventory reports.  An inten-
tional failure by the permit holder to file annual emission inven-
tory reports required under ch. NR 438.

(g)  Cause or exacerbate.  1.  A determination by the depart-
ment that the emissions unit or units covered under a general or
registration construction permit cause or exacerbate, or may cause
or exacerbate, a violation of any ambient air quality standard or
ambient air increment.  The determination shall be made through
an air quality assessment using the following procedures, as
appropriate, which may be conducted after the determination that
the source was covered under the general or registration construc-
tion permit.

a.  For general construction permits, the department shall use
criteria, methodologies or modeling consistent with criteria,
methodologies or modeling used for any air quality analysis con-
ducted under s. NR 406.16 (1) (c).

b.  For registration construction permits, the department shall
use either an air dispersion model using maximum actual emis-
sions on an annual or hourly basis or criteria, methodologies or
modeling consistent with criteria, methodologies or modeling
used for any air quality analysis conducted under s. NR 406.17 (1)
(b).

2.  Notwithstanding a determination made under subd. 1., the
owner or operator will be deemed to be in compliance with the
requirement to obtain a construction permit until the department
takes final action on a subsequent application for a construction
permit, if the application is submitted to the department by the
owner or operator within 30 days after the department notifies the
owner or operator of its determination under this paragraph and
the owner or operator is in compliance with the otherwise applica-
ble general or registration construction permit from the time the
determination is made under subd. 1. until the department takes
final action under this subdivision.

(h)  Source shutdowns.  A permanent shutdown of operations
of a stationary source so that it no longer requires a permit.  Upon
confirmation obtained by the department that a source has been
permanently shut down or at the request of the source permit
holder, the department may revoke a permit or withdraw a source
from coverage under a permit without providing a 21 day written
notice as otherwise required under this subsection.

(1m) The department may reopen or revise a construction per-
mit to reflect a decrease in a plant−wide applicability limit pur-
suant to s. NR 405.18 (8) (b) or 408.11 (8) (b), using the proce-
dures in s. NR 405.18 (5) or 408.11 (5), respectively.

(2) Any revised permit may be issued only if it meets the crite-
ria in s. 285.63, Stats.

(3) After providing 14 days written notice to the permit holder
and to the persons listed under s. 285.61 (5) (a) 2. to 5., Stats., the

department may revise or revoke an individual construction per-
mit if requested by the permit holder in order to be eligible for a
general construction or operation permit or a registration con-
struction or operation permit.

History:  Cr. Register, December, 1993, No. 456, eff. 1−1−94; am. (1) (f), Register,
June, 1995, No. 474, eff. 7−1−95; am. (1) (intro.), Register, December, 1996, No. 492,
eff. 1−1−97; CR 04−107: am. (1) (intro.) and (c), cr. (1) (g) and (3) Register August
2005 No. 596, eff. 9−1−05; CR 06−019: cr. (1m) Register June 2007 No. 618, eff.
7−1−07; CR 15−005: am. (1) (intro.), cr. (1) (h) Register November 2015 No. 719,
eff. 12−1−15.

NR 406.12 Permit duration periods.  Approval to con-
struct or modify a stationary source shall become invalid 18
months after the date when a construction permit was issued by the
department unless the permit specifies otherwise.  The department
may only extend such a time period for up to 18 additional months
on written request upon satisfactory showing that an extension is
justified unless the permit specifies otherwise.

History:  Renum. from NR 154.05 (12), (13) and (14) and am. Register, Septem-
ber, 1986, No. 369, eff. 10−1−86; renum. (1) and am., r. (2) and (3), Register, May,
1992, No. 437, eff. 6−1−92; emerg. renum. from NR 408.05 and am., eff. 11−15−92;
renum. from NR 408.05 and am., Register, May, 1993, No. 449, eff. 6−1−93; renum.
from NR 406.11, Register, December, 1993, No. 456, eff. 1−1−94.

NR 406.13 Duty to comply.  Approval to construct or
modify does not relieve any owner or operator of the responsibil-
ity to comply with the emission limits of chs. NR 400 to 499, the
air quality standards of ch. NR 404 or the control strategies of all
local, state and federal regulations which are part of the state
implementation plan.

History:  Renum. from NR 154.05 (15), Register, September, 1986, No. 369, eff.
10−1−86; am. Register, May, 1992, No. 437, eff. 6−1−92; emerg. renum. from NR
408.06, eff. 11−15−92; renum. from NR 408.06, Register, May, 1993, No. 449, eff.
6−1−93; renum. from NR 406.12, Register, December, 1993, No. 456, eff. 1−1−94.

NR 406.15 Relocation of portable sources.
(1) APPLICABILITY.  This section applies to all portable sources of
air contaminants which are required under s. 285.60, Stats., to
have a construction permit and to notify the department prior to
relocation.

(2) PERMIT REQUIREMENT.  No person may cause, allow or per-
mit the relocation of a portable source to a new site without first
obtaining a construction permit unless the portable source is
exempt from the requirement to obtain a permit under s. NR
406.04, the portable source is an approved relocated source under
s. 285.60 (5), Stats., or the portable source is exempt from the
requirement to obtain an additional permit under sub. (3).

(3) RELOCATION INTO AND WITHIN OZONE NONATTAINMENT

AREAS.  Notwithstanding s. 285.60 (5) (a) 1., Stats., and pursuant
to s. 285.60 (6), Stats., a portable source may relocate into or
within a nonattainment area for ozone without obtaining an addi-
tional permit if all of the following requirements are met:

(a)  The source’s potential to emit is less than the major source
thresholds for both VOCs and NOx contained in s. NR 408.02
(21).

(b)  The source has an operation permit under s. 285.60, Stats.,
prior to relocation.

(c)  The owner or operator of the source provides written notice
to the department at least 20 days prior to relocation and the
department does not object to the relocation.

(d)  The source in its new location will meet all applicable emis-
sion limitations and any visibility requirements in chs. NR 401 to
499.

(e)  The source is not an affected source.
History:  Renum. (1) from NR 409.01 (1) and am., (2) from NR 409.025 and am.,

(3) from NR 409.03, Register, April, 1995, No. 472, eff. 5−1−95; CR 07−040: am. (3)
(a) Register April 2008 No. 628, eff. 5−1−08.

NR 406.16 General construction permits.
(1) ISSUANCE OF GENERAL CONSTRUCTION PERMITS.  (a)  The
department may issue general permits for the construction, recon-
struction, replacement, relocation or modification of stationary
sources in accordance with s. 285.60 (3), Stats.
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Chapter NR 406

CONSTRUCTION PERMITS

NR 406.01 Applicability; purpose.
NR 406.02 Definitions.
NR 406.03 Permit requirements and exemptions for construction permits.
NR 406.035 Establishment or distribution of plant−wide applicability limitations.
NR 406.04 Direct sources exempt from construction permit requirements.
NR 406.07 Scope of permit exemption.
NR 406.075 Federally enforceable requirements.
NR 406.08 Action on permit applications.
NR 406.09 Air quality analysis.

NR 406.10 Violations.
NR 406.11 Construction permit revision, suspension and revocation.
NR 406.12 Permit duration periods.
NR 406.13 Duty to comply.
NR 406.15 Relocation of portable sources.
NR 406.16 General construction permits.
NR 406.17 Registration construction permits.
NR 406.18 Petition for issuance of general construction permits and registration

construction permits.

Note:  Corrections made under s. 13.93 (2m) (b) 7., Stats., Register, December,
1996, No. 492.

NR 406.01 Applicability; purpose.  (1) APPLICABILITY.

This chapter applies to all air contaminant sources, except indirect
sources, which may be required under s. 285.60, Stats., to obtain
construction permits.  In accordance with s. 285.60 (6), Stats., this
chapter exempts sources of certain sizes and types from the
requirement to obtain a permit.  For nonattainment area major
sources the construction permit requirements of ch. NR 408 apply
in addition to the requirements of this chapter.

(2) PURPOSE.  This chapter is adopted under ss. 285.11, 285.60
(6), 285.63, 285.65 and 285.66, Stats., to exempt types of station-
ary sources from the requirement to obtain a construction permit
and to establish permit and permit review requirements and permit
duration for construction permits.

History: Cr. Register, September, 1986, No. 369, eff. 10−1−86; am. Register,
April, 1988, No. 388, eff. 5−1−88; emerg. am. (1), eff. 11−15−92; am., Register, May,
1993, No. 449, eff. 6−1−93; am. (1), Register, June, 1995, No. 474, eff. 7−1−95.

NR 406.02 Definitions.  The definitions contained in ch.
NR 400 apply to the terms used in this chapter.  In addition, the
following definitions apply to the terms used in this chapter:

(1) “Clean fuel” means distillate oil, as defined in s. NR
440.205 (2) (h), with a sulfur content less than 0.05% by weight,
natural gas, propane, biodiesel fuel, as determined using the pro-
cedures in ASTM D6751−09, incorporated by reference in s. NR
484.10 (55v), or any blend of distillate oil and biodiesel fuel.

(1m) “Facility” means all stationary sources emitting air con-
taminants which belong to the same industrial grouping, are
located on one or more contiguous or adjacent properties, and are
under the control of the same person, or persons under common
control.  Emissions resulting from loading, unloading or stockpil-
ing materials to or from vessels or vehicles while at a facility shall
be considered as part of the facility’s emissions.  Air contaminant
sources, other than transportation related activities, shall be con-
sidered as part of the same industrial grouping if they are classified
under the same 2−digit major group as described in the Standard
Industrial Classification Manual, 1987, incorporated by reference
in s. NR 484.05 (1).

(2) “Individual construction permit” means a construction
permit which is not a general construction permit issued under s.
NR 406.16 or a registration construction permit issued under s.
NR 406.17.

(3) “Initial crusher” means, at a nonmetallic mineral process-
ing plant, any crusher into which nonmetallic minerals can be fed
without prior crushing in that plant.

(4) “Initial grinding mill” means, at a nonmetallic mineral
processing plant, any grinding mill into which nonmetallic miner-
als can be fed without prior crushing in that plant.

(5) “Municipal garbage and refuse” means garbage and
refuse, as those terms are defined in ch. NR 500, which are primar-
ily generated by residential activities but which may include

minor amounts of commercial and industrial garbage and refuse
that are in the total waste stream and are not hazardous.  Municipal
garbage and refuse does not include sludge which is generated
from a municipal, commercial or industrial wastewater treatment
plant, water supply treatment plant or air pollution control facility.

(6) “Permit revision” means any change to a construction per-
mit to reflect a change at a source that is not a modification of the
source or that is an exempt modification of the source.

(7) “Regulated asbestos−containing material” has the mean-
ing given in s. NR 447.02 (33).

History: Cr. (intro.), renum. from NR 154.01, Register, September, 1986, No. 369,
eff. 10−1−86; r. (1), r. and recr. (2), renum. (3) to (7) and (9) to be NR 400.02 (17m),
(43m), NR 406.02 (1), NR 400.02 (46s), NR 406.02 (6) and (10), cr. (3) to (5), (7),
(9) and (11), (12) renum. from NR 400.02 (98) and am., Register, April, 1988, No.
388, eff. 5−1−88; correction in (6) made under s. 13.93 (2m) (6) 7., Stats., Register,
April, 1988, No. 388; (1) renum. from NR 400.02 (16), renum. (1) to be (1m), am.
(3), Register, August, 1991, No. 428, eff. 9−1−91; emerg. cr. (2m) and (13), eff.
11−15−92; am. (intro.), Register, May, 1993, No. 449, eff. 6−1−93; cr. (10m), Regis-
ter, December, 1993, No. 456, eff. 1−1−94; r. (1) to (5), (7) to (10), (11) and (12), Reg-
ister, June, 1995, No. 474, eff. 7−1−95; renum. (6) and (10m) to be (1) and (2), Regis-
ter, December, 1996, No. 492, eff. 1−1−97; renum. (1) and (2) to be (3) and (4), cr.
(1) and (2), Register, December, 1997, No. 504, eff. 1−1−98; CR 04−107: renum. (1)
to (4) to be (3) to (6), cr. (1) and (2) Register August 2005 No. 596, eff. 9−1−05; CR
06−047: renum. (1) to be (1m), cr. (1) Register May 2007 No. 617, eff. 6−1−07; CR
09−020: am. (1), cr. (7) Register January 2010 No. 649, eff. 2−1−10; CR 19−015: am.
(6) Register September 2020 No. 777, eff. 10−1−20.

NR 406.03 Permit requirements and exemptions for
construction permits.  (1) PERMIT REQUIREMENT.  Except as
provided in sub. (2), no person may commence construction,
reconstruction, replacement, relocation or modification of a sta-
tionary source unless the person has a construction permit for the
source or unless the source is exempt from the requirement to
obtain a permit under s. 285.60 (5), Stats., or under this chapter.

(1e) EXCLUSIONS.  Notwithstanding the definitions of “com-
mence construction” and “commence modification” in s. NR
400.02 (44) and (45) respectively, for projects reviewed under this
chapter, all of the following activities may be excluded when
determining if construction, reconstruction, replacement, reloca-
tion, or modification has commenced:

(c) Erecting temporary storage structures.

(d) Dismantling existing equipment or structures.

(e) Ordering equipment or control devices.

(f) Temporary storage of equipment on site.

(g) Site clearing.

(h) Programs undertaken to locate underground utilities.

(i) Installation of erosion control measures.
Note:  Undertaking any of the activities listed under s. NR 406.03 (1e) does not

relieve the applicant from the obligation to comply with any other applicable regula-
tions or requirements. If the applicant proceeds with any of the activities prior to
receiving a construction permit, the applicant does so at their own risk and the depart-
ment is not obligated to issue the air permit.

(1m) APPLICATION AND FORMS.  (a)  Applications for construc-
tion permits shall be made on forms supplied by the department
for these purposes and supplemented with other materials as indi-
cated on the forms.  The forms may be supplied by the department
in an electronic format, such as on a computer disk, or on line.
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Note:  Application forms may be obtained from Department Regional Headquar-
ters or Service Center offices, or from the Wisconsin Department of Natural
Resources, Bureau of Air Management, PO Box 7921, Madison WI 53707−7921,
Attention: Construction permits.  The internet web address is:  http://dnr.wi.gov/top-
ic/AirPermits/Forms.html.

(b)  Application materials, including construction permit
waiver requests, may be submitted on paper or in an electronic for-
mat.  The applicant shall submit all forms and other required mate-
rials, as indicated on the forms.  When electing to submit materials
on paper, the applicant shall submit the materials to the Wisconsin
Department of Natural Resources, Bureau of Air Management,
PO Box 7921, Madison WI 53707−7921, Attention: Construction
permits.

(2) WAIVER OF CONSTRUCTION PERMIT REQUIREMENTS.  (a)  A
person who is required to obtain a construction permit under s.
285.60, Stats., may request a waiver from the department in order
to commence construction, reconstruction, replacement, reloca-
tion or modification of an air pollution source prior to the depart-
ment issuing a construction permit to the source under this chap-
ter.  A waiver request shall be made in writing and shall include
an explanation of the circumstances that justify the request and
when those circumstances arose or may be anticipated to arise.
The waiver request shall be signed by a responsible official for the
facility.

(b)  The department may grant a waiver provided that all of the
following conditions are satisfied:

1.  The person has submitted a complete construction permit
application for the source to the department.

2.  The person has submitted a complete waiver request to the
department which demonstrates that undue hardship will be
caused if a waiver is not granted.  Undue hardship may result from
any of the following:

a.  Adverse weather conditions.

b.  Catastrophic damage of existing equipment.

c.  A substantial economic or financial hardship.

d.  Other unique conditions.

3.  The person has paid the waiver review fee required under
s. NR 410.03 (1) (bm).

(c)  The department shall act on the waiver request within 15
days of receipt of a complete request and respond to the applicant
either approving or denying that request.

(d)  The source may commence construction, reconstruction,
replacement, relocation or modification when a waiver is granted.

Note:  A waiver does not relieve the applicant from the obligation to comply with
any other applicable regulations or requirements.  If the applicant proceeds with con-
struction after a waiver is granted, they do so at the applicant’s own risk.  Granting
the waiver does not obligate the department to approve the air permit application for
the source.

(e)  The source referenced in par. (b) 1. may not be initially
operated until a construction permit is issued.

(f)  The department may not grant a waiver for a source that
requires a permit under ch. NR 405 or 408 or requires a permit to
establish enforceable limitations on potential to emit to avoid per-
mit requirements of ch. NR 405 or 408.

(g)  The department may not grant a waiver for a source located
or to be located within 10 kilometers of a Class I area under this
subsection.

(h)  The department may rescind a waiver granted under this
subsection if the owner or operator does not diligently respond to
department inquiries on the construction permit application or if
the department preliminarily determines that the source will not
meet the criteria for permit approval under s. 285.63 (1), Stats.

Note:  The address of the Madison headquarters is: Wisconsin Department of Nat-
ural Resources, Bureau of Air Management, PO Box 7921, Madison WI 53707,
Attention: Permit Application Forms

History: Renum. from NR 154.04 (1), Register, September, 1986, No. 369, eff.
10−1−86; emerg. am. eff. 11−15−92; am. Register, May, 1993, No. 449, eff. 6−1−93;
CR 06−079: renum. to be (1) and am., cr. (2) Register May 2007 No. 617, eff. 6−1−07;
CR 09−020: am. (1), cr. (1m) Register January 2010 No. 649, eff. 2−1−10; CR
15−005: cr. (1e) Register November 2015 No. 719, eff. 12−1−15; correction in (1e)
(intro.) made under s. 35.17, Stats., Register November 2015 No. 719; CR 19−015:

am. (1e) (intro.), r. (1e) (a), (b), am. (1e) (c), r. (1e) (j), am. (1m) (a), (b), (2) (b)
2. c., (g) Register September 2020 No. 777, eff. 10−1−20.

NR 406.035 Establishment or distribution of plant−
wide applicability limitations.  Notwithstanding the provi-
sions of s. NR 406.04 (1) and (2), a construction permit is required
for each of the following:

(1) Establishing a plant−wide applicability limitation under s.
NR 405.18 or 408.11.

(2) Distribution of allowable emissions following expiration
of a plant−wide applicability limit under s. NR 405.18 (9) or
408.11 (9).

Note:  Reopening of a plant−wide applicability limitation to accommodate an
increase of the plant−wide applicability limitation is accomplished using the proce-
dures in s. NR 405.18 (8) (b) 1. c. and (11) (a) 3. or 408.11 (8) (b) 1. c. and (11) (a)
3.  Reopening of a plant−wide applicability limitation to accommodate a decrease of
the plant−wide applicability limitation is accomplished using the procedures in s. NR
406.11 (1m).

History: CR 06−019: cr. Register June 2007 No. 618, eff. 7−1−07.

NR 406.04 Direct sources exempt from construc-
tion permit requirements.  This section does not provide an
exemption from construction permit requirements for a source
that is required to obtain a permit under ch. NR 405 or 408 or s.
NR 446.03 (2) (a).  For any direct source not required to obtain a
permit under ch. NR 405 or 408 or s. NR 446.03 (2) (a), no con-
struction permit is required prior to commencing construction,
reconstruction, replacement, relocation or modification if the fol-
lowing conditions are met:

(1) SPECIFIC CATEGORIES OF EXEMPT SOURCES.  The following
categories of direct sources are exempt from the requirement to
obtain a construction permit unless construction, reconstruction,
replacement, relocation or modification of the source is prohibited
by any permit, plan approval or special order applicable to the
source:

(a)  One or more external combustion furnaces at a source
which will not burn any hazardous waste identified under ch. NR
661, or which have been issued a license or licenses under ch. NR
670, and if no individual furnace is designed to burn the following
fuels at more than the maximum rates indicated:

1.  Coal, coke or other solid fuels, except wood, at a heat input
rate of not more than 1.0 million Btu per hour.

2.  Wood alone or wood in combination with gaseous or liquid
fossil fuels at a heat input rate of not more than 5.0 million Btu per
hour.

3.  Residual or crude oil at a heat input rate of not more than
5.0 million Btu per hour.

4.  Distillate oil at a heat input rate of not more than 10 million
Btu per hour.

4m.  Distillate oil meeting the on−road sulfur content for
diesel fuel specified in 40 CFR 80.510 (b) at a heat input rate of
not more than 25 million Btu per hour.

5.  Gaseous fossil fuel at a heat input rate of not more than 25
million Btu per hour.

(b)  Equipment which is designed to incinerate solid wastes,
which are not pathological wastes, infectious wastes, municipal
wastes or hazardous wastes under ch. NR 661, at a rate of not more
than 500 pounds per hour.

(bm)  Equipment owned or operated by a government agency,
such as police or sheriff’s department, that is used to incinerate
only drugs confiscated by federal, state, or local law enforcement
agencies, provided the equipment meets all of the following
requirements:

1.  The equipment is a dual−chamber incinerator that complies
with all of the following:

a.  The equipment is designed to incinerate not more than 500
pounds of material per hour.

b.  The equipment has a secondary chamber that operates at
all times during drug incineration with a minimum temperature of
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1,400 degrees Fahrenheit, and a minimum gas retention time of
0.5 seconds.

2.  Stacks shall comply with all of the following:

a.  Each stack shall have a height at least 1.5 times higher than
the peak of the highest structure within 150 feet of the equipment.

b.  Each stack shall be located at least 500 feet from nearest
property line.

c.  Each stack shall have unobstructed vertical discharge when
the incinerator is operated. Properly installed and maintained
spark arresters are not considered obstructions.

3.  The equipment shall be operated within all of the following
limits:

a.  The unit shall reach a minimum operating temperature of
1,400 degrees Fahrenheit prior to introducing the materials to be
incinerated.

b.  The quantity of material incinerated, including packaging,
is limited to no more than 25 pounds in any 24−hour period, with
the exception of marijuana. Marijuana may be incinerated in
quantities up to the design capacity of the incinerator.

c.  Fuel for the equipment shall be limited to natural gas, liquid
petroleum gas, distillate fuel oil with less than 0.0015% sulfur by
weight, or the equipment shall use electric power.

d.  The manufacturer’s recommended operating instructions
shall be posted at the incinerator, and the unit shall be operated in
accordance with these instructions. The incinerator shall be oper-
ated in accordance with the manufacturer’s specifications and
maintained in good working order.

4.  The owner or operator shall install, calibrate, maintain, and
operate a monitoring device that continuously measures and
records the temperature of the secondary chamber of the incinera-
tor.

5.  The owner or operator shall maintain records sufficient to
demonstrate that each of the requirements listed in this paragraph
are met. The records shall be retained for a minimum of 5 years
and shall include all of the following:

a.  The time and date materials are charged.

b.  The amount of material charged or burned in each 24−hour
period.

c.  The type and amount of fuel usage, including sulfur content
for fuel oil.

d.  The monitoring results.

e.  The hours of operation.

f.  Routine maintenance of abatement systems.

(ce)  Grain storage facilities; including facilities with rack dry-
ers designed to dry grain at a rate of not more than 1,500 bushels
per hour at 5% moisture extraction, or rack dryers equipped with
at least 50 mesh screens, or column dryers; with an average ton-
nage of grain received of less than 5500 tons per month and which
are not subject to s. NR 440.47.  The average monthly tonnage of
grain received shall be calculated by dividing the cumulative ton-
nage of grain received since January 1 of each year by 12.  The
average monthly tonnage of grain received does not include prod-
uct that the facility sells, acting as a broker, which is never actually
received or dried at the grain storage facility.

(cm)  Grain processing facilities; including facilities with rack
dryers designed to dry grain at a rate of not more than 1,500 bush-
els per hour at 5% moisture extraction, or rack dryers equipped
with at least 50 mesh screens, or column dryers; with an average
tonnage of grain received of less than 4500 tons per month and
which are not subject to s. NR 440.47.  The average monthly ton-
nage of grain received shall be calculated by dividing the cumula-
tive tonnage of grain received since January 1 of each year by 12.
The average monthly tonnage of grain received does not include
product that the facility receives that is packaged when received
and remains packaged.

(d)  Portland concrete batch plants which produce or will pro-
duce less than 20,000 cubic yards of concrete per month averaged
over any 12 consecutive month period.

(e)  Storage tanks containing organic compounds with a true
vapor pressure in pounds per square inch absolute at 70°F of less
than 1.52 with a combined total tankage capacity of not more than
40,000 gallons.

(f)  VOC storage tanks with a combined total tankage capacity
of not more than 10,000 gallons of volatile organic compounds.

(g)  Painting or coating operations, including associated clean-
ing operations, which emit or will emit not more than 1666 pounds
of volatile organic compounds per month, which are measured
prior to entering any emission control devices, unless the emis-
sions of any single hazardous air pollutant listed under section 112
(b) of the Act (42 USC 7412(b)) equal or exceed 10 tons per year
or the cumulative emissions of hazardous air pollutants listed
under section 112 (b) of the Act equal or exceed 25 tons per year.

(gm)  Automobile refinishing operations, including associated
cleaning operations, which emit or will emit not more than 1666
pounds of volatile organic compounds per month, which are mea-
sured prior to entering any emission control devices, unless the
emissions of any single hazardous air pollutant listed under sec-
tion 112(b) of the Act (42 USC 7412(b)) equal or exceed 10 tons
per year or the cumulative emissions of hazardous air pollutants
listed under section 112(b) of the Act equal or exceed 25 tons per
year.

(h)  Graphic arts operations, including associated cleaning
operations, which emit or will emit not more than 1666 pounds of
volatile organic compounds per month, which are measured prior
to entering any emission control devices, unless the emissions of
any single hazardous air pollutant listed under section 112 (b) of
the Act equal or exceed 10 tons per year or the cumulative emis-
sions of hazardous air pollutants listed under section 112 (b) of the
Act equal or exceed 25 tons per year.

(i)  A temporary change in the method of operation or tempo-
rary equipment used or to be used for the purpose of testing or
research provided that all of the following requirements are met:

1.  A complete application for exemption is made describing
the proposed testing or research and including an operating sched-
ule and the types and quantities of emissions anticipated.

2.  The department determines that the anticipated emissions
from the testing or research will not present a significant hazard
to public health, safety or welfare or to the environment and
approves the application for exemption.

3.  The temporary change in the method of operation or tem-
porary equipment will be in operation for less than 12 months.
Upon completion of the testing, the temporary change in the
method of operation or operation of temporary equipment shall
cease. Operation beyond the testing period is prohibited unless
approved by a different construction permit exemption or by a
construction permit.

4.  The department approves the application for exemption
submitted under subd. 1. in accordance with the following proce-
dure:

a.  The department shall approve or deny the application in
writing within 45 days of receiving a complete application.

b.  The department may provide public notice of an applica-
tion for research and testing exemption, may provide an opportu-
nity for public comment and an opportunity to request a public
hearing and may hold a public hearing on any application under
this paragraph.

c.  The department shall make all nonconfidential information
available to the public upon request.

(j)  A laboratory which emits volatile organic compounds, sul-
fur dioxide, carbon monoxide, nitrogen oxides or particulate mat-
ter or a combination thereof at a rate of less than 5.7 pounds per
hour unless the emissions of any single hazardous air pollutant
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listed under section 112 (b) of the Act equal or exceed 10 tons per
year or the cumulative emissions of hazardous air pollutants listed
under section 112 (b) of the Act equal or exceed 25 tons per year.
Hourly emissions shall be determined, based on the quantitative
estimate of air contaminants before they enter any emission con-
trol devices, by dividing the total uncontrolled emissions which
would have occurred during a calendar month by the total hours
of operation of the laboratory during that calendar month.  A labo-
ratory is in operation if laboratory apparatus or equipment is in
use.

(k)  Equipment whose primary purpose is to transport or sort
paper.

(L)  Facilities for chlorination of municipal drinking water, the
intake of once through industrial process or cooling water, or
water for swimming pools, spas or other recreational establish-
ments.

(m)  The following procedures for the remediation or disposal
of soil or water contaminated with organic compounds, provided
the potential to emit, considering emission control devices, for
any hazardous air contaminant listed in Table A to Table C of s.
NR 445.07 is not greater than the emission rate listed in Table A
to Table C of s. NR 445.07 for the air contaminant at the respective
stack height, and the procedure is not subject to an emission limi-
tation or emission standard under section 111 or 112 of the Act (42
USC 7411 or 7412):

1.  Landspreading of contaminated soil, including the agricul-
tural landspreading of soil contaminated with pesticide or fertil-
izer.

2.  Negative pressure venting of contaminated soil or biore-
mediation, provided the remediation is completed within 3
months or the potential to emit organic compounds from the reme-
diation site is at a rate of not more than 5.7 pounds per hour, con-
sidering emission control devices.

3.  Pilot testing of a negative pressure venting system provided
the testing is limited to a total withdrawal of not more than
150,000 standard cubic feet (scf) of air.

Note:  The total withdrawal may be determined by the equation: Total withdrawal
(scf) = hours of operation of pilot test (hr) � average flow rate in cubic feet per minute
at standard conditions (scfm) � 60 min/hr.  An example is: 10 hours of operation �
250 scfm � 60 min/hr = 150,000 scf.  When testing at multiple flow rates, determine
the withdrawal for each flow rate and sum the withdrawals for a total withdrawal.

4.  Landfilling of contaminated soil.

5.  Installation and use of devices which remove organic com-
pounds from a private or municipal potable water supply.

6.  Installation and use of crop irrigation systems or dewater-
ing wells to remediate contaminated water.

7.  Installation and use of air strippers for treatment of contam-
inated water, provided the remediation is completed within 3
months or the potential to emit organic compounds from the reme-
diation site is at a rate of not more than 5.7 pounds per hour, con-
sidering emission control devices.

8.  Installation and use of any devices or techniques not listed
in this paragraph which are used to remediate soil or water con-
taminated with organic compounds, if the device or technique is
not portable and is not a thermal evaporation unit, and the remedi-
ation is completed within 3 months.

9.  Installation and use of any technique or device to remediate
soil or water contaminated with organic compounds as part of
actions taken by EPA under the authority of the Comprehensive
Environmental Response Compensation and Liability Act of
1980, 42 USC 9601 to 9675, by the department under the authority
of s. 289.67 or ch. 292, Stats., or by a responsible party in com-
pliance with the requirements of an administrative order, consent
decree or contract issued pursuant to the Comprehensive Environ-
mental Response Compensation and Liability Act of 1980 or s.
289.67 or ch. 292, Stats.

(n)  Renovation or demolition operations involving regulated
asbestos−containing material provided that the provisions of
subd. 1. or 2. are met:

1.  The amount of regulated asbestos−containing material is
less than 260 linear feet on pipes or 160 square feet on other facil-
ity components.

2.  If the amount of regulated asbestos−containing material is
at least 260 linear feet on pipes or at least 160 square feet on other
facility components, all of the following conditions are met:

a.  Notice of intention is provided under s. NR 447.07.

b.  The notice indicates that the project will meet all applicable
requirements of ch. NR 447.

c.  The fee required under s. NR 410.05 (2) and (3) is sub-
mitted with the notice.

(o)  Batch cold cleaning equipment which does not use haloge-
nated HAP solvent and has a total air to solvent interface of 1.0
square meters or less during operation.

(om)  Batch cold cleaning equipment which uses halogenated
HAP solvent and meets both of the following requirements:

1.  The equipment has a total air to solvent interface of 1.0
square meters or less during operation.

2.  The equipment is not a major source or located at a major
source, as defined in s. NR 460.02 (24).

(p)  Batch open top vapor degreasing equipment which does
not use halogenated HAP solvent and has a total air to vapor inter-
face of 1.0 square meters or less during operation.

(pm)  Batch open top vapor degreasing equipment which uses
halogenated HAP solvent and meets both of the following require-
ments:

1.  The equipment has a total air to solvent interface of 1.0
square meters or less during operation.

2.  The equipment is not a major source or located at a major
source, as defined in s. NR 460.02 (24).

(pr)  Conveyorized non−vapor degreasing and conveyorized
vapor degreasing equipment which uses halogenated HAP sol-
vent and is not a major source or located at a major source, as
defined in s. NR 460.02 (24).

(q)  Private alcohol fuel production systems as defined in s.
289.44 (1) (c), Stats.

(r)  Perchloroethylene dry cleaning area sources as defined in
s. NR 468.20 (2) (am).

(rm)  Chromium electroplating area sources and chromium
anodizing area sources as defined in s. NR 460.02 (5).

(s)  Crematories.

(t)  Indirect malt dryers which are designed to burn fuels speci-
fied in par. (a) at a heat input rate less than the rates specified in
par. (a).

(u)  Gasoline dispensing facilities which dispense gasoline or
other petroleum products.

(v)  Bulk gasoline plants which distribute gasoline or other
petroleum products.

(w)  Restricted use reciprocating internal combustion engines
which are fueled by gaseous fuels, gasoline, or a clean fuel and
which have a combined total electrical output of less than 3,000
kilowatts, or the equivalent in brake horsepower.  An owner or
operator claiming exemption under this paragraph shall maintain
records of all of the following:

1.  The electrical output or equivalent in brake horsepower of
each engine.

2.  The total hours each engine is operated during a year.

(x)  Any quarry, mine or other facility where nonmetallic min-
erals are extracted that is not a ledge rock quarry or industrial sand
mine.
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(y)  Ledge rock quarries with actual production of less than
25,000 tons per month on a rolling 12 month average, or with
actual operation of less than 365 days per 5 year period.

(z)  Industrial sand mines with actual production of less than
2,000 tons per month on a rolling 12 month average.

(za)  Fixed sand and gravel plants and fixed crushed stone
plants with capacities of 25 tons per hour or less.

(zb)  Portable sand and gravel plants and portable crushed
stone plants with capacities of 150 tons per hour or less.

(zc)  The addition or replacement of the following equipment
at a nonmetallic mineral processing facility which has an opera-
tion permit or which has filed a complete application for an opera-
tion permit pursuant to ch. NR 407:

1.  Any crusher other than an initial crusher.

2.  Any grinding mill other than an initial grinding mill.

3.  Any screening operation.

4.  Any bucket elevator.

5.  Any belt conveyor.

6.  Any bagging operation.

7.  Any storage bin.

8.  Any grizzly.

9.  Any pan feeder.

10.  Any other nonmetallic mineral processing equipment
subject to s. NR 440.688 other than an initial crusher or initial
grinding mill.

(zg)  Equipment that temporarily increases steam generation
capability at a source provided that all of the following conditions
are met:

1.  The equipment will be installed and operated only when at
least one of the permanent steam generating units at the source is
out of service for maintenance, repair, or an emergency, except
that the temporary equipment and the permanent steam generating
equipment being taken out of service for maintenance, repair, or
an emergency may operate simultaneously for up to 24 hours dur-
ing startup or shutdown of the permanent steam generating equip-
ment.

2.  The equipment will not be operated for more than 3,200
hours and will be shut down and removed within 9 calendar
months after installation.

3.  Only natural gas will be used as fuel in the equipment.

4.  The equipment will meet all applicable emission limits.

5.  All applicable monitoring requirements will be met during
the equipment’s period of use.

6.  Use of the equipment will not cause or exacerbate an
exceedance of any ambient air quality standard or ambient air
increment in s. NR 404.04 or 404.05.

7.  A complete application for exemption is submitted to the
department for approval.  The application shall contain all of the
following:

a.  A description of the equipment.

b.  The reason for the need to use the equipment.

c.  A description of how the conditions in subds. 1. to 6. will
be met.

8.  The department approves the application for exemption
submitted under subd. 7.  The department shall approve or deny
the exemption in writing within 10 business days after receipt of
a complete application.

(zh)  1.  Any construction, modification, replacement, reloca-
tion or reconstruction of an emissions unit at a stationary source
which is exempt from the requirement to obtain an operation per-
mit under s. NR 407.03 (1m), provided the stationary source still
qualifies for the exemption under s. NR 407.03 (1m) after comple-
tion of the proposed construction, modification, replacement,
relocation or reconstruction.

2.  Construction of a new facility if the facility will be exempt
from the requirement to obtain an operation permit under s. NR
407.03 (1m) after completion of the proposed construction.

(zi)  Secondary aluminum production facilities as defined by
s. NR 463.12 (36).

(1f) MODIFICATIONS TO SOURCES UNDER PLANT−WIDE APPLICA-
BILITY LIMITATIONS.  Notwithstanding the provisions of subs. (1)
and (2), no construction permit is required for modification of a
source that is regulated by a plant−wide applicability limitation
under s. NR 405.18 or 408.11 provided all of following criteria are
met:

(a)  The modification will not cause or exacerbate an exceed-
ance of an ambient air quality increment or standard.

(b)  The modification does not trigger a requirement under sec-
tion 111 or 112 of the Act (42 USC 7411 or 7412), excluding sec-
tion 112(d)(5) or (r) (42 USC 7412(d)(5) or (r)).

(d)  Emissions from the source, as modified, will be able to
comply with the plant−wide applicability limit.

(e)  Any increase in emissions, due to the modification, of air
contaminants not regulated by a plant−wide applicability limita-
tion, does not exceed the maximum theoretical emission levels
specified in sub. (2) (b), (c), (cm), (d) and (f).

(f)  For new or modified sources for which no construction per-
mit is required, an operation permit application shall be submitted
as required under s. NR 407.04 (1) (b) 3. prior to commencing
construction or modification.

(1k) PROJECTS EVALUATED FOR SIGNIFICANT NET EMISSIONS

INCREASE.  Notwithstanding the provisions of s. NR 406.04 (1) and
(2), no construction permit is required for a modification to an
existing emissions unit, as defined in s. NR 405.02 (12) or 408.02
(13), at an existing major stationary source, as defined in s. NR
405.02 (22), or an existing major source, as defined in s. NR
408.02 (21), which does not result in a significant emissions
increase, as defined in s. NR 405.02 (27m) or 408.02 (32m), pro-
vided all of the following criteria are met:

(a)  The modification will not cause or exacerbate an exceed-
ance of an ambient air quality increment or standard.

(b)  The modification does not trigger a requirement under sec-
tion 111 or 112 of the Act (42 USC 7411 or 7412), excluding sec-
tion 112(d)(5) or (r) (42 USC 7412(d)(5) or (r)).

(c)  The modification does not require enforceable conditions
to limit potential to emit.

Note:  For new or modified sources for which no construction permit is required,
an operation permit application may be required to be submitted under s. NR 407.04
(1) (b) 3. prior to commencing construction or modification.

(1m) ASBESTOS ABATEMENT NOTICE.  Each asbestos abatement
notice of intention is considered an application for permit exemp-
tion.  The department may place conditions on any permit exemp-
tion granted under sub. (1) (n).

(1q) SOURCES EXEMPT BASED ON CONTROLLED ACTUAL EMIS-
SIONS.  No construction permit is required for any emissions unit
constructed, modified, replaced, relocated or reconstructed at a
stationary source where all of the following criteria and require-
ments are met:

(a)  The owner or operator of the stationary source has a facil-
ity−wide operation permit under ch. NR 407 or has submitted a
timely and complete application for a facility−wide operation per-
mit.

(b)  Actual emissions from all of the constructed, modified,
replaced, relocated and reconstructed emissions units do not
exceed any of the following levels:

1.  1,666 pounds in any month averaged over any consecutive
12−month period for each of the following air contaminants: par-
ticulate matter, nitrogen oxide, sulfur dioxide, PM10, carbon mon-
oxide and volatile organic compounds.

2.  10 pounds in any month averaged over any consecutive
12−month period for lead.
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(c)  None of the emissions units constructed, modified,
replaced, relocated or reconstructed requires a new BACT or
LAER determination under ch. NR 445 as a result of the new
project.

(d)  None of the emissions units constructed, modified,
replaced, relocated or reconstructed are subject to new permit-
ting requirements under ch. NR 405 or 408 as a result of the new
project.

(e)  The owner or operator of the stationary source submits to
the department a complete application for an operation permit
revision, or an updated application for an operation permit, which
includes each new, modified, replaced, relocated or reconstructed
emissions unit, prior to commencing construction, modification,
replacement, relocation or reconstruction and does all of the fol-
lowing:

1.  In the operation permit revision application, or updated
operation permit application, proposes monitoring of any control
equipment used to limit actual emissions from any emissions unit
being constructed, modified, replaced, relocated or reconstructed
in accordance with the monitoring requirements in s. NR 439.055.

2.  Commences monitoring of any control equipment as pro-
posed in subd. 1., and maintains any records necessary to dem-
onstrate compliance with any applicable emission limitation,
upon startup of any newly constructed, modified, replaced, relo-
cated or reconstructed emissions unit.

(f)  Prior to commencing construction, the owner or operator
of the source submits to the department a claim of exemption from
construction permitting requirements.  The exemption claim shall
identify the emissions units that are being constructed, modified,
replaced, relocated, or reconstructed.  The department shall
respond to the claim of exemption submittal within 20 business
days after receipt of the claim.

(g)  Any newly constructed emissions unit is not subject to an
emission limitation or emission standard under section 111 or 112
of the Act (42 USC 7411 or 7412), excluding section 112 (d) (5)
or (r) (42 USC 7412 (d) (5) or (r)) and excluding engines certified
to meet the emission standards in 40 CFR part 60, subpart IIII or
JJJJ for each fuel used.  Any modified, replaced, relocated, or
reconstructed emissions unit is not subject to any new emission
limitation or emission standard or other requirement for the emis-
sions unit under section 111 or 112 of the Act (42 USC 7411 or
7412), excluding section 112 (d) (5) or (r) (42 USC 7412 (d) (5)
or (r)) and excluding engines certified to meet the emission stan-
dards in 40 CFR part 60, subpart IIII or JJJJ for each fuel used.

Note:  The application for an operation permit or operation permit revision
required under this section will be evaluated by the department pursuant to the permit
approval criteria in ss. 285.63 and 285.64, Stats.  Application forms may be obtained
from the regional and area offices of the department or from the Wisconsin Depart-
ment of Natural Resources, Bureau of Air Management, PO Box 7921, Madison WI
53707−7921, Attention: operation permits.

(2) GENERAL CATEGORY OF EXEMPT SOURCES.  In addition to the
specific categories of exempt sources identified in sub. (1), no
construction permit is required prior to commencing construction,
reconstruction, replacement, relocation or modification of a direct
source if all of the following conditions are met:

(a)  The construction, reconstruction, replacement, relocation
or modification of the source is not prohibited by any permit, plan
approval or special order applicable to the source.

(b)  The maximum theoretical emissions from the source for
sulfur dioxide or carbon monoxide do not exceed 9.0 pounds per
hour for each air contaminant.

(c)  The maximum theoretical emissions from the source for
particulate matter, nitrogen oxides or volatile organic compounds
do not exceed 5.7 pounds per hour for each air contaminant.

(cm)  The maximum theoretical emissions from the source for
PM10 do not exceed 3.4 pounds per hour.

(cs)  The maximum theoretical emissions from the source for
PM2.5 do not exceed 2.2 pounds per hour.

(d)  The maximum theoretical emissions from the source for
lead do not exceed 0.13 pounds per hour.

(f)  1.  The maximum theoretical emissions from the source for
any hazardous air contaminant listed in Table A, B or C of s. NR
445.07 are not greater than the emission rate for the air contami-
nant listed in column (c), (d), (e) or (f) of Table A, B or C of s. NR
445.07 for the respective stack height or the owner or operator of
the source meets the compliance demonstration and notification
requirements of s. NR 445.08 (7) (b).

Note:  Owners and operators of facilities emitting less than 3 tons of volatile
organic compounds and 5 tons of particulate matter on an annual basis, or who engage
in limited or no manufacturing activities, should refer to s. NR 445.11 prior to deter-
mining applicable requirements under this paragraph.

2.  The source is not subject to a best available control technol-
ogy or lowest achievable emission rate requirement in s. NR
445.07 (1) (c), (2), (3) or (4).

3.  The source does not combust fuel oil in a compression igni-
tion internal combustion engine subject to a best available control
technology requirement in s. NR 445.09 (3) (a).

4.  The source does not combust municipal solid waste, as
defined in s. NR 500.03 (86), or infectious wastes.

(h)  The source is not subject to an emission limitation or emis-
sion standard under section 111 or 112 of the Act (42 USC 7411
or 7412), excluding section 112 (d) (5) or (r) (42 USC 7412 (d) (5)
or (r)) and excluding engines certified to meet the emission stan-
dards in 40 CFR part 60, subpart IIII or JJJJ for each fuel used.

Note:  Sections 285.60 (1) (b) 1. and 285.62 (8), Stats., and s. NR 407.04 (1) (b)
3. require that a complete operation permit application or revision to an application
be submitted to the department prior to commencing construction or modification of
the equipment exempted under this section.  A source which already has an operation
permit must apply for a revision of that permit under s. NR 407.11, 407.12 or 407.13.

(2m) EXEMPTIONS FOR SOURCES WITH GENERAL OPERATION

AND REGISTRATION OPERATION PERMITS.  Notwithstanding the pro-
visions in s. NR 406.04 (1) and (2), no construction permit is
required prior to commencing construction, reconstruction,
replacement, relocation or modification of a stationary source if
all the following criteria are met:

(a)  The source is covered under a general operation permit
issued under s. NR 407.10 or a registration operation permit
issued under s. NR 407.105.

(b)  The construction, reconstruction, replacement, relocation
or modification will not result in the source violating any term or
condition of the general operation permit or the registration opera-
tion permit.

Note:  Some general operation permits issued prior to September 1, 2005 may have
required a construction permit even if the change at the source would not violate any
term or condition of the permit.  Those sources are now exempt from the requirement
to obtain a construction permit if the change at the source will not violate any term
or condition of the general operation permit.

(c)  The construction, reconstruction, replacement, relocation
or modification does not require a permit under ch. NR 405 or 408.

Note:  This exemption applies to new or modified facilities if they are covered
under a general or registration operation permit.

(3) DETERMINATION OF HAZARDOUS EMISSIONS.  (a)  For the
purpose of determining emissions under sub. (2) (f), the owner or
operator of a source may rely on information on an approved
material safety data sheet if the approved material safety data
sheet lists a hazardous air contaminant listed in Table A, B or C
of s. NR 445.07 and for any hazardous air contaminant with a stan-
dard expressed as an ambient air concentration in column (g) of
Table A or B of s. NR 445.07 constitutes 1% (10,000 parts per mil-
lion) or more of the material or for any hazardous air contaminant
with a standard expressed as a control requirement in column (i)
of Table A, B or C of s. NR 445.07 constitutes 0.1% (1,000 parts
per million) or more of the material.  If an approved material safety
data sheet for a material does not list a hazardous air contaminant
in Table A, B or C of s. NR 445.07 at or above the amounts listed
in this paragraph, the material will be presumed not to result in
emissions of a hazardous air contaminant unless a hazardous air
contaminant is formed in processing of the material.

https://docs.legis.wisconsin.gov/document/statutes/35.93
https://docs.legis.wisconsin.gov/document/statutes/35.93
https://docs.legis.wisconsin.gov/document/administrativecode/ch.%20NR%20445
https://docs.legis.wisconsin.gov/document/administrativecode/ch.%20NR%20405
https://docs.legis.wisconsin.gov/document/administrativecode/ch.%20NR%20408
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20439.055
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20406.04(1q)(e)1.
https://docs.legis.wisconsin.gov/document/usc/42%20USC%207411
https://docs.legis.wisconsin.gov/document/usc/42%20USC%207412
https://docs.legis.wisconsin.gov/document/usc/42%20USC%207412
https://docs.legis.wisconsin.gov/document/cfr/40%20CFR%2060
https://docs.legis.wisconsin.gov/document/usc/42%20USC%207411
https://docs.legis.wisconsin.gov/document/usc/42%20USC%207412
https://docs.legis.wisconsin.gov/document/usc/42%20USC%207412
https://docs.legis.wisconsin.gov/document/cfr/40%20CFR%2060
https://docs.legis.wisconsin.gov/document/statutes/285.63
https://docs.legis.wisconsin.gov/document/statutes/285.64
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20406.04(1)
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20445.07
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20445.07
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20445.07
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20445.07
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20445.08(7)(b)
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20445.11
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20445.07(1)(c)
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20445.07(1)(c)
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20445.07(2)
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20445.07(3)
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20445.07(4)
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20445.09(3)(a)
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20500.03(86)
https://docs.legis.wisconsin.gov/document/usc/42%20USC%207411
https://docs.legis.wisconsin.gov/document/usc/42%20USC%207412
https://docs.legis.wisconsin.gov/document/usc/42%20USC%207412
https://docs.legis.wisconsin.gov/document/cfr/40%20CFR%2060
https://docs.legis.wisconsin.gov/document/statutes/285.60(1)(b)1.
https://docs.legis.wisconsin.gov/document/statutes/285.62(8)
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20407.04(1)(b)3.
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20407.04(1)(b)3.
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20407.11
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20407.12
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20407.13
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20406.04(1)
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20406.04(2)
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20407.10
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20407.105
https://docs.legis.wisconsin.gov/document/administrativecode/ch.%20NR%20405
https://docs.legis.wisconsin.gov/document/administrativecode/ch.%20NR%20408
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20406.04(2)(f)
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20445.07
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20445.07
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20445.07
https://docs.legis.wisconsin.gov/document/administrativecode/NR%20445.07
CPANOS
Cross-Out

CPANOS
Cross-Out

CPANOS
Cross-Out



33  NR 406.04DEPARTMENT OF NATURAL RESOURCES

Published under s. 35.93, Wis. Stats., by the Legislative Reference Bureau.

Published under s. 35.93, Stats. Updated on the first day of each month.  Entire code is always current.  The Register date on each page

is the date the chapter was last  published. Register September 2020 No. 777

(b)  For the purpose of determining emissions under sub. (2) (f),
the owner or operator of a source may rely upon mass balance, or
other use, consumption and analytical methodologies for calculat-
ing potential emissions.  However, the department may require
that a stack test be conducted to affirm the accuracy of emission
estimations.

(c)  For the purpose of determining emissions under sub. (2) (f),
the owner or operator of a source is not required to consider indoor
fugitive emissions in calculating emissions of any substance with
a standard expressed as an ambient air concentration in Table A,
B or C of s. NR 445.07.

(d)  For the purpose of determining emissions under sub. (2) (f),
the owner or operator of a source is not required to consider emis-
sions resulting directly from naturally occurring constituents in
windblown soil.

(e)  For the purposes of determining emissions under sub. (2)
(f), the owner or operator of a source is not required to consider
emissions of hazardous air contaminants associated with agricul-
tural waste.

Note:  Par. (e) is shown as affected by 2011 Wis. Act 122.  On May 24, 2011, the
Joint Committee for the Review of Administrative Rules (JCRAR) adopted a motion
under s. 227.26 (2) (d), Stats., that suspended s. NR 406.04 (3) (e) in part as shown
below.  Pursuant to s. 227.26 (2) (f), Stats., JCRAR introduced 2011 Assembly Bill
195 and 2011 Senate Bill 138, in support of the JCRAR suspension.  2011 Senate Bill
138 was enacted, effective March 22, 2012, resulting in in the repeal of the rules as
suspended by the May 24, 2011 JCRAR motion, as provided in s. 227.26 (2) (i), Stats.,
and creating s. 285.28, Stats., as set forth below.

NR 406.04 (3) (e)  For the purposes of determining emissions under sub. (2) (f),
the owner or operator of a source is not required to consider emissions of hazardous
air contaminants associated with agricultural waste prior to July 31, 2011.

285.28  Agricultural waste; hazardous air contaminants.  The department may
not regulate the emission of hazardous air contaminants associated with agricultural
waste except to the extent required by federal law.

(4) EXCLUSIONS FROM MODIFICATION.  None of the following
changes at a stationary source constitutes a modification:

(a)  Use of alternate fuel or raw material.  Use of an alternate
fuel or raw material which the source is designed to burn or use
if:

1.  The source has continuously had such design capability.

2.  The use will not cause or exacerbate the violation of an
ambient air quality standard or an ambient air increment.

3.  The use is not prohibited by any permit, plan approval or
special order applicable to the source.

4.  The use will not result in a violation of any emission limit
in chs. NR 405, 408, 409, 415 to 436 and 445.

5.  The use will not subject the source to an emission limitation
or emission standard under section 112 of the Act (42 USC 7412),
excluding section 112 (d) (5) or (r) (42 USC 7412 (d) (5) or (r))
and excluding engines certified to meet the emission standards in
40 CFR part 60, subpart IIII or JJJJ for each fuel used.

(b)  RACT compliance.  A change to a permit condition needed
to assure compliance with a new or revised RACT rule, a change
at a source which is made primarily for the purpose of complying
with the requirements of a RACT compliance plan approved
under chs. NR 419 to 425, or a VOC RACT variance approved
under s. NR 436.05, if the change does not cause or exacerbate the
violation of an ambient air quality standard or ambient air incre-
ment for any air contaminant other than ozone.

(c)  Resumption of operation.  1.  The resumption of operation
of a source after a period of closure if the existing equipment was
continuously included in the department’s emissions inventory as
an existing source covered by plans submitted under s. 285.11 (6),
Stats.

2.  The resumption of operation of a source after a period of
closure if the source was never included and never required to be
included in the emissions inventory as an existing source covered
by plans submitted under s. 285.11 (6), Stats., and the resumption
of operation of the source will not cause or exacerbate the viola-
tion of an ambient air quality standard or an ambient air increment,
will not result in the emission of a new air contaminant and is not

prohibited by any permit, plan approval or special order applica-
ble to the source.

(d)  Increase in production rate.  An increase in production rate
if:

1.  The increased production rate does not exceed the design
capacity of the source.

2.  The production rate increase does not require any change
to existing equipment.

3.  The increase is not prohibited by any permit, plan approval
or special order applicable to the source.

4.  The increase will not cause or exacerbate the violation of
an ambient air quality standard or ambient air increment or violate
an emission limit.

(e)  Increase in hours of operation.  An increase in hours of
operation if:

1.  The increase is not prohibited by any permit, plan approval
or special order applicable to the source.

2.  The increase will not cause or exacerbate the violation of
an ambient air quality standard or ambient air increment or violate
an emission limit.

3.  The change is not subject to an emission limitation or emis-
sion standard under section 111 or 112 of the Act (42 USC 7411
or 7412), excluding section 112 (d) (5) or (r) (42 USC 7412 (d) (5)
or (r)).

(f)  Change of ownership.  A change in ownership of a source.

(g)  Routine maintenance or repair.  The routine maintenance
or repair of a source.

(h)  Change to process lines emitting VOCs.  A change in a
method of operation of a process line subject to s. NR 424.03 (2)
(c) that meets all of the following criteria:

1.  The change does not result in annual potential VOC emis-
sions from the process line which exceed the currently allowed
annual potential VOC emissions based on conditions established
under s. NR 424.03 (2) (c).

2.  The change for the process line does not trigger a require-
ment under section 111 or 112 of the Act (42 USC 7411 or 7412),
excluding section 112 (d) (5) or (r) (42 USC 7412 (d) (5) or (r)).

Note:  The permittee shall continue to comply with the conditions established
under s. NR 424.03 (2) (c) in its construction or operation permit until the permit is
revised.

(i)  Change to use a clean fuel.  A change to an external com-
bustion furnace to allow for the combustion of a clean fuel that
meets all of the following requirements:

1.  The external combustion furnace has a maximum heat
input capacity of no greater than 10 mmBtu/hour if the ability to
combust distillate oil is being added and 25 mmBtu/hour if the
ability to combust natural gas or propane is being added.

2.  The use of the new fuel does not cause or exacerbate the
exceedance of any ambient air quality standard or increment in ch.
NR 404.

3.  The change does not trigger a requirement under section
111 or 112 of the Act (42 USC 7411 or 7412), excluding section
112 (d) (5) or (r) (42 USC 7412 (d) (5) or (r)).

(j)  Other changes.  A change where all of the following condi-
tions are met:

1.  The change is not prohibited by any permit, plan approval
or special order applicable to the source.

2.  The change is exempt under sub. (1), or the increased emis-
sions due to the change do not exceed the maximum theoretical
emission levels specified in sub. (2) (b), (c), (cm), (cs), (d) and (f).

3.  The change does not trigger a requirement under section
111 or 112 of the Act (42 USC 7411 or 7412), excluding section
112 (d) (5) or (r) (42 USC 7412 (d) (5) or (r)).

(5) EXEMPT RELOCATIONS.  (a)  In addition to the approved relo-
cated sources which are exempt from the need for an additional
permit under s. 285.60 (5), Stats., and the relocation of an emis-
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sions unit within the contiguous property of an attainment area
major source, no construction permit is required for the relocation
of an emissions unit within the contiguous property of a minor
source or a nonattainment area major source if all of the following
conditions are met:

1.  The relocation of the emissions unit is not prohibited by any
permit, plan approval or special order applicable to the source.

2.  The emissions unit will not be modified.

3.  The emissions unit meets all applicable emission limita-
tions.

4.  The emissions unit’s stack height or stack gas exit velocity
or temperature will not be decreased.

(b)  If the criteria in par. (a) 1., 2. and 3. are met but the emis-
sions unit’s stack height or stack gas exit velocity or temperature
will be decreased, no construction permit is required for the relo-
cation of the emissions unit if the allowable emissions from the
source will not cause or exacerbate the violation of an ambient air
quality standard or ambient air increment.

(6) EXEMPT REPLACEMENTS.  No construction permit is
required for the replacement of a source if all of the following con-
ditions are met:

(a)  The replacement is for only a portion of a basic emissions
unit.

(b)  Such replacement is not prohibited by any permit, plan
approval or special order applicable to the source.

(c)  The essential components of the basic emissions unit are
not replaced through several partial replacements within a
12−month period.

(7) CONDITIONS FOR SPECIFIC EXEMPTIONS.  To be eligible for
a specific exemption under sub. (1) (a) 5., (ce), (cm), (d), (e), (g),
(gm), (h), (j), (m), (o), (w), (y) or (z), the owner or operator of a
direct stationary source shall keep and maintain records, for a min-
imum of 5 years, of materials used, emissions, or production rates,
that are adequate to demonstrate that the source qualifies for the
exemption.  Any direct stationary source that ever exceeds any
level listed in sub. (1) (a) 5., (ce), (cm), (d), (e), (g), (gm), (h), (j),
(m), (o), (w), (y) or (z) is not thereafter eligible for the exemption
under that subsection.

History: Cr. Register, March, 1972, No. 195, eff. 4−1−72; r. and recr. Register,
June, 1975, No. 234, eff. 7−1−75; am. 1), renum. 2) and (3) to be (3) and (4) and am.,
cr. (2), Register, April, 1977, No. 256, eff. 5−1−77; r. and recr. Register, April, 1983,
No. 328, eff. 5−1−83; reprinted to correct error in (2) (a) 8., Register, July, 1983, No.
331; renum. from NR 154.04 (2) to (6), Register, September, 1986, No. 369, eff.
10−1−86; am. (1) (intro.), (e) and (f), (2) (intro.) and (g), (4) (a) (intro.), r. (1) (m) to
(o), renum. (3) (intro.), (a) to (c), (7) (a) to (c) to be (4) (intro.), (e) 1. to 3., NR 406.07
(1) and (2) and NR 406.04 (7) and am. (4) (intro.), (e) 3., NR 406.07 and NR 406.04
(7), cr. (4) (e) (intro.), Register, April, 1988, No. 388, eff. 5−1−88; r. (2) (e) and (4)
(d), renum. (2) (d), (f), (g) and (4) (e) to be (2) (e), (g), (h) and (4) (d) and am. (2) (g),
cr. (2) (d), (f), (3) and (4) (a) 4., am. (4) (a) 2. and 3., Register, September, 1988, No.
393, eff. 10−1−88; cr. (2) (cm), Register, December, 1988, No. 396, eff. 1−1−89; cr.
(1) (m), am. (1) (a) 1. to 3., (g), (h), and (j), (2) (b), (c), (cm), (d), (e) 1. and 5., (f) 1.
to 3. and (g), (7) (a), (b) and (c) 1. and 5., Register, August, 1991, No. 428, eff.
9−1−91; cr. (1) (n), Register, October, 1991, No. 430, eff. 11−1−91; correction in (1)
(a) and (b), (4) (d) 2. made under s. 13.93 (2m) (b) 7., Stats., Register, October, 1991,
No. 430; correction in (1) (a) and (n) made under s. 13.93 (2m) (b) 1. and 7., Stats.,
Register, May, 1992, No. 437; emerg. am. (1) (intro.), (a) (intro.) and 5., (b), (c), (e),
(g), (h), (j) and (l), (2), (4) (intro.) to (c), (5) and (6) (intro.), cr. (1) (lm), (4) (e) to (g),
r. and recr. (4) (d), r. (7), eff. 11−15−92; am. (1) (intro.), (a) (intro.) and 5., (b), (c),
(e), (g), (h), (j) and (l), (2), (4) (intro.) to (c), (5) (a) (intro.), (b) and (6) (intro.), r. (1)
(d) and (7), cr. (2) (i), (4) (a) 5. and 6., (e) to (g), r. and recr. (4) (d), Register, May,
1993, No. 449, eff. 6−1−93; corrections made under s. 13.93 (2m) (b) 12., Stats., Reg-
ister, May, 1993, No. 449; cr. (1) (d), (o) to (w), am. (1) (e) and (f), Register, Decem-
ber, 1993, No. 456, eff. 1−1−94; cr. (1) (x) to (zb), Register, June, 1994, No. 462, eff.
7−1−94; am. (1) (m) (intro.) to 3., r. (1) (m) 5., renum. (1) (m) 6. to 10. to be 5. to 9.
and am. 7. and 9., Register, September, 1994, No. 465, eff. 10−1−94; am. (2) (f) 3.,
(3) (a), cr. (2) (f) 3m., Register, December, 1994, No. 468, eff. 1−1−95; am. (1) (n)
2. c., Register, February, 1995, No. 470, eff. 3−1−95; am. (1) (a) 5., re. and recr. (1)
(r), Register, June, 1995, No. 474, eff. 7−1−95; am. (1) (m) (intro.), Register, August,
1995, No. 476, eff. 9−1−95; am. (1) (intro.), (g), (h), (j), (2) (intro.), (c), (f) 3m., (h),
(i) and (4) (a) 6., cr. (7), Register, December, 1995, No. 480, eff. 1−1−96; am. (1) (g),
(i) 1. (intro.) (m) 9., (n) (intro.), 2., (2) (i), (3) (c), (4) (a) 4., 5., 6., (5) (a) (intro.), (6)
(intro.), Register, December, 1996, No. 492, eff. 1−1−97; am. (1) (o) and (p) and cr.
(1) (om) and (pm), Register, March, 1997, No. 495, eff. 4−1−97; cr. (1) (rm), Register,
September, 1997, No. 501, eff. 10-1-97; am. (1) (c) and (7), cr. (1) (ce), (cm), (i) 1.
c., (zc) and (zg); r. (2) (g), Register, December, 1997, No. 504, eff. 1−1−98; cr. (intro.)
and (4) (h); am. (1) (intro.), (a) (intro.), 2., 5., (g), (h) and (j); renum. (1) (i) 1. (intro.)
and a. to c. to be (1) (i) (intro.) and 1. to 3.; renum. and am. (1) (i) 2. to be (1) (i) 4.
and (2) (i) to be (2) (h); r. (2) (e) and (h) and r. and recr. (4) (intro.), Register, October,
1999, No. 526, eff. 11−1−99; cr. (1) (gm), am. (7), Register, January, 2001, No. 541,

eff. 2−1−01; correction in (7) made under s. 13.93 (2m) (b) 7., Stats., Register June
2004 No. 582; CR 02−097: am. (2) (f) 1., (3) (a) and (c), cr. (3) (e), r. and recr. (2) (f)
2. and 3., r. (2) (f) 3m. and (4) (a) 4., renum. (4) (a) 5. and 6. to be 4. and 5. and am.
4., Register June 2004 No. 582, eff. 7−1−04; CR 01−081: am (intro.) Register Sep-
tember 2004 No. 585, eff. 10−1−04; CR 04−107: r. (1) (c), am. (1) (ce), (cm) and (m)
(intro.), cr. (2m) Register August 2005 No. 596, eff. 9−1−05; CR 06−047: cr. (1) (zh),
(1q), (4) (h) and (i), renum. (4) (h) to be (4) (j), Register May 2007 No. 617, eff.
6−1−07; corrections in (1) (a) and (b) made under s. 13.93 (2m) (b) 7., Stats., Register
May 2007 No. 617; CR 06−019: cr. (1f) and (1k) Register June 2007 No. 618, eff.
7−1−07; CR 07−040: am. (2m) (b), cr. (2m) (b) (note) Register April 2008 No. 628,
eff. 5−1−08; CR 07−076: am. (3) (e) Register July 2008 No. 631, eff. 8−1−08; CR
07−036: am. (intro.) Register November 2008 No. 635, eff. 12−1−08; CR 04−023: cr.
(1) (zi) Register December 2008 No. 636, eff. 1−1−09; CR 09−020: am. (1f) (b), (1k)
(b), (1q) (intro.), (g), (2) (h), (4) (a) 5., (h) 2., (i) 3., (j) 3. Register January 2010 No.
649, eff. 2−1−10; CR 10−050: am (1) (n) (intro.), 1., 2. (intro.), cr. (2) (cs) Register
November 2010 No. 659, eff. 12−1−10; 2011 Wis. Act 122: r. in part (3) (e) eff.
3−22−12; CR 15−005: renum. (1) (w) to (1) (w) (intro.) and am., cr. (1) (w) 1., 2. Reg-
ister November 2015 No. 719, eff. 12−1−15; CR 19−015: cr. (1) (a) 4m., (bm), am.
(1) (i) (intro.), 2., 3., renum. (1) (i) 4. to (1) (i) 4. (intro.), a., b., c., and am. (intro.),
am. (1) (m) (intro.), (zg) 1., r. (1f) (c), cr. (1f) (f), am. (1k) (intro.), (1q) (f), (g), (2)
(h), (4) (a) 5., (b), cr. (4) (e) 3., am. (4) (h) 2., (j) 2., (7) Register September 2020
No. 777, eff. 10−1−20.

NR 406.07 Scope of permit exemption.  (1) Exemp-
tion or the granting of an exemption under this chapter from the
requirement to obtain a permit does not relieve any person from
compliance with the emission limitations of chs. NR 400 to 499,
the air quality requirements of ch. NR 404, the reporting require-
ments of ch. NR 438, or with any other provision of law.

(2) If a source undergoes a modification which is exempt from
the requirement to obtain a construction permit under s. NR
406.04 (4), it will not be treated as a modified source for purposes
of the emission limitations under chs. NR 400 to 499.

(3) A source that undergoes a modification which is exempt
from the requirement to obtain a construction permit under s. NR
406.04 (1f) or (1k) shall be treated as a new or modified source for
the purposes of the emission limitations under chs. NR 400 to 499
unless the modification is excluded from being considered a mod-
ification under s. NR 406.04 (4).

History: Renum. from NR 406.04 (7) (a) and (b), Register, April, 1988, No. 388,
eff. 5−1−88; am. (2), Register, September, 1988, No. 393, eff. 10−1−88; emerg. am.
(2), eff. 11−15−92; am., Register, May, 1993, No. 449, eff. 6−1−93; CR 06−019: cr.
(3) Register June 2007 No. 618, eff. 7−1−07.

NR 406.075 Federally enforceable requirements.
(1) Except as provided in sub. (2), all terms and conditions in a
construction permit, including any provisions designed to limit a
stationary source’s potential to emit, are federally enforceable by
the administrator under section 113 of the Act (42 USC 7413).

(2) Notwithstanding sub. (1), the department shall specifi-
cally designate as not federally enforceable any terms and condi-
tions included in the permit that are not required under the Act,
under any of the federal regulations implementing the Act or
under the state implementation plan.

History: CR 04−106: cr. Register November 2005 No. 599, eff. 12−1−05.

NR 406.08 Action on permit applications.  (1) This
section applies to actions on permits for which applications are
received on or after August 1, 2015.  This section does not apply
to actions on applications for permits where the source com-
mences construction, reconstruction, replacement, relocation, or
modification prior to issuance of a construction permit.  This sec-
tion does not apply to construction permits which are subject to the
notice, comment, and hearing provisions of s. 293.43, 295.45, or
295.57, Stats.

(2) (a)  The department shall make a determination under s.
285.61 (8), Stats., on a permit application within 205 business
days of receipt of a complete application for construction or modi-
fication of a major stationary source as defined in s. NR 405.02
(22) or a major source as defined in s. NR 408.02 (21), unless com-
pliance with s. 1.11, Stats., requires a longer time.  For a major
source that is located in an attainment area, the department shall
complete its responsibilities under s. 1.11, Stats., within one year.

(b)  The department shall make a determination under s. 285.61
(8), Stats., on a permit application within 145 business days of
receipt of a complete application for construction or modification
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(a)  The emissions unit or units are an affected source under ch.
NR 409, a municipal solid waste combustion source under s. NR
500.03 (86) or an infectious waste combustion source.

(b)  The proposed project would result in one or more new or
existing emissions units at the facility being required to obtain a
permit under ch. NR 405 or 408.

Note:  An example is the addition of an emissions unit at a PSD or nonattainment
area major source that is considered a major modification to that source.  Another
example is a project that results in an emissions unit either upstream or downstream
from the project increasing its emissions such that it would be required to obtain a
permit under ch. NR 405 or 408.

(c)  The emissions unit or units cause or exacerbate, or may
cause or exacerbate, a violation of any ambient air quality stan-
dard or ambient air increment, as determined by the department
through an air quality assessment conducted in accordance with
s. NR 406.11 (1) (g).

(3) PROCEDURE FOR DETERMINING COVERAGE UNDER A GEN-
ERAL CONSTRUCTION PERMIT FOR AN INDIVIDUAL SOURCE.  (a)  An
owner or operator of a stationary source who applies for coverage
under a general construction permit shall submit an application
using department approved permit application forms.

Note:  Contact the regional offices or service centers of the department or the Per-
mits and Stationary Source Modeling Section of the Bureau of Air Management,
608−266−7718, for information on how to obtain and submit the department
approved general permit application forms.

(b)  An owner or operator of a stationary source who requests
or requires emission limits, terms or conditions other than, or in
addition to, those contained in the general construction permit
shall apply for a different type of permit.

(c)  Within 15 days after the receipt of an application for cover-
age under a general construction permit, the department shall pro-
vide one of the following to an applicant:

1.  Written notice of the department’s determination that the
source is covered under the general construction permit.

2.  A written description of any information that is missing
from the application for coverage under the general construction
permit.

3.  Written notice of the department’s determination that the
source does not qualify for coverage under the general construc-
tion permit, specifically describing the reasons for that determina-
tion.

(d)  The department shall grant coverage under the general con-
struction permit if the owner or operator of the source applies for
coverage and meets the eligibility requirements of the general
construction permit, unless the source is ineligible under sub. (2).

(4) INCORPORATION OF A GENERAL CONSTRUCTION PERMIT INTO

THE FACILITY OPERATION PERMIT.  (a)  When submitting an applica-
tion for coverage under a general construction permit, the owner
or operator of the source shall also submit an application for an
operation permit or a request to revise its operation permit pur-
suant to ch. NR 407.  Prior to issuing or revising the operation per-
mit, the department shall determine that the applicable permit
approval criteria under ss. 285.63 and 285.64, Stats., have been
met.

(b)  The general construction permit requirements and emis-
sion limitations shall be established as conditions in the operation
permit.

(5) APPLICATION FOR A DIFFERENT PERMIT.  (a)  An owner or
operator of a stationary source which is covered under a general
construction permit may submit a request to the department to
withdraw the source from coverage under the general construc-
tion permit and allow the source to be covered under a registration
construction permit, a general construction permit for another
source category or an individual construction permit.  The owner
or operator shall submit a written request for withdrawal from
coverage under the general construction permit and a complete
application for the different construction permit.

(b)  An owner or operator of a stationary source that has an indi-
vidual construction permit may submit a request to the department

to revise or revoke the individual construction permit pursuant to
s. NR 406.11 (3) and allow the source to be covered under a gen-
eral construction permit.  The owner or operator shall submit to
the department a written request for revision or revocation of the
individual construction permit and a complete application for a
general construction permit under this section.

(c)  An owner or operator of a stationary source that is covered
under a registration construction permit may submit a request to
the department to withdraw the source from coverage under the
registration construction permit and allow the source to be cov-
ered under a general construction permit.  The owner or operator
shall submit to the department a written request for withdrawal
from coverage under the registration construction permit and a
complete application for a general construction permit under this
section.

(d)  The owner or operator shall submit the request for revision
or revocation of an individual construction permit or withdrawal
from coverage under a general or registration construction permit
on department approved forms.

Note:  Contact the regional offices or service centers of the department or the Per-
mits and Stationary Source Modeling Section of the Bureau of Air Management,
608−266−7718, for information on how to obtain and submit the department
approved forms.

(e)  The owner or operator of a facility submitting an applica-
tion for a different permit under this subsection shall comply with
the existing permit until the department has issued or granted cov-
erage under the different permit.

History: CR 04−107: cr. Register August 2005 No. 596, eff. 9−1−05; CR 15−005:
r. (2) (d) Register November 2015 No. 719, eff. 12−1−15.

NR 406.17 Registration construction permits.
(1) ISSUANCE OF REGISTRATION CONSTRUCTION PERMITS.  (a)  The
department may issue registration permits for the construction,
reconstruction, replacement, relocation or modification of sta-
tionary sources with low actual or potential emissions in accord-
ance with s. 285.60 (2g), Stats.

Note:  A registration construction permit is not required prior to commencing con-
struction, reconstruction, replacement, relocation or modification of a stationary
source if the source is covered under a registration operation permit and the project
meets the criteria in s. NR 407.105 (5) (a).

(b)  When proposing to issue a registration construction permit,
the department shall prepare an air quality analysis and a prelimi-
nary determination on the approvability of the proposed registra-
tion construction permit.  The department shall use the applicable
procedures in s. 285.61, Stats., to issue a registration construction
permit.  The department may issue the registration construction
permit if the applicable criteria in s. 285.63, Stats., are met.  The
procedural requirements in s. 285.61 (2) to (8), Stats., do not apply
to the determination of whether an individual stationary source
may be covered by a registration construction permit.

Note:  The statutes cited above require that when issuing a registration construc-
tion permit, the department distribute a notice of the availability of the proposed reg-
istration construction permit and of the department’s analysis and preliminary deter-
mination, a notice of the opportunity for public comment and a notice of the
opportunity to request a public hearing.  There will be a 30−day public comment
period and the department may hold a public hearing within 60 days after the deadline
for requesting one.

(c)  The registration construction permit shall contain appli-
cability criteria, emission caps and limitations, monitoring and
recordkeeping requirements, reporting requirements, com-
pliance demonstration methods and general conditions.  The
permit terms and conditions shall include those required to com-
ply with the Act and those required to assure compliance with
applicable provisions in ch. 285, Stats., and chs. NR 400 to 499.
Notwithstanding the requirement in s. NR 424.03 (2) (c) to deter-
mine the latest available control techniques and operating prac-
tices demonstrating best current technology (LACT) for a spe-
cific process line, the department may include conditions in the
registration construction permit that represent LACT, if the
requirements of s. NR 424.03 (2) (a) or (b) are determined to be
technologically infeasible.

Note:  If an area is designated nonattainment for particulate matter, PM10, sulfur
dioxide, nitrogen oxides, carbon monoxide or lead, the department may revise the
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registration construction permit, or issue a different one, to include nonattainment
area specific applicability criteria.

(2) CRITERIA FOR ISSUANCE OF A REGISTRATION CONSTRUCTION

PERMIT.  (a)  A registration construction permit shall be issued for
the construction, reconstruction, replacement, relocation or modi-
fication of stationary sources that meet all of the following crite-
ria:

1.  Actual emissions of each air contaminant from the con-
struction, reconstruction, replacement, relocation or modification
of the stationary source or sources will not exceed 25% of any
major source threshold in s. NR 407.02 (4), over any 12 consecu-
tive month period, except that emissions of lead may not exceed
0.5 tons over any 12 consecutive month period.

2.  The facility is not, and will not as a result of the project be,
a major source under ch. NR 405, 407 or 408.

(b)  Notwithstanding par. (a), the department may issue regis-
tration construction permits for coverage of other types of station-
ary sources that the department determines have or will have low
actual or potential emissions, in response to a petition submitted
under s. NR 406.18.

(3) SOURCES INELIGIBLE FOR COVERAGE UNDER A REGISTRATION

CONSTRUCTION PERMIT.  Notwithstanding the existence of a regis-
tration construction permit, an individual stationary source may
not be covered under a registration construction permit if any of
the following criteria apply:

(a)  The emissions unit or units are an affected source under ch.
NR 409, a municipal solid waste combustion source under s. NR
500.03 (151) or an infectious waste combustion source.

(b)  The proposed project would result in one or more new or
existing emissions units at the facility being required to obtain a
permit under ch. NR 405 or 408.

Note:  An example is the addition of an emissions unit at a PSD or nonattainment
area major source that is considered a major modification to that source.  Another
example is a project that results in an emissions unit either upstream or downstream
from the project increasing its emissions such that it would be required to obtain a
permit under ch. NR 405 or 408.

(c)  The emissions unit or units cause or exacerbate, or may
cause or exacerbate, a violation of any ambient air quality stan-
dard or ambient air increment, as determined by the department
through an air quality assessment conducted in accordance with
s. NR 406.11 (1) (g).

(d)  The construction, reconstruction, replacement, relocation,
or modification of the emissions unit or units would be subject to
an emission limitation or emission standard under section 111 of
the Act (42 USC 7411) or under section 112 of the Act (42 USC
7412), other than those contained in the registration construction
permit, or that are determined by the department to not preclude
eligibility for the registration construction permit.

(4) PROCEDURE FOR DETERMINING COVERAGE UNDER A REGIS-
TRATION CONSTRUCTION PERMIT FOR AN INDIVIDUAL SOURCE.  (a)
An owner or operator of a stationary source who applies for cover-
age under a registration construction permit shall submit an appli-
cation using department approved registration permit application
forms.

Note:  Contact the regional offices or service centers of the department or the Per-
mits and Stationary Source Modeling Section of the Bureau of Air Management,
608−266−7718, for information on how to obtain the department approved registra-
tion permit application forms.

(b)  An owner or operator of a stationary source who requests
or requires emission limits, terms or conditions that require case−
by−case review and approval by the department, or emission lim-
its, terms or conditions other than, or in addition to, those con-
tained in the registration construction permit, shall apply for a
different type of permit.

(c)  Within 15 days after the receipt of the application form pre-
scribed by the department, the department shall provide one of the
following to an applicant for a registration construction permit:

1.  Written notice of the department’s determination that the
source is covered under the registration construction permit.

2.  A written description of any information that is missing
from the application for coverage under the registration construc-
tion permit.

3.  Written notice of the department’s determination that the
source does not qualify for coverage under the registration con-
struction permit, specifically describing the reasons for that deter-
mination.

(d)  The department shall grant coverage under the registration
construction permit if the owner or operator of the source applies
for coverage and meets the eligibility requirements in the registra-
tion construction permit, unless the source is ineligible under sub.
(3).

(e)  For the purpose of determining whether a source is eligible
for coverage under a registration construction permit, the source’s
emissions shall be calculated using the terms and conditions listed
in the registration construction permit.

Note:  The permit terms and conditions may include capture and control efficien-
cies.  The Air Emissions Management System (AEMS) requires the owner or opera-
tor of a source to calculate actual annual emissions for reporting to the inventory
using the terms and conditions in a permit.

(5) INCORPORATION OF REGISTRATION CONSTRUCTION PERMIT

INTO THE FACILITY OPERATION PERMIT.  (a)  When submitting an
application for coverage under a registration construction permit,
the owner or operator of the source shall also submit an applica-
tion for an operation permit or a request to revise its operation per-
mit pursuant to ch. NR 407.  Prior to issuing or revising the opera-
tion permit, the department shall determine that the applicable
permit approval criteria under ss. 285.63 and 285.64, Stats., have
been met.

(b)  The registration construction permit requirements, emis-
sion caps and limitations shall be established as conditions in the
operation permit.

(6) APPLICATION FOR A DIFFERENT PERMIT.  (a)  An owner or
operator of a stationary source that is covered under a registration
construction permit may submit a request to the department to
withdraw coverage under the registration construction permit and
allow the source to be covered under a general construction permit
or be issued an individual construction permit.  The owner or oper-
ator shall submit a written request for withdrawal of coverage
under the registration construction permit and a complete applica-
tion for a general or individual construction permit.

(b)  An owner or operator of a stationary source that has an indi-
vidual construction permit may submit a request to the department
to revise or revoke the individual construction permit pursuant to
s. NR 406.11 (3) and allow the source to be covered under a regis-
tration construction permit.  The owner or operator shall submit

to the department a written request for revision or revocation of
the individual construction permit and a complete application for
a registration construction permit under this section.

(c)  An owner or operator of a stationary source that is covered
under a general construction permit may submit a request to the
department to withdraw the source from coverage under the gen-
eral construction permit and allow the source to be covered under
a registration construction permit.  The owner or operator shall

submit to the department a written request for withdrawal of the
general construction permit and a complete application for a regis-
tration construction permit under this section.

(d)  The owner or operator shall submit a request for revision
or revocation of a construction permit or withdrawal from cover-
age under a construction permit under this subsection on depart-
ment approved forms.

Note:  Contact the regional offices or service centers of the department or the Per-
mits and Stationary Source Modeling Section of the Bureau of Air Management,
608−266−7718, for information on how to obtain and submit the department
approved forms.

(e)  The owner or operator of a facility submitting an applica-
tion for a different permit under this subsection shall comply with
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the existing permit until the department has issued or granted cov-
erage under the different permit.

History: CR 04−107: cr. Register August 2005 No. 596, eff. 9−1−05; correction
in (3) (a) made under s. 13.92 (4) (b) 7., Stats., Register February 2014 No. 698; CR
15−005: r. (3) (e) Register November 2015 No. 719, eff. 12−1−15; CR 19−015: am.
(3) (d) Register September 2020 No. 777, eff. 10−1−20.

NR 406.18 Petition for issuance of general con-
struction permits and registration construction per-
mits.  (1) A person may petition the department to make a deter-
mination that a category of stationary source meets the criteria for
a general construction permit under s. 285.60 (3), Stats., and s. NR
406.16 (1).  A person may petition the department to make a deter-
mination that a stationary source meets the criteria for a registra-
tion construction permit under s. 285.60 (2g), Stats., and s. NR
406.17 (1) and (2) (b).  The department may consider the number
of sources that would be eligible for the permit, the complexity of

air regulations applicable to the sources, the likelihood that
sources would need source−specific emission limitations and
other relevant factors in determining its priority for developing a
general or registration construction permit.  Within 30 days after
receipt of the petition, the department shall provide a written
response to the petitioner granting or denying the petition.  If the
department grants the petition, the department shall issue the gen-
eral construction permit or the registration construction permit as
soon as practicable, but no later than 365 days after receipt of the
petition.

(2) The person shall submit the petition on department
approved forms.

Note:  Contact the regional offices or service centers of the department or the Per-
mits and Stationary Source Modeling Section of the Bureau of Air Management,
608−266−7718, for information on how to obtain and submit the department
approved forms.

History: CR 04−107: cr. Register August 2005 No. 596, eff. 9−1−05.
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