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The Bipartisan
Infrastructure 
Law (BIL) 

Public Law No. 117-58 

BIL is also referred to as: 

Significant new 
appropriations for 

supplemental DWSRF 
and CWSRF funds for 5 

years 

Build America, 
Buy America (BABA) 

Act 
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BUILD AMERICA, BUY AMERICA (BABA) ACT 

• Included in the Infrastructure Investment and Jobs Act 
• Public Law Number 117-58 
• Title IX, Subtitle A, Part I – Buy America Sourcing Requirements 
• Sections 70911-70917 

• Signed November 15, 2021 
• Effective date 180 days after enactment: May 14, 2022 
• https://www.congress.gov/117/plaws/publ58/PLAW-117publ58.pdf 

Office of Water 

https://www.congress.gov/117/plaws/publ58/PLAW-117publ58.pdf


 ... EAIA United States 
~ Env ironmenta l Protectio11 

_ _ _ Agrency 

         

  
  

  
    

 

MADE IN AMERICA OFFICE (MIAO) 

• BIL codifies the MIAO and centralized waiver review process required 
by Executive Order 14005 

• MIAO aims to increase reliance on domestic supply chains 
• Gather government-wide data to support decision-making to make U.S. 

supply chains more resilient 
• Bring increased transparency to waivers in order to send clear demand signals 

to domestic producers 
• MIAO waiver website: 

• https://www.madeinamerica.gov/waivers/ 

Office of Water 
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EXECUTIV E OFFIC E O F THE P RE SID ENT 
OFFICE OF MANAGEMENT ANO BUDGE T 

WASHI NGTON~ D C 2DSl)3 

April 18, 2022 

MEMORA DUM FOR HEADS O EXECUTIVE DEPARTMEN AND AGE C S 

FROM: 

SUBJECT: Initial rmplemrote.tion Guidanoe on Application of Buy America Preference, in 
edeml inancial Assistance l'•rograms for Infrastructure 

On Novc:ml,,,r 15, 2021, J>rcsident B idea signed into Law the Jnfrastrurnm, Investment 
and Jobs Act ( .. IlJA"'}, Pub. L No. 117-$8, which includes lhc Bu ild America, Buy America Act 
(''lhc: Acf'). Pub. L o. 117-58. §§ 70901 -52. The Act strcnglhens Madc: ;n America L-aw:s 1 

and w ill bol51er America ' s industrial base, protect Dlllional security, and suppOit bi~ -paying 
jobs_. The Act n,quirc:s that no later than May 14, 2021- 180 day,; after the caactmcnt of the 
IIJA--lhe head of cac,l, cm,ercd federal agency' shall ensure lhat "no ne of the funds made 
availab le fora Federal financial assistance program forinlrnstructurc, induding each dc:ficicat 
program, may be ob-ligated for a proj cc,t unless all of the iron. steel, manu.foorured products. and 
construction materials used in the proj cc,t an, produced in the ailed Sta.tes_rl 

The Act alfum s, consis1.ent wilh xecuti,·e Order 14005. firmring the Fm11re ls Made iJJ 
A II of.~merica by AJJ of America '., ll'orker.r ("the Executive Order" ), this Administrat ion ·s 
prio rity to '\tsc tams an.d condit ions o f c:d.c:ral tiaandal assistance: awards. lo maximize the: use 
of goCK!s, products. and materials produced in. and services offered in, the nited States. "4 

The Act provides s tatutory aulhori tics or the 1adc: in America Office (' MIAO") in the 
Office of Managcmmt and Dud cl ("OM:0") to maximize and cnfo= compliance with Made in 

• ~ak ia ~ Ul'b- --.... .. J!:t1:111.a:si., rq.uUJ.iun:il. ruki. .i IEltb1anC: OnJtn ~.,. fedc:nlil ,a::ac.aar ~1ntt .w.•J.iu.- m:k:nlil 
prixu,__,1L,-.i~6uic:llllll 11:ra- .. -SLl} A11.::riui..,. 'IJl-&&.)'Arnai.:-i." 1tu1 1cqa.t,U"pv'ti:k::* pn.:.fz:rmt1::b,llc pwc:h:llklll" 
~iilimal'guudi,., pudldi. ._. rnflllc:liA·puafucaJ ■n lite- U...._. Sla.. mthdin!J; irun, :.att:I, a.I _.1u&ii:1lm::illpu1la:ta ull':it:dl in 11111:: Ll'm'lo.l 
SlM::i.. Ptklii:: in i\n12~ Lliiui 1m:.:la& l::i 11o1t. R:lf--~"'-iiilK~ mtc: b 11llll'illlar:: li'ilnifJUl'I, ~ II.:: Ml:rdml iM .ai:: A..::I bf 1910 
l ~L:No..fi6-1li1t.silll,)UIU aSt:iii lhc-.lunn.AcL 0..cc-.On:kt}lb.14,0)5. Rlifa:IL Rei,. 74U.i 2tlo) (1a ?.a, ?ll?l\,11,JWMMt-tM 
hllp1t. 1'11'11 ... . raJcr..1 ln:T11t.l=»UL dt.Lm1cro..~1 ill ~K~n!l-0::o:t CID.L111rTr-6c.-fu~~11-ur~ 11~u•b~-wH.Jr~ 1c--.. L-dff'L. 
Ptli6::- luncru:.lil Ll.'A'lli:IL.u -.":Aak liliu lhl ith'c pi:lcn:a:z: ki 1111,dWMi"lil, a:d mill ~ bl liw i~ :lillld..d lllw:: Buy h1ua k l (~ U.S..C.. 
Ut,. IAil pn:.&itt: ik:aa. ia ll,c- l..bdltxl SWcri.. 
~Fur llK"~urthii~IIK' ll:mdl-J'ctb.l ~.)"..:l:i~.f"_... .1.ni.authuril)-'l'.tf' it.: UaitrdSLllo.ih::illlillln:itpa,:.('~ 
ikfiKd! in 11.a.'llun 35<Q .:aflille 44, Uaiia:11 5 wa.C.:a1c-'L, uiba ib::a. 11n .&p:.n:la,1 ,J:i.liif)' .i8fflt)' l d ddinal! in U 11.ctlwal,. lllA. { 
7<19'1:!:(J.t, 
1 IU.\. t i'UJ l4t 
1 &a::. Oi:Jct ~u. M,005 \ia: '~ U . 

  
 

 
  

OMB BABA GUIDANCE 

• Released April 18, 2022 
• “Initial Implementation Guidance on 

Application of Buy America Preference 
in Federal Financial Assistance Programs 
for Infrastructure” 

• https://www.whitehouse.gov/wp-
content/uploads/2022/04/M-22-11.pdf 

Office of Water 

https://www.whitehouse.gov/wp-content/uploads/2022/04/M-22-11.pdf
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WHAT IS BABA? 

• “[N]one of the funds made available for a Federal financial assistance 
program for infrastructure…may be obligated for a project unless all 
of the iron, steel, manufactured products, and construction materials 
used in the project are produced in the United States.” 

• “Project” means: 
• Any activity related to the construction, alteration, maintenance, or repair of 

infrastructure in the U.S. 

Office of Water 
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COVERED PROGRAMS 

• State Revolving Fund (SRF) and Water Infrastructure Finance and 
Innovation Act (WIFIA) programs 

• Not just for BIL-funded projects 
• Expands existing American Iron and Steel (AIS) domestic preference 

requirements 
• For typical SRF and WIFIA projects, the vast majority of purchased items will 

now be covered, including many products that have not been in the past 

Office of Water 
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COVERED PROGRAMS (cont.) 

• Adds new requirements to other EPA infrastructure programs 
• Tribes, Territories, and District of Columbia 
• Section 319 Nonpoint Source Implementation Grant Program 
• National Estuary Program 
• Water Infrastructure Improvements for the Nation (WIIN) Grant Program 
• Sewer Overflow and Stormwater Reuse Municipal Grants (OSG) 
• Alaska Native Village (ANV) Grant Program 
• United States – Mexico Border Infrastructure Program 
• America’s Water Infrastructure Act (AWIA) Resiliency Grant Program 
• Congressionally Directed Spending/Community Project Funding 

Office of Water 
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BABA COVERED ITEMS 

• Iron and steel + manufactured products + construction materials 
• Items should only be classified into ONE of the three categories 
• Applies to items consumed in, incorporated into or affixed to an

infrastructure project (aka permanently incorporated) 
• Does not apply to items brought to and removed from the construction site

prior to the completion of the infrastructure project (e.g., temporary
scaffolding) 

• Does not apply to equipment and furnishings that are used at or within the
finished infrastructure project (e.g., movable chairs, desks, portable computer
equipment) 

Office of Water 



 

   
   
  

   
  

  

IRON AND STEEL 

• Items that are predominantly iron or 
steel, unless another standard applies 
under law or regulation 

• All manufacturing processes, from the 
initial melting stage through the 
application of coatings, must occur in 
the U.S. 

Office of Water 



 

 
  

   
   

   

  
  

  

MANUFACTURED PRODUCTS 

• Manufactured in the U.S. 
• Cost of components that are mined, 

produced, or manufactured in the U.S. is 
greater than 55 percent of the total cost 
of all components of the manufactured 
product 

• Unless another standard for determining the 
minimum amount of domestic content has 
been established under applicable law or 
regulation 

Office of Water 
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CONSTRUCTION MATERIALS 

• Includes: 
• Non-ferrous metals 
• Plastic and polymer-based 

products (including PVC, 
composite building materials, and 
polymers used in fiber optic 
cables) 

• Glass (including optic glass) 
• Lumber 
• Drywall 

• Excludes: 
• Items made primarily of iron or 

steel 
• Manufactured products 
• Cement and cementitious materials 
• Aggregates such as stone, sand, or 

gravel 
• Aggregate binding agents/additives 

Office of Water 
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0 Notice 

Notice of Listening Sessions and Request for Information 

A Notice by the Management and Budget Office on 04/21/2022 

e Comments on this document are being accepted at Regulations.gov. 

• 

D 

IA1M1fill3•1•M31i' 13,1 

AGENCY: 

Office of l\lanagement and Budget. 

ACTION : 

)lolic:e oflistening session(s) and request for information. 

SUMMARY: 

The Build America, Buy America Act ("the Act"), enacted as part of the 
Infrastructure Investment and Jobs Act ([IJA) on November 15, 2021, provides 

for the application of domestic preference requirements to infrastructure 
projects funded by Federal financial assistance and also includes requirements to 

standardize and simplify application of the Buy American Act in government 

.-. EA~United States 
E nvi ro nm enta I Protection 

__ _ Ag1ency 

SUBMIT A FORMAL COMMENT 

■ •1-19 1 1' 13\ei•f=,OIJW 
Printed version: 

PDF 

Publication Date: 

0412112022 

Agency: 
Office of Man agemenl and 

Budget 

Dates: 
WriHen submissions must be 

received on or before 11 :59 
p.m. May 23, 2022. 

Document Type: 
Noice 

Document Citation: 
87 FR 23888 

   
 

   
   

 
   

RFI FOR CONSTRUCTION MATERIALS 

• All manufacturing processes for
construction materials must occur in 
the U.S. 

• OMB has issued a Request for
Information on the definition of “end 
product manufactured in the United 
States” specific to construction
materials 

• https://www.federalregister.gov/document
s/2022/04/21/2022-08491/notice-of-
listening-sessions-and-request-for-
information 

Office of Water 

https://www.federalregister.gov/documents/2022/04/21/2022-08491/notice-of-listening-sessions-and-request-for-information
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BABA WAIVER AUTHORITY 

• Pursuant to Section 70914(c) of BABA, EPA may waive Buy America 
preference where EPA finds that: 

• Applying the domestic content procurement preference would be 
inconsistent with the public interest (a “public interest waiver”); 

• Types of iron, steel, manufactured products, or construction materials are not 
produced in the United States in sufficient and reasonably available quantities 
or of a satisfactory quality (a “nonavailability waiver”); or 

• Inclusion of iron, steel, manufactured products, or construction materials 
produced in the United States will increase the cost of the overall project by 
more than 25 percent (an “unreasonable cost waiver”) 

Office of Water 
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BABA WAIVER TYPES 

• Project-Specific Waivers 
• MIAO requests review subsequent to 15-day public comment period 

• General Applicability (aka National) Waivers 
• MIAO requests review before the public comment period 
• Must be reviewed every 5 years 

Office of Water 
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BABA WAIVER PRINCIPLES 

• Time-limited 
• Agencies should identify a short, definite time frame (e.g., no more than 1-2 years) 
• Ensure domestic producers have prompt access to market 

• Targeted 
• Waivers that are overly broad will tend to undermine domestic preference policies 
• Broader waivers will receive greater scrutiny from MIAO 

• Conditional 
• Agencies are encouraged to issue waivers with specific conditions that support the 

policies of BABA 

Office of Water 



 ,. EA~ United States 
· Environmenta l Protection 

Ag1 ency 

EPA Next Steps 

Office of Water 



 ... EAIA United States 
~ Env ironmenta l Protectio11 

_ _ _ Agrency 

 
    

    
  

    
  

EPA NEXT STEPS 

• Develop EPA program-specific implementation procedures memo 
• EPA will assess unanswered questions from MIAO guidance 
• Holding listening sessions to help identify these questions and solicit initial 

public input from all stakeholders 
• Timeline not yet established; will include solicitation of public comment 
• Need to balance the desire for expedient publication with meaningful 

procedures 

Office of Water 
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ANTICIPATED PROPOSED WAIVERS 

• “Adjustment period” public interest waiver 
• For SRF: could be similar to AIS “Plans and Specs” waiver 
• For WIFIA: likely to post for public comment soon 
• For Other OW programs: under consideration 

• De minimis public interest waiver 
• Could be similar to AIS; all OW programs considering 
• All projects may use a small amount (~5%) non-domestic products 

Office of Water 
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OTHER POTENTIAL PROPOSPED WAIVERS 
• MIAO BABA guidance lists other public interest waivers for 

consideration, in the interest of efficiency and to ease burdens for 
recipients: 

• Minor Components Waiver – similar to existing AIS manufacturer waiver 
• Small Project/Award Threshold – projects under certain $ threshold 
• Program Priority Waivers – EPA may examine other program-level waivers 

• Short-term product specific waivers 
• For products not currently manufactured in the U.S. 

Office of Water 
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BABA WEBSITE AND CONTACT INFO 

• Website for EPA Office of Water infrastructure programs 
• www.epa.gov/cwsrf/build-america-buy-america-baba 

• Email inbox for inquiries and comments: BABA-OW@epa.gov 
• Implementation Procedures 
• Waivers for public comment, requests, approvals 
• Link to OMB waiver website 
• Training and resources 

Office of Water 

mailto:BABA-OW@epa.gov
www.epa.gov/cwsrf/build-america-buy-america-baba


 Office of Water 

 

www.uswateralliance.org

BABA inquiries and comments: 

BABA-OW@epa.gov 

Office of Water 


	Slide Number 1
	AGENDA
	Domestic Preference History
	Slide Number 4
	BABA
	The Bipartisan Infrastructure Law (BIL)��Public Law No. 117-58�
	BUILD AMERICA, BUY AMERICA (BABA) ACT
	MADE IN AMERICA OFFICE (MIAO)
	OMB BABA GUIDANCE
	WHAT IS BABA?
	COVERED PROGRAMS
	COVERED PROGRAMS (cont.)
	BABA Covered Items
	BABA COVERED ITEMS
	IRON AND STEEL
	MANUFACTURED PRODUCTS
	CONSTRUCTION MATERIALS
	RFI FOR CONSTRUCTION MATERIALS
	BABA Waivers
	BABA WAIVER AUTHORITY
	BABA WAIVER TYPES
	BABA WAIVER PRINCIPLES
	EPA Next Steps
	EPA NEXT STEPS
	ANTICIPATED PROPOSED WAIVERS
	OTHER POTENTIAL PROPOSPED WAIVERS
	BABA WEBSITE AND CONTACT INFO
	Slide Number 28



