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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

HUNT REFINING COMPANY,
Case No. 23-1254

Petitioner,

V.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

PETITION FOR REVIEW

Pursuant to Section 307(b) of the Clean Air Act, 42 U.S.C. § 7607(b),
and Federal Rule of Appellate Procedure 15(a), Petitioner Hunt Refining
Company (“Hunt”) petitions this Court for review of the action of the
Administrator of the United States Environmental Protection Agency
(“EPA”) issued on July 14, 2023 denying Hunt’s petition for small refinery
hardship relief from the requirements of the Renewable Fuel Standard
(“RFS”) for the 2022 compliance year and titled “July 2023 Denial of
Petitions for RFS Small Refinery Exemptions” (attached as Exhibit A).
Notice of this action was published in the Federal Register on July 20,
2023. 88 Fed. Reg. 46795 (July 20, 2023) (attached as Exhibit B). This
Petition is timely filed within 60 days of the notice published in the
Federal Register. See 42 U.S.C. § 7607(b)(1).

This 1s a “protective petition” for review filed out of an abundance

of caution to preserve Petitioner’s rights. Petitioner believes the denial of
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its hardship petition is a “locally . . . applicable” agency action that must
be challenged in the regional circuit in which Petitioner’s refinery is
located. 42 U.S.C. § 7607(b)(1). Thus, Petitioner has filed its challenge to
the July 2023 denial in the United States Courts of Appeals for the
Eleventh Circuit. However, EPA stated in its Federal Register notice that
“petitions for judicial review of this action must be filed in the United
States Court of Appeals for the District of Columbia.” 88 Fed. Reg. at
46796.

Accordingly, Petitioner is filing this “protective petition” for review
in this Court. See N.Y. Republican State Comm. v. S.E.C., 799 F.3d 1126,
1134-35 (D.C. Cir. 2015) (instructing petitioners to file “a protective
petition” if “any doubt as to the proper forum exists”).

The Corporate Disclosure Statement required by Federal Rule of
Appellate Procedure 26.1 and D.C. Circuit Rule 26.1 is attached as
Exhibit C.
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Dated: September 12, 2023

Respectfully submitted,

s/ Jonathan G. Hardin

Jonathan G. Hardin

Alexandra Magill Bromer
PERKINS COIE LLP

700 Thirteenth Street, N.W., Suite
800

Washington, D.C. 20005-3960
Telephone: 202.654.6297
Facsimile: 202.654.6211
JHardin@perkinscoie.com
ABromer@perkinscoie.com

Michael R. Huston*

Karl J. Worsham

PERKINS COIE LLP

2901 N. Central Avenue, Suite 2000
Phoenix, AZ 85102-2788
Telephone: 602.351.8000
Facsimile: 602.648.7000
MHuston@perkinscoie.com
KWorsham@perkinscoie.com

* Admitted only in Washington, D.C.

Attorneys for Hunt Refining
Company
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EXHIBIT A
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I. Exec me mmmary m

In this action, the Enviromm ental Protection Agency (“EPA” or “the Agency”) is acting m
on 26 individual sn all refinery exam ption (“SRE”) petitions fran 15 sn all refinery petitioners m
seeking exan ption fran their Renewable Fuel Standard (“RFS”) obligations for can pliance m
years 2016-2018 and 2021-2023." In consultation with the Deparim ent of Energy (“DOE”), m
EPA reviewed all the infom ation subm itted by each individual sm all refinery in support of its m
petition or petitions. After careful consideration of all the infom ation subm itted by the small m
refineries, EPA is denying all of the petitions because the individual sn all refineries have failed m
to dam onstrate that can pliance with their RFS obligations would cause disproportionate m
econan ic hardship (“DEH”). This final action denies 26 SRE petitions (hereinafter the “July m
2023 SRE Denial Action). m

The decision to deny these 26 petitions is based on the following reasons, including the m
analysis found in prior EPA actions denying SRE petitions in April 20222 and June 2022° m
(collectively the “2022 SRE Denial Actions”) and any new infom ation subm itted by the small m
refineries for the specific petitions addressed in this action. m

II. Backgro nd m

In the 2022 SRE Denial Actions, EPA denied 105 petitions fran 39 sn all refineries m
seeking exan ptions fran their RFS obligations for the 20162021 cam pliance years. These m
decisions have been challenged in different courts and those challenges are currently pending.* m
In the 2022 SRE Denial Actions, we described the RFS progran and explained relevant m
background infom ation, including the Renewable Identification Nub er (“RIN”) can pliance m
progran and them arket dynan ics of the RIN systan as well as the SRE provisions.” We m
explained EPA’s revised interpretation of the SRE statutory provisions, including DEH, in light m
of the U.S. Court of Appeals for the Tenth Circuit’s decision in Renewable Fuels Association et m
al. v. EPA, 948 F.3d 1206 (10th Cir. 2020) (“RFA”).® This July 2023 SRE Denial Action relies m
on the san e approach and the san e analyses described in the 2022 SRE Denial Actions in  m
denying 26 additional SRE petitions fran 15 sn all refineries for can pliance years 2016-2018 m
and 2021-2023. This action therefore incorporates by reference the explanation and analyses in m
the 2022 SRE Denial Actions, including both the non-confidential and confidential refinery- m

m

"' EPA is acting on a 2023 SRE petition prior to the conclusion of the 2023 can pliance year because that snall m
refinery has indicated its intent to initiate litigation against the Agency if EPA does not act on this petition. m

2 “April 2022 Denial of Petitions for RFS Sn all Refinery Exam ptions,” EPA-420-R-22-006, April 2022 (“April m
2022 SRE Denial Action™), https://www.epa.gov/renewable-fuel-standard-progran /april-2022-denial-petitions-rfs- m
gn all-refinery-exam ptions. m

3 “June 2022 Denial of Petitions for RFS Sn all Refinery Exan ptions,” EPA-HQ-OAR-2021-0556, June 2022 m
(“June 2022 SRE Denial Action”), https://www.epa.gov/renewable-fuel-standard-progran /june-2022-denial- m
petitions-rfs-sn all-refinery-exan ptions. m

4 Sinclair Wyoming Refining Co. LLC, et al. v. EPA, No. 22-1073 (and consolidated cases) (D.C. Cir.); Calumet m
Shreveport Refining, LLC et al. v. EPA, No. 22-60266 (and consolidated cases) (5th Cir.); and Hunt Refining Co. v. m
EPA, No. 22-11617 (and consolidated case) (11th Cir.). Decisions in these cases will likely be dispositive tom ost m
issues that would be raised in any challenges to this final action. m

32022 SRE Denial Actions, Section II. m

62022 SRE Denial Actions, Section III. m
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specific ppe Pices h se ci R.EPA Is c refullyeviu B Rrelev P ewi f rmaiPE P
icluighsesubmi e bysmdlRfi eries,bu ¢ Pelu ¢ h Phe ewi f rmaiPP Rs P P
wPr P iffere Pc Pelusi P P

III. E A Evaluation P

This seci P escribes EPA’sev lu B P f he 26 SREpeii Bf rc mpli Reye rs P

20162018 P 2021-2023 h PEPAis Pressi gi his ci PEPAfirs evIlu B he P
peii B eermi e whe here chrefi eryiseligible peii Ps smdlRfi eryu Per he P
s Pt RySREpr visi B P eermi e h Pw Prefi eries re Peligible. EPA he eviu B P
llpeii Busi g hes me pgpr Rh pPlie i he2022 SREDe i 1Aci Bregri g he P
require emosPr i P fDEH.”I ge er I, he smdlRfi eriespr vi e li le ewi f rmai PP P

ise Prepe B hei f rmaiPPiclue i hepri rpeii B h PEPA e ie wih he P
2022SREDe i IAci B3T heexe P ysmdlRfi ery i submi ewi f rmaiP, EPA P
hs Presss h Pi f rmaiPPi he2023 C Psul B PMem o(HBscusse i Seci PHI.C f his P
ci B Pi hec Pfi e R 1refi ery-specific ppe Pices his ci PI pricul r, umber P
fsmdlRfi eriescie ssupp r N Rember 2022 rep r fr m he G Rer me PAR u Pbiliy P
Office (“‘GAO”).° EPA pr vi e isresp Pse rfversi PfhPepri Oc BPer2022'P

issue isfi B Plysis f heprice fRINsp i by smdlRfi eriesi December 2022.''"®) P P
May P, 2023, EPA issue isfi Presp Pse heFi PGAORep r."?Beci PIV f his ci P P

resses he Fi PGAORep ri e Pli resp Pse h sesmdlRfi eries h Prise i1 P
heirpeii B. P

A. Two Refineries Ineligible to Petition for Exemptions P

EPA receive w PSREpeii Bf re ch f he2018,2019 P 2020c mpli Reyers P
fr m w Prefi eries; EPA eermi e h se w Prefi eries bei eligible peii Pfr P P
exempi Pu Per Cle PAir Ac (CAA)seci P211(0)(9)i he2022SREDe i 1Aci R.°P P
hisfi P ci PEPAis e yi g hree 2021 P 2022 SREpeii Bfr m heses me wP P
refi eries, P Rybec use heyh vef ile emosr eDEH,bu Is Pler Pive P P
1 Rpe Pe Pgr u Ps: EPAhere eermi es h Pb Bhrefi eriesrema R eligible peii Pfr P
SREs. These w Prefi eries submi e refi ery-specificc mme Psu Percl ims fc Pie Rliy P

P

72022 SREDe i lAci RB,Seci PIV. P

81 i s Pceswhere smdlRfi eryresubmi e ¢ mme Psi h Pprevi usly submi e i resp Pse EPA’s P

“Pr p se RFS SmdlRefi ery Exempi PDecisi B” EPA-420-D-21-001, December 2021 (“Pr p se De i 17), P

EPArelie Pispreviuseviu P Pf Presp Pses h sec mmePs sprese B i he2022SREDe il P

Aci B. P

9 “Re ew Ble Fuel S r :Aci BN e  Impr ve Decisi PMakiPgi he Smdl Refi ery Exempi P P

Pr gr m,” GAO-23-104273 P GAO 23-105801, N Rember 2022 (“Fi PRep r” r“Fi PGAORep r”). P

0Le erfr mJ seph G Ffima ,JEPA, Fr K Rusc , GAO, Oc Ber 13,2022 (“EPA C Pame PLe er”). The EPA P

C Pame PLe erisi clu e sAppe PixIVi heFi PGAORep r. P

I1«“A PA Plysis f he Price fRe ew Blel ¢ Rfic P PNumbers (RINs) P Smdl Refi eries,” EPA-420-R-22- P

038, December 2022 (“EPA RIN Price A Plysis”). P

2EPA Resp Pse Fi PGAO SRE Rep r, MayP, 2023 (“EPA Fi PGAO Resp Pse”), v il ble P

h ps:/www.ep .g v/re ew Ble-fuel-s P r -pr gr m/ep - Plysis-price-ri s- P-smdl-Pefi eries; See, e.g., P

h ps:/www.ep .g v/sys em/files/ cume Ps/2023-05/EPA-Resp Pse- -Fi P-GAO-SRE-Rep r-Le er- -H use- P
-Se Pe-Ar pri i B-C Pami Pesp f. P

132022 SREDe i l1Aci B,Seci PIV.A. P
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specific v v essing thei e igibiit to submit SRE petitions; EPA v esses these efine v v
specific e igibi it comments in confi enti , efine wspecific ppen ices to this ction. v

Weh ve g in ete mine th tthesetwo efine ies e ine igib e to petition fo 2021 n v

2022 SREs bec usethe 1 not ecei etheiniti b wket exemption f om the RFSp og vm v
un e CAA section 211(0)(9)(A). In m &iung this ete min tion, we e pp vngthes me Vv
inte p et tiont ken in the 2022 SRE Deni  Actions: th t the SRE st tuto vp o isions ict te Vv
th ton vsma wefine iesth t ctu v ecei e theiniti b wketexemption eeigibeto v
petition fo n extension of th tiniti exemption.'"This ine igibi it ete min tionpo i es n v

tenti e n in epen entb sis to suppo t EPA’s conc usion th t these sma wefine ies shou v v
notbe g wte n exemption f om thei 2021 n 2022 RFS ob ig tions, in vition to EPA’s v
conc usion th tthei petitions onot emonst teth tthe expe ience DEHc use b RFS v
compi nce. Vv

B. SRE Petition Requirements v

The ppic b e SRE petition equi ements e cont ine in EPA’s egu tions t40 CFR v
80.1441(e)(2). As exp une inthe 2022 SRE Deni Actions, the petitioning sma wefine vh s v
the ob ig tion to emonst te in its petition th tits DEH isc use b comp i nce with its RFS v
ob ig tions.!>\n this ction, EPA consi e € 26 SRE petitions fo comp i nce e w2016-2018 v

n 2021-2023; sma wefine ies ¢ vm th t e ch petition cont ins the sma wefine Vs v

emonst tion of DEH ¢ use b RFS compi nce. EPAe vu te the info m @ion submitte in v
e ch petition—in consu t tion with DOE s iscusse inmo e et i be ow—to ete mineifthe v
petition s tisfie the egu o vcitei n metthest tuto v equi ementto emonst te DEH v
b se on EPA’s inte p et tion of the SRE p o isions of the CAA s esc ibe inthe 2022 SRE v
Deni Actions. Vv

In comments on EPA’s P opose Deni ,sma wefine iesc wvme th t EPA’s ction v

wou vbe imp ope bec useitwou v“eto cti e vV pp vthe Agenc ’sinte p et tion of the v
SRE st tuto vp o isions n the RFA ecision to petitionsth th v w v beensubmitte , n v
fu the th tthe cke sufficient notice of th tinte p et tion. As exp vne inthe 2022 SRE v
Deni Actions, n fo vthe e sons ticu e in EPA’s ecent fie esponseb iefsinthe v
ch venges to the 2022 SRE Deni  Actions, inco po we he ein, EPA is g aes.!®\The ctionis v
not et o cti e bec use EPA ppie its e ise pp o chtothen-pen ing petitions, which 1 v
nott ke wv o impi “ este ights cquie un e existing ws’o cete “new Vv
ob ig tion...in especttot ns ctions...a € v p st,” butme e vconfi me thest tusquotht v
petitioning sm a vefine ies comp v with preexisting RFS ob ig tions; the efo e, no ightsh v v

este in n ofthe sma wefine ies’ uncomp ete t ns ctions (e.g., thei pen ing petitions).!’v
These RFS ob ig tions we e p e ious vimpose b Cong ess n imp emente th ough EPA v

v

142022 SRE Deni  Actions, Section IV.A. v

152022 SRE Deni  Actions, Section IV.D. v

162022 SRE Deni  Actions, Appen ix B, Section 1.3; EPA’s Secon Co wecte Response B ief, pp. 29-39, Doc. v
No. 336-2 (Rest icte ), June 22, 2023, Calumet Shreveport Refining, LLC et al. v. EPA, No. 22-60266 ( n v

consoi we c ses) (5thCi.)(wvting fo coutto ocket e wcte e sionofbieffie June22,2023); n EPA’s v
Response B ief, pp. 22-33, Doc. No. 77, Ap 1 20, 2023, Hunt Refining Co. v. EPA,No. 22-11617 ( n consoi #¢ Vv
¢ se) (11th Ci .) (co ecti e y“EPA’s Response B iefs”). v

17 Landgraf'v. USI Film Prods., 511 U.S. 244, 269 (1994); 42 U.S.C. § 7545(0)(3)(B)(ii)(I); 40 CFR 80.1406. v
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(3 (3

regula “  wh lly eparaefr m he SRE pe pr ce “Moré‘ ver, C “gre “delega ed
re “lu“ fSREpe * EPA a ay me”'"® hereby expre ‘lyauh rz ‘ga ypurp red
rer ac veeffec,a d EPArea “ ably adjud caed he SREpe “  byapply ‘g hepr per
au ‘ty ‘erprea he fac a ha d,mak ‘ga ypurp redrer ac ve effec
permi ble.” A d clear ha hepe g mallref ere ca have “rea “ ablerela ce
ere w‘hre pec EPA’ pr rappr ach. The mall ref ere were well aware fEPA’
pr p “edrev ‘edappr acha wa evde “ her umer u uppleme “ herpe “ ad *
¢ mme “ ubmied “hePr p “edDe ‘al,a wella herac vepar cpa “ mee “g ad
relaedl ga “ .2Add “ ally, EPAha repeaedly aed ha mallref ere h uldexpec
c mplyw h herRFS blga “ ule adu “la exemp*“  receved.’’ A uch, h
ac “ de “d rup a yrea “ able expec a he mall ref ere c uld have had regard g
he pr rappr ach. Par cularly 1gh f he2022 SRE De ‘4l Ac “ , he ‘lyrea “ able *
expeca “ wa ha c mpla cew‘h he RFSpr gramw ‘tldc “ ue berequred. *

(13

(13

13 (13

(13
(13
(13
[3

(13 (13

Moré* ver, here, he mallref ere ubmied he 2021-2023 SRE pe a ‘ueafter
EPA ‘ued he 2022 SRE De ‘4l Ac “ .2 All f he e mallref ere hadpe “ fr her *
c mpla ceyear ha werede ‘¢d he 2022 SRE De ‘4l Ac “ ,mea “g hey are clearly *
aware f herev ‘®d appr ach EPA ‘w ak ‘gwhe evalua “gSREpe “ ,EPA” *
upp r “ga alye,a d hefac ha EPA ‘e d ¢ “ wue apply “rev edappr ach
fuurea aly “ fSREpe “ .»*The mallref ere areal aware f he ype f f rma *

(13

(13

hey w ‘uld ééd ubmi “ herpe “ demo “rae her DEH cau ed by her RFS *
c mpla ce.’*N“ehele “a “edab ve, he SREpe “ addre ‘ed h “ac “ ¢ “a “ “
1 le ew frma*“ ,bu “ead mplyrepea he mallref ere ’pa argume “ a drely “ *

(13

he ame f rma“ EPA prev ‘u ly evalua ed.
C DOE Consultation *

A maefully de crbed  he2023C “ ula “ Mem q?’*EPA ¢ “ ul ed w ‘h DOE “
evaluaeeach f he26 SREpe “ ,c “ e “w‘h herev ®dappr ach DEH ha EPA *
mpleme “ed w ‘h he 2022 SRE De ‘al Ac “ .2® Tech ‘cal, legal,a dp lcy afff rEPAa d *
DOEme “a lea 14 eparae cta “ d cu “var u apec fDEHa d he SRE *
pe “ .

(3

BCAA ec “ 211(0)O)B)(), (). “

19 Nat’l Petrochemical & Refiners Ass’n v. EPA, 630‘F:3d 145, 159 (D.C. C r. 2010) «

202022 SRE De ‘4l Ac “ ,Sec “ ILD.;EPA’ Rep “ eBref,Sec “ 1L Facuala dPr cedural Backgr u d.
2ISee,e.g., F “a cala dOherl f rma Be Subm i ed w ‘h 2016 RFS Small Ref ery Hard h p Exemp “
Reque “,” December 6, 2016, p.3 ( [ple “ g mallref ere h uldalways presume ha hey are ubjec he *
requreme “ f he RFSpr grama d clude RFSc mpla ce her verallpla “ g.”) (empha “ added), *
avalablea h p ://www.epa.g v/ e /defaul /fle /2016-12/d cume “ /rf - mall-ref ery-2016-12-06.pdf. “

22 The 2016-2018 SREpe “ a ‘uewere ubmiedpr r he2022 SREDe ‘a4l Ac “ a dareaddre ed «“
hec “fde “alref ery- pecfcappe dce. *

232022 SRE De ‘4l Ac “ ,Sec “ IV.D.l.a.

242022 SRE De ‘a4l Ac “ , Appe dxB, Sec “ 1.8. *

% C*“ula “ w h heDeparme “ fE ergyu derClea ArAc Sec “ 211( )(9)B)( )Regard g he

Pe “  Addre ‘ed  heJuly 2023 SRE De ‘4l Ac “ ”(he 2023 C “ ula “ Memd)* *

262022 SRE De ‘4l Ac “ ,Sec “ IV.C. “
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Forthi tio EPA h redthe 26 SRE petitio . d 1l upporti gi form d¢io with

DOE The ge .ie reviewed the petitio . .d Ilthe upporti gi formdio .ui g .

o .ult tio ppro .h o .ite twithth t doptedi the 2022 SRE De i | A tio . to determi e
if .yofthei formaio 1 di tedth tthe petitio i g mdlrefi eryf . higher o tof RFS
ompli . erel tivetothei du try ver ge (di proportio .te o tof ompli . e) Ifthe
i form d¢io demo . tr ted madlrefi ery experie .e di proportio .te o tof ompli . e the
ge .ie the o .idered whether th tdi proportio .te o tof ompli . e o .titute DEH
Where petitio i g mdlrefi erie g i ubmittedi form &io they h d previou ly provided to
upport their prior-ye r petitio . the ge .ie did otre-ev lu teth ti formdio 1 .etheyh d
previou ly reviewed .d o .ideredth ti formdio whe ti go prior petitio . i the 2022
SREDe i I A tio. .dh ddetermi edth tthei form d4io doe otdemo. tr te
di proportio .te o tof ompli . e fortho e mdlrefi erie .The ge .ie did however

refully ev lu te llthe ewi form aio the petitio i g mdlrefi erie providedto upport the
petitio . ddre edi thi tio todetermi eif yi dividu lpetitio i g mdlrefi ery ma
f .e di proportio .te o tof ompli . ewhe omp redtothei dutry ver ge I p rti ul r
the ge .ie looked for:

1 Evide .eth t petitio i g mdlrefi eryp id bove-m aketpri e for RIN or
di ou tedit ble ded fuel pri e by more th . the proportio .1 m aket pri e of RIN
2 Evide .eth t petitio 1 g mdlrefi ecyw. u .bletop . it RIN ot o tothe
maketbe .u eitre eived pri eforit g .oli eordie el below th t for full
p . through ofit RIN ot forre .o . duetothe RFS A petitio i g mdlrefi ery
ot imply .ert—without upporti gi form ¢io —th titre eived lower pri e th .
tho ei other maket 1 .ethe differe .e m & be due to other o -RFSf tor u h
tr . porttio ot

The ge .ie *review did otide tify .yi formaio 1 .y of the 26 SRE petitio . th t
1di tedtht .ypetitio i g mdlrefi eryf .e di proportio .te o tof RFS ompli . e
whe omp redtothei du try ver ge

We ote th t while m a y of the petitio 1 g mdlrefi erie ubmittedi form #io
otiig*“elf- ored”metri ui gthem drix from the DOE 2011 Study ?’ duri g the
ge .ie ’review of Il thei form dio ubmitted (e g the PI-588 urvey form, mdl refi ery
fi . il ttemet .dtheRFS ot ompli . e pre d heet ) EPA did otreque tth t DOE
u ethei formaio toprep re m drix from the DOE 2011 Study The DOE 2011 Study
o templ ted e .rio where refi erie th tble dre ew blefuel d ep r te RIN would
h ve lower o tof ompli . e The “di proportio .te tru tur limp . t” portio of the m arix
w. deig ed i p rt toide tify whi hrefi erie were le .likely to be ble to ble dre ew ble
fuel dueto 1 kofre our e or upport forre ew ble fuel ble di gi the m aket where they
ompeted 2 It w . tho erefi erie th tthe DOE 2011 Study pre umed would h ve to buy RIN
d would therefore pote ti lly f . higher o tof RFS ompli . e No e of the petitio 1 g
m dl refi erie providedi formaio demo. tr ti g u h differe .ei their RFS ompli . e

27 Small Refinery Exemption Study, An Investigation into Disproportionate Economic Hardship Offi e of Poli y
dI ter .tio .lAffir US Dep rtme tof E ergy Mar h 2011 (“DOE 2011 Study”) v il ble t
http ://www ep .gov/ ite /def ult/file /2016-12/do ume t / m dl-refi ery-exempt- tudy pdf

28 DOE 2011 Study pp 33-35
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costs. Ad¢o 0 ly, EPA ete mie0the e was o pu poseto DOEsco 0 amat x es Oe to 0
a Oessasce a othathas otmate alze . 0

DOE also co 6 msthat ts DOE2 01 Stu y 0 otevaluatethe e Getowhch 0
ef e eswoul passth ou hthe costofcompla ce thep o uctstheysol ,a Ohe ce, 0 0
ot evaluate emp Ocal atao a yothe @ mato peta O toRIN costpassth ou hby 0
ef ees. O

EPAa ODOEa Oto allyco s ee thesubmss® sma ebysmall ef e es 0
e a0 theF (Bl GAORepotto ete mieOfa ysmall ef ey emo state that, 0
acqu 0 sepa ate RINs, tface a sp opoto ate costof compla ce. EPAa 0DOE fou 0 0
that osmall ef eyoffee ev & ceofsuch spopoto atecosts the petto . 0

D. DEH Must Be Caused by RFS Compliance 0

I the2 02 SRE De @l Acto s, EPAexpla @ ts tep etato ofthestatutoy 0
povso sat CAAsecto 211(0)(9) ove 0 EPA’sautho tyto a tSREs. Spec fcally, 0
EPA expla @ that tsautho tyto a ta SRE “fo the easo of [DEH]” equ esthatthe O
ha Ghp scause by RFScompla ce. Asexpla @  thoseacto s,ths tepetato al Os O
w th the statuto y text as well as w th the st uctu e a 0 pu pose ofthe SREp ovso sa Othe 0
RFSp o (am.*0

EPA basesth sacto o the samea alyses esc be  the2 02 SRE De @l Acto s.*> 0
EPAexpla e the2 02 SREDe @l Acto sthat“ thsf alacto a 0 o 0 fowa Qwe 0
wll equ ethatpetto O small ef e es emo st ate that DEH scause by RFS 0
compla ce”a Opov & abu Oa texpla ato a Oexamplestoe ablesmall ef e esto 0
u Oe sta O what woul be e e tomakesucha emo stato fo futuepetto s.’'Howeve, 0
the 26 SREpetto sa Oesse thsacto e eallywee otsuppote by ew @ mato o 0
a (ume ts. I stea ,small ef e esme ely estate the sa (eeme tw th EPA’sa alyses 0
pese te  the2 02 SREDe Gl Acto sa Oclame that EPAha fale toco s @ thesmall 0
ef e es’spec fcev (& ceofthe ow ODEH. The ema 0 e ofth ssecto summa zes EPA’s 0
app oach to evaluat 0 DEH asapple  the2 02 SRE De &l Acto sa Ofuthe expla G 0
how that app oach sbe 0 apple heeto e ythe26 SREpetto scovee bythsacto . 0

I the2 02 SRE De @l Acto s, EPA expla @ thatu Oe ts tepetato ofthe O
statute, EPA o ly has the autho tyto a t SREswhe asmall ef e y’s DEH scause by RFS 0
compl a ce,co sste twththe Te thC Gut’shol 0  RFA.*EPA alsoexpla @ the RIN 0

scou ta ORIN cost passth ou hp Ocplesa Othe mplcato sfo EPA’sautho tyto at 0
SREs base o the equstef 0 of DEH,co sste twthasepaatehol 0  RFA.30EPA’s 0

te p etat o of the statute a 0 ts assessme t of RIN ma ket y amts, theeco omcp Ocples 0
of RIN scou ta ORIN cost passth ou h,a Othe mpactso @ffe e tma ketpatcpa tsas 0

0

222 02 SRE De @l Acto s,Secto IV.D.1. 0

3 2 02 SREDe @l Acto s,Secto IV.D. 0
312 02 SRE De @l Acto s,Secto IV.D.l.a. 0
322 02 SREDe @l Acto s,Secto IV.D.1. 0
32 02 SREDe @l Acto s,Secto IV.D.2. 0
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descri edi e O I SRE De ial Acio sapply oeac of ei dividual SREpeiio s [
evaluaedi isacio . No small refi ery provideda yi formaio os ow aei er eRN I
cos pass Iroug or R Ndiscou Ipri ciplesdo o apply for e SREpeiio saddressedi is I
acio . EPAis ereforede yi g esepeiio sforall esamereaso sexplai edi e O1 I
SRE De ial Acio ssi ce osmallrefi ery asdemo sraed a i suffers DEH caused yis I
RFS complia ce. 1

Addi io ally, EPA asupdaedpar ofisa alysisregardi gR N cos pass koug o I
1 clude da a from complia ceyears 0 1a d O I.T eresul sof isupdaeda alysis—w ic I
compared is orical prices foro ligaeda d o -o liga ed fuels—ares ow i Afpe dixA,a d 1
agai illusraes a R Ncossare ei gpassed roug i epricesof eo ligaedfuel. I

IV. EPA’s Response to the Final GAO Report I

Novemterl 0 I, GAOpu lis edisFi al Repor,w lic reviewed EPA’s 1
impleme Taio of e SRE program. T e Fi al GAO Repor did o direc ly assessw e er I
small refi eries experie ce DEH.>*  spieof a fac,ma ysmallrefi eriesa ac ed eFi al 1
GAO Repor o ceirSREpeiio s,claimi gi providesevide ce a ey face ig ercossof 1
RFS complia ce due o a purpor ed differe cei  eprice ey mus pay oacquire R Ns,a d 1
a ey erefore will face DEH. EPA disagrees. EPA a d DOE provided comme Iso a I
Sep emterl 0 I draf versio (“Draf Repor ”) of e Fi al GAO Repor,a d esecomme Is I
are availa lei e Fi al GAO Repor , Adpe dices V (EPA Comme I Le er)a d V. As 1
explai ed elow, eFi al GAO Repor fails o address EPA’s comme [so a dco cer swi [
e Draf Repor raisedi e EPA Comme I Le er. Followi gissua ce of eFi al GAO 1
Repor,i Decemterl 0 I, EPA comple ed eEPA R N Price A lalysis—a addiio al I
evaluaio of e price of R Nspaid y smallrefi eries—a d provided GAO wi acopyof is I
a alysis. O IMay , 0 3, EPAissuedisFi al GAO Respo se 0 GAOa d Co gress. [

Small refi eries a su mi ed eFi al GAO Repor asevide ceof eir DEHdid o I
provide a y accompa yi gexpla aio orsuppori gi formaio demo srai g a eyi fac 1
payacos a ove eposedmarke priceswle ey uyR Ns. sead, esesmallrefi eries 1
simplya ac ed eFi al GAORepor o eirpeiio swi ou addiio alexpla aio or I
suppori gi formaio . For example, epeiio i gsmallrefi eriesdid o 1 cludea y I
expla aio regardi g ow eFi al GAO Repor suppors eirasserio a eyfacea iger I
cos oacquire R Nsw le compared o larger refi eries. Nor did ese small refi eriesa emp 1
oexplai w ly payi gaslig Ily ig er price for R Ns (if rue) would so sig ifica Ily impac 1

eiroperaio sas oco siueDEH. is eo ligaio ofpeiio i gsmall refi eries o 1
develop eirargume Isa ds ow ow ei formaio eyareprese li gsuppors eir I
peiio . T epeiio i gsmall refi eries ave failed o prese ose argume Is erea d [

erefore ave failed oexplai ow eFi al GAO Repor demo sraes eyexperie ce DEH 1
caused y eir RFS complia ce. 1

I

34 “BEPA expressed co cer s a oura alysisdid o direc ly assess w Ie ler small refi eries experie ce I

dispropor io a e eco omic ards ip. Give e¢i formaio availa le ousa ¢ ime, isis o wla wea alyzed.” 1
Fi al GAO Repor,p. 9. 1
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EPAhas T dth Fnal GAOR potandstonglydsag Ts Th tsp may T

analys s, conclus ons, and commenflat ons Fh sp cttoth SREpogam. h Fnal GAO T
R potanalyss tanss T alofth fundametdl fla FEPAp T ouslyadd Bs d nth EPA T
CommentL ® onth D aftR pot.Fo xampl , GAO d dnot actually analyz “small T

fn Ts”asd fn dbyth CAA n tsanalyss. And GAOagan ach dth samefld Td T
conclusons h nth sultsof tsRINp c¢ analysschang dfomsmall fn Tsall gdly T
pay ng 39% mo Tto only all g dly pay ng 2.4% mo Tfo RINs. EPA’so Hhanalyssco Tctd T
th s Tosandsugg ststh sultngp c¢ dff Tntalcoulds mplyb only0.5% (0.6¢),and T
that d ff Tnc “could s mply fl ctnos nth data ath Tthan anactual cha act Btcofth T
RIN ma k t.”*° Fu th TGAO m sund Btands and do s not add Bsth factthathsto cally T
small fn T sha Tnotclamelth ypadmo Tthanth mak tp ¢ fo RINs,and nth T
Imt d nstanc s h n nd Tdual small fn T smad thos clams, EPA fully Hluat dand T

spond d to th m. Lastly, GAO do snotp op Ty account fo th p oc $§ that EPAund Tak s T
to RHluat SREp ttons, hchoft n nclud sth Ty ma k tdata GAO sugg sts smsshg. T

In ts Fnal R po t, GAO ass tsthat EPA do snotha T“qual ty nfo maton”to T

aluat SREp ttons.** h Fnal GAOR po talsoass Tsthat EPA’sconcluson gadng T
RIN cost passth ough 1 don“t oassumpt ons thatth ag ncy hasnot fullyass s§ d> hn T
mak ng SRE d ¢ sons: (1) “EPA assuma thatallpat spayand ¢ T on p ¢ fo RINs” T
and (2) “EPA assum el thatth stud Bt T d ga dngRIN pass-th oughcouldb 1 d T
ontod a Tconclus ons about add t onal ma k tsthat T not xamn d nthos stud B’ ( .g.,, T
EPA must “fully xam n[ ] and docum atfl]...RIN [cost] pass-th ough nall | Bntful T
ma k ts”).3” GAO conclud s that “EPA Tlcontnu tomak d csonsonsmall fn § T

x mpt ons Fhout qual ty nfo mat on” and “ sks napp op at lyd nyng ald x mpton T

p ttons” f tdo snot ass $Eth s assumptons.’® T

EPA j ctsth s and oth Tstat m ety nth F nal GAOR pot,asEPAconsd Td T

xt ns T data and oth Tnfo matonand xplan dth bassfo th 2022 SRED T al Actons. T
Mo To T,EPAatt mpt ds T altme b xplanth dsc Panc bt TnEPA’sand GAO’s T

sp ct Tanalys sdu ngth Ag ncy’s ngag matT Th GAO onth saudt, butthos T

xplanat ons T nottak n nto account nth Fnal GAOR pot. Wh nGAOpo W dth T
D aft R po tto EPA, conta n ng many of th same Ton ous conclusonsasa no Tfound n T
th Fnal GAOR pot, EPA xp Bs d tsdsag Tmeatandb gan tso nanalyssto maelylth T
fla s thth DaftR pot. EPAfuth xpland ts asonsfo tsdsag Tmat nth EPA T
CommenfL ® , hch nclud dp Imnay sultsof EPA’so nRINp ¢ analyss.Snc T
publ cat on of th F nal GAO R po t, EPA conclud d and publ sh d ts fnal analyss nth EPA T
RINP E Analyss. T

EPA’sc tcsmsandconc Tis gadngs T al fundametdl fla ¥ nth Fnal GAO T
R po ta Ttho oughly xplan d nth EPA F nal GAOR spons .Inpatcula, EPA’s spons T
to R commenflat on 1 d sc b s EPA’s sugg st d chang s nth EPA CommentL #® to GAO’s T
analys s nth D aftR po t,and ho TGAO fal dtoactono nco po at thos commenits nto T

T

3 F nal GAOR spons ,pg. 4. T
3Fnal GAOR pot,pg. 9. T

Y Id at10,13. T

BId at13. T
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itsFina f rt3°fAsth r ughy x fain dinth EPA Fina GAO fs fns , GAO’sanaysisin f

itsFina f rtutimat yd fsn tsu f t GAO’sc ncusi nthatsma r inris ayma f r f
INs than arg r in ri s. C nsist nt with th EPA Fina GAO fs fns , EPAc ntinu st f

disagr fwithth Fina GAO f rt,andwfd n tb fi v th Fina GAO f rt rvids f
rsuasiv. vid nc  DEHinsu f rt any th S E titi nsb fr us.Inr aching this f

c ncusi n, EPAr i su fnth v fumin usana ysis w fhav ¢ nduct d nthisissu and ur f
ngstanding x fri nc administ ringth S E r gram ursuantt C ngr ss’sd f gati n f

auth rityt EPA in CAA s cti n211(0)(9). GAO acks any simi ard f gati n auth rityand f

hasn x frtis in r x fri nc r mimp fmatihg and administ ringth S £ r gram. f

V. Denial of Petitions and Judicial Review f

S cti n211(0)(9)(B) th CAA giv s EPAth auth rityt grantanS fE fiitin ny f
wh nasma r in ryd m msfrat s DEH caus d by its ¢ m pidhc withth FS r gram.Bas d f
n urd tai d vauati n,car u ¢ nsid rati n a th avaiab fin frmati n,c nsutati n f
with DOE, and ¢ nsid rati n th DOE Study and th r ¢ n mic act rs, EPA indsthatn n f
th 26 ndingS E fiti ns rth 20162018 and 2021-2023 ¢ m pidnc y ars hav f
d m msfrat d DEH caus d by th ir FS bigati ns. f

As x fain dinth 2022 S ED nia Acti ns,th mark t-bas dd sign th FS f
r gramandth IN-bas d ¢ mpidhc syst mhav quaiz dth ¢ st c¢ mpidhc ammga f
mark t artici ants, suchthatn r inrywfud ac DEH r mits FS bigati ns. Atr f
va uating an xt nsiv am amnt data and avai ab fin frmati n,w c ntinu t ¢ ncud that f
th c st INsisth same fra bigatd arti s, wh th rth INsar acquir dbyb fading f
rnwab fuf rbybuyingth m nth mark t Hnc ,sma r inrisd ntac a f
dis r frti nat ¢ st ¢ mpidnhc wh nc mmrfdt thrr inris, rt ach thr.Our f
ana ysis urth rsh wsthatth c sts FSc mpidnc (i. ., INs)ar ass dthr ughinth f
rics r ind r ducts. Hfaic ,inr ¢ v ringth ir INc sts,r inrisd nt ac ¢ n mic f
hardshi du t ¢ mpidnc withth FS r gram. Findingn dis r f rti nat ¢ st f
¢ mpidhc andn ¢ n michardshi du t th FS r gram,w ¢ ncud thatsma r inris f
d n t ac DEH. As such, EPA inds thatc m pidnhc withth FS r gramd fsn timps f
DEH nth fiti ningsma r in ri sand, acc rdingy, isd nying 26 fading S f£ fiiti nsin f
this ina acti n. f

S cti n307(b)(1) th CAAg v rnsjudicia r vi w  ina acti ns by th EPA. This f
sctin rvid s,in art,that fiiti ns rr vi wmustb 1 d nyinth Unit d Stat s C fart f
Af as rth District C fumbia Circuit: (i) wh nth ag ncyacti nc nsists “any thr f
nati na ya ficab f..fina acti ntak nbyth Administrat r,” r(ii) wh na ina acti nis f

cay rrginaya ficab fbut“suchacti nisbas d nad t rminati n nati nwid sc f f
r f ctandi intaking such acti nth Administrat r inds and ub ish s thatsuch acti nis f

f
3 EPA Fina GAO fs fns, f£2-8. f
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based )s ) adetermi ati ).” T p CAAreservest EPAt e )mpletedis reti )t de ide )
whktert i vketeexepti )i (ii des ribedi t epre edi gse te )e.®* )

T isfi ala ti )is*“ ati )ally appli able”wit i t emea i g fCAAse ti )307(b (1. )
Whet) era a ti )is“ ati )ally appli able”isa arr wi q irybased )y )te“fae” fte )
ati )Y'"T eqesti )isweterteati )itselfis ati )ally appli able, )w et ert e at re )
ads )pe ft earg me tsraised rreliefs )g tbyapetiti Jer )lle gi gt eati )are )
ati ally appli able.** O )its fa e, t isfi ala ti )is ati )ally appli able be a seitde ies 26 )
SRE petiti )sf r 15 smallrefi eriesar st e ) tryl xatedwit 1 14statesi 7 ft el0 )
EPAregi )sa di 8differe t Federalj di ial ir )its. T isfi ala ti )isbased )EPA’s )
siste t ati )wide appli ati ) fitsrevisedi terpretati ) ft ereleva tCAApr visi )sa d )
si gits“ )mmo ), ati )widea alyti almet )d” fRINdis ) ta dRIN Jtpasstr )g )
pri Jiples f reval ati gall SRE petiti )s, )mattert el )ti ) rmarketi w) )t esmall )
refi eries perate.* )

T teexte ta )rtfi dstisfi alati )t bel )lly rregi )ally appli able,t e )

Admi istrat risexer isi gt e )mplete dis reti )aff rdedt im )dert e CAAt makea d )
p blis afi di gt att isa ti )isbased )adetermi ati ) f* ati )wides )pe reffe t” )
witi temeaig fCAAseti )307(b (1 .*1 deidi gwt ert i v ket eex epti )by )
maki ga dp blis i gafi di gt att isfi ala ti )isbased )adetermi ati ) f ati )wide )
s )pe reffe t,t e Admi istrat r asals take it a ) ta )mber fp liy )siderati )s, )
1 ) di g isj dgme tbala )i gt ebe efit f btai i gt e D.C. Cir )it’sa t )ritative )

e tralized review vers s all wi gdevel pme t ft eiss ei ter )textsa dt ebest se f )
Age )yres )res. T es bsta )e ft e Admi istrat r’s determi ati )ise titledt defere )e.*> )
I additi )t applyi ga )mmo )a alyti almet )d,t isa ti )de ides SRE petiti )sf r26 )
small refi eriesar st e ) tryl Jatedwit i 14statesi 7 ft e 10 EPAregi )sa di 8 )
differe t Federalj di ial ir )its. Whene, as ere,t e Admi istrat r“ )ambig ) sly )
determi e[s]t at[a]fi alati )... as ati )wides )pea deffe t”a dp blis est atfi di g, )
“all petiti )s f rreview ft [e]a ti )bel )gi [t e D.C.]Cir )it” )der CAAseti ) )

)

40 Sierra Club v. EPA, 47 F.4t 738,745 (D.C. Cir. 2022 (“EPA’sde isi )w )et ert makea dp blis afi di g )
f ati )wides )pe reffe tis )mmittedt t eage )y’sdis reti )a dt )sis )reviewable” ; Texas v. EPA,983 )

F.3d 826, 834-35 (5t Cir.2020 . )

4 Dalton Trucking, Inc. v. EPA, 808 F.3d 875, 881 (D.C. Cir. 2015 . )

42 S 1ll. Power Copp. v. EPA, 863 F.3d 666, 670-71 (7t Cir. 2017 ; ATK Launch Sys., Inc. v. EPA, 651 F.3d 1194, )
1198-1199 (10t Cir. 2011 ; RMS of Ga., LLC v. EPA, 64 F.4t 1368, 1372-1373 (11t Cir. 2023 . )

43S Ill. Power, 863 F.3d at 671; ATK Launch Sys.,651 F.3d at 1197. )

“1] tereprt )t el977 Ame dme tst atrevisedse ti )307(b (1 ft e CAA,C ) gress )tedt att e )

Admi istrat r’sdetermi ati )t att e “ ati )wides )pe reffe t”ex epti )appliesw ) ld be appr priatef ra y )

ati )tat asas )pe reffe tbey )dasi glej di ial ir )it. See H.R. Rep. N ). 95-294 at 323, 324, repri tedi )
197y U.S.C.C.A.N. 1402-03. )

#T e Admi istrat r’s determi ati )isaki t t erdetermi ati )st at C ) gressleavest a age )y’sbr ad )

dis reti ),s ) ast ede ial far lemaki gpetiti ),a dmerits ) siderable defere )e. Cf., e.g., WildEarth )

Guardians v. EPA, 751 F.3d 649, 651 (D.C. Cir. 2014 (dis )ssi g Massachusetts v. EPA, 549 U.S. 497 (2007 ) see )

also Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519, 543 (1978 (abse t ) stit ti )al rstat t ry )

limitati )s r t erwise “extremely )mpelli g ir )msta )es,” age )ies“s ) ldbefreet fas i )t eir w)r les )
fpr Jed rea dt p rs emet )ds fi q iry apable fpermitti gt emt dis )arget eirmutif di ) sd ties”; )

NAACP v. FPC, 425 U.S. 662, 668 (1976 (reiterati gt e “ge eral pr p siti )t atage )ies avedis reti )t )

determi ¢ )wt s apet eirreg lat rya dadj di at ryati )s. )

10 )
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307(b)(1) f fis outcome promotest e principles underlying CAA section 307(b)(1) and f
ensures t at petitions or review are consolidated int e D C Circuit w fere Congress designated f
t emto be eard, avoiding piecemeal litigation, urt ering judicial economy, and eliminatingt e f
risk 0 inconsistent judgments 7 f

Fort ese reasons, t is inal action is nationally applicable or, alternatively,t e f
Administrator is exercising t e complete discretiona ordedto imbyt e CAA and ereby inds f
t att is inal action is based on a determination o nationwide scope or ¢ ect or purposes o f
CAA section 307(b)(1) and is ereby publis ingt at inding int e Federal Register f

Under CAA section 307(b)(1), petitions or judicial review o t is action must be iled in f
t e United States Court o Agpeals ort e District o Columbia Circuit wit in 0 days romt e f
date notice o t is inal action is publis ed int e Federal Register f

is action is not a rulemaking and is not subject to t e various statutory and ot er f
provisions applicable to a rulemaking  fis action is immediately e ective upon issuance f

f

Alcoa, Inc. v. EPA,No 0 -1189,200 WL 271311 ,at*1 (D C Cir Nov 2 , 200 ); see also ATK Launch Sys., f
Inc., 51 F3dat1199n f(acknowledging Alcoa) f
" Texas v. EPA,No 10- 09 1,2011 WL 710598, at* (5t Cir Feb 2 ,2011) f

11 f
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Append aA  pd ted Market An lyss a

In the 2022 SRE Deni | Actions, EPA n lyzedthe v il blem rketd t to verify the a
economic principles t work nd to verify th tthe RIN cost nd RIN discount re being reflected a
in the ret il price of blended fuel. “aThese n lyses confirm th t both the cost of the RINs— a
which is reflected in the price for fuel nd blendstocks—and the discount of the RINs rep ssed a
through to wholes le purch sers in the m rketpl ce in the price they p y for blended fuel. For a
this ction, EPA upd ted its n lysis from the 2022 SRE Deni 1 Actions reg rding RIN cost a
p ssthrough*4to include the v il blem rketd t for 2021 nd2022 nd g infoundth tthe a
RIN cost per g Hon is p ssed through in the prices of petroleum tr nsport tion fuels. EPA used a
the s me n lytic 1 ppro ch described in the 2022 SRE Deni 1 Actions.’dncluding the 2021— a
2022 m rketd t inits n lysis, EPA g in found strong correl tion between the RIN cost per a
g Hon of petroleum tr nsport tion fuel nd the price difference in New York H abor between a
ultr -low sulfur diesel (ULSD) (which is subject to n RFS oblig tion) nd he ting oil (whichis a
essenti lly identic 1to ULSD but is not subject to n RFS oblig tion), s shown in Figures A-1 a

nd 2. EPA found simil r correl tion between the RIN cost per g Hon of petroleum a
tr nsport tion fuel nd the price difference in the U.S. Gulf Co st between ULSD nd jet fuel ( a
non-oblig ted fuel simil r to ULSD, but less so th n he ting oil), s shown in Figures A-3 nd4. a
As expl ined in the 2022 SRE Deni | Actions, there is more noise in the d t for ULSD vs. jet a
fuel, but gener 1rel tionship between the price difference of these fuels nd the RIN costc n a
be seen. EPA concludes th t the 2021-2022 m rketd t continue to reflect the economic a
principle of RIN cost p ssthrough. a

a

42022 SRE Deni 1 Actions, SectionIV.D.2.d. a
492022 SRE Deni | Actions, Section IV.D.2.di. a
302022 SRE Deni 1 Actions, Section IV.D.2.di. a

12 a
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o Pric Diff r nc B twon ULSD and Heating Oilin N wY rk Harb rand o

1/3/2022

0

f ULSD and H ating Oil and RIN C ot

Lo
(=

L )
s0.% $0.25

3! Prices for ULSD and heating oil are reported by EIA and are available at o

https://www.eia.gov/dnav/pet/pet_pri spt sl d.htm. o

13
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52 Prices for ULSD and jet fuel are reported by EIA and are available at o

https://www.eia.gov/dnav/pet/pet pri_spt sl d.htm. Also apparent in Figure A-3 is the impact of the COVID-19 o
pandemic. In late March 2020, air travel and demand for jet fuel decreased dramatically, resulting in an oversupply o
of jet fuel and a spike in the price premium for ULSD over jet fuel. Over time, as demand for jet fuel gradually o
increased and refiners adjusted their production to better match fuel demand, the price difference between jet fuel o
and ULSD returned to match the RIN cost. o

53 Circled data is for March through May 2020, and reflects the temporary sharp decrease in jet fuel prices due to the o
COVID-19 pandemic. o

14 o
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e e s exgiste ol. 88, No. 138 20, 2023 otice
DDP Specialty Electronic Material US, sI.B xkg oun s s IIL. Ju dci s eview s
Inc. (DDP Material ) and MC (US) 3, s Section 307(b)(1) of the CAA govern s

LLC (MC 3) file the required ba eline s The Clean Air Act (CAA) provide s, °° . . .
ubmi sion within 15qday of the date s thata mall refinery* may at any time s ]ElIIPdAC1%1}II£er(;/t\’i3£ 2?2‘111?;0?11 BZrE(h?hats S
of i siance of the April 20 Order or face ~gpetition EPA for an exten ion of the s petition for review mu t be filed only s

revocation of their authority to ell s exemption from the obligation of the s in the United State Court of Appeal = s
power at market-ba ed rate and s RFS program for the rea on of s . for the Di trict of Columbia Circuit: (i) s
termination of their electric market- s  di proportionate economic hard hip s

when the agency action con i t of “any s
Dther nationally applicable . . . final s
fdction taken by the Admini trator,” or s
(ii) when a final action i locally or s
regionally applicable but “ uch actioni s
ba ed on a determination of nationwide s
cope or effect and if in taking uch s

ba ed rate tariff 4 s (DEH).2 In evaluating uch petition , the

The time period for compliance with s EPA Admini trator, in con siltation with
the April 20 Order ha elap ed. DDP s  the Secretary of Energy, will con ider s
Material and MC 3 failed to file their s the finding of a Department of Energy s
delinquent ba eline ubmi sion tothe s (DOE) tudy and other economic s
market-ba ed rate relational databa e. s factor .3 s

The Commi sion hereby revoke , s . . .
; . ; II. Decision s action the Admini trator find and s
e, hime e i oot IO L e
hority and . he electri The July 2023 SRE Denial Action* s  uch a determination.” The CAA s
aut l? rltg an d termmgge tf ggsctnc 5 relie onthe ame approach andthe s e erve to EPA the complete di cretion s
market-ba ed rate tariif o S ame analy e de cribed in the April s to decide whether to invoke the s

Material and MC 3. Thi revocation s . S e e . .
doe not preclude DDP Material and s 2022 SRE Denial Action ® and the June s exception in (ii) de cribed in the s

MG 3 from re-applying for market-ba ed 3202.2 SRE Denial Action.® In tho e s preceding entence.” S
rate authorit s action , we conducted an exten ive s Th_l final aqthn 1 nat1oqally S
¥ analy i and review of information s applicable” within the meaning of CAA s
Dated: July 14, 2023. s provided to EPA by mall refinerie in s ection 307(b)(1). Whether an actioni s
Debbie-Anne A. eese, s their SRE petition and we found that s “nationally applicable’”’ i a narrow s
Deputy Secretary. s all refinerie face the amecot to s inqpiry ba ed only on.the “face” of the s
[FR Doc. 2023-15422 Filed 7-19-23; 8:45am] s acquire RIN sregardle s of whether the s action.® The que tioni whether the s
BILLING CODE 6717-01-P s RIN sare created through the act of s action it elfi nationally applicable, not s
blending renewable fuel orare s whether the nature and cope of the s

purcha ed on the open market. Thi s  argument rai ed or relief ou.ght bya s
ENVIRONMENTAL PROTECTION s happen becau e the market price for s Petitioner challenging the action are s
AGENCY s the e fuel increa e to reflectthe co t s nationally applicable.® On it face, thi s

of the RIN, much a it would increa ¢ s finalactioni nationally applicable s
[FRL-10686-01-OAR] s inre pon e to higher crude price . In s becau e it denie 26 SRE petition for 15 s

. : mall refinerie acro s the country s
Notice of July 2023 Denial of Petitions s Other word , thi increa ed price for s 9“0 G6E0 8T8 OOV Y o

for Small Refinery Exemptions Under s 82 oline and die el fuel allow sobligated §

PA region and in 8 different Federal s

the Renewable Fuel Standard Program sPartie to recover theirRINco t = s T s SO0
9 through the market price of the fuel they Udl(zilal 01rcu1} ) Thl. final action 1 d $
AGENCY: Environmental Protection s produce. Becau e the market behave s & 901 EPA’ con i tent nationwide s
Agency (EPA). s thi way for all partie ubject to the s application of it revi ed 'u}terpretatlon S
ACTION: Denial of petition . s RFS program, therei no s of t he ! el(‘e‘vant CAA provi ion and s
u ing it “common, nationwide s

SUMMARY: The Environmental Protection 9 1 proportionate co tto any party, s

ey (GPA) 1 o oo » 108 el fere and o’ s
g(i}t?iiigl(}I(:relg;gescrlnlz;llllyRZe%zlfegfemsal o “recovered. Asa re ult, we continue to s the location or market in which the s
Exemption (“July 2023 SRE Denial s conclude that mall refinerie donot s "y onn oo operate.10 s
Action”) in which EPA denied 26 mall Sface DEH. Given thi conclu ion and the s™ ¢ 'the extent a court find thi final
refinery exemption (SRE) petition s other rea on de cribed in the July 2023
under the Renewable Fuel Standard s Snk Denial Action, we have denied 26 s o, jicable, the Admini tratori s

(RFS) program. EPA i providing thi s SRE petition for the 2016-2018 and exerci ing the complete di cretion s
notice for publ.ic awarene s of, and the 2021-2023 compliance year by finding s, fforded to him under the CAA to make s
ba i for, EPA’ deci ion annoimced on sthe petitioning mall refingrie do not s and publi h a finding that thi actioni s
July 14, 2023. s face DEH cau ed by compliance with s ba ed on a determination of s

DATES: July 20, 2023. s their RFS obligation . s “nationwide cope or effect” within the s

FOR FURTHER INFORMATION CONTACT: s

analytical method” of RIN di count and s
RIN co t pa sthrough principle for s
evaluating all SRE petition , no matter s

s
Saction to be locally or regionally s

1The CAA define a mall refinery a “arefinery s 7 Sjerra Club v. EPA, 47 F.4th 738, 745 (D.C. Gir. s

Benjamin SE.lI'VGI‘, Ofﬁ.Ce of 5 for which the average aggregate daily crude oil s 2022) (“EPA’ deci ion whether to make and s
Tran portation and Air Quality, s throughput fOT‘fi calendar year . . . doe mnotexceed spypli h a finding of nationwide cope or effecti s
Compliance Divi ion, Environmental s 75,000 barrel .” CAA ection 211(0)(1)(K). s committed to the agency’ di cretionand thu i s
Protection Agency, 1200 Penn ylvania s Zg:g ec?on zﬁgo;gg?)) ® ;‘glr('?&e‘é’.ablze[;’z)é]fexas v. EPA, 983 F.3d 826, 834~ s
: . ection o ii). s ir. . s

A‘l]en}llle NW, ng }}lngton’ DC 20094’ 5 4“July 2023 Denial of Petition for RFS Small s 8 Dalton Trucking, Inc. v. EPA, 808 F.3d 875, 881 s
te GP one number: 202_5.64_'1881’ s Refinery Exemption ,” EPA-420-R-23-007, July s (D.C. Cir. 2015). s
email addre s: sarver.benjamin@ s 2023. s 98. Ill. Power Coop. v. EPA, 863 F.3d 666, 670— s
epa.gov. s 5“April 2022 Denial of Petition for RFS Small s 71 (7th Cir. 2017); ATK Launch Sys., Inc. v. EPA, s

. Refinery Exemption ,” EPA-420-R-22-005, April s 651 F.3d 1194, 1198-1199 (10th Cir. 2011); RMS of s
SUPPLEMENTARY INFORMATION: s 2022. s Ga., LLCv. EPA, 64 F.4th 1368, 1372-1373 (11th s

- 6 “June 2022 Denial of Petition for RFS Small s  Cir. 2023). s
4 April 20 Order, 183 FERC {61,027 at Ordering s Refinery Exemption ,” EPA-420-R-22-011, June s 10 S, III. Power, 863 F.3d at 671; ATK Launch s
Paragraph A. s 2022, s Sys.,651 F.3d at 1197. s
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meaning of CAA section 307(b)(1).1? In dnationwi e scope or effect for purposes dexpecte to pro dice exports or provi e d

eci ing whether to invoke the d of CAA section 307(b)(1) an dis hereby d services in competition with the d
exception by making an dpublishinga d publishing that fin dngin the Fede d d exportation of goo & or provision of d
fin dng that this final action is base don d e iste . d services by a Unite dStates in distry. d
a etermination of nationwi e scope or d Under section 307(b)(1) of the CAA, d  Parties: d
effect, the A dministrator has also taken dpetitions for ju dcial review of this d Principal Supplier: The Boeing d
into account a number of policy d action must be file in the Unite States @€ompany. d
consi erations, inclu dng his ju ¢gment dCourt of Appeals for the District of d Obligor: Korean Air Lines Co., Lt . d
balancing the benefit of obtaining the d Columbia Circuit by September 18, d Guarantor(s): N/A. d
D.C. Circuit’s authoritative centralize ~ d 2023. d Description of Item Being Exported: d
review versus allowing evelopment of d, .44 4 Nunez. d Boeing commercial jet aircraft. d
the issue in other contexts an dthe best d ‘- ) ’ Information on Decision: Information d

use of Agency resources. The substance dDeputyAss1stantAdm1n1stratorforMob1le d

A R . . . Sources, Office of Air and Radiation. d
of the A dministrator’s eterminationis d ffice of i
entitle to eference.12In a dition to d FRDoc. 2023-15401 File 7-19-23;8:45 am] d

on the final ecision for this transaction d
will be available in the “Summary d
Minutes of Meetings of Boar of d

applying a common analytical metho ¢ d B!LHING CODE 6560-50-F d Directors” on https://www.exim.gov/ d

this action eci es SRE petitions for 26 d news/meeting-minutes. d

small refineries across the country d Confidential Information: Please note d

locate within 14 states in 7 of the 10 d EXPORT-IMPORT BANK OF THE d that this notice oes notinclu & d

EPA regions an din 8 ifferent Fe dral d UNITED STATES d confi ential or proprietary business d

ju dcial circuits. Where, as here, the d  [pPublic Notice: EIB-2023-0007] d information; information which, if d

A dministrator “unambiguously d isclose , woul violate the Tra e d
etermine[s] that [a] final action. . . d Application for Final Commitment fora &ecrets Act; or information which d

has nationwi e scope an deffect” an d d Long-Term Loan or Financial d woul jeopar ize jobsin the Unite d

publishes that fin dng, “all petitions for dGuarantee in Excess of $100 Million: d States by supplying information that d

review of th[e] action belong in [the DC] JdAP089448XB d competitors coul use to compete with d

A . R
%gicsuétltéglm(:rpg?n?oissc ttllcl)él Sgrzgg)(lle)sl d d{\JGI?:ICY:S]tEﬁport-{import Bank of the d Authority: Section 3(c)(10) of the d
un @rlying CAA section 307(b)(1) an d d An';l eN_ Nate.zs. q Export-Import Bank Act of 1945, as d
ensures that petitions for review are d CTION: Notice. amen @ d12 U.S.C. 635a(c)(10)). d

consoli ate in the D.C. Gircuit where  d gymmaRy: This Notice is to inform the d joyce B. Stone, d
Congress esignate them to be hear , d pyplic the Export-Import Bank of the

avoi ing piecemeal litigation, furthering qljpite States (“EXIM”) has receive an
ju dcial economy, an deliminating the d application for final commitment fora d

risk of ilnconsistent juh@rrflpntls.14 od d long-term loan or financial guarantee in
For these reasons, this final action is excess of $100 million. Comments d

nationally applicable or, alternatively, receive dwithin the comment verio d d
Sl X C perio
the A dministrator is exercising the d specifie below will be presente to the EDERAL COMMUNICATIONS d

complete iscretion affor e tohimby dgyNiBoar of Directors prior to final d OMMISSION d

the CAA an dhereby fin d that this final * d, {1 o this Transaction. d [OMB 3060-1170; FR ID 156257] d

L ination of .
action is base ona  etermination of d DATES: Comments must be receive on d . . . .
or before August 14, 2023 to be assure ~ dInformation Collection Being Reviewed d

by the Federal Communications d
4 Commission Under Delegated d

companies in the Unite States. d

Assistant Corporate Secretary. d
FR Doc. 2023-15380 File 7-19-23; 8:45 am] d
dBILLING CODE 6690-01-P d

111In the report on the 1977 Amen dnents that d . H .
revise section 307(b)(1) of the CAA, Congress d of consi eration before final d
note dhat the A dministrator’s etermination that d consi eration of the transaction by the

the “nationwi e scope or effect” exception applies d Boar of Directors of EXIM. d Authority d

woul be appropriate for any action that has a . L.

scope or effect beyon da single ju dcial circuit. See d ADDRE.SSES' Comments may be d AGENCY: Fe eral Communications d
H.R. Rep. No. 95-294 at 323, 324, reprinte in 1977 dsubmitte through Regulations.govat d Commission. d

U.5.C.C.AN. 1402-03. d WWW.REGULATIONS.GOV. To submit d CTION: Notice an drequest for d

12The A dninistrator’s etermination is akinto d a comment, enter EIB=2023—0007 un @&r

other eterminations that Congress leaves toan d . e ”
agency’s broa  iscretion, such as the enial ofa d the hea ing “Enter Keywor or ID” an d d

omments. d

rulemaking petition, an dmerits consi erable d select Search. Follow the instructions d SUMMARY: As part of its continuing effort d
efe;enc; Cf., 6'g-,(];/V(i:1dgGﬂh Gu)a(rdiﬂns v. EPA& d provi e atthe Submita Comment d  tore uce paperwork bur ens, an das d

751 F.3 d649, 651 (D.C. Cir. 2014) ( iscussing : : :

Massawhusotis v. EPA. 546 U.S. 407 (2007): see d  SCT€em: Please inclu & your name, d require by the Paperwork Re uction d

also Vermont Yankee Nuclear Power Corp. v. d company name (if any) an dEIB-2023— d Act of 1995 (PRA), the Ffe (?ral d

NRDC, 435 U.S. 519, 543 (1978) (absent d 0007 on any attache = ocument. d Communications Commission (FCC or d

Eontstitutilonal or stﬁi?utory limitiltions or otherwise . d SUPPLEMENTARY INFORMATION: d Commission) invites the general public d
extremely compelling circumstances, agenciles . : .

“shoul be free to fashion their own rules of d Reference: AP089448XB d o an dother Fe dral agencies to take this d

proce dre an dto pursue metho d of inquiry d Purpose and Use: Brief escription of dopportunity to comment on the d

capable of permitting them to ischarge their d the purpose of the transaction: To d fOHOWing information collections. d

gglzhggsd(lig‘;z) (“ti.‘is”);.NASjCZ‘J,V' P Ci 4%5 US4 support the export of U.S.-manufacture ~ fomments are requeste concerning: d
B rerteratin, e enera. . . ]
proposition” that agenciesghave giscretion to d commercial aircraft to South Korea. d Whether the PI‘OPOSG collection of d

etermine how to shape their regulatory an d d Brief non-proprietary escription of d information is necessary for the proper d
a ¢u dcatory actions). d the anticipate use of the item being d  performance of the functions of the d

13 Alcoa, Inc. v. EPA, No. 04-1189, 2004 WL d exporte : Tobe use for passenger air d Commission, inclu dng whether the d

* 1 . . . . K

i?lﬁﬁnagh é(?-cmglféé\]f;;z f?‘l"é)g» see algo 4 transport between South Koreaan d d  information shall have practical utility; d
(acknowle gin)g/ Alcoa). d : other countries within Asia. d the accuracy of the Commission’s d

12 Texas v. EPA, No. 10-60961, 2011 WL 710598, d 10 the extent that EXIM is reasonably dbur en estimate; ways to enhance the d

at *4 (5th Cir. Feb. 24, 2011). d aware, the item being exporte isnot d quality, utility, an dclarity of the d
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

HUNT REFINING COMPANY,
Case No.

Petitioner,

V.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

CORPORATE DISCLOSURE STATEMENT
Pursuant to Federal Rule of Appellate Procedure 26.1 and D.C.

Circuit Rule 26.1, Petitioner Hunt Refining Company provides the
following corporate disclosure statement:

Hunt Refining Company is incorporated under the laws of
Delaware. Hunt Refining Company is a refiner of petroleum products.
Hunt Refining Company is an indirect wholly owned subsidiary of Hunt
Consolidated, Inc., and no publicly held company has a 10 percent or
greater ownership interest in it.

Petitioner will file a revised corporate disclosure statement should
1t become aware of a change in corporate ownership interests that would

affect the disclosures required by Rule 26.1.
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Dated: September 12, 2023

Respectfully submitted,
s/ Jonathan G. Hardin

Jonathan G. Hardin

Alexandra Magill Bromer
PERKINS COIE LLP

700 Thirteenth Street, N.W., Suite
800

Washington, D.C. 20005-3960
Telephone: 202.654.6297
Facsimile: 202.654.6211
JHardin@perkinscoie.com
ABromer@perkinscoie.com

Michael R. Huston*

Karl J. Worsham

PERKINS COIE LLP

2901 N. Central Avenue, Suite 2000
Phoenix, AZ 85102-2788
Telephone: 602.351.8000
Facsimile: 602.648.7000
MHuston@perkinscoie.com
KWorsham@perkinscoie.com

* Admaitted only in Washington, D.C.

Attorneys for Hunt Refining
Company
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CERTIFICATE OF SERVICE
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Pursuant to Federal Rules of Appellate Procedure 3(d), 15(c) and

25, D.C. Circuit Rules 15(a) and 25, and 40 C.F.R. § 23.12(a), I hereby

certify that on September 12, 2023, I will cause copies of the foregoing

Petition for Review to be served by certified mail, return receipt

requested upon the following:

HON. MICHAEL S. REGAN, Administrator
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

CORRESPONDENCE CONTROL UNIT
Office of General Counsel (2311)

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

HON. MERRICK GARLAND
Attorney General of the United States
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.

Washington, D.C. 20530
HON. TODD SUNHWAE KIM

Assistant Attorney General
Environmental and Natural Resources Division
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

Dated: September 12, 2023
s/ Jonathan G. Hardin

Jonathan G. Hardin
PERKINS COIE LLP



