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Background on the rulemaking

The final rule is only the second time the Agency has updated the water quality
certification regulations (first promulgated in 1971, updated in 2020)

Goal for rulemaking?

To develop a durable rule that supports gpredictable, stable, and
transparent certification process that aligns with the water quality
protection and cooperative federalism principles central to Clean
Water Act (CWA) section 401



Post-Proposal Outreach

Stakeholder listening %‘i ’ ;ig

- sessions e i 5
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7 States, territories, Tribes, O LR EETRU -
federal agencies, project - -
oroponents 60-day Public Comment period

(JuneAugust 2022)
_ | . >27,500 public comments; 301 unique

Virtual Public Hearing ST
(July 2022)
18 speakers total Public comment letters are available in the docket; Docket ID

No. EPAHQ-OW-20220128 onwww.regulations.gov.
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What is Clean Water Act (CWA) section 4017

Under CWA section 401:

A federal agency maynot issue a license or permit to conduct any activity that

| AU OAOOI O ET AT U AEOAEAOCAunESs thé state x A ¢
or authorized tribe where the discharge would originate either issues a CWA
Section 401 water gquality certification or waives certification.

Section 401 applies t@any federal license or permit that may result in a discharge
Into waters of the United States.




PROJECT PROPONENT

applicant for a federal license or permit, or the entity seeking certification

All 50 states, the District of
Columbia, and the territories

Who is involved

N CWA CERTIFYING AUTH.ORITY Tribes with “treatment in a
a state or authorized tribe @ similar manner as a state” (TAS)

SECtl on 40 1 \cf)vrri]geirr?a?ef discharge for section 401
t|f|Cat|()n’? EPA acts as the certifying
cer .

authority where there is no
authorized tribe or state

o

FEDERAL LICENSING OR PERMITTING AGENCY

any agency of the Federal Government to which application is made for a
Federal license or permit that is subject to CWA section 401
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Final 2023 Rule: Certification Process
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When section 401 certification Is required

A project proponent must request section 401 certification for any federal
license or permit that authorizes any activity which may result in any discharge
from a point source into waters of the United States.

When certification is Pre-filing Meeting Request for Reasonable Period Certifying Certification Post-Certification 9
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Federal licenses or permits subject to section 401

Section 401 certification is required fany Federal license or permit to conduct any
FQGABAGE GKFO Yl é NBadzZ G Ay |yé RAA

Does it trigger section 401?

Individual licenses or permits

General licenses or permits

Corps Civil Works projects

Permits issued by states or tribes
pursuant to their authorized or
approved programs

When certification is Pre-filing Meeting Request for Reasonable Period Certifying Certification Post-Certification 10
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Federal licenses or permits subject to section 401

Examplesof Federal license or permits that may trigger the need to seek section 401 certificatiol

EPA-issued CWA section 402 permits for Nuclear power plant licenses issued by
discharge of pollutants Nuclear Regulatory Commission

FERC certificates for construction/operation Rivers and Harbors Act section 9 permits issued
: HES P by Corps (for construction of dams/dikes) and Coast
of interstate natural gas pipeline projects

Guard (for construction of bridges and causeways)

CWA section 404 permits issued by Corps Permits for wineries and distilleries issued by
for discharge of dredge/fill materials Alcohol and Tobacco Tax and Trade Bureau

Valley Authority for shoreline construction
activities

Rivers and Harbors Act section 10 permits @ Mine plans of operation for mining activities

non-Federal hydropower projects

Shoreline permits issued by Tennessee @ FERC licenses for construction/operation of

on National Forest Service Lands approved by
the Forest Service

issued by Corps for construction of wharfs,
piers, etc.

QOO
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Potential for a point source

discharge

Section 401 certification is required for any Federal license o g
permit to conduct any activity that may result in any dlscharg S
fromapointsourceh Y12 agl GSNER 2F GKY

Source: Wikimedia Public Domal
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<

Sou xHerePubllc Domain

Point source is a discernable, confined, or discrete conveyance
from which pollutants are or may be discharged

Point source discharge , discharge of pollutants

Examples of point source discharges?
(1) Turbine or tailrace of a hydroelectric dam
(2) Bulldozers or other construction equipment
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Pre-filing meeting request

Section 121.4requires all

project proponents to el
request a prefiling 1O 1 © 32 D (4

. : . Setting RPT g
meetlng_ with the _ . I;\;eeﬂlllr:‘gg | Request for F;er;ﬂgency& If::l:g},iltr;?s Certification
approprlate Certlfylng : Request | Certification Cferttzlift),nggmle\ruvf/?s%rgy Analysis Rk

. defaults to 6 months
authority at least 30 days : | —~ ~
prior to submitting a ! r (8 @ s
request for certification, : < 3q days —] i <
unless this requirement . ' o i < 1year - 2.
[ Reasonable Period of Time (RPT)

IS shortened or waived by L—=—=——
the certifying authority.
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The final rule provides certifying authorities
with the flexibility to waive or shorten the
reguirement on:

1. A caseby-case basis (i.e, Shortening or
waiving the

individually); or
2. A categorical basis (e.g, certifying

authorities could waive the pre-filing pre -f|||ng meeting

meeting request requirement for: _
1. all projects, requeSt reqU|rement

2. specific types of projects €.g, projects
under 300 linear feet), or

3. types of federal licenses or permits ¢.g,
general permits)).

When certification is Pre-filing Meeting Request for Reasonable Period Certifying Certification Post-Certification 1 4
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Source: Public Domain Vector

Recommended pre -
flling meeting process

Project proponents could share a
description and map of the proposed
project location and timeline , as well as
discusspotential water quality -related
: Impacts from the activity.

When certification is Pre-filing Meeting Request for Reasonable Period Certifying Certification Post-Certification 1 5
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Recommended pre -filing meeting process

Certifying authorities could provide information on how to submit
requests for certification  (e.g, discuss procedural requirements for
submission of a request for certification) ordiscussthe additional
contents in requests for certification

Certifying authorities could also consider including the Federal agency
In the pre-filing meeting process for early coordination where the Federal
agency is not otherwise legally precluded
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Section 121.5(a) definaminimum
contents that must be in all requests for

ReqUESt for certification.
certification Section 121.5(b) defineadditional

requirements when EPA is the certifying

- = === authority (or when states/Tribes do not
i . . - .
O, © : 3a D @ identify additional requirements).
re-filin Setting RPT ertifyin " ;
Heetng : Reauestfor | reeninmot  puthoris  Cgification _ o
R : | % dimeisal Pistatgts HOWEVER: Stateg Tribes are free to identify
: @ | @ (prior to W_h.en the request for certification is
< sddoye : : : i made) additional contents for a request for
0 , ; e ”;‘:',."595’ certification that are relevant to the water quality -
I L SemashtwindefTins R0 related impacts from the activity.
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Minimum contents of a request for certification

121.5(a)

.

INDIVIDUAL Issuance of a GENERAL
Federal license or permit request Federal license or permit request

A copy of the Federal license/permit _ _
@ application submitted to the Federal @ A copy of the draft Federal license/permit

agency

quality-related materials that informed quality-related materials that informed

@ Any readily available water @ Any readily available water
development of the application development of the draft

All requests must be in writing, signed, and dated.
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Minimum contents of a request for certification

121.5(a)

Existing water quality-related materials that:
Whatdoesir eadi | vy

water quality -related l) are I n the project pro
materials that informed the obtainable and

devel op miterthe o f

application or the draft license 2) i nformed the project p
or permit refer to? the application or draft license or permit

Project proponents may redact or exclude personally identifiable information and/or other sensitive
Information

When certification is Pre-filing Meeting Request for Reasonable Period Certifying Certification Post-Certification 19
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Additional contents of a request for certification
121.5(c)

State and tribal certifying authorities may defotker
contentsthat must be included in a request for
certification, but such additional contents must be:

1. ARel evant t o -rdlate@impacstfrerntheq u a |
activityo and

2. Al denti fied prior to when t
and not after the request for certification is made

When certification is Pre-filing Meeting Request for Reasonable Period Certifying Certification Post-Certification 20
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A description of the proposed activity, including purpose of
proposed activity and type(s) of discharge(s) that may result

Minimum contents

The specific location of any discharge(s) that may result from

of a request for i
the proposed activity

ce rtlfl Catl on @ Map or diagram of the proposed activity site, including proposed

activity boundaries in relation to local streets, roads, and highways
121.5(b), (d)

Description of current activity site conditions, including but
not limited to relevant site data, photographs that represent
current site conditions, or other relevant documentation

If the certifying authority hasot identified
@ Date(s) on which the proposed activity is planned to begin and

contentsof a request for certification in
addition to those identified in 121.5(a), the
project proponent must include the
additional contents identified in 121.5(la)s

end and, if known, the approximate date(s) when any discharges
may commerce

A list of all other Federal, interstate, Tribal, state, territorial, or local
agency authorizations required for the proposed activity and the
current status of each authorization

Documentation that a pre-filing meeting request was submitted to

applicable, if they are not already included certifying authority in accordance with applicable submission
the minimum contents for a request for R,g)isgdures, unless the pre-filing meeting request requirement was

certification
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EXAMPLES

Discuss additional contents and
applicable submission procedures in
pre -filing meetings

Additional contents of a
request for certification

Post additional contents and
Certifying authorities should make =13 || applicable submission procedures on

r ~ ~ ~ [

their additional contents for request —Z—~ theAAOOEAUEI ¢ AOOEI
for certification and applicable
submission proceduresREADILY
AVAILABLE and TRANSPARENTto
the regulated public.

Ensure anup-to -date certifying
authority point of contact is readily
available to project proponents with
guestions about the additional
contents and/or applicable
submission procedures

When certification is Pre-filing Meeting Request for Reasonable Period Certifying Certification Post-Certification 292
required Process Certification of Time Aut hority Decision Process




Communicating when a

Certifying authorities are required to send
written confirmation to the project proponent
and the Federal agency of the date that the
request for certification was received.

e - . Tips for submitting a request for
EPA recommends th_at certifying authorltlgs certification in accordance with
promptly notify a project proponent when it the final rule:

does not submit a request for certification in Leveragepre -filing meeting

accordance with the final rule. opportunities and/or make content
ﬂ requirements readily accessible (e.qg.,

posted on a website).

request for certification
IS received

When certification is Pre-filing Meeting Request for Reasonable Period Certifying Certification Post-Certification
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Reasonable period

Reasonable Period of Time: the time that a

Of t| m e (R PT) certifying authority has to review a request for

certification and ultimately act on that request

A certifying authority must act on a request for
certification within the reasonable period of

L= - = =1
o © | @ D @ time, which shall not exceed one year, as
. | settingRPT | R jointly determined by the federal licensing
oing  Erlhadon | ST, | At B[ or permitting agency and certfying
9 'defaultsto6months authorlty .
®. 0 &
@ I MF If the federal agency and certifying authority
< 30 days ' —— :: . i . . .
coin| = fail to set a reasonable period of time, it will
o 1 - Y
L ReasonabI: Pe:'lfj’(;fﬂme (RPT) © default to 6 months
!
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Setting the
reasonable

period of time

The final rule clarifies that the
JOINT DETERMINATION of
the reasonable period of time
may happen on:

When certification is Pre-filing Meeting Request for
required Process Certification

Reasonable Period

Certifying Certification Post-Certification 25
Aut hority Decision Process

ACTIVITY

Ty

CATEGORY

(1) Caseby-Case Basis
(i.e., individually)

(2) Categorical Basis

(e.g., written agreements setting

the reasonable period of time based
on certain types of Federal licenses
or permits, project type, etc.)

If the federal agency and certifying authority fail to seta

reasonable period of time, it will default to

of Time

6 months .



Project type, complexity, location and scale

- R Setting the
The certifying authority’s administrative
procedures reasonable

Other relevant timing considerations (e.g.,
Federal license or permit deadlines)

period of time

Associated National Environmental Policy Act
deadlines and/or anticipated timeframe for Example FACTORS that

neighboring jurisdictions process Federal agency and certifying

The potential for the licensed or permitted authority may consider Wh_en
activity to affect water quality setting the reasonable period

of time
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Extending the reasonable period of time

Provided it does not exceed one year from the date that the request for
certification was received,the reasonable period of time may be extended :

If there is aforce majeure event (including, but not limited to,
&= government closure or natural disasters) and when state or Tribal
Py Public notice procedures  necessitate a longer reasonable period of
time

‘ If the Federal agency and certifying authorityagree to extend the
reasonable period of time for any reason
required Process Certification of Time Aut hority Decision Process




What are the public notice procedures

- - when EPA Is the certifying authority?
Public notice e <

EPA must provide public notice within 20

p rO Ced U FES days of receiving a request for certification.

[ |
© @ @ 1+ & 1 O
-6l Setting RPT | . | _ . . . e -
Meating  Reduestfor  rueingemore | Authoritys | Certification Sectlop 401(a)(1) requires a certifying
RAARS L N G authority to establish procedures for
' . . . .
@ @ : @ ! @ public notice, and a public hearing where
<30 days = necessary, on a request for certification.
; = 1'ear Deny0®
Reasonable Pelod of Time (RPT) '
[
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Scope of Certification

Certifying authority must determine whether the activity

will comply with applicable water quality requirements.
NAAS

Ve ~ Pal N L] Y L d Pal N — 7z

4EA AAOOEZLZUEI C AOOEI OEOQUBO AOA
related impacts from the activity subject to the federal license or

v ~ N 4 L V4 Pal AN
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When certification is Pre-filing Meeting Request for Reasonable Period Certification Post-Certification

required P Certification of Time u i D



Certifying authority shall evaluate the water quality-related impacts of the entire
activity subject to the Federal license or permit.

u Includes the construction and operation
u Not limited to the aspect of the activity that:

u Is directly authorized by a given Federal license or permit, or
u Will occur before the Federal license or permit expires

How does the certifying authority determine the activity subject to its analysis?

Depends on the nature, size, location, and type of project that requires a federal license or permit.

When certification is Pre-filing Meeting Request for Reasonable Period Certifying Certification Post-Certification 30
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. . : What does this NOT include?
Limitations on

~ay- Conditions to address impacts

CA) E A C_) A A O from the activity that DO NOT
scope

adversely affect water quality

Conditions to protect waters that

' ~ e A A -
' AAOOEAUEI C AC are NOT impacted by the activity

of any given activity is limited
10 ADVI_ERSEwater quality- Conditions that DO NOT affect
related impacts that may compliance with applicable water
prevent compliance  with quality requirements in waters
water quality requirements. impacted by the activity

When certification is Pre-filing Meeting Request for Reasonable Period Certifying Certification Post-Certification 31
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What can be water quality -related
Impacts?

h
radiaiiiisieanll | imitations on the

physical, and biological ~

Integrity of waters. O A A O E O E o

AAOOEAUEIT ¢ AOO
any given activity is limited to
adversewater quality -related

What are NOT water quality -related

' ?
Impacts: Impacts that may prevent
Impacts with NO CONNECTION to water compliance with water quality
guality (e.g., based on solely on potential air requirements.

guality, traffic, noise, or economic impacts
that have no connection to water quality).

When certification is Pre-filing Meeting Request for Reasonable Period Certifying Certification Post-Certification
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L| m itati()ns on What are water quality requirements?

AN A = s o~ A u Any limitation, standard, or other requirement under (CWA):.
O E O A A O u Section 30Xeffluent limitations )

u Section 302(water quality -related effluent limitations )

scope

u  Section 303(water quality standards and implementation plans )

| A A C) CA) E ,LEU E T (; A CN) Lo Secton 3G5(national standards of performarce )

of any given aCtiVity IS limited to u Section 307(toxic and pretreatment effluent standards )
adverse water qualityrelated u  Any Federal and state or Tribal laws or regulations
impacts that may prevent implementing those sections, and

compliance with water quality u gr\:al other water quality-related requirement of state or Tribal

requirements
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A certifying authority may act
In one of four ways:

Certification 1. Grant certification
2

Grant certification with

decisions " conditions

3. Deny certification
4. Expressly waive

| ' certification
(i @ 3a) dD 1 O |
. ettin e l
Pre-filing  poquest for FsdttIAg sz Quriiying : Certification
Meetin » € Ce‘fﬁerﬁ‘g?\ﬁ{“grity Authorlt. ’s aclsion .. . . .
Request  Certification  CHRSAEY  analysis : . : All certification decisions must be
Q @ @ ! @ | in writing and should include
O . .
<30days ; L e : recommended minimum
PPN S contents (but do not have to).
Reasonable Period of Time (RPT) ' '
———
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Certification decisions

Certification decisions must bein writing to ensure the
project proponent and Federal agency can clearly

\/_ understand the certification decision and, for a certification
with conditions, any conditions that must be included in
V_ . .
the Federal license or permit.

@ To encourage development of clear certification decisions,
the Agency identified recommended ? but not required 2
contents for each certification decision type at final rule
section 121.7(eff).

When certification is Pre-filing Meeting Request for Reasonable Period Certifying Certification Post-Certification 3 5
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Certification decisions

An indication that the
certifying authority followed
its public notice procedures

|dentification of the applicable
federal license or permit

Recommended
minimum Language indicating
|dentification of the contents whether the activity will
certification decision type comply with water quality
requirements
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Waliver of Certification

A certifying authority may waive certification:

1) expressly (i.e., in writing) or

[ L 2) by failing or refusing to act within the reasonable
" period of time

QO
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Modifications

Neighboring
Jurisdictions
Provision

Pre-filing Meeting

Federal agency

review

Federal

A federal agencymay verify compliance with the  Agency
requirements of section 401 Review
1.  Whether the appropriate certifying
authority issued the decision,
2. Whether the certifying authority confirmed
it complied with its public notice procedures

Request for
Certification

established pursuant to section 401(a)(1), Castifcation
and Decisions
3.  Whether the certifying authority actedon
the request for certification within the Scope of

Certification

reasonable period of time.

When certification is Pre-filing Meeting Request for Reasonable Period Certifying Certification Post-Certification 3 8
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Demonstrating compliance with federal agency review

Request for

j:ﬁy

\

Federal agency couldvork Certifying authority could include a copy of the Federal agency couldverify
with the project proponent to public notice in its certification decision, with notice received under
obtain location include a description of the public notice section 121.6(a) angbint
Information indicating process it undertook in the certification written agreement made
where the discharge decision, or by simply including an attestation under section 121.5(b)
originates or will originate statement in the certification decision
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Federal agency review for timeliness and

constructive waivers

If the Federal agency reviews for timeliness and determines that the reasonable period of time
has passed without the certifying authority acting on the request for certification, then the
Federal agency may determine that a constructive waiver has occurred.

A Federal agency could set up an MOA with certifying authorities to establish
notification protocols prior to finding a waiver of certification.

Example: where a certifying authority has not acted by 30 days prior to the end of
the reasonable period of time, the Federal agency will notify the certifying authority
that a waiver will occur if it does not receive a certification decision or a request to

extend the reasonable period of time in that 30 day period.
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Final 2023 Rule: Post -Certification Process
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Notified Federal License
Certification ZZC:::; De telle:i\nsation Neighboring Agenc.y’s or Permit
Decision %2 Eon Jurisdiction’s  Public Issuance

Determination Hearing

59508

< 60 days : *

Certify
Waive
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Neighboring jurisdictions process

Federal Agency Feder:':ll Agency’s
notifies EPA Public Hearing

o &
< 5 days <30 days T < 60 days o ‘I‘

Certify
Waive

A A

[

Initiated when Federal agency Neighboring jurisdictions only NOTIFIED neighboring Federal agencies must wait to
has received BOTH the receive notification when EPA jurisdictions determine whether issue a Federal license or
application and EITHER a determines that a discharge discharge from the project will permit until the neighboring
certification or waiver from the project may affect affect water quality so as to violate jurisdictions process has

their water quality any water quality requirements concluded

OUTCOME:The Federal licensing or permitting agency determines outcome based upon recommendations of
neighboring jurisdiction, EPA, and any additional information presented at a hearing.
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Neighboring jurisdictions process

Federal Agency
notifies EPA

< 5 days *

Initiated when Federal agency
has received BOTH the
application and EITHER a
certification or waiver

OUTCOME:The Federal licensing or permitting agency determines outcome based upon recommendations of
neighboring jurisdiction, EPA, and any additional information presented at a hearing.
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Neighboring jurisdictions process

Federal Agency
notifies EPA
O < 30days —O

o

Neighboring jurisdictions only
receive notification when EPA
determines that a discharge
from the project may affect
their water quality

OUTCOME:The Federal licensing or permitting agency determines outcome based upon recommendations of
neighboring jurisdiction, EPA, and any additional information presented at a hearing.
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Neighboring jurisdictions process

OUTCOME:The Federal licensing or permitting agency determines outcome based upon recommendations of
neighboring jurisdiction, EPA, and any additional information presented at a hearing.
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