
Compilation of Public Comments on EPA’s Identification of 346 Additional 
Water Quality Limited Segments to Include on West Virginia’s 2018-2020-

2022 Clean Water Act Section 303(d) List 
 
On June 1, 2023, the EPA partially approved and partially disapproved West Virginia’s Combined 2018-
2020-2022 Clean Water Act Section 303(d) list of water quality-limited segments because West Virginia 
did not use certain water quality information and therefore did not identify certain water quality-
limited segments.  
 
On July 19, 2023, EPA posted on the Federal Register and its website its analysis and identification of 
346 additional water quality-limited segments for inclusion on West Virginia’s Combined 2018-2020-
2022 Section 303(d) list. EPA also noted 27 water quality-limited segments that West Virginia included 
on its list as impaired, but that EPA would consider to be meeting applicable water quality standards. 
Public comments on EPA’s action were accepted until October 18, 2023.  
 
EPA received 291 sets of comments from 300 organizations and individuals. Table 1, below, 
summarizes the comment submitters. Copies of all individual comments received and an example of 
the mass mailer are posted below.  
 
EPA will consider all comments, make adjustments to its action based on comments if appropriate, 
provide responses, and transmit West Virginia’s Final Combined 2018-2020-2022 Section 303(d) list of 
water quality-limited segments to West Virginia (including any additional segments identified by EPA).  
 

Table 1: Summary of Comment Submitters 
Commentor Quantity 
Organizations 29 
West Virginia State Government 3 
Mining Regulated Community 3 
West Virginia Municipal Water Quality Association 1 
Environmental Organizations (geographically widespread) 15 
Local Watershed Associations 7 
Individuals 271 
Mass Mailers 255 
Unique comments from individuals 16 
Total Commentors 300 
Total Sets of Comments Received 291 
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AAttachment 1: Uses of Genus Level Identification of Benthic Macroinvertebrate Data 
Watershed Assessment Branch  
Uses of Genus Level Identification of Benthic Macroinvertebrate Data 

Background 
 
In 1996, WVDEP Watershed Assessment Branch (WAB) began collecting benthic macroinvertebrate 
samples intensively from streams and rivers throughout the state. To date (6/15/2023), over 12,200 
benthic macroinvertebrate samples have been collected from 7,485 stations and 4,105 waterbodies.  
During the first three years following 1996, the samples were identified to the family level of taxonomy.  
In 1999, WAB began identifying the samples to genus level because it recognized that finer resolution 
data offered increased sensitivity and accuracy for a variety of applications such as stressor 
identifications, intermittent stream determinations, and sample comparability evaluations.  Genus level 
data is also useful in biological restoration studies of streams when post-treatment samples produce 
genera not previously observed.  These genera would not be available for use with coarser family level 
identifications.   
 
Biological Stressor Identification 
 
Biological assessment tools such as the West Virginia Stream Condition Index (WVSCI) may be useful in 
determining attainment of an aquatic life use threshold, however they do not necessarily identify 
potential stressor(s) to aquatic life.  WAB performs stressor identification by analyzing existing 
quantitative and qualitative water quality data with the objective of identifying causes of stress and 
impairment to the benthic macroinvertebrate community.  To help identify sources of pollution and 
diagnose stressors, WAB used genus level data to develop several diagnostic tools for stressor 
identification. 
 
1. Observed/Expected (O/E) Sensitive Taxa Stressor Model – a model where certain benthic taxa are 
observed much less frequently than expected and are considered sensitive to a specific stressor 
(examples: acidity, sediment, organic enrichment). This model was developed using genus level data of 
benthic macroinvertebrate samples. 

2. O/E Opportunistic Taxa Stressor Model - a model where certain benthic taxa are observed much more 
frequently than expected and are considered opportunistic to a specific stressor (examples: acidity, 
sediment, organic enrichment). This model was developed using genus level data of benthic 
macroinvertebrate samples. 

3. Percent Model Affinity (PMA) Stressor Model – a model that estimates the similarity of any benthic 
sample to the average composition of a specific stressor population of benthic macroinvertebrates. That 
stressor population to which a sample has the highest PMA model value would provide a line of support 
for that stressor as a potential cause of stress. This model was developed using genus level data of 
benthic macroinvertebrate samples. 

4. Dirty Null Models – diagnostic tools that use weighted averaging regression models to develop 
indicators of stress based on benthic macroinvertebrate responses to specific stressors.  Version 1.0 
includes similarity and probability models for organic enrichment, AMD/metals, sedimentation, ionic 
strength, and reference.  Version 2.0 added acid deposition as a distinct stressor.   
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5. Stressor presence/absence diagnosis based on specific benthic genera – uses individual taxa as 
indicators of stress, and specific stressors. Examples include the caddisfly Diplectrona which increases in 
abundance in the presence of acid metals, and the aquatic beetle Stenelmis which indicates the 
presence of excess sediments.  This method requires expertise and experience with life histories, habits, 
and tolerances of macroinvertebrates. 

Flow Permanence, Comparability, and Biological Restoration 

1. Identification of Intermittent/Perennial Streams – flow permanence studies are conducted by WAB to 
determine if streams support aquatic life and to evaluate their flow status as defined by the water 
quality standards of West Virginia (47CRS2).  Genus and family-level benthic macroinvertebrate data is 
used to determine flow status as wet-weather (ephemeral), intermittent, or perennial.  These surveys 
are conducted primarily at the request of the DEP’s Office of Water Resources Permitting Section. 
Because genus level data more precisely identifies organisms as compared to family, it also more 
precisely identifies their flow requirements.  Therefore, studies of flow permanence can be made with 
greater accuracy. 

2. Comparability Determination of Benthic Samples – WAB conducts comparability evaluations of 
benthic samples by reviewing onsite information about the condition of the stream and the sampling 
conditions on the day a sample was collected. Genus-level data more precisely indicates the presence of 
potential comparability influences such as ponds, scour events, and drought.  Importantly, these 
comparability studies ensure that only comparable benthic samples are used for aquatic life use 
attainment assessments. 

3. Biological Restoration Studies – WAB routinely assists other DEP offices (OSR, AML, WIB) with 
biological restoration studies.  Past and current studies include the installation of treatment facilities for 
acid mine drainage abatement and natural stream channel design activities for habitat improvements.  
All of these studies include benthic macroinvertebrate sampling and most include sampling fish 
communities.  Finer taxonomic resolution, including genus- level data for benthic macroinvertebrates 
and species-level for fish, significantly improves WAB’s ability to measure restoration success.  Biologists 
look for indicator genera, or species with fish samples, in post treatment samples and with that 
information can report important benchmarks in the status of biological recovery.  These genera/species 
would not be available for use with coarser family level identifications.   
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AAttachment 2: Assessment Units with WVSCI ≥61 and <62.7 
The following table provides those assessment units in which WVSCI scores were ≥61 and <62.7 and a 
stressor identification has been performed.  Please add these assessment units to ATTAINS in the IR 
Category listed.  In those instances where Category 4A is listed, biological impairment should be 
associated with pollutant TMDLs in ATTAINS. One additional assessment unit, WV-PSB-105_06 (North 
Fork/South Branch Potomac River), scored <62.7, but no stressors were identified. WVDEP requests that 
USEPA assign a Parameter Category 3 for WV-PSB-105_06 in ATTAINS for insufficient data.  

AU_ID ASSESSMENT_UNIT_NAME Stressors Parameter 
Category 

WV-BS-18-C_01 Wildcat Branch Sediment, Organic 
Enrichment 

4A 

WV-OGL-10-AC-2_01 McComas Branch Sediment, Organic 
Enrichment 

4A 

WV-OGL-10-AY-42_02 Joes Creek Sediment, Organic 
Enrichment 

4A 

WV-OGL-10-CS-8_01 Sycamore Fork Sediment, Organic 
Enrichment 

4A 

WV-OGL-112-E-11_01 Harmon Branch Sediment, Organic 
Enrichment 

4A 

WV-OGL-75_01 Fourteenmile Creek Sediment, Organic 
Enrichment 

4A 

WV-OGL-89_04 Big Ugly Creek Sediment, Organic 
Enrichment 

4A 

WV-OGL-99-A-4_01 Marsh Fork Sediment, Organic 
Enrichment 

4A 

WV-OL-15-R_01 Road Fork Sediment, Organic 
Enrichment 

4A 

WV-OUS-7_01 Butter Run Sediment, Organic 
Enrichment 

5 

WV-PNB-14-AW_01 Beaver Run Sediment 5 
WV-OGL-69_01 Furnett Creek Sediment 4A 
WV-PSB-105_06 North Fork/South Branch Potomac 

River 
None identified 3 
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AAttachment 3: Evaluation of Enclosure 4  
WVDEP Inclusions in Error  

One assessment unit was listed for impairment, even though a GLIMPSS score >100 was to be used as an 
arbiter when two WVSCI scores were between 61-72.  WVDEP requests that this stream be removed 
from the 303(d) list to correct the error.  

AU_ID ASSESSMENT_UNIT_NAME Parameter Category 
WV-OT-24-AI_01 Raccoon Creek 2 

 

In addition, WVDEP implemented a new assessment unit schema in the 2018/2020/2022 list and 
conservatively applied impairment to any new assessment unit that had been included as impaired 
before.  Often in the previous methodology, an entire stream would be listed if only one station existed. 
In five instances all new assessment units of those entire streams were listed as impaired, even when 
there were data collected from the specific assessment unit that demonstrated attainment using the 
agency’s assessment procedure.  These instances also have GLIMPSS >100.  WVDEP requests that these 
streams be removed from the 303(d) list.   

AU_ID ASSESSMENT_UNIT_NAME Parameter Category 

WV-KG-55_08 Meadow River 2 
WV-KU-26-N-2_01 Left Fork/Longbottom Creek 2 
WV-MC-123-B_01 Smoky Hollow 2 
WV-MT-62-V_03 Sand Run 2 
WV-MT-72_07 Middle Fork River 2 

 

Two additional assessment units for which USEPA recommends delisting were also included by WVDEP 
as a result of applying the AU conversion rule.  WVDEP does not possess benthic data within the WVSCI 
index period, so consider these assessment units to have no or too few data to assess.  WVDEP requests 
that USEPA recategorize these assessment units as Category 3.  

AU_ID ASSESSMENT_UNIT_NAME Parameter Category 

WV-MT-72-AV_01 Three Forks Run 3 
WV-MT-72-BC_01 Pleasant Run 3 
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AAttachment 4: Evaluation of Enclosure 3 
WVDEP Omissions in Error 

WVDEP omitted five assessment units that should have been listed using the agency’s aquatic life 
assessment procedure.  When finalizing a list of impaired streams, WVDEP flagged these streams as 
having too few data to make a final decision or as attaining.  These flags were assigned in error. WVDEP 
requests that these streams be added to the 303(d) list in order to correct these errors and assigned to 
the Parameter Categories shown in the table below.  

AU_ID ASSESSMENT_UNIT_NAME Stressor Parameter 
Category 

WV-BS-9-J_01 Sulphur Fork Sediment, Organic 
Enrichment 

4A 

WV-KNG-271_01 Brush Run Organic Enrichment 4A 
WV-MT-34_05 Sandy Creek Sediment, Organic 

Enrichment, Metals 
Precipitation 

4A 

WV-OGU_03 Guyandotte River (upper) Sediment, Organic 
Enrichment, Ionic 

strength 

5 

WV-OGU-28-AB_01 Slickrock Branch Sediment 4A 
 

WVDEP Assessed Noncomparable 

When reviewing the USEPA proposed additions to the 303(d) List, WVDEP identified nine assessment 
units where the stations and samples should be considered noncomparable to the IBIs (i.e., WVSCI and 
GLIMPSS).  Noncomparability calls are most often based on streams where there are impoundments 
upstream or in streams heavily influenced by limestone geology.  The developed IBIs do not address the 
variation in benthic communities resulting from upstream impoundments or limestone.  WVDEP 
continues to collect data in these scenarios in hopes of developing an assessment tool. These streams 
should not be added to the 303(d) List.  WVDEP requests that USEPA recategorize these assessment 
units as Parameter Category 3. 

AU_ID ASSESSMENT_UNIT_NAME Comparability Comments Parameter 
Category 

 
WV-BST-35-AF-11_01 Spring Branch Downstream of 

impoundment 
3 

WV-OGL-10_04 Mud River Downstream of 
impoundment 

3 

WV-OGU-1-Z_01 Lower Dempsey Branch Downstream of 
impoundment 

3 

WV-OGU-77_02 Horse Creek Downstream of 
impoundment 

3 

WV-OLK_12 Little Kanawha River Downstream of 
impoundment 

3 

WV-OMN-13-R_01 Bogart Run Low flow 3 
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AU_ID ASSESSMENT_UNIT_NAME Comparability Comments Parameter 
Category 

 
WV-PL-23-AU_03 Mill Creek Limestone stream 3 

WV-PU-1-AS-3-H_01 UNT/Crooked Run RM 4.31 Downstream of 
impoundment 

3 

WV-PU-1-CX-6-F_01 Trout Pond Run Downstream of 
impoundment 

3 

WV-PU-49-AP_01 Shawan Run Downstream of 
impoundment 

3 

 

Duplicate Data 

WVDEP requests that USEPA consider the higher of the scores on same day duplicate samples and 
consider these attaining. WVDEP requests that USEPA assign these assessment units as Parameter 
Category 2. 

AU_ID ASSESSMENT_UNIT_NAME Parameter Category 

WV-BST-102_01 Sandy Huff Branch 2 
WV-OLK-31-K-

94_01 
Big Run 2 

WV-PSB-79_07 South Fork/South Branch Potomac 
River 

2 

 

USEPA Proposed Action – Assign Parameter Category 4A 

The following table provides the assessment units for which WVDEP had determined existing pollutant 
TMDLs would resolve stress to aquatic life.  WVDEP requests that USEPA assign Parameter Category 4A 
for these assessment units if these are added.   

AU_ID ASSESSMENT_UNIT_NAME Stressors Parameter 
Category 

WV-BS-16_02 Hurricane Creek Sediment, Organic 
Enrichment 

4A 

WV-BS-16_03 Hurricane Creek Sediment, Organic 
Enrichment 

4A 

WV-BS-16-A_01 Hattons Branch Sediment 4A 
WV-BS-18-B_01 Powder Mill Branch Sediment, Organic 

Enrichment 
4A 

WV-BS-18-F_01 Long Branch Sediment 4A 
WV-BS-8_03 Whites Creek Sediment, Organic 

Enrichment 
4A 

WV-BS-8-G_01 Hensley Branch Sediment, Organic 
Enrichment 

4A 
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AU_ID ASSESSMENT_UNIT_NAME Stressors Parameter 
Category 

WV-BS-9-G_01 Odell Fork Sediment, Organic 
Enrichment 

4A 

WV-BST_03 Tug Fork Sediment, Organic 
Enrichment 

4A 

WV-BST-106-Y_01 Wolfpen Branch Sediment, Organic 
Enrichment 

4A 

WV-BST-12_02 Lost Creek Sediment, Organic 
Enrichment 

4A 

WV-BST-174_01 Little Creek Sediment, Organic 
Enrichment 

4A 

WV-BST-18_01 Camp Creek Sediment 4A 
WV-BST-2_03 Mill Creek Sediment, Organic 

Enrichment 
4A 

WV-BST-25_01 Silver Creek Sediment, Organic 
Enrichment 

4A 

WV-BST-27_01 Stonecoal Creek Sediment, Organic 
Enrichment 

4A 

WV-BST-2-S_01 Left Fork/Mill Creek Sediment, Organic 
Enrichment 

4A 

WV-BST-2-T_01 Right Fork/Mill Creek Sediment, Organic 
Enrichment 

4A 

WV-BST-32_01 Upper Burning Creek Sediment 4A 
WV-BST-35-K-1_02 Right Fork/Laurel Fork/Pigeon 

Creek 
Sediment, Organic 

Enrichment 
4A 

WV-BST-35-S-15_01 Simmons Fork Organic Enrichment 4A 
WV-BST-83-A_01 Greenbrier Fork Sediment, Organic 

Enrichment 
4A 

WV-BST-98-AD_01 Atwell Branch Sediment, Organic 
Enrichment 

4A 

WV-BST-98-AT_02 War Creek Sediment, Organic 
Enrichment 

4A 

WV-BST-98-BL_01 Vall Creek Sediment, Organic 
Enrichment 

4A 

WV-BST-98-BO_03 Beech Fork Sediment, Organic 
Enrichment 

4A 

WV-BST-98-O_01 Beartown Branch Sediment, Organic 
Enrichment 

4A 

WV-BST-98-W_03 Bradshaw Creek Sediment, Organic 
Enrichment 

4A 

WV-BST-98-Z_01 Little Slate Creek Sediment 4A 
WV-BST-98-Z_02 Little Slate Creek Sediment, Organic 

Enrichment 
4A 

WV-KC-27-CE-15_01 Sycamore Creek Organic Enrichment 4A 
WV-KE_08 Elk River Organic Enrichment 4A 
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AU_ID ASSESSMENT_UNIT_NAME Stressors Parameter 
Category 

WV-KE_10 Elk River Organic Enrichment 4A 
WV-KE-108-D_01 Rush Fork Organic Enrichment 4A 
WV-KE-108-G_01 Moore Fork Organic Enrichment 4A 

WV-KE-13_04 Little Sandy Creek Sediment 4A 
WV-KE-29-Y_01 Right Fork/Big Sandy Creek Organic Enrichment 4A 

WV-KG-139-AQ-1_01 UNT/Tea Creek RM 1.29 Acidity, Dissolved 
Metals 

4A 

WV-KG-180_01 Big Run Acidity, Dissolved 
Metals 

4A 

WV-KG-33_01 Peters Creek Organic Enrichment 4A 
WV-KL-40-A_01 UNT/Little Buffalo Creek RM 1.17 Organic Enrichment 4A 

WV-KL-57-AD_05 Pocatalico Creek Sediment, Organic 
Enrichment 

4A 

WV-KL-57-BX_01 Rush Creek Sediment, Organic 
Enrichment 

4A 

WV-KL-74_03 Davis Creek Sediment, Organic 
Enrichment 

4A 

WV-KNG-212_01 Knapp Creek Organic Enrichment 4A 
WV-KNG-212_03 Knapp Creek Organic Enrichment 4A 
WV-KNG-212_04 Knapp Creek Organic Enrichment 4A 
WV-KNG-84_01 Second Creek Organic Enrichment 4A 

WV-KNL-83-S_01 Mill Creek Organic Enrichment 4A 
WV-KNU-66-K_01 Crooked Creek Organic Enrichment 4A 

WV-KU-39-BM-11_01 Painter Creek Sediment 4A 
WV-MC-27-I-4_01 Little Laurel Run Acidity, Dissolved 

Metals 
4A 

WV-MC-27-J_04 Little Sandy Creek Organic Enrichment 4A 
WV-MT_05 Tygart Valley River Organic Enrichment 4A 
WV-MT_15 Tygart Valley River Organic Enrichment 4A 

WV-MT-207_03 Mill Creek Organic Enrichment 4A 
WV-MT-34_01 Sandy Creek Sediment, Organic 

Enrichment 
4A 

WV-MT-34_04 Sandy Creek Sediment 4A 
WV-MT-34-N-1_01 UNT/UNT RM 0.56/Sandy Creek 

RM 10.47 
Acidity, Dissolved 

Metals 
4A 

WV-MT-62-AB-1_01 UNT/Childers Run RM 0.40 Sediment, Organic 
Enrichment 

4A 

WV-MT-72-AE_01 Laurel Creek/Middle Fork River Sediment, Organic 
Enrichment 

4A 

WV-MW-27-L_01 Flag Run Sediment, Organic 
Enrichment 

4A 

WV-MY-169-A-4_01 UNT/Laurel Run RM 2.39 Sediment, Acidity 4A 
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AU_ID ASSESSMENT_UNIT_NAME Stressors Parameter 
Category 

WV-OGL-10_01 Mud River Sediment, Organic 
Enrichment 

4A 

WV-OGL-108_01 Abbott Branch Sediment, Organic 
Enrichment 

4A 

WV-OGL-10-AY_06 Trace Fork Sediment, Organic 
Enrichment 

4A 

WV-OGL-10-AY-40_01 Hayzlett Fork Sediment, Organic 
Enrichment 

4A 

WV-OGL-10-AY-42_01 Joes Creek Sediment, Organic 
Enrichment 

4A 

WV-OGL-10-AY-42-F_01 Tango Branch Sediment, Organic 
Enrichment 

4A 

WV-OGL-10-AY-46_01 Dry Branch Sediment, Organic 
Enrichment 

4A 

WV-OGL-10-BA-1_01 Straight Fork Sediment, Organic 
Enrichment 

4A 

WV-OGL-10-BL-10_01 Davis Trace Branch Sediment, Organic 
Enrichment 

4A 

WV-OGL-10-DC_01 Bear Branch Sediment, Organic 
Enrichment 

4A 

WV-OGL-10-Q_01 Big Cabell Creek Sediment, Organic 
Enrichment 

4A 

WV-OGL-10-R_01 Edmonds Branch Sediment, Organic 
Enrichment 

4A 

WV-OGL-112_03 Big Creek Sediment, Organic 
Enrichment 

4A 

WV-OGL-112-E_01 North Fork/Big Creek Sediment, Organic 
Enrichment 

4A 

WV-OGL-112-I-7_01 Dog Fork Sediment, Organic 
Enrichment 

4A 

WV-OGL-129_01 Caney Branch Sediment, Organic 
Enrichment 

4A 

WV-OGL-135-G_01 Butch Fork Sediment, Organic 
Enrichment 

4A 

WV-OGL-136_01 Big Branch Sediment, Organic 
Enrichment 

4A 

WV-OGL-140_01 Peach Creek Sediment, Organic 
Enrichment 

4A 

WV-OGL-23-B_01 Upper Heath Creek Sediment, Organic 
Enrichment 

4A 

WV-OGL-30-C_01 UNT/Trace Creek RM 2.88 Sediment, Organic 
Enrichment 

4A 

WV-OGL-75-A_01 Lick Branch Sediment, Organic 
Enrichment 

4A 
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AU_ID ASSESSMENT_UNIT_NAME Stressors Parameter 
Category 

WV-OGL-75-F_01 Sulphur Spring Fork Sediment, Organic 
Enrichment 

4A 

WV-OGL-89-B_01 Pigeonroost Creek Sediment 4A 
WV-OGL-89-G_01 Laurel Creek Sediment 4A 

WV-OGL-96_01 Little Harts Creek Sediment, Organic 
Enrichment 

4A 

WV-OGL-99-A_02 West Fork/Big Harts Creek Sediment, Organic 
Enrichment 

4A 

WV-OGL-99-A-5_01 Workman Fork Sediment, Organic 
Enrichment 

4A 

WV-OGL-99-B_01 Big Branch Sediment, Organic 
Enrichment 

4A 

WV-OGL-99-K-6_01 Ivy Branch Sediment, Organic 
Enrichment 

4A 

WV-OGL-99-M_01 Hoover Fork Sediment, Organic 
Enrichment 

4A 

WV-OGL-99-Q_01 Bulwark Branch Sediment, Organic 
Enrichment 

4A 

WV-OGU-107-A_01 Bearhole Fork Sediment, Organic 
Enrichment 

4A 

WV-OGU-108_01 Pinnacle Creek Sediment, Organic 
Enrichment 

4A 

WV-OGU-118_02 Cabin Creek Organic Enrichment 4A 
WV-OGU-128_03 Barkers Creek Sediment, Organic 

Enrichment 
4A 

WV-OGU-132_03 Slab Fork Sediment, Organic 
Enrichment 

4A 

WV-OGU-132-E_01 Cedar Creek Sediment, Organic 
Enrichment 

4A 

WV-OGU-132-H_01 Marsh Fork Sediment, Organic 
Enrichment 

4A 

WV-OGU-140_03 Devils Fork Sediment, Organic 
Enrichment 

4A 

WV-OGU-142-K_01 Mullens Branch Sediment 4A 
WV-OGU-28_01 Huff Creek Sediment, Organic 

Enrichment 
4A 

WV-OGU-34_03 Elk Creek Sediment, Organic 
Enrichment 

4A 

WV-OGU-48_01 Neds Branch Sediment, Organic 
Enrichment 

4A 

WV-OGU-54-D_01 Lizard Creek Sediment, Organic 
Enrichment 

4A 

WV-OGU-54-M-3_01 Kezee Fork Sediment 4A 
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AU_ID ASSESSMENT_UNIT_NAME Stressors Parameter 
Category 

WV-OGU-54-T_01 Pad Fork Sediment, Organic 
Enrichment 

4A 

WV-OGU-70-X_05 Laurel Fork Sediment, Organic 
Enrichment 

4A 

WV-OGU-70-X-19-A_01 Tom Bailey Branch Sediment, Organic 
Enrichment 

4A 

WV-OGU-94_01 Turkey Creek Sediment, Organic 
Enrichment 

4A 

WV-OGU-95_01 Skin Fork Sediment, Organic 
Enrichment 

4A 

WV-OL-12-M_01 Trace Fork Sediment, Organic 
Enrichment 

4A 

WV-OL-12-Q-2_01 UNT/Bear Hollow Creek RM 1.20 Sediment, Organic 
Enrichment 

4A 

WV-OL-15_02 Eighteenmile Creek Sediment 4A 
WV-OLK-142-AC_01 Bull Run Sediment, Organic 

Enrichment 
4A 

WV-OLK-149_07 Leading Creek Sediment, Organic 
Enrichment 

4A 

WV-OLK-149-AC_04 Fink Creek Sediment, Organic 
Enrichment 

4A 

WV-OLK-149-J_02 Horn Creek Sediment, Organic 
Enrichment 

4A 

WV-OLK-14-P_01 Sycamore Run Sediment, Organic 
Enrichment 

4A 

WV-OLK-177_02 Oil Creek Sediment, Organic 
Enrichment 

4A 

WV-OLK-178-L_01 O'Brien Fork Sediment, Organic 
Enrichment 

4A 

WV-OLK-194_02 Falls Run Organic Enrichment 4A 
WV-OLK-25_01 Slate Creek Sediment, Organic 

Enrichment 
4A 

WV-OLK-31-E_03 Goose Creek Sediment, Organic 
Enrichment 

4A 

WV-OLK-31-E-17_01 Long Run Sediment, Organic 
Enrichment 

4A 

WV-OLK-31-H_01 Lick Run Sediment, Organic 
Enrichment 

4A 

WV-OLK-31-K_03 South Fork/Hughes River Sediment, Organic 
Enrichment 

4A 

WV-OLK-31-K_06 South Fork/Hughes River Sediment, Organic 
Enrichment 

4A 

WV-OLK-31-K-39_01 Lamb Run Sediment, Organic 
Enrichment 

4A 



Attachment Page 12 
 

AU_ID ASSESSMENT_UNIT_NAME Stressors Parameter 
Category 

WV-OLK-31-K-4_01 Big Island Run Sediment, Organic 
Enrichment 

4A 

WV-OLK-31-K-44-U_01 Right Fork/Spruce Creek Sediment, Organic 
Enrichment 

4A 

WV-OLK-31-K-55_02 Slab Creek Sediment, Organic 
Enrichment 

4A 

WV-OLK-31-K-69_01 Otterslide Creek Sediment, Organic 
Enrichment 

4A 

WV-OLK-31-K-87_01 Freds Run Organic Enrichment 4A 
WV-OLK-31-L-30_03 Bonds Creek Sediment, Organic 

Enrichment 
4A 

WV-OLK-31-L-30-B-24_01 UNT/Hushers Run RM 7.84 Sediment, Organic 
Enrichment 

4A 

WV-OLK-31-L-30-K_01 Comfort Run Organic Enrichment 4A 
WV-OLK-31-L-51_01 Beason Run Sediment, Organic 

Enrichment 
4A 

WV-OLK-31-L-84_01 Straight Run Sediment, Organic 
Enrichment 

4A 

WV-OLK-43_02 Tucker Creek Sediment, Organic 
Enrichment 

4A 

WV-OLK-45_05 Reedy Creek Sediment, Organic 
Enrichment 

4A 

WV-OLK-55-AJ_02 Right Fork/Spring Creek Sediment, Organic 
Enrichment 

4A 

WV-OMN-13-BK-5_03 Elk Fork Organic Enrichment 4A 
WV-OMN-13-DW_03 Buckeye Creek Sediment 4A 

WV-OMS-44-E_01 Long Run Sediment 4A 
WV-OMS-46-B_04 North Fork/Lee Creek Sediment, Organic 

Enrichment 
4A 

WV-OT_10 Twelvepole Creek Sediment, Organic 
Enrichment 

4A 

WV-OT-24_05 Beech Fork Sediment, Organic 
Enrichment 

4A 

WV-OT-24-AU_01 Right Fork/Beech Fork Sediment, Organic 
Enrichment 

4A 

WV-OT-45_03 East Fork/Twelvepole Creek Sediment, Organic 
Enrichment 

4A 

WV-OT-45-AK-9_01 Trace Fork Sediment, Organic 
Enrichment 

4A 

WV-OT-45-AN-6_01 Big Laurel Creek Sediment, Organic 
Enrichment 

4A 

WV-OT-45-BM_01 Open Fork Sediment 4A 
WV-OT-45-BY_01 Caney Fork Sediment 4A 
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AU_ID ASSESSMENT_UNIT_NAME Stressors Parameter 
Category 

WV-OT-46_07 West Fork/Twelvepole Creek Sediment, Organic 
Enrichment 

4A 

WV-OT-46-BQ_01 Wiley Branch Sediment, Organic 
Enrichment (both 

with weak 
indicators) 

4A 

WV-OT-46-BS_01 Sweetwater Branch Sediment, Organic 
Enrichment (weak 
overall evidence of 

any stressor) 

4A 

WV-OT-46-CZ_01 Dingess Trace Branch Sediment, Organic 
Enrichment 

4A 

WV-OUS-21-F-9_01 Weidman Run Organic Enrichment 4A 
WV-PNB-14-AI_03 Cabin Run Organic/Enrichment 4A 

WV-PSB-98_05 Lunice Creek Organic Enrichment 4A 
WV-PSB-98-S_03 North Fork/Lunice Creek Organic Enrichment 4A 
WV-PU-1-DA_05 Lost River Organic Enrichment 4A 
WV-OLK-31-L_07 North Fork/Hughes River Sediment, Organic 

Enrichment 
4A 
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COMMENTS OF THE WEST VIRGINIA LEGISLATURE 
REGARDING EPA’S PARTIAL APPROVAL AND PARTIAL DISAPPROVAL OF THE WEST VIRGINIA DEPARTMENT OF 

ENVIRONMENTAL PROTECTION’S CLEAN WATER ACT SECTION 303(d) LIST OF IMPAIRED WATERS, FILED MAY 5, 
2023. 

The United States Environmental Protection Agency (EPA) has determined that the portion of West 
Virginia Department of Environmental Protection’s (WVDEP) final 2018-2020-2022 Integrated Report 
constituting West Virginia’s Section 303(d) list does not fully satisfy the requirements of Section 303(d) of 
the Clean Water Act (CWA) and EPA’s implementing regulations. For the reasons stated herein, the West 
Virginia Legislature respectfully disagrees and urges EPA to further review the submittals and find them 
in compliance under all statutory and regulatory requirements. 

The applicable federal statute, being 33 USC § 1313(d), states in part: 

(d) Identification of areas with insufficient controls; maximum daily load; certain effluent 
limitations revision. 

(1) (A)  Each State shall identify those waters within its boundaries for which the effluent 
limitations required by section 301(b)(1)(A) and section 301(b)(1)(B) [33 USCS § 
1311(b)(1)(A), (B)] are not stringent enough to implement any water quality standard 
applicable to such waters. The State shall establish a priority ranking for such waters, 
taking into account the severity of the pollution and the uses to be made of such waters. 
[Emphasis added.] 

Another applicable federal statute in the same Chapter, being 33 USC § 1370, states: 

§ 1370. State authority 

Except as expressly provided in this Act [33 USCS §§ 1251 et seq.], nothing in this Act [33 
USCS §§ 1251 et seq.] shall (1) preclude or deny the right of any State or political 
subdivision thereof or interstate agency to adopt or enforce (A) any standard or limitation 
respecting discharges of pollutants, or (B) any requirement respecting control or 
abatement of pollution; except that if an effluent limitation, or other limitation, effluent 
standard, prohibition, pretreatment standard, or standard of performance is in effect 
under this Act [33 USCS §§ 1251 et seq.], such State or political subdivision or interstate 
agency may not adopt or enforce any effluent limitation, or other limitation, effluent 
standard, prohibition, pretreatment standard, or standard of performance which is less 
stringent than the effluent limitation, or other limitation, effluent standard, prohibition, 
pretreatment standard, or standard of performance under this Act [33 USCS §§ 1251 et 
seq.]; or (2) be construed as impairing or in any manner affecting any right or jurisdiction 
of the States with respect to the waters (including boundary waters) of such States. 
[Emphasis added.] 

Finally, the applicable federal statute authorizing regulations, being 33 USC § 1313(b), states in part:  

(b) Proposed regulations.   

(1)  The Administrator shall promptly prepare and publish proposed regulations setting 
forth water quality standards for a State in accordance with the applicable requirements 



 

2 
 

of this Act as in effect immediately prior to the date of enactment of the Federal Water 
Pollution Control Act Amendments of 1972 [enacted Oct. 18, 1972], if— 

(A)  the State fails to submit water quality standards within the times prescribed in 
subsection (a) of this section. 

(B)  a water quality standard submitted by such State under subsection (a) of this section 
is determined by the Administrator not to be consistent with the applicable requirements 
of subsection (a) of this section. 

(2)  The Administrator shall promulgate any water quality standard published in a 
proposed regulation not later than one hundred and ninety days after the date he 
publishes any such proposed standard, unless prior to such promulgation, such State has 
adopted a water quality standard which the Administrator determines to be in 
accordance with subsection (a) of this section. [Emphasis added.] 

In simpler terms, if EPA wants to establish standards which use a particular methodology, it must do so 
through its authority to make regulations or it is usurping State authority to establish the methodology.  

The applicable federal regulation, being 40 C.F.R. § 130.7, states: 

§ 130.7 Total maximum daily loads (TMDL) and individual water quality-based effluent 
limitations. 

(a) General. The process for identifying water quality limited segments still requiring 
wasteload allocations, load allocations and total maximum daily loads (WLAs/LAs and 
TMDLs), setting priorities for developing these loads; establishing these loads for 
segments identified, including water quality monitoring, modeling, data analysis, 
calculation methods, and list of pollutants to be regulated; submitting the State’s list of 
segments identified, priority ranking, and loads established (WLAs/LAs/TMDLs) to EPA for 
approval; incorporating the approved loads into the State’s WQM plans and NPDES 
permits; and involving the public, affected dischargers, designated areawide agencies, 
and local governments in this process shall be clearly described in the State Continuing 
Planning Process (CPP).    

(b) Identification and priority setting for water quality-limited segments still requiring 
TMDLs.    

(1) Each State shall identify those water quality-limited segments still requiring TMDLs 
within its boundaries for which:    

(i) Technology-based effluent limitations required by sections 301(b), 306, 307, or other 
sections of the Act;    

(ii) More stringent effluent limitations (including prohibitions) required by either State or 
local authority preserved by section 510 of the Act, or Federal authority (law, regulation, 
or treaty); and    
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(iii) Other pollution control requirements (e.g., best management practices) required by 
local, State, or Federal authority are not stringent enough to implement any water quality 
standards (WQS) applicable to such waters.    

(2) Each State shall also identify on the same list developed under paragraph (b)(1) of this 
section those water quality-limited segments still requiring TMDLs or parts thereof within 
its boundaries for which controls on thermal discharges under section 301 or State or 
local requirements are not stringent enough to assure protection and propagation of a 
balanced indigenous population of shellfish, fish and wildlife.    

(3) For the purposes of listing waters under § 130.7(b), the term “water quality standard 
applicable to such waters” and “applicable water quality standards” refer to those water 
quality standards established under section 303 of the Act, including numeric criteria, 
narrative criteria, waterbody uses, and antidegradation requirements.    

(4) The list required under §§ 130.7(b)(1) and 130.7(b)(2) of this section shall include a 
priority ranking for all listed water quality-limited segments still requiring TMDLs, taking 
into account the severity of the pollution and the uses to be made of such waters and 
shall identify the pollutants causing or expected to cause violations of the applicable 
water quality standards. The priority ranking shall specifically include the identification of 
waters targeted for TMDL development in the next two years.    

(5) Each State shall assemble and evaluate all existing and readily available water quality-
related data and information to develop the list required by §§ 1A130.7(b)(1) and 
130.7(b)(2). At a minimum “all existing and readily available water quality-related data 
and information” includes but is not limited to all of the existing and readily available data 
and information about the following categories of waters:  

(i) Waters identified by the State in its most recent section 305(b) report as “partially 
meeting” or “not meeting” designated uses or as “threatened”; 

(iv) Waters identified by the State as impaired or threatened in a nonpoint assessment 
submitted to EPA under section 319 of the CWA or in any updates of the assessment. 

(6) Each State shall provide documentation to the Regional Administrator to support the 
State’s determination to list or not to list its waters as required by §§ 130.7(b)(1) and 
130.7(b)(2). This documentation shall be submitted to the Regional Administrator 
together with the list required by §§ 130.7(b)(1) and 130.7(b)(2) and shall include at a 
minimum:    

(i) A description of the methodology used to develop the list; and    

(ii) A description of the data and information used to identify waters, including a 
description of the data and information used by the State as required by § 130.7(b)(5); 
and  

(iii) A rationale for any decision to not use any existing and readily available data and 
information for any one of the categories of waters as described in § 130.7(b)(5); and    
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(iv) Any other reasonable information requested by the Regional Administrator. Upon 
request by the Regional Administrator, each State must demonstrate good cause for not 
including a water or waters on the list. Good cause includes, but is not limited to, more 
recent or accurate data; more sophisticated water quality modeling; flaws in the original 
analysis that led to the water being listed in the categories in § 130.7(b)(5); or changes in 
conditions, e.g., new control equipment, or elimination of discharges.    

(c) Development of TMDLs and individual water quality based effluent limitations.    

(1) Each State shall establish TMDLs for the water quality limited segments identified in 
paragraph (b)(1) of this section, and in accordance with the priority ranking. For pollutants 
other than heat, TMDLs shall be established at levels necessary to attain and maintain the 
applicable narrative and numerical WQS with seasonal variations and a margin of safety 
which takes into account any lack of knowledge concerning the relationship between 
effluent limitations and water quality. Determinations of TMDLs shall take into account 
critical conditions for stream flow, loading, and water quality parameters.  

(2) Each State shall estimate for the water quality limited segments still requiring TMDLs 
identified in paragraph (b)(2) of this section, the total maximum daily thermal load which 
cannot be exceeded in order to assure protection and propagation of a balanced, 
indigenous population of shellfish, fish and wildlife. Such estimates shall take into account 
the normal water temperatures, flow rates, seasonal variations, existing sources of heat 
input, and the dissipative capacity of the identified waters or parts thereof. Such 
estimates shall include a calculation of the maximum heat input that can be made into 
each such part and shall include a margin of safety which takes into account any lack of 
knowledge concerning the development of thermal water quality criteria for protection 
and propagation of a balanced, indigenous population of shellfish, fish and wildlife in the 
identified waters or parts thereof.  

(e) For the specific purpose of developing information and as resources allow, each State 
shall identify all segments within its boundaries which it has not identified under 
paragraph (b) of this section and estimate for such waters the TMDLs with seasonal 
variations and margins of safety, for those pollutants which the Regional Administrator 
identifies under section 304(a)(2) as suitable for such calculation and for thermal 
discharges, at a level that would assure protection and propagation of a balanced 
indigenous population of fish, shellfish and wildlife. However, there is no requirement for 
such loads to be submitted to EPA for approval, and establishing TMDLs for those waters 
identified in paragraph (b) of this section shall be given higher priority. [Emphasis added.] 

Another portion of the applicable federal regulation, being 40 C.F.R. § 130.0, states: 

§ 130.0 Program summary and purpose. 

(a) This subpart establishes policies and program requirements for water quality planning, 
management and implementation under sections 106, 205(j), non-construction 
management 205(g), 208, 303 and 305 of the Clean Water Act. The Water Quality 
Management (WQM) process described in the Act and in this regulation provides the 
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authority for a consistent national approach for maintaining, improving and protecting 
water quality while allowing States to implement the most effective individual programs. 
The process is implemented jointly by EPA, the States, interstate agencies, and areawide, 
local and regional planning organizations. This regulation explains the requirements of 
the Act, describes the relationships between the several components of the WQM 
process and outlines the roles of the major participants in the process. The components 
of the WQM process are discussed below.  

(b) Water quality standards (WQS) are the State’s goals for individual water bodies and 
provide the legal basis for control decisions under the Act. Water quality monitoring 
activities provide the chemical, physical and biological data needed to determine the 
present quality of a State’s waters and to identify the sources of pollutants in those 
waters. The primary assessment of the quality of a State’s water is contained in its biennial 
Report to Congress required by section 305(b) of the Act. 

(c) This report and other assessments of water quality are used in the State’s WQM plans 
to identify priority water quality problems. These plans also contain the results of the 
State’s analyses and management decisions which are necessary to control specific 
sources of pollution. The plans recommend control measures and designated 
management agencies (DMAs) to attain the goals established in the State’s water quality 
standards. 

(d) These control measures are implemented by issuing permits, building publicly-owned 
treatment works (POTWs), instituting best management practices for nonpoint sources 
of pollution and other means. After control measures are in place, the State evaluates the 
extent of the resulting improvements in water quality, conducts additional data gathering 
and planning to determine needed modifications in control measures and again institutes 
control measures. [Emphasis added.] 

EPA’s current regulations recognize the State’s right to establish the methodologies in question. Currently, 
this Legislature is not aware of any federal statute or regulation change which has altered this 
arrangement. As it is the State’s role in the political process to define the methodologies for evaluation of 
the state’s waters which are to be included on the 303(d) list, the West Virginia Legislature and the WVDEP 
has defined the process in statute, by rule, and through a resolution which expressed the intention of the 
legislative body. The current West Virginia Code §22-11-7b which was approved by the Governor on April 
26, 2017, under Enrolled Senate Bill 687 from the 2017 legislative session states in part: 

§22-11-7b. Water quality standards; implementation of antidegradation procedures; 
procedure to determine compliance with the biologic component of the narrative water 
quality standard. 

(a) All authority to promulgate rules and implement water quality standards is vested in 
the Secretary of the Department of Environmental Protection. 

(c) In order to carry out the purposes of this chapter, the secretary shall promulgate 
legislative rules in accordance with the provisions of article three, chapter twenty-nine-a 
of this code setting standards of water quality applicable to both the surface waters and 
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groundwaters of this state. Standards of quality with respect to surface waters shall 
protect the public health and welfare, wildlife, fish and aquatic life and the present and 
prospective future uses of the water for domestic, agricultural, industrial, recreational, 
scenic and other legitimate beneficial uses thereof. The water quality standards of the 
secretary may not specify the design of equipment, type of construction or particular 
method which a person shall use to reduce the discharge of a pollutant. 

(d) The secretary shall establish the antidegradation implementation procedures as 
required by 40 C. F. R. 131.12(a) which apply to regulated activities that have the potential 
to affect water quality. The secretary shall propose for legislative approval, pursuant to 
article three, chapter twenty-nine-a of the code, legislative rules to establish 
implementation procedures which include specifics of the review depending upon the 
existing uses of the water body segment that would be affected, the level of protection 
or “tier” assigned to the applicable water body segment, the nature of the activity and 
the extent to which existing water quality would be degraded. Any final classification 
determination of a water as a Tier 2.5 water (Water of Special Concern) does not become 
effective until that determination is approved by the Legislature through the legislative 
rule-making process as provided in article three, chapter twenty-nine-a of the code. 

(f) The secretary shall propose rules measuring compliance with the aquatic life 
component of West Virginia’s narrative water quality standard requires evaluation of the 
holistic health of the aquatic ecosystem and a determination that the stream: (i) contains 
appropriate trophic levels of fish, in streams that have flows sufficient to support fish 
populations; and (ii) the aquatic community is composed of benthic invertebrate 
assemblages sufficient to perform the biological functions necessary to support fish 
communities within the assessed reach, or, if the assessed reach has insufficient flows to 
support a fish community, in those downstream reaches where fish are present. The 
secretary shall propose rules for legislative approval in accordance with the provisions of 
article three, chapter twenty-nine-a of this code that implement the provisions of this 
subsection. Rules promulgated pursuant to this subsection may not establish 
measurements for biologic components of West Virginia’s narrative water quality 
standards that would establish standards less protective than legislatively-approved rules 
that existed at the time of enactment of the amendments to this subsection by the 
Legislature during the 2012 regular session. [Emphasis added.] 

Pursuant to WVDEP’s authority granted in West Virginia Code §22-11-7b, the agency promulgated 
proposed rules which were then reviewed and authorized by the West Virginia Legislature. These are 
found in West Virginia’s Code of State Rules, being 47 CSR 02, which became effective on February 28, 
2022, and states in part: 

§47-2-3.  Conditions Not Allowable In State Waters. 

3.1.  Certain characteristics of sewage, industrial wastes, and other wastes cause pollution 
and are objectionable in all waters of the State.  Therefore, the secretary does hereby 
proclaim that the following general conditions are not to be allowed in any of the waters 
of the State. 
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3.2.  No sewage, industrial wastes or other wastes present in any of the waters of the 
State shall cause therein or materially contribute to any of the following conditions 
thereof: 

 3.2.e.  Materials in concentrations which are harmful, hazardous or toxic to man, 
animal or aquatic life; 

 3.2.i. Any other condition, including radiological exposure, which adversely alters 
the integrity of the waters of the State, including wetlands; no significant adverse impact 
to the chemical, physical, hydrologic, or biological components of aquatic ecosystems 
shall be allowed. 

Moreover, the West Virginia Legislature clearly expressed its will and intent when it provided additional 
guidance to WVDEP in House Concurrent Resolution No. 111, which was adopted by both houses of the 
West Virginia Legislature on March 13, 2010, and subsequently communicated to EPA. A copy of this 
resolution is attached hereto.  

As discussed above and in previous years, the issues raised by EPA concerning methodology for Clean 
Water Act 303(d) listing is a matter of public policy which was reserved to the States. The West Virginia 
Legislature has the authority and the duty under the CWA to establish the public policy and has done so 
in compliance with the CWA. This Legislature believes that EPA is usurping our state’s authority through 
an informal process that requires formal rulemaking and is therefore violating this state’s and its citizens’ 
due process rights.  

This Legislature is confident that WVDEP has satisfied all statutory and regulatory requirements, both 
state and federal, and provided EPA more than adequate technical, science-based rationales which are 
legally required of it concerning the State of West Virginia’s narrative water quality criteria as applied to 
aquatic life.  

Thus, pursuant to the authority discussed above, the West Virginia Legislature urges the EPA to 
acknowledge and determine, after further review, that the submittals as filed on May 5, 2023, are in full 
compliance under the statutory and regulatory requirements imposed by the CWA and the laws of the 
State of West Virginia. If and when EPA formally promulgates through proper rulemaking procedures a 
required scientific methodology, West Virginia’s Legislature and its Executive Branch stand ready to revisit 
these issues pursuant to our duties and obligations to our citizens and the nation.  
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October 18, 2023

Submitted Via Email (voigt.gregory@epa.gov) and U.S. Mail 

Mr. Gregory Voigt 
EPA Region 3 Water Division  
Mail Code 3WD42 
1600 John F. Kennedy Blvd.  
Philadelphia, PA 19103-2852 

RE:  FRL-10978-01-R3 Comment - Identification of Water Quality Limited Segments to be Added to 
West Virginia's Section 303(d) List, 88 Fed. Reg. 46,156 (July 19, 2023)

Dear Mr. Voigt: 

Please accept this letter on behalf of the Metallurgical Coal Producers Association (MCPA) in 
opposition to the above-referenced proposal from the U.S. Environmental Protection Agency (EPA).  
MCPA is a non-profit organization made up of metallurgical coal producers and those who support its 
producing members’ operations.  While coal has traditionally been understood through the thermal coal 
lens of power plants and light bulbs, MCPA seeks to expand the general public’s understanding of 
metallurgical coal and its critical benefit to our everyday lives.  Bridges, automobiles, and common 
products like kitchen appliances are made possible by metallurgical coal.  By looking at coal through 
another lens and helping to create a link between metallurgical coal and its many end uses, MCPA strives 
to broaden the understanding of how coal powers our lives. 

As required by Section 303(d) of the Clean Water Act (CWA), West Virginia Department of 
Environmental Protection (DEP) submitted its most recent list of impaired waters to EPA for review on 
May 5, 2023.  DEP’s list was derived using “existing and readily available data” based on a methodology 
that DEP developed in its sound technical discretion.  For this reason, EPA had a statutory obligation to 
approve DEP’s list.  Instead, EPA has proposed to partially disapprove it using a different technical 
approach than the state, resulting in the addition of a number of impaired segments that EPA, but not 
DEP, believes to be impaired.      

EPA’s proposal is just the latest in a long-running saga over differences in technical judgment 
between EPA and DEP.  But just like prior proposals, EPA cannot lawfully maintain its position.  Over a 
decade ago, EPA funded and helped with the technical development of a set of metrics known as the West 
Virginia Stream Condition Index (WVSCI) to assess the biological condition of stream segments.  DEP 
continues to faithfully use and apply the WVSCI for its CWA 303(d) assessment and listing decisions.  More 

P.O. Box 2778
Grundy, VA 24614

Phone: (423) 549-6048
www.metcoalproducers.com
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recently, EPA worked with DEP to develop a different set of metrics known as the Genus-Level Index of 
Most Probable Stream Status (GLIMPSS).  DEP uses GLIMPSS for assessment and listing purposes as part 
of an overall technical approach that integrates the best of WVSCI and GLIMPSS.  In its current 
methodology, DEP applies a zone of uncertainty to certain marginal WVSCI scores that reflects the 
inherent “noise” in the tool.  Within this zone, DEP uses GLIMPSS data to better predict the attainment or 
impairment status of specific stream segments.  DEP also uses GLIMPSS data as part of the stressor 
identification process for developing total maximum daily loads (TMDLs) for waters listed as biologically 
impaired.  DEP’s methodology and approach are well-grounded in the technical literature, are based on 
DEP’s superior understanding of the state’s water environment and are products of its sound technical 
judgment under the CWA.   

EPA contends that DEP must use GLIMPSS data for all stream segments, not just those that fall 
within the zone of uncertainty using the WVSCI.  But the statute does not allow EPA to substitute its 
technical judgment for that of DEP.  Instead, EPA has long maintained that states should use reasonable 
discretion to interpret and apply their own water quality standards for assessment and listing purposes, 
especially where – as here – the standards are narrative (instead of numeric) and thus compel some 
exercise of interpretation and judgment. 

Indeed, EPA’s own regulations require states to assess the condition of their waters to determine 
segments where effluent limitations and other required pollution controls are not stringent enough to 
implement water quality standards established by the state and approved by EPA.  40 CFR 130.7(b)(1).  
Toward that end, states must provide the methodology they used to identify their impaired waters, along 
with their rationale for excluding certain data from the assessment process.  40 CFR 130.7(b)(6).  This is 
precisely what DEP did in its most recent submittal to EPA. 

There is also a process in EPA’s regulations for a further exchange of technical information where 
EPA has questions about a state’s decision-making.  In these situations, EPA may request that a state 
demonstrate “good cause” for not including particular water segments, for example, based on more 
recent data, more sophisticated modeling, or changes in condition.  40 CFR 130.7(b)(6)(iv).   However, EPA 
ignored that process here, depriving DEP of any opportunity to address particular questions that EPA may 
have had with its methodology, and instead partially disapproving DEP’s list solely because EPA disagreed 
with that methodology.  EPA’s approach reflects bad judgment and bad public policy.   

As a matter of law, neither the WVSCI nor GLIMPSS is itself a water quality standard.  Neither has 
been vetted through the regulatory process or reviewed and approved by EPA as an “applicable” water 
quality standard for CWA purposes.  Instead, both the WVSCI and GLIMPSS are assessment tools that can 
be used to help understand the biological condition of waterbodies.  As tools, they both have strengths 
and weaknesses that need to be appropriately balanced and managed.  DEP has done so by integrating 
both WVSCI and GLIMPSS data, where appropriate, into its assessment and listing decisions.  DEP’s 
approach is entitled to deference from EPA and cannot simply be displaced by EPA’s own preferred 
methodology or approach.  For these reasons, MCPA urges EPA to rescind its proposed denial and 
additions to DEP’s 303(d) list and instead approve the state’s list as submitted.   
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Please feel free to contact me (304-993-8917 / ben@metcoalproducers.com) or our 
environmental affairs director and general counsel, Brooks Smith (804-836-7331 /
brooks.smith@troutman.com) with any questions. 

Sincerely, 

Benjamin R. Beakes  
President 



             
             
             
             
             
             
              
 
 
October 18, 2023 
 
 
Mr. Gregory Voigt 
U.S. Environmental Protection Agency  
Region 3, Water Division 
Four Penn Center 
1600 John F. Kennedy Blvd. 
Philadelphia, PA 19103-2852 
(via eMail) 
 
 
Re:  FRL-10978-01-R3 Comment 
 Proposed Additions to the West Virginia 303(d) List 
 
Mr. Voigt,  
 
 CONSOL Energy Inc. (“CONSOL”) is submitting comments in response to the 
Environmental Protection Agency’s (“EPA”) Federal Register notice of July 19, 2023, which 
announced that EPA had identified “water quality-limited segments” for inclusion on the West 
Virginia Department of Environmental Protection (“WVDEP”) §303(d) list. 
 

CONSOL is a publicly traded, Canonsburg, Pennsylvania based producer and exporter of 
high-quality bituminous coal, for use in industrial, power generation, and metallurgical 
applications. CONSOL’s operations in West Virginia include the Itmann Mine, which has the 
capacity to produce roughly 900 thousand tons per annum of premium, low-vol metallurgical coal, 
various coal assets and reserves, and multiple water treatment facilities associated with former coal 
mining operations, with 454 total employees working in the state. CONSOL maintains facilities in 
watersheds containing streams identified by the EPA for inclusion on West Virginia’s §303(d) list. 
 
 EPA’s Federal Register notice included additional information detailing the general 
process for identifying and placing waters on the Clean Water Act § 303(d) list (Enclosure 1) and 
EPA’s process for proposing to add over 300 streams to West Virginia’s list of impaired waters 
despite WVDEP’s decision that they should not be so listed (Enclosure 2). EPA’s decision to add 
streams over WVDEP’s objection is based on EPA’s claim that WVDEP was obligated to use 
genus level information collected on aquatic insect populations rather than the family level 
information that WVDEP has incorporated into the West Virginia Stream Conditions Index 
(“WVSCI”).  EPA goes further, and claims that WVDEP was obligated to adopt another biological 
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index which relies on genus level data, the GLIMPSS1 to assess compliance with West Virginia’s 
narrative water quality criteria and for the proposed listing of 346 additional streams.  EPA does 
not cite nor is there evidence that it has conducted any further review of the water quality or 
biological conditions of those 346 streams. That practice effectively converts the GLIMPSS  into 
a water quality  criterion without first subjecting the standards to notice and comment rulemaking 
and approval consistent with the Clean Water Act. In addition, because the index relies exclusively 
on direct biological measures rather than water quality,  EPA has violated  its duty to identify 
causative pollutants and has failed to determine first whether the required imposition of 
technology-based limits on those pollutants would achieve compliance with water quality 
standards—a necessary prerequisite of a § 303 listing decision.   
 

1. EPA is Proposing to Use GLIMPSS as a De Facto Water Quality Standard in 
Violation of State Law and the Clean Water Act 

EPA’s proposed use of the GLIMPSS as the sole determinant of compliance with the 
biological component of the State’s narrative water quality standards is unlawful absent 
rulemaking to adopt a water quality criterion.2 As described by EPA, the GLIMPSS is an index of 
“biotic integrity…based on the premise that samples of streams with minimal anthropogenic 
disturbance (i.e., reference or least-disturbed sites) define biologic expectation, and the degree of 
deviation from those collective reference sites determines if a stream segment is impaired.”  The 
index relies on several measures of the composition of aquatic insect populations, and the further 
those measures deviate from “reference” or “least disturbed” conditions the lower the “score” 
yielded by the index.   Where that score is lower than the scores obtained in the bottom 5th 
percentile of undisturbed “reference” streams, EPA regards the stream as violating the State’s 
narrative water quality criteria set out in WVCSR § 3.2.e & 3.2.i. See EPA Encl. 2, pp. 2-3. 

 
 As defined by WVDEP, “reference streams have little or no human disturbances” and 

many “are located on public lands such as the Monongahela National Forest….” 3 Thus, to “pass”, 
a stream must exhibit a score equivalent to the lower end of scores for streams where there is no 
evidence of  any anthropogenic activity.  Put another way,  by design  the index  considers 5 percent 
of these “very best” reference  streams to be impaired for the purposes of placing them on the 
303(d) list of impaired waters without any further inquiry. EPA is not proposing merely to use the 
GLIMPSS as  one tool among several to evaluate whether a water segment violates the narrative 
standard. Instead,  it has proposed to use the index as the sole determinant of compliance with the 

 
1 GLIMPSS stands for Genus Level Index of Most Probable Stream Status and was prepared by USEPA.  
 
2 EPA’s Enclosure 2 makes clear that EPA relies solely on GLIMPSS scores to propose the addition of 
streams to the list of waters violating the State’s narrative standards.  EPA states that it “assessed the 
GLIMPSS data provided by WVDEP and determined impairment if the most recent score at any site in an 
assessment unit was less than the 5th percentile of reference condition.” Encl. 2, p. 3.   
 
3 See https://dep.wv.gov/wwe/watershed/bio_fish/pages/bio_fish.aspx. WVDEP has explained elsewhere that 
candidates for reference streams are limited to those where there are “no known point source discharges 
upstream”; “no obvious sources of nonpoint source discharges”; and no significant impacts to physical 
habitat. See https://dep.wv.gov/WWE/watershed/bio_fish/Documents/WVDEP_ReferenceConditionCriteria.pdf.  
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narrative biological standards. That is, EPA proposes to use the index to define, not just evaluate, 
compliance with the State’s narrative water quality standard.   

 
The use of an  index in this manner effectively constitutes both a rule and a numeric 

criterion that cannot take effect without notice and comment rulemaking. See Simpson Tacoma 
Kraft v. Dept. of Ecology, 119 Wash. 2nd 640, 835 P. 2d 1030 (Wash. 1992) (invalidating state 
agency’s attempt to translate narrative WQS into a numeric limit without following proper 
rulemaking procedures); see also FPIRG v. EPA, 386 F.3d 1070 (11th Cir. 2004) (remanding case 
to district court to determine whether state’s mechanism for identifying impaired waters 
constituted changes to state’s water quality standards); FPIRG v. U.S., No. 4:02-cv-408-WS, N. 
D. Fla. Dkt. 110, Notice of Filing EPA’s Determination on Referral regarding Florida Admin. 
Code Chapter 62-303, Identification of Impaired Surface Waters, pp. 1, 6 & 8-9 (EPA’s finding 
that any provision of Florida’s Impaired Waters Rule which changes or defines the conditions that 
the state would use to determine when a waterbody is attaining water quality standards is itself a 
water quality standard requiring EPA review and approval under the CWA). 

 
EPA’s rules provide that state water quality criteria must be adopted in accordance with 

state laws governing the manner in which regulations are adopted. 40 C.F.R. § 131.5(a)(6). If a 
state adopts a new or revised water quality standard without following its legal procedures for 
revising or adopting standards, EPA is required to disapprove the state’s standard. 40 C.F.R. § 
131.5(b). In West Virginia, that process is spelled out in the West Virginia Administrative 
Procedures Act (“WVAPA”). It provides that all rules “shall be promulgated by an agency only in 
accordance with this article.” W.Va. Code § 29A-3-1. The WVAPA further provides that all 
proposed rules must be filed with the Secretary of State and undergo notice and comment 
rulemaking. See W. Va. Code §§ 29A-3-5, -9, and -11. The GLIMPSS has never been subjected 
to these procedures.  

 
In addition, EPA’s own rules restrict its ability to adopt a water quality standard for a state. 

That process requires that EPA first notify a State that its standards do not meet the requirements 
of the Clean Water Act.  See 40 C.F.R. § 131.22(a). In that case, EPA will specify changes to make 
the standards approvable.  See id. The State is then afforded an opportunity to revise its standards; 
only if it fails or refuses to do so may EPA issue a federal standard for the State. See id. In any 
event, “[i]n promulgating water quality standards, the Administrator is subject to the same policies, 
procedures, analyses, and public participation requirements established for States in these 
regulations.” 40 C.F.R. § 131.22(c). EPA has not followed any of those procedures prior to 
proposing to use the GLIMPSS as a de facto water quality standard. 

 
The premise of EPA’s proposed over-listing—that WVDEP did not use all  of its genus-

based data in evaluating compliance with the narrative standard—cannot serve as the basis for the 
wholesale creation  by EPA of a new test that relies on genus based data  (the GLIMPSS)  to define 
what constitutes impairment.  That is, the obligation to use all relevant data is intended to assure 
that where a water criterion exists (such as for temperature), WVDEP evaluates all of the reliable 
temperature data (for example) that it has. The obligation does not require States to use data for 
which there is no existing standard or allow EPA to step in and create a standard of its own without 
following the steps outlined above for the adoption of water quality standards and oversight of 
State programs. The GLIMPSS relies on complicated measures of insect communities and 
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statistics. As noted above, it defines impairment by comparison to conditions in “reference” 
streams. It then establishes a pass/fail score that even 5 percent of the undisturbed reference 
streams cannot achieve, but EPA nowhere explains why that biological endpoint must be achieved 
to ensure compliance with West Virginia’s narrative standards.  It is precisely for that reason that 
EPA cannot rely on the GLIMPSS to define compliance with State standards without first ensuring 
that the index is adopted as a water quality standard. 

 
2. The GLIMPSS is Not Otherwise a Sufficient Basis for 303(d) Listing 

The Clean Water Act provides that States shall identify waters “for which the effluent 
limitations required by section[s] 1311(b)(1)(A) and [](b)(1)(B)…are not stringent enough to 
implement any water quality standard applicable to such waters.” 33 U.S.C. § 1313 (d)(1)(A) 
(emphasis added).4  Effluent limits are conditions imposed on the discharge of pollutants. But to 
understand whether the technology-based effluent limitations required by Section 1311(b) are 
insufficient to attain and maintain water quality standards requires an evaluation of what pollutants 
are contributing to the current violation of standards, a determination as to whether they have 
already been subjected to technology-based limitations, and that those limitations have proven 
inadequate. As EPA notes in its supporting documents, its own rules at 40 CFR 130.7(b)(4) 
“require that the Section 303(d) List ‘shall identify the pollutants causing or expected to cause 
violations of the applicable water quality standards.’” EPA Encl. 1, ¶ III. 4) iii (p. 9) (emphasis 
added). Use of the GLIMPSS alone to place waters on the 303(d) list skips these steps. See EPA 
Enclosure 3 (spreadsheet identifying waters to be added to 303(d) list without any water quality or 
pollutant-specific information).  

 
As EPA acknowledges, “for many water quality limited streams identified on West 

Virginia’s …Section 303(d) list, the impairing pollutant is frequently unknown, particularly for 
those [streams] identified as violating West Virginia’s narrative water quality criteria as applied to 
aquatic life because the impairment is identified by a direct measure of the biological community.”  
EPA Encl. 1, ¶ III. 4) iii (p. 9). This statement is true of applications of both the WVSCI and 
GLIMPSS. Both indices are measures of aquatic insects—not water quality. And, the “scores” 
yielded by both indices may be affected by non-water quality impacts, such as disturbance to in-
stream habitat and to adjacent terrestrial vegetation. See, e.g., Rios, S.L. and Bailey, R.C. (2006) 
Relationship between Riparian Vegetation and Stream Benthic Communities at Three Spatial 
Scales. Hydrobiologia, 553, 153-160. https://doi.org/10.1007/s10750-005-0868-z; see also Tonkin 
JD. 2014. Drivers of macroinvertebrate community structure in unmodified streams. PeerJ 2:e465 
https://doi.org/10.7717/peerj.465; Plenzler, M.A., Michaels, H.J. Terrestrial Habitat Quality 

 
4  EPA’s notice starts by stating that “Section 303(d)…requires that each state identify those water quality-
limited segments for which existing technology-based pollution controls are not stringent enough to 
attain or maintain state water quality standards and for which …[TMDLs] must be prepared.”  This 
formulation of Section 303 is slightly different than the actual statutory language.  By converting the actual 
standard (waters for which effluent limitations “required” by Section 301 are not stringent enough) to a new 
standard (water for which “existing” limits are insufficient) EPA has presumed that the operative pollutants 
that are contributing to a violation of water quality standards have been identified and controlled already 
with technology-based limitations. As discussed in the body of these comments, that presumption is 
unwarranted. 
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Impacts Macroinvertebrate Diversity in Temporary Wetlands. Wetlands 35, 1093–1103 (2015). 
https://doi.org/10.1007/s13157-015-0697-4.5 

 
This means that the indices have not been approved as surrogates for just water quality or 

for identifying pollutants that affect water quality.  This fact, according to EPA, means that West 
Virginia’s “Section 303(d) list identifies many [stream segments] based upon the failure to achieve 
the narrative water quality criteria as applied to aquatic life without identifying the cause of 
impairment.” EPA Encl. 1, ¶ III. 4) iii (p. 9). EPA further concedes that the identification of 
pollutants and “the cause  of biological impairments is typically determined during TMDL 
development through a stressor identification process.”  

 
By proposing to use the GLIMPSS alone as the basis for its proposed additional 303(d) 

listing EPA simply compounds these errors.  Because it relies on an index that cannot discriminate 
water quality impacts from other impacts and because it has done no evaluation of water quality,  
EPA has circumvented the non-discretionary obligation it identifies in 40 CFR 130.7(b)(4) to 
“identify pollutants causing….violations.” The failure to identify causative pollutants in turn 
results in a failure to determine whether the stream is one for which technology-based limitations 
under Section 301 are required, have been imposed, and have nonetheless failed to protect water 
quality standards.  Without taking these steps neither WVDEP nor EPA can comply with the 
obligation to list only those waters that violate standards AFTER the imposition of required 
technology-based limits has failed to attain water quality standards.6 

 
5 Changes to biological index scores that depend solely on aquatic insects can be induced by changes in the 
canopy and upland vegetation that do not constitute “pollution” under 40 CFR § 130.2 (c ) (defining 
pollution as changes in the “integrity of the water.”). 
6 In the past, EPA has suggested that the scope of waters subject to the listing obligation in 
Section  303(d)(1)(A) of the Clean Water Act  is broader than the scope of waters subject to TMDLs under 
303(d)(1)(C). Accordingly, says EPA, the “pollutants” causing an impairment need not be identified before 
303(d) listing. To reach that conclusion, EPA has claimed that the listing obligation in 303(d)(1)(A) 
references “pollution” rather than “pollutants” and that “pollution” is defined broadly in EPA’s  rules  as 
‘‘the man-made or man-induced alteration of the chemical, physical, biological, and radiological integrity 
of water.” 40 CFR 130.2(c). “Pollution,” says EPA,  can be caused by things other than “pollutants.”  See 
64 FR 46012, 46021-22 (Aug. 23, 1999) (proposed rule). But that argument overreaches the language of 
the Clean Water Act. 

Section 303(d)(1)(A) does not use the word “pollution” to define the scope of waters to be identified on the 
303(d) list; rather that term is used only in the second sentence of the subsection in defining the prioritization 
of streams already selected for listing. Thus, the statute says: 

 (A) 
Each State shall identify those waters within its boundaries for which the effluent 
limitations required by section 1311(b)(1)(A) and section 1311(b)(1)(B) of this title are not 
stringent enough to implement any water quality standard applicable to such waters. The State shall 
establish a priority ranking for such waters, taking into account the severity of the pollution and the 
uses to be made of such waters. 

(C) 
Each State shall establish for the waters identified in paragraph (1)(A) of this subsection, and in 
accordance with the priority ranking, the total maximum daily load, for those pollutants which the 
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3. EPA’s Criticism of WVDEP’s Methodology is Unsound 

In its “Basis for EPA’s Identification of Waters to be added to West Virginia’s …303(d) 
list”, EPA admonishes WVDEP for its continued implementation of a “gray zone” and criticizes 
WVDEP’s continued reliance on the WVSCI, arguing that WVDEP has ignored genus level data 
captured by GLIMPSS.  The EPA proposes to add 334 streams to the list of biologically impaired 
streams based solely on GLIMPSS scores.  As further explained below, there is adequate 
justification for both WVDEP’s use of a “gray zone” and its continued reliance on WVSCI rather 
than GLIMPSS.  

    
The “gray zone” is a zone of uncertainty below the impairment threshold but above some 

arbitrarily defined minimum value which is presumed to demarcate a zone of uncertainty. When a 
stream scores within the “gray zone”, a second measurement is taken. Under WVDEP’s 
implementation of the “gray zone”, both the first and second measurements must be below the 
impairment threshold for a stream to be listed as impaired. While the EPA acknowledges that 
“there are circumstances under which statistical analysis could support use of a ‘gray zone,” EPA 
argues that “WVDEP has provided no supporting documentation or technical, science-based 
rationale to demonstrate, nor has EPA been able to identify, any statistical necessity of not using 
data that falls within the specific gray zone” and that “WVDEP has [] not demonstrated that a 
second sample . . . would improve accuracy of assessment decisions.” Encl. 1, p. 14. Respectfully, 
EPA’s suggestion that WVDEP is “not using data that falls within the [] gray zone” is plain wrong. 
WVDEP uses this data to inform its decision to collect additional data, and that additional data can 
be used to increase both the accuracy and specificity of the WVSCI.  

 
Moreover, EPA’s apparent preoccupation with accuracy alone is unwarranted. As 

explained above, biological indices can be influenced by a variety of ecological factors, not just 
water quality, and some of these factors, such as disturbances to adjacent terrestrial habitats, are 
likely to disproportionately affect samples outside of the reference set. The potential impacts of 
such confounders underscore the importance of specificity in assessment determinations. 
Increased specificity, particularly if it can be obtained without adversely affecting accuracy, is 
itself a sound basis for WVDEP’s implementation of “gray zones”.  

 

 
Administrator identifies under section 1314(a)(2) of this title as suitable for such calculation. Such 
load shall be established at a level necessary to implement the applicable water quality 
standards with seasonal variations and a margin of safety which takes into account any lack of 
knowledge concerning the relationship between effluent limitations and water quality. 

Thus, the obligation to account for the severity of non-pollutant “pollution” arises only after the list of 
streams for which technology-based limits on “pollutants” have proven inadequate has been developed. 
That  is, the presence of non-pollutant “pollution”  does not provide a basis for expanding a list of impaired 
waters, but instead may be used only for prioritizing waters for TMDL development. That makes sense. If 
a stream is suffering from non-pollutant “pollution” which contributes to impairment but which might not 
otherwise be controlled by the application of a TMDL, then the stream probably deserves a lower priority 
ranking for State action under the Clean Water Act because no Clean Water Act-based controls will likely 
change the water’s status.  



Mr. Gregory Voigt, USEPA 
Page 7 of 7 

WVDEP’s application of the “gray zone” builds confidence that streams that the index has 
identified as marginally impaired are in fact impaired before placing them on the 303(d) List. By 
retesting, WVDEP has not, as EPA contends, ignored marginal scores within the “gray zone”. 
Rather, WVDEP uses these scores to inform its decision to collect/consider additional data. That 
additional data allows WVDEP to increase the specificity of its assessment decisions while 
minimizing any corresponding impact on overall accuracy.  

 
CONSOL appreciates the opportunity to provide input on this critical matter. We urge EPA 

to reevaluate its proposed additions to West Virginia’s §303(d) list, with consideration of those 
issues outlined above. 
 
 
Sincerely, 

Jacqueline Fidler 
Vice President, Environmental & Sustainability 
CONSOL Energy Inc. 
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October 17, 2023

By Electronic Mail:  voigt.gregory@epa.gov

Mr. Gregory Voigt  
Mail Code 3WD42  
Region 3 Water Division
U.S. Environmental Protection Agency
Four Penn Center
1600 John F. Kennedy Boulevard
Philadelphia, PA 19103-2852

Re:  West Virginia 2022 Listing/Delisting of Impaired Waters
FLR-10978-01-R3

Dear Mr. Voigt:

Please accept the following comments on the Region 3 (“Region”) actions of 
July 19, 2023 on the State of West Virginia’s submissions on impaired waters 
listings under Clean Water Act section 303(d).  These comments are by the West 
Virginia Municipal Water Quality Association (“WQA).  The WQA is a
statewide association of public water, sewer, and stormwater utilities
representing a significant majority of the sewered population of the State. The
Association strives to ensure that the protection of West Virginia surface waters 
and the protection of the beneficial uses of those waters is based on sound
science and regulatory policy so that our members can protect public health and
the environment in the most affordable and cost-effective manner possible. Our
comments address the Region’s proposed listings of nearly 350 additional 
stream assessment segments as impaired (including disapprovals of DEP 
delistings), over the objection of the West Virginia Department of 
Environmental Protection (“DEP”).  

We believe the Region’s proposal to list the additional waters as impaired for the 
aquatic life protection use erroneous, and we urge the Region to reverse that 
decision. The Region’s actions essentially disapprove DEP’s longstanding 
procedures for assessing the biological integrity of waters through analyses of the 
stream bed macroinvertebrate community, alleging that DEP failed to evaluate and 
use applicable and relevant data. Like all or most states, DEP uses a Stream 
Condition Index (“SCI”) approach that looks at diversity and quantity of aquatic life 
at the evaluated sites. The DEP SCI procedure generally considers aquatic life at 
the Family level. EPA prefers a Genus Level Index of Most Probable Stream Status 
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(“GLIMPSS”), that gives greater emphasis to Genus-level data (a biological Family includes and 
is made up of several, and sometimes many, Genera). The result of EPA’s use of its GLIMPSS is 
that “close-call” impairment/non-impairment decisions are more likely to result in an impairment 
call, here leading to nearly 350 additional surface water assessment segments being listed as 
impaired, adding or retaining those segments to the West Virginia 303(d) list. However, it is 
important to note that DEP has an assessment procedure in place, and has for many years used that 
procedure in its Integrated Report submissions on which the Region has acted.  The DEP procedure 
addresses such close-calls and does so using in appropriate cases Genus level data.   

As we note above, EPA largely bases its use of GLIMPSS and action on the DEP impaired water 
list on the greater use of Genus-level data, and the federal regulatory provision requiring that the 
states assemble and evaluate all existing and readily available data and other information on water 
quality and maintenance of beneficial uses. DEP’s water quality assessment procedures do not 
ignore Genus-level data, but those procedures primarily use those data in cases where the SCI 
score is in a range that implies uncertainty as to whether beneficial uses are maintained.

There is an important federal role in reviewing the states’ 303(d) decisions and 
submittals. However, under CWA section 303, the states are responsible for establishing water 
quality standards (WQS) for their own waters (with EPA oversight), and in our view the same state 
priority extends to state WQS application procedures, as well as decisions on impairment/non-
impairment status and impaired waters listing decisions.  The Region’s actions here essentially 
concluded that in the added approximately 350 water segments, the West Virginia narrative WQS 
is exceeded. Absent State errors or unreasonable actions, these are decisions that are for the State 
to make.  We further note that EPA’s 303(d) regulations provide that the states may make 
reasonable decisions to use or not use particular data in determining whether to list particular 
waters as impaired. 40 CFR § 130.7 (b)(6)(iii). This is what DEP has done in this case, using the 
available Genus-level data in a more tailored manner.

As further support for the DEP approach, we also note that it has revised its surface waters 
segmentation for 303(d) purposes, leading to a far larger number of evaluated segments. We
believe that this larger number of segments may be excessively susceptible to natural variations in 
Genus-level distribution or quantity variations, leading to unnecessary (and incorrect) indications 
of impairment in some segments. It is also the case that the every-two-years feature of state 
impaired waters listings, and the typically more stringent criteria for delistings (as compared with 
the criteria for original listings), argues against an excessively broad impaired waters listing 
methodology. In any event, EPA’s actions on the West Virginia 303(d) list, and effectively on 
DEP’s application of its narrative WQS, present an unauthorized and unacceptable procedure, 
effectively attempting to expand EPA’s WQS authority at the expense of the states’ and over the 
carefully crafted CWA division of authority as to WQS.

In the present case, the Region’s disapproval of DEP listing decisions may be properly seen as an 
unauthorized disapproval of the State’s longstanding procedures for implementation of the West 
Virginia narrative WQS for aquatic life protection purposes, without the process required by the 
CWA for any such disapproval.  For more than 20 years, DEP has used its Stream Condition Index 
as the primary methodology for evaluating whether a stream is biologically impaired.  Consistent 
with SCI-like procedures throughout the states, a stream is considered impaired if the SCI 
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demonstrates that it does not support specified volumes and diversity of insects and other aquatic 
life, even in those cases (all of the cases at issue here) where the stream meets all of the relevant 
numeric WQS.  We are not aware of instances in which, over that 20-plus year period, it has been 
demonstrated that DEP’s SCI approach has failed to protect the aquatic life use (other than the 
Region’s essentially theoretical GLIMPSS argument). DEP’s actions and decisions against 
impairment listings here are well within the standard of reasonable state action that the courts have 
found proper and adequate to support these state decisions.  See, e.g. Friends of the Wild Swan, 
Inc. v. EPA, 130 F. Supp. 2d 1184, 1193-94 (D. Mon. 1999); aff’d in large part, 74 Fed. Appx 
718, 2003 U.S. App. LEXIS 15271 (9th Cir) (“A state can discount or reject certain data and 
information as long as it provides a reasonable basis for doing so” (emphasis added)). 

More generally, as we noted initially above, the every-two-year 303(d) listing process provides an 
appropriate opportunity for the states (and EPA) to work through listings determinations with data
bases that may be improved upon and made more tailored to specific water quality issues with 
each year and each two-year listing opportunity. See Thomas v. Jackson, 581 F.3d 658, 668-69 (8th

Cir. 2009) (“Concerns that a particular list will be based on imperfect, though approved, standards 
are mitigated by the periodic nature of the list”). This continuing data improvement and 
impairment listing process, including as proper the use of Genus-level data, supports the WQA’s 
recommendation that the Region withdraw its current listing actions addressed herein.  If there was 
a proper concern about the adequacy of DEP’s SCI process (which we assert there is not), DEP’s 
longstanding assessment procedures allow in a longer-term sense the proper assessment of these 
stream segments.     

At bottom, the Region’s actions are an unacceptable infringement on state authorities for WQS 
adoption, application and use in CWA 303(d) determinations.  Here we believe that DEP’s listing 
decisions are well-supported by the data and DEP’s evaluation of the data.  DEP’s decisions do 
not in any way fail to evaluate and use applicable and relevant data, which is the Region’s sole 
claimed legal basis for its proposed actions. DEP’s decisions are well-within the applicable 
reasonableness standard.  The courts have consistently confirmed that section 303 provides 
substantial discretion to the states in using data, declining to use data, and in data interpretation.  
See, e.g. Friends of the Wild Swan.  Accordingly, we urge the Region to rescind its listings 
decisions that we address in these comments.  

Thank you for considering our comments. 

Sincerely, 

F. Paul Calamita
General Counsel

C:  MWQA Members
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Mr. Gregory Voigt 
U.S. Environmental Protection Agency 
Region 3, Water Division 
Four Penn Center 
1600 John F. Kennedy Blvd 
Philadelphia, PA 19103-2852 

RE: FRL-10978-01-R3 comment; Identification of Water Quality Limited Segments to be 
added to West Virginia’s Section 303(d) List

Submitted via email: voigt.gregory@epa.gov

Dear Mr. Voigt, 
The West Virginia Rivers Coalition, along with the undersigned organizations, 

respectfully submit the following comments on the Environmental Protection Agency’s  
(EPA) Identification of Water Quality Limited Segments to be added to West Virginia’s 
Section 303(d) List. We greatly appreciate EPA’s dedication in ensuring that West 
Virginia Department of Environmental Protection (WVDEP) adequately implements the 
Clean Water Act. 

We support EPA’s finding that WVDEP did not use, and did not provide a 
technical, science-based rationale for not using, existing and readily available water 
quality data to identify water quality-limited segments for West Virginia’s Combined 
2018-2020-2022 Section 303(d) list. In previous comments submitted to WVDEP June 1, 
2022 on the Draft 2018/2020/2022 WV Integrated Water Quality Monitoring and 
Assessment Report, we expressed concern that WVDEP was grossly underrepresenting 
the number of impaired streams in the state. This is corroborated in EPA’s identification 
of three hundred forty-six (346) additional water quality-limited segments for inclusion 
on West Virginia’s Combined 2018– 2020–2022 Section 303(d) list.

More specifically, we support EPA’s determination that WVDEP did not use 
certain existing and readily available information related to West Virginia’s applicable 
narrative water quality criteria set forth at W. Va. CSR § 47-2-3.2(e) & (i) as applied to 
aquatic life. WVDEP’s selective use of available genus-level data is not scientifically 
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sound, and WVDEP did not provide a technical, science-based rationale for excluding 
certain existing and readily available genus-level biological data from its assessment 
decisions. 

Moreover, for more than a decade West Virginia has ignored EPA’s instructions 
to move from a family-based West Virginia Stream Condition Index (“WVSCI”) to a 
more scientifically valid and acceptable genus-based index for assessment of 
compliance with narrative-based water quality standards. Despite that history, the 
303(d) List submitted to EPA not only ignored EPA’s direction to use a genus-based 
assessment methodology, but it actually weakened the WVSCI.  By inserting 
unacceptable zones of uncertainty that are statistically unsupportable and by ignoring 
the actual impacts to aquatic ecosystems at suggested WVSCI thresholds, the 
assessment methodology failed to provide a justification for identification of stream 
segments that do not meet narrative water quality standards. We support the inclusion 
of 346 additional water quality-limited segments identified by EPA in West Virginia’s 
Combined 2018-2020-2022 Section 303(d) List and present the following supplemental 
points for EPA’s review. 
 

1. WVDEP’s WVSCI impairment thresholds used to generate their 303(d) list were 
statistically and scientifically unsupportable.  

WVDEP’s WVSCI methodology separated thresholds for attainment and 
impairment of biological integrity. The attainment threshold was a score of 72 (the same 
threshold used for both attainment and impairment in the 2014 303(d) list). This 
threshold was appropriately established using the 5th percentile of reference samples. 
The impairment threshold, however, was arbitrarily designated as 61. Scores between 
61 and 72 are therefore indeterminate and considered neither to be in attainment or 
impaired. Of the 9,686 streams with WVSCI scores (reviewed by commenters), 23% fell 
within the gray zone.  

This indeterminate zone, or “zone of uncertainty” parallels the prior use of a “gray 
zone” in the WVSCI that was previously used by the WVDEP and rejected by the U.S. 
EPA. (At that time there were fewer reference samples in the dataset and the 5th 
percentile of reference streams achieved a WVSCI score of 68. The gray zone at that time 
was a WVSCI score between 60.6 and 68 and streams in that zone were considered 
neither impaired nor in attainment.) The EPA repeatedly warned WVDEP that the use 
of such a “gray zone” was statistically unsupportable. This was explained extensively in 
EPA’s correspondence that partially disapproved WVDEP’s submission of a 2012 303(d) 
List. In promulgating its own list of streams, without the use of a gray zone, the EPA 
explained:  

Any percentile estimated from a raw distribution of single reference site 
values will include the effects of sampling variability and measurement 
error and further adjustment for sampling variability would account for 
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sampling variability twice in the threshold determined (i.e. sampling 
variability would be double counted).  

Garvin Letter, March 35, 2013. This problem was exacerbated by the fact that West 
Virginia used a low percentile of reference stream samples (5th percentile) to set the 
attainment threshold. Using the 5th percentile allowed for very few false positives, i.e. 
healthy streams that are rated as impaired. Id. at 4, n. 2.  

The new “zone of uncertainty” suffers from the same statistical deficiency as the 
previous “gray zone”. In establishing an attainment threshold of 72, based on the 5th 
percentile of reference samples, variability is already taken into account. Again, the use 
of a 5th percentile threshold allowed for very few cases in which a healthy stream would 
be rated in the nonattainment category. Moreover, the lowest reference site score in the 
WVSCI dataset used for recalibration is 64.74. The designated impairment threshold of 
61 is entirely outside of the reference dataset and cannot be justified by any statistical 
methodology appropriate for use in developing a biological assessment methodology.  

In response to a FOIA request for data, analysis, and rationale, used to develop 
the proposed methodology, WVDEP confirmed that, “The zone of uncertainty (61-72) is 
an arbitrary threshold to allow the agency flexibility in the determination of impairment 
for scores that approach the attainment threshold.” FOIA Response (April 11, 2019). In 
other words, the agency does not even purport that there is a scientific or statistical 
justification for use of the zone of uncertainty.  

The statistical problems described above are made even worse by mandating that 
a single score below 50 or an average score (of two scores taken within the last five 
years) between 50 and 60 is needed to classify a stream as impaired. Even if an 
impairment threshold of 61 could somehow be justified based on the reference dataset 
(it cannot), the requirement of an average of two scores is statistically dubious. WVSCI 
thresholds (when established appropriately) have always been set based upon a raw 
distribution of reference scores. Requiring average scores for assessed reaches results in 
the comparison of two different types of data (“corrected” data with raw data.). Finally, 
the score of 50, required for categorization of a stream as impaired based on a single 
sample is more than 14 points below the score of any reference stream in the WVSCI 
dataset, cannot be supported statistically or scientifically or by any other rational 
explanation. Therefore, we commend EPA on partially approving and partially 
disapproving West Virginia’s Combined 2018-2020-2022 Section 303(d) list of water 
quality-limited segments based upon the Agency’s determination that West Virginia 
did not use certain water quality information and therefore did not identify certain 
water quality-limited segments.   
 

2. The WVDEP has not articulated any reasonable basis for failing to replace 
WVSCI with the Genus Level Assessment of Most Probable Stream Status.  
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For over a decade, EPA repeatedly directed WVDEP to replace WVSCI with the 
more accurate and rigorous Genus Level Assessment of Most Probable Stream Status 
(“GLIMPSS”). In its approval of the 2010 303(d) List, EPA instructed WVDEP to move 
“to a genus-level analysis for its 2012 section 303(d) List.” Letter from John Capacasa to 
Scott Mandirola (Feb. 8, 2011). The approval letter explained that WVDEP’s assessment 
tool (WVSCI) was outdated and that EPA expected West Virginia to adopt an available 
and approved genus-level assessment protocol (GLIMPSS). Id. The letter further 
explained that genus-level assessments, like GLIMPSS, were being used by EPA, and 
states surrounding West Virginia (including Kentucky, Pennsylvania, Maryland, and 
Ohio). Id.  

WVDEP ignored EPA’s instructions when they promulgated the 2012 303(d) List 
and again relied on WVSCI to assess narrative criteria impairments. EPA initially 
questioned WVDEP’s refusal to adopt GLIMPSS stating in its review of that draft: “It is 
not clear to EPA why DEP has declined to use GLIMPSS for its 2012 Section 303(d) list 
or how the draft 2012 Section 303(d) list addresses the concerns raised by EPA.” EPA 
Comments on West Virginia’s 2012 Draft Section 303(d) List (June 6, 2012). EPA noted 
that GLIMPSS had been subject to peer review during 2012. Id. In the end, EPA relented 
and approved the 2012 List, despite WVDEP’s continued reliance on WVSCI. EPA 
warned, however, that it was still recommending the use of GLIMPSS for future 
assessments. It cautioned that EPA’s allowance of WVSCI for the 2012 list would not be 
an indication that the same methodology could be used in 2014. Letter from Shawn 
Garvin, EPA, to Randy Huffman, WVDEP, Encl. 2 (September 30, 2013) (“If a new 
methodology is not in place for the 2014 Section 303(d) list, EPA will reconsider the 
range of existing and readily available information, including available assessment 
methodologies at that time.”).  

In its 2014 draft 303(d) List WVDEP continued to rely on WVSCI rather than 
GLIMPSS. EPA noted that WVDEP had the capacity to use genus level data in its 
assessment and directed the agency to “update biological assessment results using 
GLIMPSS for the final [303(d) List] submission to EPA.” EPA’s Comments on West 
Virginia’s Draft 2014 Section 303(d) List (July 11, 2014).  

WVDEP issued its final 2014 303(d) List without regard to EPA’s comments on its 
draft. On May 11, 2016, EPA sent a letter to WVDEP informing the state agency that 
EPA was partially disapproving of the submission of the 2014 303(d) List based on the 
WVDEP’s failure to use GLIMPSS. Letter from Shawn Garvin to Randy Huffman (May 
11, 2016). EPA noted that the science around biological monitoring had “progressed 
significantly” since the development of WVSCI in 2000. Id. Encl. 2 at 11. EPA further 
explained:  

By not evaluating genus-level data, important information may be missed. 
For example, in a recent study, sample identification at the genus level 
taxonomy demonstrated loss of entire functional feeding groups (Pond, et 
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al 2014). Evaluation of genus-level data allows for evaluation of information 
on the scraper and shredder guilds. Loss of an entire functional feeding 
group (at the genus level) indicates ecosystem imbalance and the potential 
to undermine support of fish communities in the assessed and downstream 
reaches.  

Id. Again, EPA informed the WVDEP that it was not singling out West Virginia, 
explaining that Ohio, Kentucky, Pennsylvania, and Maryland all use a genus-level 
method. Id. EPA concluded that WVDEP has “existing and readily available data” and 
that the data “should have been evaluated using appropriate and scientifically sound 
methodologies.” Id. The federal agency noted that there exists a peer-reviewed and 
approved methodology for evaluating these data. Id. citing (Pond, 2012).  

Despite the repeated direction from EPA to adopt GLIMPSS, the WVDEP again 
used the outdated WVSCI method to evaluate streams for the 2016 303(d) list. In 
response to a request for a technical justification for rejection of GLIMPSS, WVDEP 
explained:  

WVDEP is not using the genus level macroinvertebrate dataset for 303(d) 
listing that EPA purposes currently due to concerns with the robustness of 
the genus level reference dataset in several season / ecoregion specific IBIs. 
The Summer Plateau, Summer Mountain> 60 mi2, and Spring Plateau IBI's 
currently have less than 10% of the number of reference samples that were 
used in the recent update of the statewide WVSCI impairment threshold, 
with the Summer Plateau having just 6.4% of the number of reference 
samples used for the WVSCI update. WVDEP has determined that these 
numbers are too low to provide confidence in the use of these IBIs.  

2016 303(d) Report. Although the EPA accepted this rationale, and approved the 2016 
303(d) list, it does not stand up to scrutiny.  

Overall, there are at least as many reference samples available for GLIMPSS (729) 
as were used to recalibrate WVSCI (641). The lower number of samples available for 
some seasons and eco-regions in the GLIMPSS dataset comes from the fact that it is split 
into seven different categories while WVSCI is not divided into any separate categories 
for different eco-regions or seasons. If the number of sample sites in each eco-
region/season is problematic, GLIMPSS region and or seasons should be averaged to 
come up with the requisite number of reference samples or sampling should be limited 
to seasons in which a sufficient number of samples is available. The WVDEP should not 
use its own decision to subdivide GLIMPSS into numerous categories as rationale for 
not implementing the methodology. Particularly because the published development 
document for GLIMPSS used only four sub-categories. See Pond et al. 2013. Although 
WVDEP should continue to expand benthic macroinvertebrate datasets, the number of 
reference sites in the WVSCI database will always be a moving target, and the 
subcategories of GLIMPSS will always have a fraction of the number of reference 
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streams as the result of the subdivision of that index. We support EPA’s determination 
that significant discrepancies exist between the impairment determinations suggested 
by GLIMPSS and WVSCI, and WVDEP’s decision to not fully utilize the genus-level 
dataset is not scientifically sound. We agree with EPA’s assertion that WVDEP 
selectively used genus-level data in its assessment methodology by only employing 
these data when family-level data indicated an impairment and that this selective use of 
available genus-level data is not scientifically sound. 
 

3. WVDEP’s assessment methodology failed to protect sensitive aquatic species.  
Using the WVDEP watershed assessment program dataset, and including data from 

1998 to 2018, ecologists hired by the undersigned used the Threshold Indicator Taxa 
Analysis (TITAN) to better understand the ecological change points of 
macroinvertebrate taxa appearing frequently in the dataset.1 TITAN is an established 
statistical method which uses indicator species scores across binary partitions of a 
sample set to detect congruence in taxon-specific changes of abundance and occurrence 
frequency along an environmental gradient as evidence of an ecological community 
threshold.2 In other words, it identifies the point at which a particular taxon experiences 
the most significant population change according to an ecological measurement (in this 
case WVSCI scores.) The dataset was filtered so that habitat, region, and sampling 
period would not skew the results.3 

The graph below shows the results of that analysis. Tolerant taxa, which increase in 
abundance and frequency with declining water quality (by taking advantage of 

                                                            
1 These individuals were Dr. Ryan King of Baylor University, Dr. Matthew Baker of the University of 
Maryland Baltimore County, and Dr. Emily Bernhardt of Duke University.  

 
2 Published literature explaining the use of TITAN includes the following: “A new method for detecting 
and interpreting biodiversity and ecological community thresholds.” Baker, ME and RS King. 
2010Methods in Ecology and Evolution 1(1): 25:37; 25:37. King, RS and ME Baker. 2010. “Considerations 
for identifying and interpreting ecological community thresholds.” Journal of the North American 
Benthological Association 29(3):998-1008. Baker ME and RS King. 2013. “Of TITAN and straw men: an 
appeal for greater understanding of community data.” Freshwater Science 32(2):489-506.  

 
3 Specifically, the data was filtered to include only samples collected and identified to the genus-level and 
based on a 200-fixed count sample. Samples taken from sites with Rapid Biological Assessment Protocol 
scores below Sub-optimal (i.e. marginal or poor) were eliminated. Any samples that were not taken by 
the DEP’s Watershed Assessment Program were excluded. All samples were from the summer index 
period in the mountain region of West Virginia. All samples were from catchments less than 60 square 
miles. Finally, all duplicates and repeat sites were eliminated.  
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population loss of more sensitive taxa) are shown on the left and in blue. Sensitive taxa 
(which decline with reduced water quality) are shown on the right and in red. The 
analysis shows that even a WVSCI score of 72 is below the ecological threshold of 80% 
of sensitive species. A WVSCI score of 61, the bottom of the “gray zone” is below the 
ecological change point of all but a handful of sensitive organisms. A WVSCI score of 50 
is below the ecological threshold of all but one sensitive taxon. This analysis 
demonstrates that even a WVSCI impairment threshold of 72 will not be sufficient to 
protect most sensitive macroinvertebrates. There is no ecological justification for 
lowering it below that point.  
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Figure 1.  

 
 

4.  WVDEP’s assessment methodology resulted in violations of their duties under 
the Clean Water Act.  

 
Under the West Virginia Administrative Procedures Act, an agency decision should 

be set aside if it is either “[c]learly wrong in view of the reliable, probative and 
substantial evidence on the whole record; or “[a]rbitrary or capricious or characterized 
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by abuse of discretion or clearly unwarranted exercise of discretion.” Tennant v. 
Callaghan, 490 S.E.2d 845, 849-50 (W.Va. 1997) (quoting W.Va. Code § 29A-5-4(g). As 
discussed above, the WVSCI methodology for assessing attainment or impairment was 
unsupportable by any reasonable scientific or statistical method. Moreover, a major 
portion was described by the agency as “arbitrary.” A decision to nonetheless adopt the 
proposed assessment methodology was contrary to the state Administrative Procedures 
Act.  

Using WVSCI as described in the WVDEP’s proposed 303(d) List resulted in direct 
violations of the agency responsibilities under the Clean Water Act. Pursuant to section 
303(d) of the Act, 33 U.S.C. § 1313(d), each state must identify waters within its 
boundaries where existing effluent limits are insufficient to achieve applicable water 
quality standards. In the process of identifying such waters, the state must “assemble 
and evaluate all existing and readily available information.” 40 C.F.R. § 130.7(b)(5). 
West Virginia’s water quality standards include narrative criteria established to protect 
aquatic life. W.Va. C.S.R. § 47–2–3.2.e and –3.2.i. Because the WVSCI allowed the 
WVDEP to ignore information about streams in the zone of uncertainty, and streams 
with a single sample WVSCI score between 50 and 72, it resulted in the agency ignoring 
information relevant to the identification of waters where water quality standards are 
not being achieved. It thus resulted in a failure of the state to list waters where existing 
effluent limitations are insufficient to achieve applicable water quality standards. In 
other words, the proposed 303(d) List was a violation of the state’s responsibilities 
under the Clean Water Act.  

In addition to its § 303 related duties, the proposed 303(d) List made it impossible 
for the agency to comply with its duties in issues West Virginia/National Pollutant 
discharge Elimination System (“WV/NPDES”) Permits. Federal regulations require 
states to issue permits that will result in compliance with ‘State narrative criteria for 
water quality.” 122.44(d)(1); 123.25(a)(15) (making requirement directly applicable to 
the states). By proposing an assessment methodology that resulted in the failure to 
identify all streams that did not meet West Virginia’s narrative water quality standards, 
it would have been impossible for DEP permit writers to appropriately write permits to 
protect those standards. 
 
For the reasons listed above, we support EPA’s determination that WVDEP did not use 
all existing and readily available water quality information in the development of the 
current 303(d) List. We appreciate EPA holding WVDEP accountable to proper 
implementation of the Clean Water Act, and support EPA’s determination to add the 
identified water quality limited segments to West Virginia’s Combined 2018-2022-2022 
Section 303(d) list.  
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Sincerely, 
 
Angie Rosser 
West Virginia Rivers Coalition 
 
Elizabeth Underwood 
New River Conservancy 
 
Marilyn Shoenfeld  
West Virginia Highlands Conservancy  
 
Pam Moe  
Bear Creek Consulting 
 
Brad Riffee 
West Virginia Council of Trout Unlimited 
 
Ronda Lehman 
Blue Ridge Watershed Coalition 
 
Aileen Curfman  
West Virginia Sierra Club  
 
Linda Frame 
WV Environmental Council  
 
Mike Becher 
Appalmad 
 
Dustin Wichterman 
Trout Unlimited  
 
Kristin Alexander 
Potomac Valley Audubon Society  
 
Julie Archer 
League of Women Voters of West Virginia  
 
Bill Howard 
The Downstream Project 



October 18, 2023

Mr. Gregory Voigt
U.S. Environmental Protection Agency
Region 3, Water Division
Four Penn Center
1600 John F. Kennedy Blvd
Philadelphia, PA 19103-2852

RE: FRL-10978-01-R3 comment; Identification of Water Quality Limited Segments to be added
to West Virginia’s Section 303(d) List

Submitted via email: voigt.gregory@epa.gov

Dear Mr. Voigt,
Thank you for the opportunity to comment on the Environmental Protection Agency’s

(EPA) Identification of Water Quality Limited Segments to be added to West Virginia’s Section
303(d) List. I am Micah Bates and chair of the West Virginia Chapter of the Native Fish
Coalition. Our mission is to protect, preserve, and restore the native and wild fishes of West
Virginia . We appreciate EPA’s dedication in ensuring that the West Virginia Department of
Environmental Protection (WVDEP) adequately implements the Clean Water Act, and
respectfully submit the following comments for EPA’s consideration.

WVNFC supports EPA’s finding that WVDEP did not use existing and readily available
water quality data to identify water quality-limited segments for West Virginia’s Combined

2018-2020-2022 Section 303(d) list. As EPA noted in the Rationale for Action1, there are
significant discrepancies between the biological impairment determinations suggested by the
two assessment approaches, Genus Level Index of Most Probable Stream Status (GLIMPSS) and
West Virginia Stream Condition Index (WVSCI).

The GLIMPSS assessment approach addresses several shortcomings of WVSCI. Firstly,
utilizing GLIMPSS would use all of WVDEP’s genus-level macroinvertebrate data. Secondly,
GLIMPSS is region specific with reference conditions appropriate to the local area. GLIMPSS also
has distinct seasonal reference conditions, and allows for a longer sampling period. Lastly,
GLIMPSS includes an adjusted index for streams with drainage areas greater than 60 square
miles in the mountain region that has watershed-size appropriate reference conditions.

In EPA’s analysis, an additional three hundred forty-six (346) water quality-limited

segments were identified as impaired using GLIMPSS2. All of the streams identified by the EPA
in the state of West Virginia have our support in the listing, but to note that we would like to



see more emphasis put on streams that contain wild and native brook trout as well as
endangered species such as the Candy Darter and the Emerald Darter. All of the watersheds
identified by the EPA are critical to our continued stewardship of water quality but we have
special interest in the watersheds in which our native brook trout inhabit. We also support the
measures taken to list the southern coalfield streams which are in great need.

Proper identification of impaired streams is critical to ensure that our impaired
waterways receive the resources and support needed for restoration. We urge EPA to require
WVDEP to utilize the GLIMPSS methodology in West Virginia’s Combined 2018-2020-2022
Section 303(d) list and all future 303d list assessments. We appreciate EPA holding WVDEP
accountable, and support EPA’s determination to add the 346 identified water quality limited
segments to West Virginia’s Combined 2018-2022-2022 Section 303(d) list.

Sincerely,

Micah Bates

West Virginia Chapter of the Native Fish Coalition









Caution: This email originated from outside EPA, please exercise additional caution when
deciding whether to open attachments or click on provided links.

From: Bradley Riffee
To: Voigt, Gregory
Subject: Comment from WV Council of TU
Date: Thursday, October 19, 2023 7:27:17 PM

October 18, 2023 
 
Mr. Gregory Voigt  
U.S. Environmental Protection Agency  
Region 3, Water Division  
Four Penn Center  
1600 John F. Kennedy Blvd  
Philadelphia, PA 19103-2852  
 
RE: FRL-10978-01-R3 comment; Identification of Water Quality Limited Segments
to be added to West Virginia’s Section 303(d) List 
 
Submitted via email: voigt.gregory@epa.gov 
 
Dear Mr. Voigt,
  
Thank you for the opportunity to comment on the Environmental Protection
Agency’s (EPA) Identification of Water Quality Limited Segments to be added to
West Virginia’s Section 303(d) List. The West Virginia Council of Trout Unlimited
(WVCTU) supports the mission of Trout Unlimited to protect, reconnect, restore,
and sustain the states cold-water fisheries. We appreciate EPA’s dedication in
ensuring that the West Virginia Department of Environmental Protection (WVDEP)
adequately implements the Clean Water Act, and respectfully submit the following
comments for EPA’s consideration.  

WVCTU supports EPA’s finding that WVDEP did not use existing and readily
available water quality data to identify water quality-limited segments for West
Virginia’s Combined 2018-2020-2022 Section 303(d) list. As EPA noted in the
Rationale for Action1, there are significant discrepancies between the biological
impairment determinations suggested by the two assessment approaches, Genus
Level Index of Most Probable Stream Status (GLIMPSS) and West Virginia Stream
Condition Index (WVSCI).  

The GLIMPSS assessment approach addresses several shortcomings of WVSCI.
Firstly, utilizing GLIMPSS would use all of WVDEP’s genus-level
macroinvertebrate data. Secondly, GLIMPSS is region specific with reference
conditions appropriate to the local area. GLIMPSS also has distinct seasonal



reference conditions, and allows for a longer sampling period. Lastly, GLIMPSS
includes an adjusted index for streams with drainage areas greater than 60 square
miles in the mountain region that has watershed-size appropriate reference
conditions.  

In EPA’s analysis, an additional three hundred forty-six (346) water quality-limited
segments were identified as impaired using GLIMPSS2.  WVCTU is concerned
about all watersheds within West Virginia which currently supports, or possesses, a
reasonable potential to restore the state's cold-water fisheries.   

Proper identification of impaired streams is critical to ensure that our impaired
waterways receive the resources and support needed for restoration. We urge EPA
to require WVDEP to utilize the GLIMPSS methodology in West Virginia’s
Combined 2018-2020-2022 Section 303(d) list and all future 303(d) list
assessments. 

We appreciate EPA holding WVDEP accountable, and support EPA’s
determination to add the 346 identified water quality limited segments, including to
West Virginia’s Combined 2018-2022-2022 Section 303(d) list.  
 
Sincerely, 
 
Brad Riffee
Chair of WV Council of Trout Unlimited
Cell: 304-203-3661



Caution: This email originated from outside EPA, please exercise additional caution when
deciding whether to open attachments or click on provided links.

From: Dustin Wichterman
To: Voigt, Gregory
Subject: FRL-10978-01-R3 comment
Date: Tuesday, October 17, 2023 9:53:37 AM

Dear Mr. Gregory Voigt,

This letter is on behalf of Trout Unlimited's West Virginia Field Office, which includes a full
time staff of Fisheries Biologists, Policy Specialists, Stream Design Specialists, Conservation
Implementation Crews, Fisheries and Aquatic Habitat Survey Technicians, Volunteer
Engagement Associates, Professional Engineers, and others, who work daily to protect,
reconnect, and restore cold water fisheries and their watersheds. TU and our partners riparian,
in-stream habitat, and aquatic organism passage efforts in West Virginia have led to the
recovery of over 100 miles of trout waters thus far. TU utilizes both the data collected and
funding mechanisms supported by this work to understand and improve water quality
conditions in West Virginia. 

I am writing to express TU's support for the Environmental Protection Agency’s (EPA)
Identification of Water Quality Limited Segments to be added to West Virginia’s Section
303(d) List (FRL-10978-01-R3) identifying an additional 346 streams, encompassing over
1,600 stream miles, from the combined 303(d) lists submitted by the WV Department of
Environmental Protections (WVDEP) for 2018, 2020, and 2022. This revelation highlights a
critical need for a robust and accurate assessment of water quality in our state.

Trout Unlimited is also especially concerned with the proposed addition of 43 known trout
waters representing 260 miles of stream in West Virginia. TU supports the addition of these
streams, as well as, those which are not formally designated as trout waters. 

To protect our environment effectively, it is imperative that we rely on the best available
science. Accurate data and thorough assessments are the foundation of any successful
environmental protection effort. Without a comprehensive understanding of the state of our
waterways, we cannot hope to address the challenges they face. The streams missing from
WVDEP's list are the ones with moderate impairments that will be easiest to restore and bring
back to attainment.

TU supports the EPA’s commitment to holding the WVDEP accountable for updating its
methodology to assess aquatic organisms to the genus level. This step is essential in ensuring
that our water bodies meet and maintain the water quality standards. By doing so, we can
make informed decisions that safeguard our environment for current and future generations.

TU urges you to continue your efforts in this direction and require WVDEP to use GLIMPSS
in all future 303d list assessments. The GLIMPSS method will fully account for all aquatic
organism populations in different seasons and regions and identify streams where populations
struggle to survive. An accurate list of streams impaired for biological standards will ensure
they receive the resources and support they need to put them on a path toward restoration.
Thank you for your dedication to safeguarding our environment. 

TU looks forward to witnessing the positive impact this decision has on our rivers and



streams. 

Sincerely,
Dustin Wichterman
3881 Brush Road
Lewisburg, WV 24901
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October 16, 2023

Mr. Gregory Voigt 
U.S. Environmental Protection Agency 
Region 3, Water Division 
Four Penn Center 
1600 John F. Kennedy Blvd 
Philadelphia, PA 19103-2852 

RE: FRL-10978-01-R3 comment; Identification of Water Quality Limited Segments to be added 
to West Virginia’s Section 303(d) List

Submitted via email: voigt.gregory@epa.gov

Dear Mr. Voigt, 
Thank you for the opportunity to comment on the Environmental Protection Agency’s 

(EPA) Identification of Water Quality Limited Segments to be added to West Virginia’s Section 
303(d) List. The Davis Creek Watershed Association has been working to restore and protect the 
watershed since being established in 1995. We appreciate EPA’s dedication in ensuring that the 
West Virginia Department of Environmental Protection (WVDEP) adequately implements the 
Clean Water Act, and respectfully submit the following comments for EPA’s consideration. 

Davis Creek Watershed Association supports EPA’s finding that WVDEP did not use 
existing and readily available water quality data to identify water quality-limited segments for 
West Virginia’s Combined 2018-2020-2022 Section 303(d) list. As EPA noted in the Rationale for 
Action1, there are significant discrepancies between the biological impairment determinations 
suggested by the two assessment approaches, Genus Level Index of Most Probable Stream 
Status (GLIMPSS) and West Virginia Stream Condition Index (WVSCI). 

The GLIMPSS assessment approach addresses several shortcomings of WVSCI. Firstly, 
utilizing GLIMPSS would use all of WVDEP’s genus-level macroinvertebrate data. Secondly, 
GLIMPSS is region specific with reference conditions appropriate to the local area. GLIMPSS also 
has distinct seasonal reference conditions and allows for a longer sampling period. Lastly, 
GLIMPSS includes an adjusted index for streams with drainage areas greater than 60 square 
miles in the mountain region that has watershed-size appropriate reference conditions. 

           In EPA’s analysis, an additional three hundred forty-six (346) water quality-limited 
segments were identified as impaired using GLIMPSS2. Included in this overlist action is the 

1 https://www.epa.gov/system/files/documents/2023-
06/2022%20WV%20303d%20PAPD%20Decision%20Document%20Encl%201%20Final.pdf
2 https://epa.maps.arcgis.com/apps/View/index.html?appid=a5ba9b473d1746188dc65d40ab3cbece
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Page 2 
 
mainstem of Davis Creek.  The association has been monitoring this specific segment of the 
stream for many years and it is clearly not the same quality as the less impacted upstream 
segments.  Zero to few stoneflies have been collected in recent years at our monitoring site that 
is within this section of the stream.  The samples collected in this section are always less diverse 
and dominated by tolerant organisms.  The fact that the family level index suggests that there’s 
nothing wrong with the aquatic life in this section is evidence that it simply doesn’t work well 
for identifying significant adverse impacts – as WV water quality standards require.  

 

 
 
Proper identification of impaired streams is critical to ensure that our impaired 

waterways receive the resources and support needed for restoration. We urge EPA to require 
WVDEP to utilize the GLIMPSS methodology in West Virginia’s Combined 2018-2020-2022 
Section 303(d) list and all future 303(d) list assessments. We appreciate EPA holding WVDEP  
 



Mr. Gregory Voigt 
October 16, 2023 
Page 3 
 
accountable, and support EPA’s determination to add the 346 identified water quality limited 
segments, including our beloved Davis Creek to West Virginia’s Combined 2018-2022-2022 
Section 303(d) list.  
 
Sincerely, 
 
William L. Tate, President 
Allen Marker, Vice President 
Josh Pray, Secretary 
Diana K. Green, Treasurer 
John C. Wirts, Director  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Post Office Box 5556, Charleston, West Virginia 25361; www.daviscreekwv.org 



E-mail: daviscreekwatershedassn@gmail 



FRIENDS OF THE CHEAT
1343 North Preston Highway | Kingwood, WV 26537 | www.cheat.org

Working to restore, preserve, and promote the outstanding natural qualities 
of the Cheat River Watershed since 1994

10/18/2023

Mr. Gregory Voigt  
U.S. Environmental Protection Agency  
Region 3, Water Division  
Four Penn Center  
1600 John F. Kennedy Blvd  
Philadelphia, PA 19103-2852  
]
Dear Mr. Voigt,  

Thank you for the opportunity to comment on the Environmental Protection Agency’s (EPA) 
Identification of Water Quality Limited Segments to be added to West Virginia’s Section 303(d) List.  
Friends of the Cheat was formed in 1994 with the mission to “restore, preserve, and promote the 
outstanding natural qualities of the Cheat River watershed,” and has been implementing restoration
activities to improve the conditions of impaired streams over the last two decades.  We appreciate 
EPA’s dedication in ensuring that the West Virginia Department of Environmental Protection 
(WVDEP) adequately implements the Clean Water Act, and respectfully submit the following 
comments for EPA’s consideration.  

Friends of the Cheat supports EPA’s finding that WVDEP did not use existing and readily available 
water quality data to identify water quality-limited segments for West Virginia’s Combined 2018-
2020-2022 Section 303(d) list. As EPA noted in the Rationale for Action 1, there are significant 
discrepancies between the biological impairment determinations suggested by the two assessment 
approaches, Genus Level Index of Most Probable Stream Status (GLIMPSS) and West Virginia 
Stream Condition Index (WVSCI).  

The GLIMPSS assessment approach addresses several shortcomings of WVSCI. Firstly, utilizing 
GLIMPSS would use all of WVDEP’s genus-level macroinvertebrate data. Secondly, GLIMPSS is 
region specific with reference conditions appropriate to the local area. GLIMPSS also has distinct 
seasonal reference conditions, and allows for a longer sampling period. Lastly, GLIMPSS includes 
an adjusted index for streams with drainage areas greater than 60 square miles in the mountain region 
that has watershed-size appropriate reference conditions.  

In EPA’s analysis, an additional three hundred forty-six (346) water quality-limited segments were 
identified as impaired using GLIMPSS.  Five of streams EPA added are within the Cheat River
watershed, including Saltlick Creek and Little Sandy Creek, of which Friends of the Cheat has been 
implementing restoration work in over the last several years, including riparian reforestation efforts 
and acid mine drainage remediation.

Proper identification of impaired streams is critical to ensure that our impaired waterways receive the 
resources and support needed for restoration. We urge EPA to require WVDEP to utilize the 
GLIMPSS methodology in West Virginia’s Combined 2018-2020-2022 Section 303(d) list and all 
future 303d list assessments. We appreciate EPA holding WVDEP accountable, and support EPA’s 
determination to add the 346 identified water quality limited segments, including Little Sandy Creek, 



 
Friends of the Cheat  

 

Saltlick Creek, Little Laurel Run, UNT/Big Sandy Creek RM 18.51, and the Black Fork of the Cheat 
River that EPA identified as impaired to West Virginia’s Combined 2018-2022-2022 Section 303(d) 
list.   
  
Sincerely,  
  

 
 
Madison Ball 
Conservation Program Director 
Friends of the Cheat, INC 
madison@cheat.org 
304-329-3621 x7 



PO Box 1419 Lewisburg, WV 24901

October 18, 2023

Mr. Gregory Voigt
U.S. Environmental Protection Agency
Region 3, Water Division
Four Penn Center
1600 John F. Kennedy Blvd
Philadelphia, PA 19103-2852

RE: FRL-10978-01-R3 comment; Identification of Water Quality Limited Segments to be added 
to West Virginia’s Section 303(d) List

Submitted via email: voigt.gregory@epa.gov

Dear Mr. Voigt,
Thank you for the opportunity to comment on the Environmental Protection Agency’s 

(EPA) Identification of Water Quality Limited Segments to be added to West Virginia’s Section 
303(d) List. The Greenbrier River Watershed Association (GRWA) was formed in 1990 to save 
the Greenbrier River as a legacy.  It is an essential part of our lives that enriches and inspires us.  
The watershed is a unique ecosystem with rich varieties of aquatic, riparian, and upland wildlife, 
tributaries, farmland, forest, people, and communities.  Our purpose is to promote the 
maintenance, preservation, protection and restoration of the ecological integrity of the 
Greenbrier River and its watershed. We appreciate EPA’s dedication in ensuring that the West 
Virginia Department of Environmental Protection (WVDEP) adequately implements the Clean 
Water Act, and respectfully submit the following comments for EPA’s consideration.

GRWA supports EPA’s finding that WVDEP did not use existing and readily available 
water quality data to identify water quality-limited segments for West Virginia’s Combined 
2018-2020-2022 Section 303(d) list. As EPA noted in the Rationale for Action1, there are 
significant discrepancies between the biological impairment determinations suggested by the 

1https://www.epa.gov/system/files/documents/2023-
06/2022%20WV%20303d%20PAPD%20Decision%20Document%20Encl%201%20Final.pdf
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two assessment approaches, Genus Level Index of Most Probable Stream Status (GLIMPSS) and 
West Virginia Stream Condition Index (WVSCI). 

The GLIMPSS assessment approach addresses several shortcomings of WVSCI. Firstly, 
utilizing GLIMPSS would use all of WVDEP’s genus-level macroinvertebrate data. Secondly, 
GLIMPSS is region specific with reference conditions appropriate to the local area. GLIMPSS also 
has distinct seasonal reference conditions, and allows for a longer sampling period. Lastly, 
GLIMPSS includes an adjusted index for streams with drainage areas greater than 60 square 
miles in the mountain region that has watershed-size appropriate reference conditions. 
 In EPA’s analysis, an additional three hundred forty-six (346) water quality-limited 
segments were identified as impaired using GLIMPSS2.  Seven of these are within the Greenbrier 
watershed including high quality streams that support our important aquatic life. The North 
Fork of Deer Creek supports the endangered Candy Darter and native Brook Trout. Knapp Creek 
is also an important trout fishery and supplies the drinking water for the community of 
Marlinton. Island Lick Run is within the popular tourist destination Watoga State Park. Second 
Creek is a popular catch and release trout fishery. It’s critical that these streams get the support 
they need to put them on the path to recovery. Without this 303d listing, they would become 
further degraded and might not be able to be brought back to health which would result in a 
loss of habitat for critical species.    

Proper identification of impaired streams is critical to ensure that our impaired 
waterways receive the resources and support needed for restoration. We urge EPA to require 
WVDEP to utilize the GLIMPSS methodology in West Virginia’s Combined 2018-2020-2022 
Section 303(d) list and all future 303d list assessments. We appreciate EPA holding WVDEP 
accountable, and support EPA’s determination to add the 346 identified water quality limited 
segments, including Brush run, North Fork of Deer Creek, Knapp Creek, Island Lick Run, Fleming 
Run, Unnamed Tributary of Jericho Draft, and Second Creek to West Virginia’s Combined 2018-
2022-2022 Section 303(d) list. 

 
Sincerely, 
 
 
John J. Walkup, III 
 
President 
 
Greenbrier River Watershed Association 
 

 
2https://epa.maps.arcgis.com/apps/View/index.html?appid=a5ba9b473d1746188dc65d40ab3cbece 







October 18, 2023 

Mr. Gregory Voigt  

U.S. Environmental Protection Agency  
Region 3, Water Division  
Four Penn Center  
1600 John F. Kennedy Blvd  
Philadelphia, PA 19103-2852  

RE: FRL-10978-01-R3 comment; Identification of Water Quality Limited Segments to be added 
to West Virginia’s Section 303(d) List 

voigt.gregory@epa.gov

Dear Mr. Voigt,  

Thank you for the opportunity to comment on the Environmental Protection Agency’s 
(EPA) Identification of Water Quality Limited Segments to be added to West Virginia’s Section 
303(d) List. I am writing as a representative of the Save the Tygart Watershed Association 
whose mission is to protect and enhance the water quality in the Tygart Valley River watershed.
We appreciate EPA’s dedication in ensuring that the West Virginia Department of 
Environmental Protection (WVDEP) adequately implements the Clean Water Act, and 
respectfully submit the following comments for EPA’s consideration.  

Save the Tygart supports EPA’s finding that WVDEP did not use existing and readily 
available water quality data to identify water quality-limited segments for West Virginia’s 
Combined 2018-2020-2022 Section 303(d) list. As EPA noted in the Rationale for Action1, there 
are significant discrepancies between the biological impairment determinations suggested by 
the two assessment approaches, Genus Level Index of Most Probable Stream Status (GLIMPSS) 
and West Virginia Stream Condition Index (WVSCI).  

The GLIMPSS assessment approach addresses several shortcomings of WVSCI. Firstly, 
utilizing GLIMPSS would use all of WVDEP’s genus-level macroinvertebrate data. Secondly, 
GLIMPSS is region specific with reference conditions appropriate to the local area. GLIMPSS also 
has distinct seasonal reference conditions, and allows for a longer sampling period. Lastly, 
GLIMPSS includes an adjusted index for streams with drainage areas greater than 60 square 
miles in the mountain region that has watershed-size appropriate reference conditions.  



In EPA’s analysis, an additional three hundred forty-six (346) water quality-limited 
segments were identified as impaired using GLIMPSS2. Six of these are within the Tygart Valley 
River Watershed.  Save the Tygart spend considerable time on existing AML projects to improve 
the water quality in the Tygart Valley River through its tributaries and the promotion of water-
centric recreation has become increasingly important in the state.  Several of the impaired 
streams listed had not currently been on our radar for monitoring or remediation.  However, 
the listing of these streams on the 303d list will allow STTWA to focus on identifying sources of 
impairment and to obtain funding for remediation where necessary.  We believe it is important 
to use the best science available in this process.    

Proper identification of impaired streams is critical to ensure that our impaired 
waterways receive the resources and support needed for restoration. We urge EPA to require 
WVDEP to utilize the GLIMPSS methodology in West Virginia’s Combined 2018-2020-2022 
Section 303(d) list and all future 303d list assessments. We appreciate EPA holding WVDEP 
accountable, and support EPA’s determination to add the 346 identified water quality limited 
segments, including Mill Creek, Sandy Creek, Brains Creek, Cove Run and sections of the Tygart 
Valley River to West Virginia’s Combined 2018-2022-2022 Section 303(d) list.   

  

Sincerely,  

  

 

Dr. Kelley Flaherty 

 Executive Director  

Save the Tygart Watershed Association  

 

 



Caution: This email originated from outside EPA, please exercise additional caution when
deciding whether to open attachments or click on provided links.

From: John Maxey
To: Voigt, Gregory
Subject: FRL-10978-01-R3 comment
Date: Wednesday, October 18, 2023 4:00:41 PM

October 18, 2023 
 
Mr. Gregory Voigt  
U.S. Environmental Protection Agency  
Region 3, Water Division  
Four Penn Center  
1600 John F. Kennedy Blvd  
Philadelphia, PA 19103-2852  
 
RE: FRL-10978-01-R3 comment; Identification of Water Quality Limited Segments to be added
to West Virginia’s Section 303(d) List 
 
Submitted via email: voigt.gregory@epa.gov 
 
Dear Mr. Voigt,  

Thank you for the opportunity to comment on the Environmental Protection Agency’s
(EPA) Identification of Water Quality Limited Segments to be added to West Virginia’s Section
303(d) List.  
The BLue Ridge Watershed Coalition supports EPA’s requirement that the best available data
be used in determining stream impairment.  The GLIMPSS categorization is clearly a better
method of water quality assessment than the older method.  Using genus level rather than
family species categories provides a more precise evaluation of stream quality in West Virginia
The three hundred and forty-six streams that will be added to the state’s 303(d) list  are
exactly the ones that might benefit most and with the least effort from TMDL assignments and
watershed plans. 
 
Sincerely, 
 
John Maxey
Blue Ridge Watershed Coalition





 
 

 

 

 

 

 

 

 

 

 

 

UUnique Comments from Individuals 
*Please note that below is one example of the mass mailers received. Some mass mailers include 

minor edits and are not included for simplicity.* 
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Caution: This email originated from outside EPA, please exercise additional caution when
deciding whether to open attachments or click on provided links.

From:
To: Voigt, Gregory
Subject: FRL-10978-01-R3 comment
Date: Wednesday, October 18, 2023 10:09:39 AM

Hi Greg and other EPA folks that may be reading this.
I hope you all are doing well, I'm very much enjoying retirement and not having to deal with
303(d) lists as directly as I used to.
Having read comments from the public regarding agency policy for years, I find myself
wondering about the value of a single additional letter. 
Seems I generally hear summaries like "public comments were overwhelmingly in favor of the
proposed policy" - but rarely do I hear that the agency learned something new.  
And I know that you know that it makes scientific sense to utilize GLIMPSS as it was
developed specifically to address known shortcomings of WVSCI.  So, the science isn't the
question.
And I understand the policy issues pretty well too.  West Virginia's top executive is a coal
baron, the attorney general is pro Coal, the state legislature is supported by Coal - and Coal
doesn't like GLIMPSS.  The genus level tool simply identifies the negative impacts of coal
mining better than the dumbed down family level index - no surprise.  
Until the recent article in the Charleston Gazette Mail (
https://www.wvgazettemail.com/news/energy_and_environment/epa-says-outdated-dep-
biological-assessments-leaving-over-1-600-miles-of-waterways-off-
impaired/article_b46ee0c5-2a2c-54a8-b3c2-1b3ae980bb2a.html ), I had forgotten some of the
comments from Coal (WV Coal Ass.).  Apparently DEP working with EPA's Wheeling folks
on the development of GLIMPSS is what got them to label the tool as being "developed
incestuously".   And worse yet, the people at DEP that worked with EPA were of the "non-
policymaker" type.  I'm not sure what makes one a "policymaker", but I assume its one that is
not civil service protected and can be fired for not kowtowing to the mighty King Coal.
Anyhow, good luck with getting the overlist finalized and all of the good work you all do in
Region 3.  
Working with you all was always a pleasure,



Caution: This email originated from outside EPA, please exercise additional caution when
deciding whether to open attachments or click on provided links.

From:
To: Voigt, Gregory
Subject: FRL-10978-01-R3 comment
Date: Friday, October 6, 2023 8:19:02 PM

Dear Mr. Gregory Voigt,

Below is a form letter but I want to add first and foremost my experience with the pipeline
construction in the Meadow Bluff district. I was skeptical of the promises of environmental
safety measures, of course, because of history. Shortly after construction began the creek
water to my farm changed. I thought silt, maybe from disruption of Karst waterbeds. What
made me more suspicious was my dog. I have a big,old Great Pyrenees that always enjoyed a
big drink and a belly float in the creek. She started avoiding the creek altogether, even during
hot summer days. Then the goats and horses rejected drinking from creek and pond. I had
Greenbrier Co test the water, never got results and just a run around getting any info back.
Ultimately, I put in a cistern for rain water collection as I no longer trust the water quality
beneath my property, nor do my animals. 

So, that's my personal experience with how poor environmental management and
accountability affect just one West Virginian. The cost is great worry and expense.

I am writing to express my support for the Environmental Protection Agency’s (EPA)
Identification of Water Quality Limited Segments to be added to West Virginia’s Section
303(d) List (FRL-10978-01-R3) identifying an additional 346 streams, encompassing over
1,600 stream miles, from the combined 303(d) lists submitted by the WV Department of
Environmental Protections (WVDEP) for 2018, 2020, and 2022. This revelation highlights a
critical need for a robust and accurate assessment of water quality in our state.

To protect our environment effectively, it is imperative that we rely on the best available
science. Accurate data and thorough assessments are the foundation of any successful
environmental protection effort. Without a comprehensive understanding of the state of our
waterways, we cannot hope to address the challenges they face. The streams missing from
WVDEP's list are the ones with moderate impairments that will be easiest to restore and bring
back to attainment.

I support the EPA’s commitment to holding the WVDEP accountable for updating its
methodology to assess aquatic organisms to the genus level. This step is essential in ensuring
that our water bodies meet and maintain the water quality standards. By doing so, we can
make informed decisions that safeguard our environment for current and future generations.

I urge you to continue your efforts in this direction and require WVDEP to use GLIMPSS in
all future 303d list assessments. The GLIMPSS method will fully account for all aquatic
organism populations in different seasons and regions and identify streams where populations
struggle to survive. An accurate list of streams impaired for biological standards will ensure
they receive the resources and support they need to put them on a path toward restoration.
Thank you for your dedication to safeguarding our environment. 







Caution: This email originated from outside EPA, please exercise additional caution when
deciding whether to open attachments or click on provided links.

From:
To: Voigt, Gregory
Subject: FRL-10978-01-R3 comment
Date: Tuesday, October 10, 2023 7:39:00 AM

Dear Mr. Gregory Voigt,

As a landowner in Lewis County, WV, I am at woe for the lack of mention for the poor quality
of water in the streams in Lewis County. Between the West Fork and Little Kanawha Basin,
the water is not drinkable. Sedimentation and erosion have made the creeks scoured.
Telephone poles falling into the creek from the massive erosion. MVP came through there and
it has done hundreds of thousands of dollars of damage to our basin in Second Big Run, Oil
Creek, Copley Road, Indian Fork, Three Lick, at every creek crossing in our rain
microclimate, the fish have disappeared. You aren't sending any field people out to see the
damage. You can always visit my farm and see for yourself what severe erosion and
sedimentation issues we have and our dirt is making its way into the Sutton and Burnsville
Dams in Braxton County. Please contact me for more assistance. The invertebrates have
drastically declined as well. 

I am writing to express my support for the Environmental Protection Agency’s (EPA)
Identification of Water Quality Limited Segments to be added to West Virginia’s Section
303(d) List (FRL-10978-01-R3) identifying an additional 346 streams, encompassing over
1,600 stream miles, from the combined 303(d) lists submitted by the WV Department of
Environmental Protections (WVDEP) for 2018, 2020, and 2022. This revelation highlights a
critical need for a robust and accurate assessment of water quality in our state.

To protect our environment effectively, it is imperative that we rely on the best available
science. Accurate data and thorough assessments are the foundation of any successful
environmental protection effort. Without a comprehensive understanding of the state of our
waterways, we cannot hope to address the challenges they face. The streams missing from
WVDEP's list are the ones with moderate impairments that will be easiest to restore and bring
back to attainment.

I support the EPA’s commitment to holding the WVDEP accountable for updating its
methodology to assess aquatic organisms to the genus level. This step is essential in ensuring
that our water bodies meet and maintain the water quality standards. By doing so, we can
make informed decisions that safeguard our environment for current and future generations.

I urge you to continue your efforts in this direction and require WVDEP to use GLIMPSS in
all future 303d list assessments. The GLIMPSS method will fully account for all aquatic
organism populations in different seasons and regions and identify streams where populations
struggle to survive. An accurate list of streams impaired for biological standards will ensure
they receive the resources and support they need to put them on a path toward restoration.
Thank you for your dedication to safeguarding our environment. 

I look forward to witnessing the positive impact this decision has on our rivers and streams.
Thank you.







Caution: This email originated from outside EPA, please exercise additional caution when
deciding whether to open attachments or click on provided links.

From:
To: Voigt, Gregory
Subject: FRL-10978-01-R3 comment
Date: Tuesday, October 17, 2023 11:13:16 AM

Dear Mr. Gregory Voigt,

I am writing to support the EPA in its efforts to hold West Virginia and the WVDEP
accountable for using more accurate and up-to-date science and water-quality assessment
methodologies to protect our essential yet endangered water resources. 

I live in Monroe County, WV, where 3 streams EPA added to the impaired 303(d) list
represent headwater streams for 3 major watersheds -- the Middle New, the Greenbrier, and
the Upper James. Our county sits on the continental divide in southeastern WV, and our
county waters include the highest reaches of streams that ultimately flow not only to the
endangered Ohio River and on to the Mississippi R., but also to the Chesapeake Bay via the
James River.

I have learned how important headwater streams are for the ultimate health of the downstream
river continuum. I have also learned, since moving to Monroe County, how vulnerable much
of our groundwater is due to the extensive karst terrain here. More than half of Monroe
County residents rely on private wells and springs for their drinking water.

Right now, this county is experiencing an increase in properties purchased by industrial turkey
operations -- all of which are situated on karst. Because of West Virginia's less accurate water
quality assessment requirements, coupled with little-to-no zoning or oversight within our
county, I am afraid that there is nothing to stand in the way of polluting industries like this to
set up shop and destroy some of the pristine water sources that used to support popular fishing
streams in the area (and the endangered candy darter). 

I urge the EPA to continue to pressure the WVDEP to adopt the GLIMPSS methodology to
assess aquatic organisms to the genus level. This step is essential in ensuring that our water
bodies meet and maintain the water quality standards. By doing so, hopefully West Virginia
and our counties can make informed decisions that safeguard our environment for current and
future generations -- and can take advantage of resources dedicated to help recover the health
of impaired streams.

Thank you!

Sincerely,
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