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656050-P
ENVIRONMENTAL PROTECTION AGENCY
40 CFR Parts124,260, 264265,270,and 271
[EPA-HQ-OLEM -2021-0397, FRL-859201-OLEM ]
RIN 2050AH24
Revisions to Standards for the Open Burning/Open Detonation of Waste Explosives
AGENCY: Environmental Protection Agency (EPA).
ACTION: Proposedule.
SUMMARY: The Environmental Protection Agency (EPA or the Agency) propogesise
regulations that allow for the open burning and detonation (OB/OD) of waste explosives. This
all owance or fAvarianceo t ofhazardouspmastelwasbi t i on
established at a time when there were no alterndtiveéke safdreatmenbf waste explosives.
However, recent findings from the National Academy of Sciences, Engineering, and Medicine
(NASEM) and the EPA havielentified safe altemativeswhich arepotentially applicablé¢o treat
someenergetic/explosive waste streams. Because thayebesafe alternatives available and in
use today that capture and treat emissions prior to release, regulations would be revised to
describespecified procedurdsr the existing requirements &valuaé and implemenalternative
treatment technologie$. o d siproposed revisions would redu@8/0OD of waste explosives
and increase control of air emissidghsoughimproved implementation axistingrequirements
thatfacilities mustevaluate and ussafe and availablalternative technologies in lieu 6fB/OD.
DATES: Comments must be received on or beft&SERT 60 DAYS AFTER THE DATE
OF PUBLICATION IN THE FEDERAL REGISTER]. Under the Paperwork Reduction Act

(PRA), comments on the information collection provisiare best assured of consideration if

on



the Office of Management and Budget (OMB) receives a copy of your comorentsbefore
[INSERT 30 DAYS AFTER THE DATE OF PUBLICATION IN THE FEDERAL
REGISTER].

ADDRESSES: Submit your comments, identified by DockBtNo. EPAHQ-OLEM-2021-
0397, by one of the following methods:

A Feder al e R uhitps:/fvanle.riegulgtionB.go-olla the online
instructions for submitting comments.

A Mail: U. S. é&chon Ageney,) BPd Ddclet Cerfeer, OtEM Docket,
Mail Code 28221T, 1200 Pennsylvania Avenue NW, Washington, DC 20460.

A Hand Del i vE®@A Bocket CenerpWJIC West Building, Room 3334, 1301
Constitution Avenue, NW, Washington, DC 20004. The Do€ketnt er 6 s hour s of
8:30 a.mi 4:30 p.m., Monday Friday (except Federal Holidays).

Instructions:All submissions received must include the Docket ID No. for this rulemaking.
Comments received may be posted without changépe://www.regulations.goyincluding

any personal information provided.

FOR FURTHER INFORMATION CONTACT: For further information regarding specific
aspects of this document, contact Sasha L-Gmbardemail addresgierhard.sasha@epa.gov
phone number: (202) 5688346) or Paul Diss (email addredsss.paul@epa.gophone nurber:
(202) 5660321),in theProgram Implementation and Information Division, Office of Resource
Conservation and Recovery.
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|. General Information

A. Does this action apply to me?

to treat
miscell

explosi

OB/OD to treat waste explosives, for example, as part of emergeponsesconducted under

This proposedule potentially affectewnersandoperators ofacilities thatuse OB/OD
waste explosive$his includes facilities thaturrently treat waste explosives a
aneous unit permitted under 40 CFR part2®part X facilities that treat waste

ves unde40 CFR 265.382 (interirgtatug; andother entities that use or would use

an emergency permiby as part otleanupactions

To determine whether your entity is affected by this action, you should carefully examine

the changes to the regulatory text. If you have questeerding the applicability ohts action

to a pa

rticular entity, consult the person listed ui@R FURTHER INFORMATION

CONTACT.



B. What action is the Agency taking?

Today,EPA is proposing revisions to regulations under the Resource Conservation and
Recovery Ac{RCRA) related to use of OB/OD to treat waste explosiVéss includes
proposed changes to clarify how facilities would assess whedfealternatives are availdbin
lieu of OB/OD. In addition, for instances where OB/OD remains the only treatment method for
waste explosives, the Agency is proposing minimum technical standards for OB/OD units. The
Agency is also proposing a framework for permitting mobile treattuneits (MTUSs, proposed
definition in 40 CFR 264.7)0which could be used as an alternative to OB/OD. EPA finds that
todayds pr op o dnerdasecpiotatian ef humarohedltrdand the environment by
reducing theamount of waste explosivesirrentlybeing open burned and open detonated and,
where OB/OD remains the only available treatment methypsdtrengthening protections for
OB/QOD activities.

C. What is the Agency's authority for taking this action?

These regulations are propogmthcipally under the authority of section 3q@4, and
supported by authorities undezction2002,3004generally 3005, and 3006f the Solid Waste
Disposal Act of 1965, as amended by the Resource Conservation and Reativar1976, as
amended by the Hazardous and Solid Waste Amendments of 1984 (HBN&A$tatute is
commonly referred to as ARCRA. O
D. What are the overall economic impacts of this action?

EPA estimated the costs and benefits of the proposed ruRagudatory Impact
Analysis which is available in the docket for this action. Overall, EPA estimates that the
proposed rule would result in quantifiable annual costs of approxing&a&ynillion to $28.0

million (annualized at a discount rate of seven perc&éhf.proposed ruteakingd s r equi r e mer



and costapply to allowners/operatorsonducting or seeking to condu@B/OD of waste
explosivesunder RCRAEPA requests comment on the cost estimatelsanalysief this
proposed rulemakindpetails of this analysiand requests for commeate presented in the
Regulatory Impact Analysis for the Revisions to Standards for the Open Burning/Open
Detonation of Explosive Waste Materials Proposed Raailable in the docket

E. Summary of the Proposed Rule

EPAIs proposingevisionsto the RCRA regulations to clarignd add specificity to
existing requirements for owners/operators of OB/OD units, including how and when to apply
and implement the regrements in the permitting proce#isalso proposes new procedures for
the permitting of mobile treatment units for waste explosaresnew technical standards for
OB/OD units

Specifically, EPA is proposing to create new Subparts for OB/OD units s Z6x¢t
(applicable to permitted facilities) and 265 (applicable to interim status facilities). The new
Subparts would contairequirements that would apply to elvnergoperatorssonducting or
seeking to conduct OB/OD of waste explosives, includictgvities conducted as part RCRA
cleanup and closur&PA is also proposinignited requirements for OB/O@mergency permits
EPA is alsgroposing an exemptidnom the alternativéechnology evaluatioand
implementatiorregulationdor thede minimigreatment of waste explosiveg OB/OD.

This rulemakingproposesiew provisions that would specify how and when owhers
operators and permit authorities are to evaluate alternative treatment technologies for OB/OD,
including specific information thatould be required for facilities to demonstrate whether safe
modes of treatment are available for specific waste streansstulé also proposesewand

revisedregulatory provisionsn timelines for implementing alternative technologies, permitting



for alternative technologies, waste analysis/characterization, wastes prohibited/restricted from
OB/OD, technical standards foBBDD units, delay of closure applicability to OB/OD units,
clarifications to emergency provisions, gmmdcedures for permittingl TUs. The components of
this proposal may be finalizedr not independently of each othén addition,EPA intends that
theprovisions of the rule be severable. In the event that any individual provision or part of the
rule is invalidated, EPA intends that this would not render the entire rule invalid, and that any
individual provisions that can continue to operate will beifeftlace

II. Detailed Discussion othe Proposed Rulenaking

Background

A. Introduction to Open Burning and Open Detonation of Waste Explosives and this
Rulemaking

What is Open Burning and Open Detonation?

Open burningOB), ascurrentlydefined in 40 CFR 260.10, means the combustion of any
material withouthe following characteristics:

1. Control of combustion air to maintain adequate temperature for efficient combustion,

2. Containment of the combustiaeaction in an enclosed device to provide sufficient
residence time and mixing for complete combustion, and

3. Control of emission of the gaseous combustion products.

Detonation, asurrentlydefinedin§2 6 5. 38 2, i rsinwhich chieeixgb | os i o
transformation passes through Bécausehemwrlyer i al
term definedirpa r t  20pe® burnmg vihich isrelatedto but differentfromf o p e n
detonatiorl' EPA isproposing taddthe termdid e t o n adpendetonationd nd Ao pen

burning o pen d et dorthe definttions ig 860.100 he proposed definitiorior flopen
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detonationis fithe detonation of any material witho(t) Containment in an enclosed device
and (2) control of the emission products, causing any unreacted material to be dispersed into the
environment. OD refers to both detonation that is not covered and detonation that is covered by
soil (buried detonatiod) and theproposed definition foih o p e nn d/uad me n detsonat i or
flany unit used in the OB or OD treatment of waste explosives. These units include but are not
limited to detonation pitpurn pile,burn cage, and burn pan units. The permitted unit boundary
includes the associated kickout area within the facility, where dispersed metal fragments,
unreacted explosives contaminants, and other waste items are deposited ontodhe land
addition, EPA poposes taevisethe definition offlopen burningin § 260.10to referencehe
proposediefinition of detonatiomndtor e mov e t he wo riidc ofingtarsoel o uosfo ef mi o
of thefigaseousombustion producis This proposed change is becausenbustiorbyproducts
may also ben the solid phase
What is anrOB/OD Unit?

An OB/OD unit is aunit used for the treatment of waste explosivg©B/OD. These
units are regulated undBCRA and carinclude but are not limited todetonation pg, burn pits,
trenchespiles, burnpanstubes,andcagesOB/OD unitsarenot enclosedinits butareopen

such that the treatment byproducts @leased directly into the environment

1 For the purpose of compliance with the Land Disposal Restriction (LDR) treatment standards, EPA determined that
OB/OD was treatment, not dispodadnd disposal means placement into or on the ldodiever, EPA clarified that

OB/OD constitutes land dispaiswhere residuals [on the land] from the OB/OD operation remain a hazardous waste.
Memorandum from Sylvia Lowrance, Director of Office of Solid Waste to Robert Duprey, EPA Region 8, Director
Hazardous Waste Management Division, May 18, 1988, RO 13184 .ENRleasaotethat this memo preates the

AThird Thirdd (June 1, 1990) and Sept 1994 Final Rul e:
subcategoryo and the requirement t oforiveder IHiOUBg ekxgpz o
constituentso as defined in A 268.2, respectively.
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What are Waste Explosives?

Waste explosives aswlid wastes that areazardous andharacteristic for reactivity
(D003)as definedunderg 261.23(a)(§-(8): i(6) It is capable of detonation or explosieaction
if it is subjected to a strong initiating source or if heateder confinemen(7) It is readily
capable of detonation or explosive decompositioreaction at standard temperature and
pressure(8) It is a forbidden explosive as defined in@BR 173.54, pis a Divisionl.1, 1.2,0r
1.3explosive as defined in 49 CFR 173.50 and 178.68ample explosives includmut are not
limited to propellantfrom gurs, airbag inflatos,2 and rockes ( gropellants ,)fireworksand
flares( A p y r ot ,amdmiitaryasdmgrmilitary munitions( i mu n i andbecorseo )
wastes when discardeds defined in 88 261.2 and 266.20Alitary munitions include bombs,
warheads, grenades, mines, siless, and ammunitio(seeS 260.10for additionaltypesof
explosivedefined as military mutions). Waste explosives also include explosives
contaminated debris such as towels, liners, containers, gloves, socks, personal protective
clothing, pipes, and soils that meet $h261.23(a)(%-(8) explosives definitions quoted above.
Contaminantghat may beeleased during OB/OD

Waste explosives, when open burned or open detonated, have the potential to release to
the environmenheavy metals, perchloratgarticulatematter per and polyfuoroalkyl

substancedAFAS), polychlorinated kpheryls (PCB9, dioxins/furans, explosive compounds,

2While fully-assembled airbag modules contain ignitable propellant, EPA has said that used airbag modules that can
safely undergo electronic deployment prior to recovery of metal are considegpdrstal and such deployment

does not require a RCRA treatment permRiégulatory Status of Automotive Airbag Inflators and Fully Assembled
Airbag ModulesBarnes Johnson, Director, Office of Resource Conservation and Recovery, July 19, 2018,
https://lwwwepa.gov/hw/regulatorgtatusautomotiveairbaginflators-andfully -assemblegiirbagmodules).

Therefore, electronic deployment of these airbag modules for metal recovery would not be subject to the
requirements of this rule. However, airbag propellenifi{eey., offspec or excess propellant), used airbag

inflators, and used airbag modules ttatnotsafely undergo electronic deployment (such as recalled Takata

airbags) are not eligible for the scrap metal exemption and are regulated as hazardoUiseatrstnt of these

wastes is subject to the requirements of the rule (as would treatment of any airbag modules that are not electronically
deployed) if such treatment involves OB/OD.
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and other toxic contaminamt&€PA has documentespecificcontaminantshat exceed action
levels in environmental media at OB/OD urftat havaundergondRCRA closure These
contaminants include explosivRDX, HMX, TNT, DNT, perchloratenitroglycering, heavy
metals (aluminum, arsenic, barium, cadmium, chromium, cobalt, copper, lead, manganese,
mercury, seleniunsilver, thallium, zing, and othecontaminantsfCBs benzoé)anthracene,
benzofl)pyrene, benzbjfluoranthene, bis(2thylhexyl)phthalate, chrysengipxins/furans,
dinitrobenzene@NB), dibromoethane (EDB), endosulfan, ethylbenzéneranthene,
indeno(1,2,3cd)pyrene, naphthaleneitrates nitrobenzengl,3,5trinitrobenzeneTNB),
xylenes)*®> Additionally, many of these hazardous chemiagalsy exist as mixturesnd have the
potential to be released concurrently.
PotentialEnvironmental Impacts and Health Effect€Caintaminantseleased during OB/OD
Incomplete treatmenmtf waste explosiveguring OB/OD operations can result in the
release ofvaste residualmcludingexplosive kickoufi.e., he dispersal of metélagments,
unreacted explosive contaminants, and other waste items, onto ththitratehazardousvaste
and/or explosive wastar contain hazardous constitueatslcontaminantsvhich maypose a
threat to human healémdthe environment, especiallynbt removed in a timely manneks an
example, OB/OD of energetic compounds, including obsolete munitions, pieces of ordnance and

propellants, in military ranges in China resulted in soil deposition of various energetic

3 https://lwww.epa.gov/fedfac/emergiegntaminantsindfederatfacility-contaminantsoncern

4 Alternatives for the Demilitarization of Conventional Munitions, NASEM, January.2019
https://www.nap.edu/catalog/25140/alternatif@sthe-demilitarizationof-conventionaimunitions.

5OB/OD Closure Case Studies, EPA,2023avai | able in the docket for todayods
Information about specific chemicals, including information on healthesvironmental impacts, can be found on

EPAbds CompTox Chemicals Dashboard https:// comptox. epa.
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compounds.Although OB/OD process may vary in other countries, as well as by facilities
within the United States, the types of environmental damages fro@D&perations in other
countries are illustrative of the types of environmental damages fro@@8perations in the
United StatesTherefore, EPA believes this is relevant to this discusSiobstances released
during OB/OD also havthe potential to migraténto and contaminate the and deposit onto
soil, surface water, groundwatandsubsurface physical structurelduman exposure to
contaminant®f potential concerreleased during OB/Ohayincludebutis not limited to
inhalation of contaminated aingestionof contaminated food and water, and deraisbrption
of contaminantsExposure to thessontaminantgan cause adverse health effects in humans and
animals®
Background of Regulatory Requirements

Due tothe potential hazards to human health and the environmenpEiPwbited the
OB, includingOD, of hazardos wastdn 1980at interim status facilitiegith one exceptioii
EPA all owed OB/ OD for waste explosives fwhich

modes of treatment o (8638E)FDurthgthattime opdhabyrning9, 198

6 Zhang, Huijunget al.Contamination characteristics of energetic compounds in soils of two different types of

military demolition range iilChina, Environmental Pollution, Volume 295, 2022
https://www.sciencedirect.com/science/article/pii/S0269749121022363

" Information about specific chemicals, including information on health and environmental impacts, can be found on
EPAG6s Comp T e Rashbdardtips:/fcamptox.epa.gov/dashboard/

8 A description of potentianvironmental impacts ardukalth effectérom the contaminats that are released during

OB/OD is included in the backgrouddcumenfi Bac kgr ound on Pot entandddéalthEnvi r onmer
Effects of Contaminants released during OB/®D

°As finalized in 1980, A 265.382 reads A[o]pen burning
and detonation of waste explosives. Waste explosives include waste whibk patential to detonate and bulk

military propellants which cannot safely be disposed of through other modes of treatment. Detoaation is

explosion in which chemical transformation passes through the materiatffastdre speed of sound (0.33

kilometers/second aealevel). Owners or operators choosing to open burn or detonate waste explosives must do so

in accordance with the following table and in a manner that dogsreaterhuman health and the environment.
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and open detonation were the only technologies available to treat munitions, waste explosives
and bulk propellants; therefore, EPA acknowledged the need for the variance to allow open
burning and open detonation of those waskkis exception, or variance, from theohibition
on OB/OD was not intended to be indefinite. At the time, EPA also committed to monitoring
development of new technologi¥dnterim status facilitiesefersto facilities that have not yet
received a panit to operatéut are allowed to continue operations by implementing the
standards o0 CFR @rt 265.

After establishing interim status standards for thermal treatimé&atrt 265SubpartP,
EPA finalized permitting standards in 1987 fazardous waste management units that were not
already covered in the regulations, including OB/®@&r{ 264SubpartX 8 Miscellaneous
Units) ! In the Subpart Xule, EPAlisted OB/OD of explosive waste as an example unit
covered under Subpart X, refegin t o uni ts fas dededtn®285382n A 265.
definition of waste explosives ttescribewhat OB/OD operations could and could not be
permitted undesubpart X12

Thesubpart X regulations further dWnirttsd mhat
Afcontain such terms and provisions as are nec
envi r o8264.601)and(permitting authorities generally incorporate applicable provisions
from the existing EPA regulations. EPA stated in the prearoblet he 1987 rul e that
upgrading existing units or permitting new units, the applicable portiof8@ 6FR @rt 265

subpart P standards (e.g., minimum safe distaneid)e incorporated during issuance of

10 Final Background Document, 40 BFpart 265subpartP Interim Status Standards for Hazardous Waste Facilities

for Thermal Treatment Processes Other Than Incineration and for Open Burning. U.S. EPA, Office of Solid Waste,
April 1980; p. 52. A The Ag e neorgoingidévelopiment ohsafealtarnativdasang t h e
may propose additional regul ations at a |l ater time. o
1152 FR 46964, December 10, 1987.

1252 FR 46952, December 10, 1987.
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subpart X per mi t$Thus(ERAMmIeng intarpredsdodaet Aty require
incorporating the provisions &265.382when permittingDB/OD activities.
RCRA Section 3005(c)(1) directs EPA to i ss
Administrator (or a State, if applicablef,ampliance by a facility w i tstandards e
promulgated by EPA applicable to ownlergerators of hazardous wasteatment, storage, and
disposal facilitiesTSDF9. This means that to obtain a permit, an interim status facility would
need to demonstrate compliance v§th65.382 before issuance of the perfiftefacility must
demonstrate that the waste Acannot sadfamdl vy be
if there is no safe mode of treatment other than OBt@®facility must conduct OB/OB i n a
manner that does not threaten human heal th or
Moreover, given the record concerning teease of contaminantsyproducts, and
wastesassociated with OB/OD, EPA considers that the incorporation of the qualified prohibition
in 8 265.382(i.e., an assessmeand implementatioof alternativesps a minimum requirement
for permittingis necessary to ensure thpgrmittedunits aremoreprotectiveandi o per at ed é i n
a manner that will ensure prot g&26460lhp RGRA h uman
Section 3005(c) also directs the Administrato
improvements in the state of contoh d measur ement technologyo in
for a permit renewal. (42 U.S.C. 6925(c)(1), (3)). Accordingly, EPA expects that parendsd
will beonly issued for OB/OD units treating waste explosives as defin@@@1.23(a)(8-(8)
and§ 265.382, and that such permidl incorporate the prohibition on OB/OD except for waste

explosives fAwhich cannot safely be dospicoded

13 1n addition, shortly after publication of the Subpart X final permitting standaRI8S Ec onf i r med t hat @[
treatment is subject tpart 265 subpartP ; i f this was not the case, the st
Memorandum from Marcia E. Williams, Director of Office of Solid Waste to Robert F. Greaves, EPA Region 3 Acting

Chief Waste Management Branch, December 15, 1987, RO 11310.
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the most recent information on available alternative techreddgPA notes that, during the
evaluation and implementation periods for an alternative technology, owners/operators may
continue use of OB/ OD to treat the subject wa
Technol ogy and Cont i ec®B/OD wieh an@plemeatédialeermagivie f o r
technology is not available.

Also relevant are the provisions in the statute and regulations which provide authority for
agencyinitiated permit modificationdJnder these provisions, Region8late, and terrdrial
RCRA programsnay consider whether cause exists to initiate a modification of existing permits
not currently up for renewal. RCRA Section 3005(c)(3) stipulates the Administrator (or
authorizedState) can review and modify a permit at any time duttsi¢erm. In accordance with
this direction 8 270.41(a)(2) authorizes Region8late, and territorial permitting authorities to
modi fy or revoke and reissue a permit based o
of permit i ss haxejustdiedé¢ha applicatioa of Hifterent permit conditions at
the time of issuanc&@ The two 2019 reports (discussedhis preamblecan be considered as
this type of information
Overview of OB/OD and Development of Alternafieehnologies

Since 1980, approximately two thirds of RICRA interim status/permittedB/OD units
have ceased operatithHowever, as oApril 2023 there ar&7 operatingRCRA OB/OD
facilities. Permit agencieBaveissuedpermit to 63 of these facilities as RCRA hazardous waste

treatment units undel0 CFR @rt 264subpartX. Fourfacilities are still awaiting initial permit

% Munitions Demilitarization/Disposal and Environmental Subgroups of the Joint Ordnance

Commanders Group (JOC@&)porton theOptimization of Department of Defense Open Burning/Cpetonation
Units. The report includedeterminationsf the criticality of each OB/OD unia comparative benefit analysia
the OB/OD unitswith an intent to remain opeand factors for their consideratiottsdeterminevhether their
maintained OB/OD units are requirddis document is available in the docket for the proposed rule.
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decisionsand continue to operatmderinterim status® The list of operatindRCRA OB/OD
facilities is includedn the RIA of the proposed rul&his list alsoadds2 corrective action
facilities currently using OB/OD or that have plans to use OB/OD for treatment of recovered
explosives and munitions items.
Given the open design of OB/OD units and their potential to release tre&typsrducts
directly into the environmepand associated documented contamination discussed above,
OB/OD, consistent with existinggulatoryrequirementss further communicated guidance
issued by EPA idune 2022° canonly be used where there are no other safe modes of treatment
available'” OB/OD units treatingvasteexplosives arecurrentlypermitted undePart 264
SubpartX Miscellaneous UnitdJnder thesubpart Xenvironmental performance standards,
Apermits for miscellaneous units are to conta
human health and the environment, including, but not limited to, as appropriate, design and
operating requirements, detien and monitoring requirements, and requirements for responses
to releases of hazardous wast g264601)hazardous c
When EPA promulgated the 1980 exception to the prohibition to OB/OD for waste
explosives, EPA did so because there were no alternative treatment technologies that could
safely treat most waste explosives at the time. In the subsequent decades, the Dieplartme

Defense (DoD) has researched, developed, tested, and evaluated (RDT&E) alternative

15 The four OB/OD facilities operating under interim status are: (1) U.S. Army Picatinny Arsenal (New Jersey), (2)

Naval Support Facility Indian He&trawss AvenugMaryland),(3) Naval Support Facility Indian Head Stump Neck
Annex(Maryland), and4) Los Alamos National Laboratory (New Mexico).

BEPA memorandum from the Director of ORCR to the Regio
OpenDeto ati on ( OB/ OD) of Waste Explosives Under the Resou
https://rcrapublic.epa.gov/files/14946.pdf

17 For more discussion on safe modes of treatment see Section II. D. Alternative Technology Evaluation and
Implementation
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technologies, leading to successful implementation of several different alternative techridlogies.
RDT&E efforts in addition tocontinuousmprovementsn alternative technologiehave made

such technologieimcreasingly availableAs technologyhas advancedver time,expectations

for demonstrating whether there are no safe and available alterativeesommensurately
grownover time

For facilities, intuding bothFederal and private, that have implemented alternative
technologies, a key step in the process is determining which of their explosive waste streams can
be treated safely by an available alternative technology. This step entails, among other
considerations, an idepth evaluation of the waste explosives compared to the capabilities of the
available alternative technologies. EPA recognizes that the practice of evaluating and
implementing alternative technologies has been taking place over masydgspite a lack of
specific details in the regulations for how to implement these requirements.

The process of evaluating and implementing alternative technologies may require
significant investment in resources and time, depending on thepsitéficrequirements. An
alternative technology evaluation can vary widely in terms of costs based on the number of
explosive waste streams that a facility must evaluate, as each must be evaluated against a range
of available technologies. Similarly, alternatteehnology costs, including design, construction,
operation, and maintenance, dansignificant, and cavary widely depending upon the
treatment needs and would be influenced by the complexity of the required technology and

whether a combination of tecbllogies is needed to treat a particular waste stream or waste

BAs described in EPAOGs 2019 report, many alternative
and implemented by DoD (Alternative Treatment Technologies to Open Burning and Open Detonation of Energetic
Hazardous Wastes, US EPA, Decenit@19 https://www.epa.gov/sites/production/files/2019
12/documents/final_obod_alttechreport_for_publication_dec2019 508 v2.pdf.) EPA also recognizes that private
companies have also researched, demonstrated, and tested, and either implemented thisieakétheir

facilities or made their alternatives available for purchase.
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streams. Costs also vary depending on whether a facility needs to design, construct, operate, and
maintain its own alternative technology-site or whether it can transport waste explosives off
site for treatment operated either commerci al
mobile treatment units presents, for some waste streams, an opportunity for facilities to manage
costs in choosing among safe alternative technologe8.noe s t hat t odayds prop
would establish new requirements to improve implementation of existing requirements
established in 1980. Thus,h e esti mated costs of todayo6és pr oy
requirements but do not include costs forgRisting requirements to evaluate and implement
safe alternative technologies, since they were already part of the regtriamoeyvork.

Timing of the process beginning with technology evaluation through technology
implementation can also vary consideraldlyming considerations include requesting and
securing funding, solicitation of vendors and award of contracts, permitting, construction, and
statup and testing. Feder al facil i tto-fwesygar f undi ng
budgetary cyclewhich means funds may not be available immediately. Additionally, more
complex alternative technologies involving higbst infrastructure may involve longer
Congressional budgeting and appropriations processes. Conversely, EPA is aware of alternative
technologies that have been implemented in relatively short timeframes of one to three years, for
example irresponse actions addressed under CERCLAafpidvate facilities.

As noted, alternative treatment technologies have been developedphechented over
the past several decades2019, EPA® and the NASEMsee footnotd) published separate

reports describing many alternative technologies now available to safely treat explosive waste

19 Alternative Treatment Technologies to Open Burning and Open Detonation of Energetic Hazardous Wastes, US

EPA, December 2019 https://www.epa.gov/sites/production/filesf2019
12/documents/final_obod_alttechreport_for_publication_dec2019 508 v@Tpdie isa wide range of available
alternative treatment technologies that can be, and ha

17



instead of using OB/OD. Both reports indicated thatéappear to beafe available alternative
technologies fomanywaste streams that are currently being open buki@ti regard to waste
streams that are currently open detondteele are considerably fewer wasteeamghat can be
treated by alterrieve technologieslue tolimited explosion containmeiwtpabilitiege.g., some
munitions are too large, either in size or net explosive weight (NEW) and cannot be sized
reducedo be safely treated in a chamloereinforced rotary kilp Use of safe alternative
technologies in general represents a greater level of control and more complete treatment, and
therefore better protection of human health and the environmeddition capturing and
controlling emissions and releases to the@r@mment is more protective compared to treatment
open to the environmerfturther since these technologies prevent or greatly reduce the release
of hazardous contaminants to the environmtiay, reduce thehances of exposurs, improve
theability to dean closeand avoid the need f@ostclosure careMore information about
closure of OB/ OD facilities is avail abb.e in
Some energetic andunitionstreatmentvith alternative technologies may be a multi
step process, depending on the starting material and its configuration. Munitions and energetics
can be divided into four general categories: ttiake munitions, thisase munitions, bulk
explosives or propkints, and explosiveontaminated materials. The mwdtep processay
include case opening, energetic material removal, energetic material destartion
decontamination. Technologies developed for the-opsaing step include reverse assembly,
fluid jet cutting, cryofracturing, femtosecond laser cutting or laser machining, anddoaimd).
For the energetic material removal stepme technologies that have been developed are
autoclave meltout, induction heating meltout, washout, dry ice blastingiltaasbnic separation

or sonication. Technologies developed for the energetic material destruction step include closed
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detonation (controlled detonation chamf@bC), static detonation chambgDC), detonation
of ammunition in a vacuum integrated cham@i@AVINCH ™), thermal destruction (contained
burn, rotary kiln,Decineratiod™, and rotary furnacegndchemical destruction (alkaline
hydrolysis, general atomics neutralization/alkaline hydrolysis, industrial supercritical water
oxidation,MuniRen®, Actodemif). The decontamination step technologies include thermal
decontamination (hot gas steandecontamination, flashing furnace, Decineralttgrecar
bottom furnacendchemical decontamination (MuniR&mActodemif).2° For Departmenbf
Defense (DoDjacilities, theDoD Explosives Safety Board (DDESB)pprovesfrom an
explosivessafety standpointechnologiesipplying for use within DoB* Although these
deteminations are very sitgpecifiG in identifying potentialalternative technolgpiesit may be
helpful toreviewlists?? of technologies approved from a safety standpoint by the DOESB
footnote20, pg. 11).
Public Engagement obevelopment ahe Proposed Rulemaking

In developing this proposed rulemaking, EPA held two rounds of early engagement
March 2022 and December 20@&h States, territoriesJribes,environmental and community
groups,andownergoperators obperating OB/OD unitéincluding Federalagenciesuch as
DoD, Department of EnergfpOE), and the National Aeronautics and Space Administratien
well as other members of the pubticsolicit input on how to amend the hazardous waste

regulations with respect to OB/OD\ general States and territories wewery supportive of a

20 Referral to commercial products or services, and/or links teEtA sites does not imply official EPA

endorsement of or respsibility for the opinions, ideas, data, or products presented at those locations, or guarantee
the validity of the information provided.

2 DDESB is the DoD organization created in 1928 by Congress to develop, implantmtersee explosives

safety regulations through the DoD Explosives Safety Program for all DoD munitions and muitibed
operations. The DD E SeBpestherenvisosniet, randiinfasttucurepby pretvemting acqgdents
involving DoD ammunition and explosives (i.e., military munitions).

22 EPA, December 2019, p. 3Uhe 2015 list of eight DDESBpproved technologies was confirmed as current by
Mr. M. Luke Robertson (DDESB) in an email to EMS dated July 26, 2017.
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proposed rulemakinigut concernedboutimplementation challenge®wners and operators of
OB/OD facilities, including~ederal agenciestressed that safety is paramount when evaluating
alternatives and emphkized the importance of retaining the ability to use OB/OD for waste
explosives that have no safe alternatisevironmental and community groupsnt EPA to ban
OB/OD completely with no exceptiossich agor emergenciesThese groups are concerned
with exposure to contaminants from OB/OD through inhalation of plumes of smoke migrating
into their communities and ingestion of contamim@tleposited onto soil and leached into
groundwater used for irrigation and drinking watéommunitesare also concerned with the
noise and vibration from OB/OD even&immaries of these meeting® available in the
docket for todlayds proposed rul e.
B. Scope of Applicability

EPA is proposing tareate neveubparts for OB/OD units id0 CFRparts264
(applicable to permitted facilities)nd 265applicable to interim status facilities). Thew
subpartswould contairrequirementshatwould apply to albownergoperatorconducting or
seeking to condud®B/OD of wasteexplosives except for those conductimxplosives or
munitionsemergency responsespplicability would encompasswnergoperators oOB/OD
units used for RCRA cleanup, closupestclosure or corrective ationandany persons or
entities that conduct or seek to conduct OB/OD of waste explo&iRdsestimateghat as of

April 2023,there are67 TSDFs with operatingOB/OD unitsincludingfour operatingunder

23 Responses to the Environmental Protection Agency Revisions to the Standards for Open Burning/Open
Detonation of Waste Explosives Discussion Topics for Virtual MeetBigsimaries from all engagenteaneetings
are available in the docket for this rulemaking.
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interim statusand 2 corrective actiofacilities®® that would be subject tiheseproposed
requirements
EmergencyProvisions

Additionally, EPA isproposing tancludeclarifying text and newegulatoryreporting
requirementsn thesubpart Y standards: Emergeneyovisionsat 88 264.715 and 265.7 Hnd
to revise the existing emergency permit regulatetrgs270.61

These clarifications and additions balatioe need to ensutbatexplosives or munitions
emergencyesponses continude proceed as expeditiously as practicdilenaintaining current
exemptionswhile addressinghe potentialdeleterioushuman health and/or environmental
impacts ofOB/OD conducted under temporary emergency permits by requiring that safe
alternativedeevaluated aninplementedwhen practicabldn preproposabpublic
engagemensome regulated entities raised concerns that the existing requirement to conduct
alternativetechnologyevaluationsand implement alternatives when safe alternatives are
identified, may result in delays &amergency responrse EPA bel i eves todayds
address that concern hiilizing the existingexemption fromsubstantive RCRA requiresnts,
including the need to obtain a permit, which by extension, exempts explosives or munitions
emergency responses frahe requiremertb evaluate alternativeét the same time, the
proposal would requirsubmissiorof specified information after the emergency response is
complete These proposeprovisionsand their rationalarediscussedn more detail inrSection

Il. K. Explosives or Munition&mergency Provisions.

24 Thetwo corrective action facilities may or maptbe subject to théinal requirementslepending upon when the
activitiesare completedthey are included in the proposed rule becausedinegntlyuseOB/OD only for
corrective action
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Sanitization under Atomic Energy ACAEA)

In the1997 final Military Munitions RuldMMR), EPAcodified a definition for
fimilitary munition® which excludednuclear weapons, nucleaevices, and nenuclear
componentshat are manageahder DD E éhgclear weapons prograthat have not undergone
sanitizatior?® Sanitization is an operatiprequired under the AEAhatirreversiby modifies or
destroysa component or part of@mponent of a nuclear weagosystemdevice, trainer, or
testassempll t i s E P A &g that DO#oecasohaiymilizés open burning to sanitize
nuclear and nomuclearcomponents and partsateithercontain explosive residues are
explosive materialthemselvesConsistent with the MMR anithe supportingegislative history
discussedherein EPAdoes notonsidersanitization operations that utilize open burnindpe
within the scope o&pplicability forthis proposd rule However, EPA encourages DOE, when
evaluatng alternative technologies fits RCRA regulatecexplosivewaste streams, to also
consider if an alternative technology could be used for sanitization operations.
Relationship to CERCLA

During preproposalbpublic engagemensome participants also raised concerns that
cleanupsonducted under the CERCLmAay be impeded bgny applicableequirementso
evaluate and implement alternatives to OB/QDese participants sought an explicit exemption
for CERCLA cleanups. Todayods poanpsackskand regul at
exenption. CERCLA section 121(djequires that osite remedial actions attain or waive

Federal environmental ARARs, or more string8tate environmental ARARS, upon completion

25 Military Munitions Rule: Hazardous Waste Identification and Management; Explosives Emergencies; Manifest
Exemption for Transport of Hazardous WasteRight-of-Ways on Contiguous Properties. See 62 FRI&E)
February 12, 1997
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of the remedial actiarBubstantiveRCRA provisionspertaining to waste explosiveave been
evaluated a€ERCLA ARARs on a sitespecific basis sincteir promulgation in 1980.
De minimisexemptiorfrom alternative technology evaluation

EPA is proposing an exemptifor generatorgenerating up td5,000lbs NEW or less
of waste explosivesom the requirement toonduct acomprehensivalternative technology
evaluationprovided they maka de minimisdemonstration

The proposede minimisexemption regulations would be located at § 264.704(e) for
permitted facilities and 8§ 265.704(e) for interim status faciliié& proposedie minimis
exemptionfrom the requirement to evaluate and implement alternative technologugd
requirethe owne/operatorto makethreeunique demonstratiorns the satisfaction of the
Director (discussedh this preamble)An owneroperator thasatisfactorilymade such
demonstratios would be exempt from the requirementtmductanevaluation of alternatives
to OB/ODas would otherwise be requiradder the proposesg 264.707 or 265.707
regulations Accordingly, the owner/operator would be exempt from the requirement to
implement an alternative technologyth the exception of anyafe available offsite alternative
technology treatment options, safe treatment by an existing onsite alternative technology unit, or
safe and available treatment by an MTllle exemptionwould belimited to only waste
explosivegyenerated on si@ndasproposed to beefined in § 260.10Thus the exemption
would not exempt additional waste streams from thedstagding prohibition of OB/OD of
hazardous wastes that did not meet the definition of waste exploss/agesult othe
exemptionbeing limited to waste explosives generated on site, it would alsoreate an

incentive toship small quantities of waste explosives to differentitaesl inorder toqualify for
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the exemptionEPA is proposing fils de minimisexemptionfor quantitiesof OB/OD that
contributeonly trivial contaminatioror potential for exposure

Underthe proposed terms of tlde minimisexemptionthe ownergoperators wouldhave
to makethreedemonstrationghefirst of which includes four components, the satisfaction of
the Director.The three demonstrations that would be required(ayé& demonstration that the
proposedie minimigreatment by OB/OD would contribute negligible contamination and
potential for exposur€2) ademonstration thateatment by an MTU, treatment edfte by an
alternative technology, and treatment by an existingitenalternative technology, if applicable,
arenot safe and available; and (3)l@monstration that tHacility doesnot have any unresolved
compliance oenforcement actions andeknot have a history of significant noncompliance
This sectiorfirst discussethefirst demonstratiorand its related componextieing proposed for
this exemptionbeforediscusg thetwo remainingoroposedlemonstations

The first demonstration that would be required, demonstration thahe proposed de
minimis treatment by OB/OD would contribute negligiblevironmentatontamination and
potential for exposur& his demonstration is essential because it ifestablished that de
minimisexemption is only appropriate in situations whererégrilated activity represents only a
fi t r iovde eihimis deviation from the prescribed standSek, e.gWisconsin Dept of
Revenue v William Wrigley Jr CB805 US215, 231232 (1992)Republic of Argentina v.
Weltover, Inc 504 US 607, 618 (199htudson v. McMillian 503 US1, 89 (1992);Ingraham
v. Wright 430 US 651, 674 (1977Abbott Laboratories v. Portland Retail Druggists Assn.,,Inc
425 US 1, 18 (1976)ndustrial Assn. of San Francisco v. United Sta®&8 US 64, 84 (1925).
Whether a particular activity isde minimisdeviation from a prescribed stand#@determined

with reference to the purpose of the stand@fidconsin Dept. of Revenue, supt232. Under
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RCRA, where the relevant standard is the protection of human health and the environment, this
means that the activity in question (herelthmted continued OB/ODwould need tgroduce
immaterial or negligible contamination potential forexposure o0 qual i fy .0asSefede m
42 US.C. 6924.

Whether an OB/OD activitgould make this first demonstration under the propoeed
minimisexemptiorwould dependon a variety of sitespecific factors. The proposed regulations
providefour componatsthat would need to be considered as pathisffirstdemonstration.

The firstcomponentf this first demonstration specified in the proposed regulatiorseis t
guantity of waste explosives proposed to be treated annually by OB/OD undks thiisinis
exemptionEPA is sensitive to the environmental and public health risks associated with even
small quantities treated by OB/OD.

At this time, EPA has not determined the exqaantitylimit that would present an
immaterial contamination potential across all locations and wd&agiser, EPA is proposing a
maximum possible quantity of waste explosives that might qualify derminimisexemption
which would also be the maximum amouhiv@aste explosives the facility could gener&BA
is proposing a framework by which facilities generating under 15,000 Ibs NEW of waste
explosives annually would be able to apply for an exemption by making a demonstration to the
Di r ect or 0 shattha ®B/GDfofahattwaste mvoutd result in negligible contamination and
potential for exposurespecifically, the proposed regulation would limit the exemption to
generatorgienerating up to 15,0006s NEW annually and specify thatder no circumstances
will the Director approveade minimisexemption for waste explosives treatment by OB/OD that
exceedd 5,000 Ibs NEW annuallyOf courseatanygiven facility, oncdacility-specific

informationwasconsiderede.g., waste types, locatigrihe amountreatableby OB/OD under a
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de minimigprovision may be significantly lower, or even zerahl other facilityspecific
information suggested OB/OD of the proposed quantity of waste presented a material threat of
pollution or potential for exposur@de minmis exemptioncould not be approved at that facility

. EPA considered the quantities of wastes for which facilities are permitted to OB/OD to
inform the specification of a maximum potential quantity limit as part of this process. For
comparison, some €dities are permitted to OB/OD 1,000 tons NEW of waste explosives
annually. Additionally, EPA notes that the facilities in its closure study that produced significant
pollution and have had trouble closing the units due to the contamination, all tigatecbsitly
greater quantities of waste by OB/OD annually.

While EPA is proposing an annual maximaonantityof waste explosives that could
potentially qualify under de minimisexemption in terms of NEW, other quantity considerations
would need to be considered as part of the demonstration, where relevant. For example,
gross/total weightvould be relevanin some scenarios. In particular, where the explosives or
munitions cannobe separated from their packaging for treatment, it would make sense to
consider the total weight, as the packaging w
contamination potential.

The secondamponentof thefirst demonstration is theraste steam(s) to be treated and
their known or anticipated toxicity and byprodudthis components important to consider due
to thevarying byproduct contaminanassociated with the various wastes, the degree to which
they are bioaccumulative or persistenttia environmentand their potential to migratéor
example personal protective equipment (PPE) contaminated with explosives that meets the
definition of waste explosivis an example of a waste stream for whiaeaninimisexemption

would be particuldy hard to justify (Explosivescontaminated PPE and other material that does
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not itself meet the definition of waste explosive would not fall under the qualified exception for
OB/OD.Y® PPE is one of many combustible materials that can be contaminéteeixpiosives.
These combustible materials when open burned generate smoke plumes and large amounts of
particulate matter. EPA does nast a general mattanew these types of wastes as suitable for a
de minimisexemption due to the potential threat tovtan health and the environment associated
with the plumes

Similar to PPE, other combustible materials, construction/building debris, and
noncombustible material contaminated with explosive materials are also poorly suitd&] for O
which would make a@e mnimisdemonstration particularly difficult for these wastébese
wastes potentially generate large amounts of particulate matter, toxic contaminants, and smoke
plumes when burned due to the nature of the waste matrix (paper, plastic, cotton, leaher, oth
types of cloth, mops, pallets, wood, dirt, plastic, concrete, masonry, metalAstd)scussed
under Section Fof this preambléitled, Clarification of Wastes Contaminated with Explosives
treatment by OB/OD of these wasteould generally not be allowetlie to availability of safe
alternatives.OB of chlorinated plastics and chlorinated materials can release dioxins and furans.
As such, these types of waste streams wgatterallynot be appropriate to OB throughia
minimisexemption due to the potential for releases to the air of particulate matter and toxic
contaminants and/or smoke plumes that may conffesite and increase risk to receptors

On the other hand, there are certain waste streamsdyabemore appropate
candidates for de minimisexemptionOnesuchwaste stream is research, development, testing
& evaluation (RDT&E) waste. RDT&E wastes tend to be highly variable and are often produced

in small quantities. As a practical matter, they are often higgngitive and difficult to fully

%For more discussion on wastes contaminated by explosi:
Contaminated by Expl osi veso tiveffecth@agiesi on | | . F. Permitti
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characterize, which frequently leadQ8/OD being selected as a treatment method. Given their
small quantities, the difficulty associated with characterization, questionable stability, and the
limited potential foroff-site transportation of pollutiorat leastwhen treated via OD, they may

be suitable for @e minimisexclusion.

Thethird component of thérst demonstration is thiecationof the OB/ODtreatment
and its potential to impactearby receptors, resourcasd sensitive environmeniBhe location
information would allow for consideration of exposure routes and potential receptors. If, for
example, a facilityvaslocated close to population centers or near sensitive community resources
(e.q., schools, hospitals) the potential for exposumetbaminants from OB/OD would be
higher and thele minimisdemonstration significantly more difficult to make. Similarly,
proximity to sensitive or vital environmental receptors such as aquifers or other drinking water
sources or within the 10¢@ear flooglain, would heighten the threat posed by OB/OD and would
make ade minimisdemonstration more difficult but not impossiblé to substantiate.

The fourth and finalamponenthat EPA is proposing must be considered as part of the
first de minimisdemongtation is grmit conditions andr other control®r protective measures
that are in place arttiatwould inform the potential for contamination onsite and off&teA
expects this would be an important criterion because permit conditions, or othelscamdro
protective measures, can reduce the potential for polllmmexample, permit conditions
limiting OB/OD treatment to only times with favorable atmospheric conditions would inform
whether or not limited OB/OD underdae minimisexemption may be aeptable. Another
example would be the extent to which the combustion temperature during the open burning
would be controlled (e.g., external fuel sources) and optimized for cleaner burning, thus

potentially resulting in fewer byproducts. EPA thus beligveslogical to require the
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owneroperator to consider aspects of how the proposed OB/OD would occur as partief any
minimisdemonstration.

As noted above, the proposegel minimisexemption requires three demonstrations. The
first demonstration includes four components and was discussed @&hev&econd required
demonstratiothe ownefoperator would need tmake in order to treate minimisquantities of
waste explosives by OB/OWould entail evaluating a limited suite of alternative technologies.
The owner/operator wouldeed todemonstragthat the waste explosives cannot be safely treated
by an MTU or that an MTU is not available for the wattat transportation ofite for
treatment by an alternative technology is not safe or availahtkif applicable, that any
existing available osite alternative technology is unsafe for the waste in que&f®A.believes
it is important to considehis limited suite of alternativiechnology options as they, generally,
could be implemented readily withoaitmajorinvestment ofmplementation resourceghis
stands in contrast to the resources that would be required to permit and build an onsite alternative
technology.

Thethird required demonstration the owragrerator would need to make in order to treat
deminimsgguant i ties of waste explosives by OB/ OD
compliance track record. SpecificagligPA is proposing teequirea demonstration thahe
OB/OD facility doesnot have any unresolved compliance or enforcement actions asdato
have a history of significant noncomplianE#A believes such a demonstratisould be
important as a track record of compliance is often indicative of a-mealhaged facilitthat, if
the track record imaintainegd would present a lower risk of contributing pollution. Additionally,
as discussed further this preamblgone component of tHest demonstratioms a consideration

of pemit conditions omwthercontrolsin place that may inforrthe potential for contamination
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onsite and offsiteln order forthose permits conditions and other conttolbe credibly
considereds pollution reducinghe facility would need to have a derstrated track record of
complying with applicable permit conditions and regolas

Duringimplementationthe Director would review thge minimisdemonstratiosand
would grant the exemptioif the demonstratiamhave beenmadeo t he Di rect or 6s
The Director would deny the request for tiesminimisexemption when the demonstrations
required bythe regulationgannot be satisfactorily meh such a case, the facility would be
required to submit an alternative b@ology evaluationn instances where thaee minimis
exemption was grantedyg OB/OD unit used to trede minimigquantities would still need to
meet all of the proposed and existing standards applicable to OB/OD units including the RCRA
permitting anctlosure requirements.

EPA is proposing thahede minimisdemonstrations would need to be maddhe same
scheduleas theownervoperatomwould have submitted alternative technology evaluations for the
subject wastes under § 264.707(c) anddqdpermitted facilities o8 265.707(c) and (d) for
interim status facilitiegSee Section E. Timing for Rule Compliance for more information en th
proposedimelines for alternative technology evaluation submissjd&RA proposes to link the
timelines for submittingle minimisdemonstrations to the timelines for submitting alternative
technology evaluationfer multiple reasons. Firsthis approah similarly spreads out the burden
of reviewingde minimisdemonstrations ah the sameavay the proposed ruleould spread out
the burden of reviewinglternative technology evaluatiorcondthis approach should be the
most efficient for thewnevoperatoras they wouldfor the waste stream(s) in question, only
need to submit either an alternative technology evaluatiomlemainimisdemonstratiorat each

submission deadline.
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Moreover the fiveyear frequency proposed for alternative tedbgy reevaluations is a
sensble frequency fode minimisdemonstrations. For oneneof the proposede minimis
demonstrationgs similarly predicated on evaluating the evolution of alternative technologies
and, as such, would logically have a similar frequeeay.,the demonstration regarditige
safkty and availability of treatmerty anMTU). This frequency should also allowrfomely
consideration of changes that may impadeaninimisevaluation (e.gpopulation growth in the
vicinity of the OB/OD uni.

In practice, the proposed rule would require owfogresrators of permitted facilities
seekinga de minimisexemption tasubmit an initialset ofdemonstratiosalong with the
application forthe next permit renewal or Class 2 or 3 permit modificagsociated with an
OB/OD unit For new facilities or new OB/OD units that are proposed to treat waste explosives,
the owneroperatorseekinga de minimisexemptiorwould submit the demonstratismas part of
the permit application fahenew OB/OD unitFor interim status facilities seeking to use dee
minimisexemptionthe demonstrati@would need to be submitted wih one year of the
effective date of the rule. For both permitted and interim status facilitiedethenimis
demonstratioewould need to be made every five years after the initial demonssatere
made in order to remain eligible for the exemption.

EPA isalsoproposing thaif, at any time, the continued treatment of waste explosives by
OB/OD underhede minimisexemption woulgpresentthreatto human health and the
environmentthe owner/operator must notify the Director within five d&RA is proposing this
requirement in order to ensure tte minimisexemption does not result greater than
negligiblecontamination or potential for exposure or otherwise present a threattan health

and the environmenAdditionally, to further this goal, EPA is proposing thila¢ Directorwould
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be able tpbased on reasonable belief that¢batinued treatment of waste explosives by
OB/OD under tk exemption would present a threahtaman health and the environment
request additional information from the owfugrerator to determine if the OB/OD activities still
meet thede minimiscriteria If a determination is made undeather of those scenaritizat the
continued treatment of wisexplosives by OB/OD und#rede minimisexemption would
present a threat to human health and the environrtienéxemption wuld be withdrawn and
the ownefoperatomwould be required teubmit to the Director an alternative technology
evaluation for the subject waste streams in accordancewiiosectriteria for alternative
technology evaluations

EPArequestcommenton severalaspects of the proposdd minimisexemption
includingthe appropriateness of the components of the demonstiaRdénsolicits comment on
whether additionatlemonstrations axdditionalcomponent®f the first demonstrain should be
included inde minimis exempticand how thosadditionsshould be appliedn particular, EPA
requests comment and supporting data and information on whether 15,000 lbs NEW annually is
an appropriate maximum limit that could potentially qualify undeée aninimisexemption.
Relatedly, EPA requests comment alada and information owhat other quantity levels may
be appropriateinder ade minimisexemptionFor exampleEPA requests comment on the
following questionsCould the quantities that define very small quantity generdtoesan
acceptable benchmar&rfde minimi® Should EPA povide an exemption at a smaller annual

limit (e.g., up to 5,000 pounds NEW annually) without any demonstration beyond quantity, and

27Very small quantity generator is a generator who generates less than or equal to the following amounts in a
calendar month: (1) 100 kilograms (220 Ibs) of a@nte hazardous waste; and (2) 1 kilogram (2.2 Ibs) of acute
hazardous waste listed in § 261.31 or § 261.33(e) of this chapter; and (3) 100 kilograms (220 Ibs) of any residue or
contaminated soil, water, or other debris resulting from the cleanup of a spill, into or on any land or water, of any
acute hazardous wadisted in § 261.31 or 8 261.33(e) of this chapter.
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require a more robust demonstration (e.g., considering location, waste type, etc.) for a larger
category (e.g., 5,0005,000NEW annually)?Should EPA specify in regulation different
maximum waste quantity criteria for different waste strédfos example, should EPA specify a
unique total weight maximum quantity for explosives or munitions that cannot be separated from
their packaging for treatment? If so, what might be an appropriate maximum potential quantity
for such wastes3hould frequency dfeatment by OB/OD be a considerati@ttould any
wastes or should certain waste streams be excluded from considerationd®mnihenis
exemptionAlternatively, is there no amount or type of waste that should be exempt from
consideration of alternative technologies, and thus should EPA not finaleenaimis
exemptionShould the exemption be limited to only OD instead of OBduhthe exemption
be limited to only military munitions or a specific waste stream such as rocket motors? To
RDT&E wastes? Should EPA consider requirements for public notification and/or community
engagement in situations where treeminimisexemption isexercised ¥ so, should these be
limited to only interim status facilities given that the permitting process already includes such
measures?
C. Waste Analysis and Characterization
Introduction and Description

Under 40 CFR 262.11, a person who generatefichwsaste must make an accurate
hazardous waste determination at the point of generatizater§ 270.14(b)(2) Contents of prt
B; General requirementan application fora treatment, storage, or dispoSEBD) permitmust
containa waste analysis plan andemical and physical analyses of the hazardous yehetidas
and materiato be handled at the facility. These analysestcontain all the information

necessaryo treat, store, or dispose of waste properly in accordancéPaiti264 Additionally,
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priortoanyTSDact i vi ti es at RCRA facilities, owner s/
chemical and physical anal ysi sanddelelopawaseepr esent
analysis plarunder§ 264.13. Accurate waste analysasilitate proper handling of RCRA
wastes, thereby minimizintpe release of contaminants, byproducts, and wasteiated with
OB/OD and ensuring protection of human health and the environment. Waste analysis is also
crudal for waste explosives ideterminingwhether the wastes are in fact explosive whdther
there isasafe and available alternative treatmiatt can be used in lieu of OB/OD.

Waste streams currently treated by OB/OD are varied and potentially dasi¢@ro
handle, making accurate waststingmore challenging than fananyother hazardous wastes
due to safety concerngnportantly, waste analysis for operating OB/OD uaitgentlyvaries in
detail and quality. Thus, EPA is proposing requirementsifspx waste explosives which
would clarify how waste analysesustbe conductetb determine whether a safe alternative
treatment is available for thexplosivewaste and, if nowhetherthe waste is eligible for
treatment by OB/OD.
Proposed Revisions and Supporting Rationale

EPA proposes adding 8§ 26886 Waste Analysis under the new proposgapart Y for
OB/OD unitsand§ 265.706 Waste Analysi®r interim status OB/OD unit®©wner and
operators would have to comply with both the propo$e2i6d 706 and 265706 requirements
addition to the existing general waste analysis requirements under § 264.13.

Under the proposed 8§ 2686 requirements, an owreperator would be required to
conduct a detailed and complete waste analysis for each individual explosive waste stream. In
addition, the ownédoperator would be required to review and update the waste analysis

whenever there is a change in the waste gestaatl at the time of permit alpgation or
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renewal. This is consistent with existing waste analysis regulations; hog&&t706 would
additionallyprovidedefinitions, clarifications, and requirements specific to waste explosives
EPA would clarify thatndividual waste streams must be analyzed for each individual product or
potentially explosive material; it would not be adequate to analyze wastes based on large groups
of wastes, such as Apropell ants, 0 iber mandsl ar ms
may be grouped for the purposes of final treatment, but they may not be considered the same
when conducting waste analyses. Each type of round, identifischbyfacturing or product
specifications, would be analyzed separately. Explosivesopeflants would be separately
identified by their individual chemical formulations, including inert bindard materials
Variations of propellant due to degradation and ageing would not have to be analyzed separately
unless such degradatiteads tosignificantly different handling procedures and chemical
properties. Some waste streams consisting of debnsaterialcontaminated with explosives
may be combined for the purposes of the waste analysis, provided they are of similar type of
material and camamination. For example, explosteentaminated gloves and shoe booties may
be considered the same waste stream if they are both contaniintitecsame extent amdth
the same explosivélowever these materials would not be combimgth significantlydifferent
materials, such as building and construction matef@isyaste analysis purposes even if
contaminated with the same explosiker example, personal protective equipment should not
be combined witltoncrete debris and lumber even if both ageificantly contaminated with
the same waste explosive.

Under § 264706(a), EPAproposes thawastes may only be considered for treatment by
OB/OD if the waste isoundto bewaste explsives EPA proposes the definitiaof waste

explosivedn § 260.10a shazardous wastes that exhibit the reactivity characteristic (D003) and
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are capable of detonah or explosive chemical reacti@s defined irg 261.23(a)(6X8) and
include propellants, explosives, pyrotechnics, munitions, military munitions as defined in
§260.10, and unexploded ordnarideurther analysis described ir2§4.706is in addition to the
standard requirementsirrently in the regulains. The tests described in this section are
secondary to the determination if a wastawgste explosivehowever, the tests here may be a
part of that determinatioffhe primary purposes of thiests descriptions, or properties that
would berequiredin this sectiorare to determine 1) if an alternative technology is available and
2) what specific permit or treatment conditions are neé¢de@®B/OD or alternative technology

In § 264706(b), EPA is proposing that waste analysis would include, for each unique
waste stream, a physical description, chemical constituent analysih@ndtal properties
analysis, unless the information is already known from process or generator knowledge as
descrbedin this sectiorf® Within eachset of waste streams describednergoperatorsnight
be required t@onduct multiple wastanaly®sfor the same type of munition or explosiviethe
explosive isageing, degrading, atherwise offspecificationand his causes a difference in how
the explosive must be handled and treated, then a new analysis would be donedorgaoh
explosives, and they would be considered separate waste strémmexample, an
owner/operatothat ismanaging a mdel of rocket motora/ould separate a group of the same
model rocket motors if some of them are found to be significantly older or degraded and the age
or degradatiors the reason for different handling or treatment procedures.

Physical description is most important for munitions, explosives, fireworks, fuzes, and

other designed materials that are not bulk explosive or propellants. The physical description

28 There are thousandas items inthe DoD inventory, and any individual site will have far fewer items that.
Larger, more complex sites may have a couple hurithed that must be analyzed. Depegdim the analysis,
these items may be combined for treatment purposes.
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would include the design, dimensions, mass, main component featurdse aagdihg thickness.
All these considerations are important in determining if there is an alternative technology that
could be used in lieu of OB/OD. Physical description of the bulk explosives, including
propellants, would include the phase, color, mdsasity, and any other physical characteristics
determined relevant by the permitting authority. Physical description for explomnaminated
debrisor materialwastes would include a description of the items and base materials that are
contaminated, iaddition to the source and type of contamination.

Under the proposed requirements, a complete chemical analysis and breakdown would be
required to determine the chemical constituents and the percent composition of each chemical in
the waste stream. A S@yeData Sheet (SDS), if available, for each component chemical would
be required as part of the analysis. Wastes containing multiple materials or components would
have their chemical constituent analysis described separately for each material. As aa,exampl
rockets, munitions, fireworks, and other wastes would have their chemical constituent analysis
for its propellant, energetic materials, casings, and metals listed separately. Explosive
contaminatedhazardouslebrisand materialvastes would not need hamical analysis on the
contaminated base materials (e.g., gloves), but would need a chemical constituent analysis on the
contaminant of concerprovided thanaterials do not contaemny wastes prohibited from
OB/OD under 64.708(b)(11) The NEW for each waste stream would be included as a part of
the chemical constituent analysis for each individual waste stream

In 8§ 264.706(b)(4)pwners/operators would be requirecatmlyze thehemical
properties of the chemical constituemisich aredescribed abové&.he analysisvould include
measures ahsensitivty (for impact friction, and electrostatic dischar{feSD)), flash point,

pH, and free liquid determinatioRigure of insesitivity is the measure @he probability of a
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material to initiate or detonate response tquantities of external stimulimpact insensitivity is
most commonly done with a drapeight bwer, friction insensitivity has several tests including
the Alleghany Ballistic LaboratoryABL ) andBundesanstalt fir Materialforschungd-prifung
(BAM) friction tess, and ESD insensitivity is measured widryingenergiesleliveredvia
capacitorg® The permitting authority may requigdternativetests oranalysif the
determinations made thaparticular tests arensafe or unnecessary

EPA assumes that much of the information required for its proposed waste analysis
requirements is alreadikely known to owner®perators. EPA is proposing that process
knowledge and generator knowledge are acceptable in lieu of a detailed and congikete wa
analysis for a given material as long as it would meet the requiremeéng647706(d). Process
knowledge would include known reactions when materials and reagents mix. For example, the
nitration of toluene to form TNT would be a form of wefitablified chemistry and the presence
of TNT in a material may be determined from knowledge of the generating prilzass.
chemicals found in an explosives waste stream would already have mangloéheal
propertiesdescribed above knowrt.Wwould notbe necessary to deterngrtheimpactsensitivity
of TNT given thathis is wellestablishedn the scientific literatureOwners/operatos mayfind
suchpublished chemical datafromn a c¢c hemi cal tha maybeused msteadd 6 s SD
of site generatetésting data

All detailsof the waste analysis, including supporting informatiaoh as known
chemical properties dhe materials or components tleef, would be required to be submitted to

the permitting authority. EPA proposes that owners/operators submit these data electronically to

22 The dropweight tower involves dropping a 1 kg mass repeatedly to determine the heighpvduiobes
initiation 50% of the timeABL andBAM testsuse specializedample plates and movingheels tadetermine the
initiation point in response to friction stimulus.
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ease submission. EPA acknowledges that there may be unknown information with respect to
certain explosives wastes anati may not beracticable tsafelyconducttesting toprovide
data on all relevant chemical propertie®A is proposing 264706() to require
owners/operators make reasonable efforts to gather the data required in the proposed waste
analysis regulans. Should there be any safety concerns with acquiring the data, the permitting
authority may allow some sections to be submitted as incomptatsy would not compromise
the evaluation of alternative technolog@sdevelopment of protective permitraitions
described in Sections G and H

EPA also acknowledges there is some waste analysis information that may be of a
sensitive or classified natuamdnotes thasuchinformation could be withheld from public
disclosure and would not need to be refieesl in the permit. The owner/operator would need to
work with the permitting authoritio determine how the data sharing and access can occur,
includingacknowledging thahe minimum regulatory staféquire access to the data and that
the regulators may apply for and obtaohequate security clearance, if needdgk permitting
authority is responsible for furnishing staff that can go througbkeherity clearance processd
obtaining and maintainghadequate security clearance
Summary and Request for Comment

EPA is requesting comment on its proposed requirements for waste analysis applicable to
explosive wastes in 8 26406. EPA is also requesting comment regarding how best to balance
protection ofsensitive or classified information with the dadyprovide for neaningful public

involvement throughhe publicnotice andcommentprocess
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D. Alternative Technology Evaluationand Implementation
Introduction and Description.

As discussed in SectidhA. Backgroundthis rulemaking proposgamong other
changes and additions, revise the existing regulation that established an exception to the
prohibition on theDB of hazardous wastaut that allows for the OB/OD of waste eglosives
when there are no safe modes of treatment avail@bkrevisions are needed to provide clarity
for the required actions, which are to conduct an evaluation or reevaluation of alternative
technologies to OB/OD and to implement identified techgiels as well as tgrovidea process
for demonstrating eligibility, through an alternative technology evaluation, for the exception to
the prohibitionand the associated timing for doing so

The existing regulation &265.382 banne®B, includingOD, of hazardous waste with
one exception OB/ OD was all owed for the treatment of
be disposed of through other modes of treat me
must demonstrate that there awo other safe and available alternatives for disposing of its waste
explosives. Regulatory language referring to a demonstration was included in the 1978 rule that
proposed a prohibition on t@B of hazardous wasf@ However, when the regulatory langea
was finalized in 1980 & 265.382, this demonstration language wasfinalizedbecause it was
concluded that open burning of hazardaastecannot be conducted in manner that is protective
of human health and the environment and thus, there wamgerla needt is uncleay

howeverwhy the demonstration language wed includedn the final regulatiorwith respect

30 Open burning of hazardous waste waginally proposedtobpr ohi bi t ed unl ess the owner/
demonstrate that alternative treatment and disgpossmmet hods éhave been evaluated and
or economically infeasible or that the transport, treatment, and disposal of such waste poses a greater risk to human
health or the environment than o®%en burning.o 43 FR 59
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to OB/OD but such a demonstration remains implicit so that eligibility for the use of OB/OD
can be proven and a permit can be isfoetteatment of waste explosives via OB/OD.

Further confounding implementation of alternative technologies for facilities operating
under Subpart XMi scel |l aneous Units permits or nOB/ OD
prohibition of OB of hazardos wastes nor the exception for waste explosives isuiygart X
regulations ag 264.600. However, EPA did address its expectations for permitting OB/OD units
in the 1987 final rule for Subpart X Miscellaneous U(see footnotel3). These expectations
and supporting statutory referencesraset at ed in EPA6és June 7, 2022,
entitledOpen Burning and Open Detonation (OB/OD) of Waste Explosives Under the Resource
Conservation and Recovery Act (RCRK).summarize fromhe memorandum, EPA expects
that Subpart X permits would only be issued for OB/OD units treating waste explosives as
defined in§ 265.382, and that such permits would incorporate the prohibition on OB/OD except
for waste explosives which cannot safely b&pdsed of through other modes of treatniszd
footnotel?).

Proposed Revisions and Supporting Rationale

EPA proposes to clarify the existing regulations to remove any ambiguity in
implementing the requirement to demonstrate eligibility for continue@u®&/OD in light of
the availability of safe alternative technologies. EPA proposes to revise the regulatory text at
§265.382, and include new regulatory text in rselypart Y,88 264704-264715and §8§
265.704265.715 to explicitly state that OB/OD fdiies must demonstrate, through an
evaluation or reevaluation alailablealternative treatment technologiegich, if any, of their
waste streashave no available safe alternative treatment ang,dan continue to qualify for

the exception to the prohibition on OB/OD for waste explosives. In addition, this proposed rule
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provides the criteria for evaluating alternative technologies and the required content for
documenting that evaluatipas well aghe timeframes for conducting alternative technology
evaluations and implementing identified alternatie&3A notes that, during the evaluation and
implementation periods for an alternative technology, owners/operators may continue use of
OB/OD to treathe subject wastes

There are several reasons, discussdlis preamblethat may contribute to a
misperception that unless EPA updated its regulations to state that safe alternatives are available,
the requirement to demonstrate eligibility for OB/ODIcai not be I mpl ement ed.
position that additional regulations must be propdbatexplicitly state thahew evaluations or
reevaluations must be conducted to assafesalternativethatarenow available because the
expectation has beemd remains that when technologies become available, they would be
implemented. Nevertheless, owner/operator uncertainty regarding the requirements of the
existing regulation has contributed to inconsistent application of the regulation and as a result
fewer alternative technologies are being utilized than could be at thisQimeeof he goas of
this proposed rule is to increase the use of alternative treatment technologies to the maximum
extent possible by clarifying the existing regulation and progidiprocesand timeframesor
demonstrating whether OB/OD facilities can continue to qualify for OB/OD.

Need for Clarification

Despite the uncertainty associated with the existing regulation that OB/OD facilities must
demonstrate eligibility for OB/OD, EPA recognizes that there are facilitiesegudatory
authoritieshat havebeenimplemening the existing regulations as written. AsAgril 2023 24
facilities out of67 operating facilities have conducted an evaluation of available alternative

treatment technologies and of thosghave identified an alternative whild have concluded
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thereare no safe alternatives available. On the other HArfdcilities have not conducted any

evaluation andwo facilities are not known to have conducted an evaluation to demonstrate

eligibility. Not included in this count are the facilities that have afger or are operating

alternative treatment technologieBhere may be several reasons why implementation of the
requirements has been inconsistent, ranging from omission of explicit demonstration language
leading to differing views on applicabilitgpbsencef a process for conducting the

demonstration; ainsufficientcommunication by EPA on the development and use of available
alternatives over the past few dhdoccOBMOB.s | eadi n

Availability of Alternative Treatment Technology Information

As referred to abovansufficientcommunication regarding availability of alternative
technologies may be a reason why therenodbeen consistent implementation. If information
is available but has not been previously compiled and published in a document for reference,
novel technologies can be daunting to implement regardless of requirements. In recognition of
this, EPA set out to collect and publish information that couldta®@8£0D facilities in
evaluating potential alternative technologies and that would be helpful to fregraiithorities
in facilitating facilitiesdé transition to alt
December 2019lternative Technologies ©@pen Burning and Open Detonation of Energetic
Hazardous Wastegsee footnot@019) that describes available alternative treatment
technologies antlentifies the extent to which individual technologies have been develibped
also identifieghose that have be@émplementedat various locationbecause they are mature,
maintainable, reliable, and have been demonstrated to be effective and safaritetyaof
explosive waste streamBhe report provides the formative steps for evaluating the efficacy and

the pros and cons of the technologies for particular applications but does not attempt to analyze
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the technologies according to the many specifie$yof waste explosives each is capable of
treating.Much of this specific information, howeves available inthe NASEM January 2019

report on alternativeg\lternatives for the Demilitarization of Conventional Munitio@&nuary

2019). In the NASEM ngort, the committee performed an analysis of the stable munitions in
DoD6s demilitarization st ockpi¥lgreupdgdthaitemsby e t r e
category, and listed the items that can be treated by an existing alternative tecArr@agpal

of the analysis was to provide examples of possible alternative technologies for each category

(see footnotd, pgs. 81-83).

Another resource on alternative technologies that has become available since the
publication of EPAG6s and NASEMO6s reports is t
Guidelines (IATG) forDemilitarization, Destruction and Logistic Disposal of Conventional
Ammunitionpublished in March 202hy the United Nations Office for Disarmament Affaifs
This report provides a description of available alternatives and their treatment capabilities, a brief
mention of cost considerations for alternative technologieshfusebile alternative treatment
technologies, and negative environmental impacts of OB/OD.

The IATG document notes that technology exists to destroy most ammunition types
However, while the technologies exist, the report does note that implementationasly a
logistics issue due to the inherent hazards and risks associated with processing operations and
large tonnages and quantities of individual items, among othespédeific considerations (see

footnote3236, pgs.viand 7)Thi s i s consistent with NASEMG6s f

3 Static fire is a form of open burning that is most often used for treatment of propellant in rocket motors. The

rocket motors are placed either horizontally or vertically (nose down) and secured in a stand and an electrical charge
initiates the burn(Seefootnote4, pg. 31)

32 United Nations Office for Disarmament Affairs (UNODA), IATG 10.10:2021, 3rd Edition.
https://data.unsaferguard.org/iatg/en/IATLG.18 Demilitarizationdestructionlogistic-disposall ATG-V.3.pdf.
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exceptionsit appears that is technically possible to apply existing alternative technologies to
demilitarize thamajority of the DODICs[PoD Identification Code] in the demilitarization
stockpile inventoryThe exceptions referred to are the munitions identified as unstable and
potentially shock sensitivé\ caveathat should be mentionedtisatNASEM was unable to
fully investigatewhether or not existing alternative technologiesagmeropriate for every
DODIC currently being disposed by OB/OD, because that would require aid@pth technical
and engineering analysis of the construction, fuzingfamctioningof each specific munition
(see footnotd, pg. 80) EPAdiscusses later in this sectitiratalternative technology
evaluations are sigpecific such that each waste stream at a facility must be evaluated for
available alternatives

Also of interest, th IATG document discuss&$TUs as a potentially effective option.
As new MTUs become available, aasimore entities seek their use, they become more
practical and with the capability to rent their services, they become more accégssible
footnote3632, pg. 10 and.3). EPA recognizes tham the U.S.MTUs could provide an effective
solution for facilities using OB/OD infrequently, that have smaller quasititievaste explosives
requiring disposal, thdtave a need tsupplement an existing alternative technology, or any
combination of these situatioria.the U.S. here areexplosives treatmemTUs (which are in
most cases owned by private compaikatare not widely used due to the tiraensuming and
resource intensive efforts to obtain a RCRA permit for a limited duration and for every location
it is used. EPA is proposing a new streamlined RCRA permitting approach to facilitate the use of
MTUs by removng some of the regulatory burden associated with issuing RCRA permits for
these units (see SectidnL. Mobile Treatment Units for Waste ExplosiyedITUs may be

subject to permitting or regulation under other laws as well (e.g., Clean Air Act).
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Environnental Impacts of OB/OD

Although not discussed at length, the IATG document notes in several places the
potentialnegative environmental impacts associated with OB/OD. The EPA and NASEM reports
also note potential negative environmental impacts due to the reldasatofent byproducts
directly into the environmenThere are severabtentialroutes of releasitom OB/OD,
includingair emissiosa n d A kothat kre ahallenging teample, monitor and quantify
Many studies have attempted to characterize air emissions from QBUOIDcharacterizatias
fundamentally difficult to do because neither OB nor OD lardined emissions that can be
readily monitored or sampled, unlike an incinerdtom which stack emissions can be
monitored and sample@B/ODcanalspopr oduce r esi ¢ouenhiarhd ifsk itchkeo wlt
of metal fragments, unreactegplosive contaminants, and other waste items, onto the land
these releasemealso difficult to measuréhese challengampart uncertainty regarding
guantities and types of contaminants that are released into the air, soil, groundwater, and surface
water bodies from OB/OD of waste explosives. This uncertainty raises concerns about negative
impacts to human health and the environment from wastes that have the potential to release
heavy metals, perchlorate, particulate matter, PFAS, dioxins/furanssieeptompounds, and
other toxic and hazardous contamina(&e als&ection II.A Background above.)

Studies have sampled air emissianthin an inflatable hemispherical detonation
chamber known,0aadsby asingielmstat fiers lordoalloorend airplanes outfitted
with sampling equipment, or samplers affixed to palean attempt to capture and analyze
emissions from open burns. More recently, studies have utilized unmanned\stans
(UASs) or fAdroneso to coll ect aThesedataaressi on dat a

considerednore representative thaataobtainedrom prior methods due to the ability to move
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the drone into the plume and maintain position within the pliBased on a reasable
assumption that the plume is homogeneous, and a known mass and composition of the waste
explosive being tested, the total emissions can be estinkbdacetver, @spitethe advances in
measuringemissionsand themproved methods faralculating totaemissionsquestions
regarding the representativeness of the data remain benauseataare needed thaeplicate
the quantities and chemical composition of waste explosives that are routinely treated at OB/OD
facilities beforedefinitive conclusionsan be made® 3* Ideally, future studiesvould include
both air sampling and soil/surface sampling so that a more complete mass balance can be
achieved by accounting for all treatméyproducts similar to thewo studies discussad the
next section

EPA is aware ofwo studesthat samplediaemissions and ground surface deposition
from OD evens. Onestudyutilized a UAS to measure energetic residues from five separate
uncovered detonations, using a block of Composition C4 expté$dreesach detonation, that
took place on snowovered icé® Snow was chosen to improve the accuracy and quality of the
surface measurementsnbt only provides a visual on the location and extent of residue
deposition, but it also eliminates interference encountered when detonations are conducted on or
under the sojlwhich causes soil to become entrained with the residues from theTbiast.

detonation reacti®werevery efficient, averaging 99.9993%hich means that very little

BfiField determination of multipollutant, open area com
unmanned aeri al al&tmospHere Ervirodment,RQlT. el | , et .
https://cfpub.epa.gov/si/si_public_record_report.cfm?Lab=NRMRL&dirEntryld=339722
“ACharacterization of Air Emissions from Open Burning
Gullet, August 23, 2017

35 C4 is an explosive comprised of RDX, HMX, and plasticimed is often used to initiate treatment of waste

explosivesand referred to as the donor charge

%A 1 mpr o v-tletomatiop ensrgetics residues estimations for the Life Cycle Environmental Assepemcess

for munitions. o Walsh M., et al . November 15, 2017.
https://www.sciencedirect.com/science/article/pii/S0045653517318490
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explosive residug/as generated (i.e., only 0.0007% of the C4 was unreaQgéttjetotal
energetic residuthat wasgenerateénd measured via air and surface damgpit was found that
less than 7% wais the air emissionswhile nearly 93%wasdeposited on the sno&PA notes
thatthis finding, in which only a negligible percentage of explosive was unreamtedhot
unexpected becauselid chemicakxplosivedike C4, when not combined with other materials
combustefficiently and producenuch lessesiduethan when combined with other explosives or
munitions A significant difference between this study dyplical waste treatmerdctivitiesis
that waste explosiveend munitiondreated during OD events contain more than just the
explosive donor charge.g., C4) The wastesaninclude metal casings and other items that
not undergo complete combustiard produce residuesmetals are not combusted atatid
depending upon the wastes treated dispersednetal fragments often contain unreacted
explosives

EPA has identified only onetherstudythat has collected emissions from OD. This
study, whichprecedes the study discussed abwxass conducted using an aerostat figiled was
comprehensive in thatutas the first tasample emissions from OB, static fire, and @l
collect a limited numbenf soil samples to ascertain whether metals and energetics collected in
the plume emissions were from the existing soil content or to the munitidhs. study resulted
in successful sampling campaigns aechains the first and only one to take measureésnemder
conditions representative autineopen air detonations and burniofgmunitions The results
from detonation of Comp B compare well with the more recent sampling conducted during

detonations of C4 noted abosech that a very small fraction wimsind in air emissionghe

37 fiderostatbased sampling of emissions from open burning and open detonation of military orddaAceell,
et. al. Journal of Hazardous Materid@815. https://19january2017snapshot.epa.gov/sites/production/files/2015
03/documents/9546011.pdf
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limited datafrom detonatiorof munitiors found that the amount of the metalnsferred to the
air wasbetween 0.3% and 22% with the majority of data indicating about 1% oHea®ver
thisindicaies that significantly large portioof themetalemissions ardeposited on the
ground accounting for the remaining balance in the range of 78% to 99.7%

Both studies, while informative regarding the constituents that are released into the air
from OD eventsindicate that the balance of emissions from OD events are deposited on the
groundsurface The findings from these studiesor r el at e wi th EPAG6s findi
from repeatedDD eventscan cause extensive soil and groundwater contaminatien the
deposition products remain on the ground surf@ee footnot® and subsequent paragraphs

As discussed, it is challenging to obtain air emission data from OB/OD events,
particularlyfor events that would be representative of routine treatment, thatpavide a
guantitativeestimateof potentialhuman health and environmental impaEgery study that has
been referenced in this section has a common thread, which is thartiamited data points
and that results should be verified through additional samptiogever, there is soil and
groundwater data collected from OB/OD unitasg.e., per monitoring and reporting
requiranents of § 264.601j)hat desprovide a quantitative measutet can be used to estimate
potentialimpacts to human health and the environmienaddition,EPA initiated a study of nine
OB/OD facilities thathave undergone, or are undergoing closure, to examiressiessment and
cleanup procedures used to achieve closure at each of the nirfeestésotnots). Assessment
procedures characterize the site by identifying the areas of contamination and the contaminants
found in each environmental medium including soil, groundwater, surface water, and sediment.
Cleanup procedures are the techniques and technolesgddo conduct the cleanup. The goal of

the study was to determine the extent to which the cleanup procedures implemented at each site
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have achieved clean closéfté.e., closure by removal or decontaminafi@md are protective of
human health and thenvironment.

Drawing on information and data provided for the site assessment procedures, EPA
documented the contaminants that exceed action levels in environmental media at closed OB/OD
units3 These contaminants include explosives (RDX, HMX, TNT, Dp&fchlorate,
nitroglycerine), heavy metals (aluminum, arsenic, barium, cadmium, chromium, cobalt, copper,
lead, manganese, mercury, selenium, silver, thallium, zinc), and other contanfr@Bgs (
benzo(a)anthracene, benzo(a)pyrene, benzo(b)fluoranthe(tzethiylhexyl)phthalate,
chrysene, dioxins/furans, DNEDB, endosulfan, ethylbenzene, fluoranthene, indeno¢1,2,3
cd)pyrene, naphthalene, nitrates, nitrobenzene,, kKiBnes). In summaryjtes that open
detonated waste explosives exceedeltbn levelsnore often than sites that only open burned.

In cases where both OB and OD led to an exceedance, the maximum concentration of the
contaminant associated with OD was most often greater than the concentration resulting from

OB (see footnot®). Overall, ths study whi ch can be found in the d:¢
rulemaking,demonstratethat dispersal of OB/OD treatment residues into the environment

contributes tesoil and groundwatezontaminant concentrations that exceed risk threshold levels.

A Cl ean cl osur e 0 ciosurebyréemsvalmradecontaminati@ufing closureffaoility
owners/operators must comply with the closure performance standard at ABELERL or 40 CFR 265.111.

According to 40 CFR 264.111 and 40 CFR 265.111, closurelmusimpleted in a manner that: (a) minimizes that
need for further maintenance) @ontrols,minimizes or eliminates, to the extent necessary to protect human health
and the environmenpostclosure escape of hazardous waste, hazardous constituents, leachate, contaminated run
off, or hazardous waste decomposition products to grousdrface waters or to the atmosphewad, (c) complies

with the unitspecific closure requirements of 40 CFR Part 264 or Géberally, two types of closure are allowed
closure by removal or decontamination and closure with waste in BleacauséB/OD is considered treatment

rather than disposal, OB/OD facilitiase required taonduct closure by removal or decontamination.

39 Each site determined remediation standards based on the expected future use of the site, thus the action levels
reported foreach facility may vary in their representation (e.g., residential specific screening levels, residential and
industrial Maximum Contaminant Levels, preliminary remediation goals, etc.).
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In closing it should be noted that enclosed thermal technologies such as incineration
have been more thoroughly evaluated than OB/OD, due to the-abtaa challenges with
evaluation of OB/OD emissions apdtentialrelease of contaminants, byproducts, aagtes
and it has been determined that combustion controls and air pollution controls are needed to
ensure protective operation of these technologes 88 264.340, 266.100, 270.62, 270.66,
63.1200) Due to its open nature, it is not possible to appgh<ontrols to OB/OD. Thus, these
uncontrolled emissions from OB/OD are a clear cause for concern.

Alternative Treatment Technology Evaluation Criteria and Content

In March of 2022, EPA held a series of early engagement meetings to solicit feedback on
revising and amending several regulatory requirements related to OB}@Dof four topics that
EPA presented for feedback was an explicit requirement to evaluateitertreatment
technologies and implement identified alternatives, as well as criteria that should be considered
when evaluating alternative technologi@sross the individual participant groupbete were no
objections to inclusion of an explicit rdgtory requirement. Regarding the criteria, EPA
received a variety of suggestions, but a common thread was that safety is the most important
criterion. In addition to safety, suggested criteria are maturity, environmental pratesgve
demonstrated efféiweness, cost, overall lifecycle emissions and exposure, volume and
characteristics of waste streams, commercial availability, reliability, and maintainability. One
commenter grouped individual ,crsiucehlr itabgiestn dteerc hr
must be consistently reliable, maintainable, and not have high operationgbeedtsotnote?3).

EPA believes that certain criteria should be mandatory while others should not but could
be utilized to make a business decisidor example, to sektt the best technology or

technol ogies for the individual facilityés ne
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for every technology evaluati@reunchanged from theriginal criteriafinalizedin 1980 at §
265.382 which are that technologiesust be safe and must be available. As explained in more
detailin this sectiona safe technology accounts faotentialrisk of explosion when handling
and treating waste explosives as welpatentialrisk to human health and the environment from
treatmenbf munition constituentyproducts and wasteassociated with OB/OEPA
recognizes there are lomtigrm risks and immediate risks when managing waste explosives. Any
acute risks from explosiatueto increased handling and storage associated with alternate
technol ogies must be evaluated by an expl osiv
determinationAvailable means that a technologgn be used, rented, leased, purchased, or
custom deigned and constructed from a qualified vendor or qualified eanilyhas been
determined through a technical evaluatisuch as a demonstration at fstiale to consistently
perform the functions necessary to be effecifiese factors are basedugp® A6 s mandat e
under RCRA to protect human health and the environment, and in consideration of the hazards
associated with the handling, storage, transportadiat treatment of waste explosivés
requirement to implement an alternative technology cammobet if one is natafe and
available.

CriteriathatEPA does not believe should be included as mandatory criteria for
evaluating whether technologies can be used are tied to the cost of implementing and operating
alternative technologies. These eodtited criterisshould not remove a technology from
consderation Ultimately, these criterizelate to a busine8sd et er mi nat i on of a t €
suitability for its waste streams.

Cost is a criterion given considerable weightregulatedentitieswhen choosing

betweeravailable treatment and disposal ops that meet their needs and environmental
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compliance requirementslowever, EPA does not believe it should be a mandatory criterion for
screening out potential alternative technologid® relevant standard under RCRA section 3004
requires that treatmerechnologies protect human health and the environment. Therefore,
regulated entities must identify and implement technologies that meet this stAdbdaed=PA
recognizes regulated entities will likely consider cost and other practical factors in such
screening, there is no need for EPA to identify these considerations as mandatory criteria, nor
would it be appropriate for EPA to do so, because the regulated entity must ultimately
demonstrate that the approach selected meets the protectiveness stdedafdre, EPAas
not includel cost as a criterion that could be used to screen out potential alternative technologies.
EPArestatedn the 1987 final rule thadB of nonexplosive waste could not be
conducted in a manner that was protective of human health and the envirom@yegte
Agency fAimade this finding i n (BDOGnexplosiveor o mul g a
hazardous wast& £65.382) and has no nemformation to suggest this conclusion should be
revised. The Agency, therefore, intends to deny any permit applications it receivesulnpaet
X for such activitie® (See footnotd.3.)

Alternative Technology Criteria and Evaluation Contdgsjuirements

Thefollowing sectiors present the technology criteria that EPA proposes to require for
evaluating potential alternative treatment technolqgied the content believed to be necessary
to allow for regulatonyauthoritiesto determine that thevaluation conducted by the facility, or
on behalf of the facility, is complete and the conclusimaside adequate rationalall
information would be compiled in a report for submission tadigeilatory authorityor review
and approvalThe proposedegulations are located at 88 264.707 and 265.707.

Alternative Technology Criteria
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For the alternative technology criteria, EPApecifyingthe proposectriteria according
to the existing requirements: safe and availabhe. only revision is that EPA inow providing
clarity by describing how these terms are to be applied whalnatingalternative technologies
Safe meanthat a technology must be designed, constructed, and operated in a manner that is
safe for the wastes to be treated and that appropriate procedures and technologies are used to
ensure safe handling and treatmamd appropriate safeguards for worker sadstgetermined
by explosivespecialistsSafe can also refer fiprotectiord of human health and the
environmentwhen consideringt e ¢ h n arkatngent Byproducts; however, protectiveness in
this sense would be evaluated during the permitting prodass thie appropriate standards are
developedEPA discussesn Sectionl. F. Permitting of Alternative Technologiegsow the
ability to monitoroperations antteatment byproducind thecapability to treat toxic
byproductsare critical factors to assure protectivenésailable means that a technologgn be
used, rented, leased, purchased, or custom designed and constructed from a qualified vendor or
any entityand has been determindadugh a technical evaluation to consistently perform the
functions necessary to be effectitu bl i shed sources such as EPAOGs
also be consulted to help inform whether certain technolagidsl be applied.
Safe

EPA recognizes thany technology under consideration for usest be safe for the
wastes to be treate8afetyhas been an existing standard since 1880ing asone of the
criteriafor allowing an exception for waste explosives to be treated by OBfQDis rule, EPA
is clarifying that safety remains an important criterion, but is providing additional context in
terms of alternative technologies that are now avail&ilesn that any decision regarding

whether a technology is safe to use is baseti@degreeof risk the entity using the technology
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is willing to acceptEPAIs clarifyingthat safetys amandatory criteriomndproposes safety to
meanthata technology must b#esigned, constructed, and operated in a manner that is safe for
the wasteso be treated and that appropriate procedures and technologies are used to ensure safe
handling and treatmeaind appropriate safeguards for worker saéstgletermined by explosives
specialistsSee proposed safety criterion§8t264.707(b)(1)(i) and 26.707(b)(1)(i).

Safety is cited by regulated entities as an important criterion and the number one criterion
by theDDESBfor acceptability of an alternative treatment technol@y. D goal isto expose
the minimum number of people, to the minimamount of explosives for the minimum period
of time (see footnote23). Both OB/OD and alternative technologies reqeixplosives handling:
transport to storage, placement in storage, removal from storage and loading for transport,
transport to treatment site, and unloading and placement at the site. Additional handling may be
required for alternative technologjé@scluding any needegre-treatment activities such as
disassembly or size reductiond.,to reduce the physical size aN&W). Althoughmost
alternative technologies ampde-treatment technologies increase handlmghly automated
processes may reduce safasks to workers when compared to OB/Qd2e footnotd, pg. 25)
Automated processes are designed according to specific wasteatygisis are more likely to
be utilized by facilities that have large quantities of similar waste types that would nioéreq
frequentre-tooling and reprogramming teswitch from one waste type to anothEhnere are also
instances when additional handling is performed in preparation for OB/OD, for example, when
projectiles contain submunitions. The submunitiareremovedrom the projectile casinigy
disassemblypefore treatmertb prevenuntreatedsubmunitiondrom being disperseito the
environmentThus, in some instances OB/OD may involve the same amoerplafsive risk

throughhandlingas compared withn alternative technology.
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A first step in evaluating alternative technologies is determining which wastes are
amenable to treatment by an altéiveatechnology. For waste explosives that are documented to
be unstable and/or potentially shock sensiéind have been determingxbe unsafe by an
explosivesspecialisf© there may be no other choice but to treat these wastes by OB/OD. The
NASEM repat acknowledges in several instances that OB/OD may be the only safe option for
munitions that may detonate or deflagrate when disturbed. Thus, handling and transportation of
these munitions should be minimized to reduce exposure of workers to the explravdsee
footnote4, pg. 79) However, the NASEM report also indicated that only two munitions that
were in the demilitarization stockpile or fAB5
committee by the Office of the Product Director for Dlgarization (PD Demil) as not suitable
for alternative contained demilitarization due to instability. According to PD Demil, the 105 mm
rocketassisted projectile (quantity of 240 tons) and 8 in. reakststed projectile (quantity of
744 tons) were pettially shock sensitive due to depletion of stabilizers in the rocket propellant
(see footnote 4, pg. 78)o put this into perspective, of the total 430,987 wfmaunitions in the
total demilitarization stockpile as of September 30, 2084 tons, oapproximately 4%, could
not be treated by an alternative technology due to instability. This inventory will fluctuate over
time, but it is helpful to understand approximately how much wasatecontinue to require
treatment by OB/ODEPA does anticipate that, as more alternative technology evaluations are
conducted at individual facilities as a result of this rulemakirgntimberof wastes identified
as unstablevill increase as munitions waste streams are evaluated specificdéyetonine

suitability for an alternative technology.

40 1tems can become unstable and potentially shock sensitive asuti@féise depletion of stabilizers in the
explosives or propellants caused by excessiveate environment in which it was containéd addition, items
that are damaged can have unpredictable stability.
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EPA notes that facilities engaged in RDT&E produce explosive waste streams that vary
widely andmaybe difficult to characterize due to changes in stability resulting from testing and
evaluation. The témg and evaluation phases subject the explosive containing items to physical
and thermal stressors to ascertain their stability and performance. These activities damage the
items and increase the sensitivity which in turn, increases the handling riekstoremanyof
thesewastes are not amenable to gireatment technologies (e.g., cutting, disassenviatygh
may berequired when the NEW must be redutedbe treated in an alternative technoldgy
addition, some RDT&E explosive waste streams coon$isbvel chemical formulationsnd
physical featurethat are intended tchangethefundamental chemical and physical
characteristicef the energetic materiavhich imparts uncertainty regarding how they will
behave when treated in the confirmahditions of an alternative technolo@iis also means
thatformulations with the same chemi@a@mposition may have different physical properties
andmaywarrant different treatment technologiemwever this does not mean that RDT&E
wastes cannot bedated using alternative technologies, nor does it meandhatofthese
wastes can be ptteeated using other methqdsut the likelihood is reduced in comparison to the
explosives contained icertainmunitions or bulk explosivesnd propellants

According to alternative technology reviews submittedvay facilities that generate
RDT&E waste, all of tasewastes arecurrently treated by OB or Q@espite identification of
potential alternatives. One facility stated that approximately 50% of its waste could be treated in
a closed detonation unit. (Note: greatment technologies were not evaluated so it is assumed

that none are required or couldtie used due to safety concerns and so 50% represents waste
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that can be directly place in a closed detonation ththother facility stated that 54% of the
waste could be treated by a closed detonatiorftiBibth facilities provided reasons why an
dternative technology would not be implemented, but the shared conclusion was that no one
technology or combination of technologies could completely replace OB/OD, or that none stand
out as a clear and attracti ve edlriteea,thimignotve t o
an acceptable reason for not implementing identified alternaBvBsA 6 s pr oposed cr it
requires that a technology be safe and available for the waste streams requiring treatment. Thus,
if an alternative technology isidéenf i ed f or any of the facilityos
implementedor thosewaste streams. EPA expects that in many cases, a facility would need to
implement more than one technology.

The potential for injury or loss of life or loss of equipmisrdlwayspresentvhen
handling, storing, transporting, and treating waste explosives. In some respects, use of alternative
technologies mayesult in no change ithe tentialfor an accident when the wastes are stable
and the treatment processes alily flutomated. In other respects, use of alternative technologies
increassthe mtentialfor an accident, but maycontinue to be within acceptatdafetyrisk
parameters, or it could increase beyond accepsadityrisk parameters. EPA believes that
moststablewaste explosives awaiting treatment have available and safe alternatives but realizes
that there are exceptions when the stability is questiomabihen munitions cannot be safely
sizereduced EPA also recognizes that theplosivesspecialistevaluatehe safety related to
thehandling and treatingasteexplosives That does not imply however, that if EPA or a

regulatory authority questiomssafetydecisionat any point in the evaluation procesdinal

41 Evaluation of Alternative Technologies toéBurningand Open Detonation of Energetic Wastes by the Naval
Surface Warfare Center, Dahlgren Divisigkppendix 25, Supplementary Information forBIOD Alternative
Treatment Methods.

42Updated OB/OD Alternatives at NAWS China Lake 2@#®dman, B.T, PhD; April 6, 2022.
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report thatthe decision is being challenged. Rather, the information is needed to better
understand and to build adecigomnord for the regu
Availabe

Similar to the safety criterion, this is an existing requirementséyaes as theecond
criterion for allowing an exception for waste explosives to be treated by OB/OD. EPA is
clarifying that availality remains an important criterion for determiniwgenan alternative
technologymustbe used and is also providing more context for what it means to be available in
recognition that there are different stages of development with some technologies that have been
proven and successfully used.

EPA is propomg that atechnologybeconsidered available if it can be us®ssite or
off-site, rented, leased, or purchased from, or custom designed and constructed by a qualified
vendor or a qualified entitgnd has been determined through a technical evaluation to
consistently perform the functions necessary to be effectvd he t er m fAtqual i fi ed ¢
national security protocolshich may prohibiFederal Agencies from conducting business with
certain fogeign vendors orentitie3.he t er m At ec hni c aylprocessadntityat i on o
thatevaluates the maturity of a teedlogyand itslikelihood to successfully meeperational
needsThis can be @ evaluatiorprocess that is established, forraainformal, or evaluation
processedeveloped andonducted by consultants and prospective ven&as.proposed
available criterion at 88 264.707(b)(1)(ii) and 265.707(b)(1)(ii).

An example of a establishedprmal processleveloped andsed byseveralFederal
agencies is the Techral Readiness AssessménRRA) processit was developed teeduce
technical risk and uncertainty associated with new proposed or modified techntagissire

that theyhave been demonstratedwork as inended (technology readiness) before committing
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to construction expensésThe TRA processncludes a salefor measuring the maturity of a
technology, referred to as technology readiness levels (TRLs). The TRLbeésstwe maturity
of a given technologselative to its development cy¢l@ndassigs a correspondinghumber
from 1 to 9where 1 indicatethatscientific researclas beguio be translated into applied
research and developmeand 9 indicates thectual systenhmasoperated ovethe full rangeof
expectednissionconditions(seefootnote 54 pgs. 9-10, and20).

EPA anticipate thatFederal agencies evaluating alternative technolagessuse the
established RA processn determining whether the availability criterion is m&s$. discussed
laterin the alternative technology required contegtion when technologieare evaluated
each individual waste streamiould need tde evaluated against potential alternative
technologies to determine if a technology, or a combination of technqglegsede and
available.Thus, for purposes of the alternative technology evangtie screemg process
would assigra TRL based on the maturity of the technology for a particular waste stféwasn.

TRL would indicate whether a technology would be considered for further evaluatson.

important to note that the same technology can be assigffexémt TRLs depending on the

waste stream to be treated. For examp#tatic detonation chamber can be assigned a TRL 9 for
50% of t he Ssteansbutmayypdassigned lswereTRL for the remaining waste

streams because it has not beeryseviously to treat those wastgsa fully operational level

EPA does not believe it is appropriate to eliminate a technology from consideration if it does not
meet the TRL needed bee abletd r eat al | of t heNeftharésiEPA t yds was
endorsing any particuldevel under the TRA framework as the one that determines the

availability of a technology for purposes of the required technology evaluation in this proposed

43 Technology Readiness Assessment Guide. U.S. Department of Energy, DOE @A),
http://www.directives.doe.gov.
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regulation. Rther, EPA is simplyaising awareness amgdknowledging thafederal agencies
(and othersinay find the TRA process useful in evaluating technology availability and in
making the availability demonstration required under the proposed regulation.

Otherproces®sor optiorsthat can be used to evaluate the availability of a technology
and its likelihood to successfully meet operational neeel® conduct a treatability study to
apply for a Resear¢evelopmentandDemonstration (RD&Dpermit see§ 261.4 (e} (f) and
§ 270.65, respectivelyfheintentof treatability studieand RD&D permitss to promote the
development of treatment technologigbus, if an owner/operator chooses to conditber, the
results of the studgr RD&D activitieswould inform whetherthe alternative technologgan
effectivdy treat thewaste streamtested Treatability studieand RD&D permitsare discussed
in more detailunder the Analysis of Alternative Technologies According to Individual Waste
Streams section.

As a final note on availabiliypu bl i shed sources such as EPAOG:
may also be consulted &ssist with identification of alternativechnologieghatcould be
potentially appliedThesereports have documented availahlernative technologies that have
been successfully demonstrated and applied to full scale demilitarization opeesiomdl as
those that are under developmenthose that have not been successful for stated reasons

Alternative Technolog¥valuaton Contents

With respect to the required content to be included in the evaluation of technologies, EPA
notes that, to date42acilities have conducted reviews and submitted alternative technology
evaluations which vary in depth of review, organizatiow eontent. This is not unexpected
because there are no national guidelines for conducting a review. Therefore, EPA proposes to

standardize the alternative technology evaluation process by specifying the information to be
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included in the evaluatiom thefollowing sectionsEPA believes that this information is
necessary to guide facilities so that a complete review is conducted and to allow for the
regulatory authorityeviewing the evaluation to understand and determine whether the

conclusions presentdry the facility are acceptable.

Description of Facility Operations

EPArecognizeshat facilities managing and treating waste explosives vary in complexity
of operations depending upon their mission. To aid in understatigingaste streams requiring
treament,EPA proposes thahé alternative treatment technology evaluation describe the
facilityds operations i n Tcdosostheownerfopenatort he was
wouldincl ude what t he f acmahufadtuying,denplitanzatiany RDT&EU T po s e
or other (describe), and the processes that generate explosive wastdabeAlsscription would
includeif there are any alternative treatment technologies in use and identify the waste streams

that are treated wh the technology/technologies.

Characterization of Wastes

As discussed earlier in SectitinC, waste characterization and analyses arddkey
beginning thadentification ancevaluationof alternativesThe regulations require that a
hazardous waste deteination be made at the point of generation for each solid waste s§eam (
262.11(a))Onecomponent of thisletermirationis to establishf the wasteexhibits the
characteristic of reactivity (D003) according t@®&L.23(a)(6X8) and if it is capable of
detonatioror explosive chemical reactio@nly wastes determined to be DO 8§
261.23(a)(6X8) and are capable of detonatimmexplosive chemidaeactioncan be eligible for
OB/OD whenit is concluced thatthere are no safe alternatitreatmerg availableThus,EPA

believes that detailed informationriscessaryo demonstrate that each waste stream is @03
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§261.23(a)(6)X8) and is capablef detonatioror explosive chemical reactipandto enable an
evaluation of alternative technologids.addition, an equally importapurpose of waste
characterization and analyses is to supgevelopment opermitconditions necessary for
protective management of the waster example, waste characterization informatson
necessary for understanding waste compatibility which is then fagtaogaermit conditions
that ensur@roper storage and handling proceduesimplemented.

As disaissed abovi Section Il. CWaste CharacterizatipiEPA notes thawvasteqe.g.,
PPE, building materialsneta) that arecontaminatear potentially contaminateoly explosives
must be characterizex$ well The fact thathese wastes amntaminatear potentially
contaminated witlexplosives, could besufficient evidence that theaste is avaste explosive
Should the owner/operator prefer not to test the wésteaeactivity, they may conservatively
designate the wastasa D003explosive and evaluate potential alternative technoldgres
treating it.However,if the owner/operatas proposing OB/OD as the treatmemthodfor
waste that is contaminated astpntially contaminated with explosivekeywould need to
provide detailednformationto support théd003designation and its capability to detonet¢he
alternative technology evaluation

To ensure that sufficient waste characterization information is provided, EPA believes
that the following detail is necessahgformation about the waste configuration (e.g., bulk
energetics/propellants, small/medium/laggsed), type (e.g., bombs, pdjies, grenades,
cartridge actuated devicesADs)Ypropellant actuated deviceBADS), fuzes, detonators,
propellants, powders), size, quantity, and its NEW is necessary to evaluate available alternatives
for each explosive waste stream. EPA believessingtly grouping similar waste configurations

together, for example as propellants, explosives, pyrotechnics, is far too genePatiziting
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additional detaiby identifying the physical form of an explosive as tbased also does not
describe the waste sufficiently to understand why an alternative can or cannot be used for that
particular waste stream. Therefore, EB¥Apogsthat theowner/operatomust dertify and
describe each explosive waste stream using waste characterization and analysis information
according to proposed § 264.70is includes identification of both physical and chemical
aspects of the wastes, as well as the donor ch@rgeshe &plosive used to initiate the
treatmenbf the waste explosives

Physical aspectshould be grouped as bulk energetics or propellants,-sasdid
munitions (thincased), mediurcased munitions (thiror thick-cased), larggased munitions
(thin- or thick-cased), or potentially exploshemntaminated materials; and further
subcategorized to identify the items under each categbey/following are the physical
subcategories that EPA proposes, along with descriptions and examples adribemis.

1 Bulk enegetics and propellantaclude unconfined energetic materials.

1 Smallcased munitionsontain 0.5 pound or less of energetic material in each item.

This category includeSADs, PADs exploding bolts, fuzes, small projectiles, bullets, bomblets,
booster pellets, detonators, ignitors, leads, thebai#tries, and numerous other small items.
Casings for these items are thin.

1 Mediumcased munitionsontain between 0.5 and 100 poundsmérgetic materials

in each item. This category includes bomblets, warheads, rocket motors, medium projectiles,
propellant charges tor projectiles, grenades, mines, flares, sectioned munitiopsnakiles,

and numerous other types of items. The casfogthese items may be thin or thick.
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1 Largecased munitionsontain 100 pounds or more of energetic material in each item.

This category includes bombs, rocket motors, warheads, large projectiles, sectioned munitions,
and altup missiles. The casings ftitese items may be thin or thick.

1 Potentially explosive&eontaminated materialsclude energeticontaminated wastes,

such as cotton rags, gloves, and gest debris; and energetic contaminated containers such as
wood crates, cardboard boxes, velostgd) and cellulose druniseefootnote4541, pgs. 2-3).

Chemical aspectshould be characterized according to the constituents contained in the
item. For example, composite rocket motor contains ammonium perchlorate, aluminum,
polyurethane, and nitroguanidiQ€Q).

For each physical grouping of itenegch item in that groupauld be listed, along with
the quantity, thgpoundsNEW of each item, the total pounN&W per year for each item
requiring treatmerfttits chemical content, and current method of treatment. For example, under
largecased munitions, one entry may be: Bf@onium perchlorate rocket motors, 60 NEW
propellant per motor, 1,500 IINEW per year, contains ammonium perchlorate, aluminum,
polyurethane, anNQ, and is treated by OB.

With respect to facilities whose primary function is RDT&E activities, EPAgazes
that these facilities may generate numerous different materials and unigue explosive
formulationsthat may be continuously changing and vary slightly from the material previously
assessed for the existing alternative technology evalu&RAwould not expect that each
changed item, unless it varies significantly from the initially evaluated item such that it would
require a permit modification to add it as a new waste, would need to be evah@iedtead

could be grouped according to thendar, previous items or materiaklso, some of these

44 pounds per year may be reported for the most recent year available, or when a waste stretem flidtla
from year to year, it may be reported as an average over a maximum of five years.
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facilities generate small amounts of waste explosive and conduct treatment infrecAgently
discussed in Section B. Scope of Applicability, they would be likely to qualify for a de minimis

exemptionfor example, when the treatment method is. OD

Initial Screening of Available Alternative Technologies

Based on the waste characterization, the next step in the process woulddmtifp and
categorize alternative technologies that are available aedmpoéti al candi dates for
waste stream&PA proposes that the owner/operatmesn the technologies for applicability to
each explosive waste stream. For those technologies that do not pass the initial screening based
on the mandatory criteri@e., safe and availablgzPA also proposghatthe basie provided
to aid intheunderstanding when, for example, the technology is listed in a published source as
available for the waste streatyut the owner/operator has determined it is Tl basis could

include a discussion of the TRL, as discussed above, that may be helpful.

Analysisof Alternative Technologies According to Individual Waste Streams

After the initial screening, EPA proposes that owners/operatertify alternative
technologieghat could be used fandividual waste streantsecause they have been determined
to be safe and availabéend toprovidemore information about the technologies that pdtise
initial screening. Where applicablijs woud include any pretreatment technologies that are
required for the primary treatment technology (e.g., band saw required for size/NEW reduction
before treatment in detonation chamber). For these technolaglsuld bandicated what
percentage ofthafc i | i t yds waste str eamsandtlemwastestreamse at ed
identifiedaccording to their physical characteristics: bulk energetics and propellantscasell
munitions, mediurtased munitions, largeased munitions, and potentiallypbosive

contaminated materials. For an example faGilRA suggests that the analysis would look like
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this: 80% of all waste streams could be treated via detonation chamib@astes to be treated
in a detonation chamber include energetics and propeliaat comprise smalind medium
cased munitionsyr, 60% of all wastes could be treated by a burn charbemastes to be
treated via burn chamber include bulk energetics and propellants and compriseasexll
munitions, and explosiveontaminated ntarials.

In addition to the TRA procesiescribedinder the availability criterigrand as
mentioned earlietyeatability studieand RD&D permitoffer owners/operatoradditional
optiors for determiningand confirmingwhich technology or technologiean treat their waste
streamsefore committing to implementatiddMuch like the TRA process, treatability studies
and RD&D permitsnay be appealing optignfor example, when a new waste stream has unique
characteristicghat impart uncertainty regarding the capability of a proven technology (e.g., a
confined burn chamber treating similar waste types at another facility) to treat it effectively and
safely; or, if there is an emerging technology that has been succedsfulbnstrated at the pilot
scale and appears to be promising for the waste stream in question.

The teatability stug provisions in§ 261.4 (e} (f) are designed to promote the
development of treatment technologies through reduction of the regulatomerequts that
would otherwise apply to the storage, manifesting, and treatment of hazardous waste conducted
by TSD facilities.Thetreatability studyexemptionis a conditional exemption separated into two
parts: an analytical sample exemption to determagardous characteristics and a treatability
exemption to determine the suitability of a treatment proddssformer applies to collection

and transportation of samples white tlatterapplies to the testing and treatment of samples. For

45 The definition of areatability study is one in which hazardous waste is subjected to a treatment process to
determine 1) whether the waste is amenable to the treatment process, 2) what pretreatment (if any) is required, 3)
the optimal conditions needed to achieve the desired treatment, 4) the efficiency of a treatment process for a specific
waste or wastes, or 5) the cheteristics and volume of residuals from a particular treatment process. See § 260.10.
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samples undergag treatability studie§.e., the latter)the conditioal exemptionallows for the
testing or treatment of samples without a RCRA permit or prior EPA approval, and the
transportation to and from the laboratory or testing facility is not required t@bigasted.
(Note, however, that authoriz&tiates can be more stringent than the Federal requirements and
thus, may require manifesting or other RCRA requirements outside of the conditions for
exemption.)Also, MTUs can qualify for the treatabilistudyexemption.To qualifyfor the
exemptionthe applicableonditionsunder§ 261.4 (e} (f) concerning collection, labeling and
transportation, sample quantities and time limits, sam@pietreatment residwbisposition at
conclusion of the studyecordkeping and notificationsmust be met

If anowner/operatoplans to conduct a treatability studyis in the process of
conducting ongEPA proposes thatubmittal ofa description othe studyandthetiming for
initiating and completinghe study beequired given that the study may impact the timing or
outcome of the alternative technology evaluatieor owners/operators who have conducted
treatability studies, EPA proposes that documentation of completed treatability studies be
requiredunderthis section of the alternative technology evaluatibreatability study results
would provideadditional rationale in support of thkew n e r / o peehnobogycealedtisor
elimination and communicate intentions and anticipated schedule

With regard taRD&D permitsunder § 270.65hey are also designed to promote
development of treatment technologies through reduction of the regulatory requitements
Although a permit must be obtained, certain RCRA requirements may, consistent with protection
of human halth and the environment, be modified or waived so that permits can be issued

expeditiously. An advantage of an RD&D permit over treatabilityietlid that the permit can
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provide more flexibilityin terms of the quantity of wastes that may be receivetefting and
the length of time needed to initiate and complete testing.

Similar to treatability studies, if an owner/operator will apply for an RD&D permit or is

conducting testing under one, EPA proposes that the information that will accompany tihe perm

application be submitted, or a copy of the permit application or permit be submitted for this step

of the alternative technology evaluati@md any conclusions reached if the activities have been

completed Again, by submitting the informatippermit, or conclusionsthis can provide

rationale in support of the owner/ operatoros

communicate intentions and anticipated schedule.

Treatabilitystudies and RD&D permits aoptiors that can be utilized separately or in
conjunction with the TRAprocess I't woul d be a choice based
circumstanceand the state of development of a technology under considefatioaxample, a
treatability study may be preferable when the technology that will undesgong and evaluation
is not located at a RCRA permittéatility or the sitewhere the study will be dordoes not
generate thevastes needed fotesting and evaluatio\n RD&D permit may be preferred when
a technol ogy ds caalystabes anchmarettime isneesladaetldp and test
the technologyThe TRA procesdreatability studiesand RD&D perm# can serve the same
broadpurposé to determine the effectiveness of an alternative techndélduyy differ in the
sense thatreéatability studiesind RD&D permitsare likely tobe used to further develop
technology versuthe TRA process that is more likelylhe used, in the context of this rule, for
evaluating an existing technology that has already been proven to worklgtapérational

levelfor specificapplications
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Identification of Selected Alternative Technology or Technologies

Based on the information provided in the prior sectif&fPA proposes that the
owner/operator would clearipdicate the technology or combination of technologies that is/are
selected.

Potential forOff-site Treatment Using Alternative Technologmsd Use of MTUS

In addition to identificatiorand selectiomf alternative treatment technologies
implementaion, EPAproposes that owners/operatatsoevaluatealternative treatment options
that do not involve implementati@i permanenbn-site units, namely, lsipmentof wasteff-
siteto afacility using alternative technologiesnd MTUs that could bleroughton-site
temporarily (See Sectiofl. L. Mobile Treatment Units for Waste Explosivies more
information on MTUs.}or this evaluationEPA proposes thdt neitheroff-site shipmentor
use ofan MTU on-sitewould be possible the rationale to support the determinatoust be
provided

In cases whera determination is made that the waste cannot be shipeide, EPA
proposes thahe rationaleeonsist ofdocumentation thatither the waste is a forbidden explosive
per 49 CFR 173.5D0D or DOEexplosives safetyspecialisthave determined that the waste
cannot be shippeakccordng tothe DOD Explosives Hazard Classification Procedyf&$73.56

(b)), or thata Department of Transportation (DO&pmpetent authority approvale., EX
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number)*® or aspecial permft’ has been requestadd deniedDocumentatiorwould need to
consist ofthedenialcorrespondencandthe tracking number assigned to the reqtasthe
competent authority approval or special pefthior decisions concerning MTUs, the rationale
would be based on the saroeteria as any other alternative technoloifjyt is safe and
available EPA bdieves it equally important to considetf-site shipment and use of MTUs as
potential alternative solution8ny waste streams that remain afi¢horough evaluation of all
possible alternative technology optiomsuld thenlikely beeligible for OB/OD.

Identification of Individual Waste Streams Requiring OB/OD

For any remaining waste streams that have been determined to require treatment by
OB/OD, EPA proposes that the owner/operattaritify each explosive waste stream for which
OB/OD is the only safand availabléreatment method and provide supporting ratiortaA
also proposes th#te amountof NEW of each individual waste stream(s), whasii.e., per the
characterization information), and whether it must be treated by OB or the@bbvided as
well as a @scrption ofthe characteristics which the determination is based imp@nms of the
risk posedFor examplea cracked rocket motdhas exposed propellant that has contributed to

degradation of the stabilizer. As a result, the stability is questionable and therefore, it would not

46 Competent authoritgpprovals arevritten andissued by DOTand includeassignment ch n  iN&EmMbeo for
theapprovedexplosive material)Persongan be authorizedr certified by the DOT tevaluateexamineand test
explosives and recommend a shipping description, division, and compatibility graupubmit to DOT for

approvaj however, all approvals must be issued by BX@@ do not expird=or more information on competent
authority and approvals, see 49 CFR 105.5 and 173.5&tb)nformation on organizations approved to examine

and make recommendations on new explosives hsps://www.phmsa.dot.gov/hazmat/energetiaterials
approvalgexplosivetestlabs

47 Special permits (DOTBP)authorize a variance from a hazardous materials regul@tidiR). Special permits

may be issuegrovided the person is performing a regulated function in a way that achieves a safety level at least
equal tothe safety level required by regulations or is consistent with the public interest and regulations, if a required
safety level does not exist (49 U.S.C. 5L Bpecial permits are issued by DOT only and are valid for two years and
may be renewed.

48 A rejedion issued due to @ncomplete applicatiofi.e., missing informatioim the request letter, laboratory
recommendation, chemical composifiggnot adequate evidence that a waste explosive cannot be shipped offsite.
Approval status can be tracked fatps://www.phmsa.dot.gov/approvasdpermits/hazmat/approvatearch
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be safe to size reduce for availablealternative technologyePA believes this detailed
information isnecessary to understand and substantiate a request to use OB/OD for the identified
waste streams.

OptionalSecondanAlternative Technology Criteria

EPA hagproposedhe mandatory criteria for evaluating whether an alternative
technology can be used ifape of OB/OD; howeverreowner/operatomay also include a
discussion ofinysecondary criteria that it finds helpful in selectivegween identifie@vailable
alternative technologidsr implemenation Such criterianightinclude for exampleutility
demands required to operate alternative technologpsss, andhroughputcapacity Again,
such additionatriteria cannot be used to dismiss a technotbgy has been identified as safe
and available for a particular waste stream.

Submittal andApproval of Alternative Technology Evaluation

EPA proposes that alternative technology evaluations be submittedrégthatory
authorityfor review and approval. The evaluation must be completed according to the required
criteria and content. It mustearly indicate whether a technology or combination of technologies
has beemselectecand which waste streams would be treateddmhselected technolyg For
wastes thathe owner/operator proposes to treat by OB/OD because they have determined that
there is nota safeandavailablealternative technology, a detailed rationadeording tahe
required criteriaand conteninust also be included. If an alternative technology or technologies
has/have beeselected formplemenation, the facility need not wait for agency approwhthe

alternative technology evaluatiqmior to beginning the process of implementing the
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techrologies (i.e., submitting funding requests, pursuing safety approvals, and submitting a
permit application or modification to include the alternative technology or technoléyies)

For permittingauthoritiesreviewing alternative technology evaluatiotie approval
would not necessarilype conditionean theresults but ratheionthe completeness of the
evaluationi thatis, whetherthe evaluatiomprovides the required content and ration&lee
content and rationale are key to illustrating how and why a determination is made by explosives
specialistghat OB/OD is the only safe and available treatment method for a particular waste
streamAs noted earlier, EPfecognizeshat explosivespecalistsarethe authorityon
explosives safetyEqually important to recognize is thagulatoryauthoritiesare accountable to
the publicfor their decisiongndthus,if additional clarifications requested by the regulatory
authority, it should not be viewed as a challenge togpecialisté deci si oass but r at
information needed to better understand t@nouild a record fother e gul at ory aut hori
decision.

Alternative Technologies arfdontinuity of Operations

As indicated peviously,EPA recognizethere will continue to be a need for OB/OD
when there are no safe and available alternative technologies for specific waste Jtneams.
may alsobe other situations when OB/OD may be neededa temporary basigyen thouglan
alternative technologlgas been implementgesb that treatment operations may continue and
critical needs can be me&uchsituationscanarise from unanticipateandprolonged
maintenance and repair afi alternative technolog catastrophidailure of an alternative
technology, and emergency situatiampacting national security such as wartime activities that

generate excess waste explosinggiiring treatmenDuring these situationshequantity of

49 EPA notes that the RCRA regulations require that a permit modification must be requested and approved prior to
construction of a new unit.
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waste explosiveawaitingtreatment cold increase beyond facisd per mi tt ed st or ag

or more critically, the timeframe for safely storiagd handlinghe waste explosive®uld be
exceededuch thathe wastes become unstabl&significantly increasthe risk of explosion
while in storageor during handlingAnother potential negative outcomdfign explosives
manufacturing facility alternative technologis down for prolonged repairs, production could
alsobe impactedf the wastes associated with the manufacturing prarassot be treated.
Customers dependent on explosive ingredients and materials could be impactedwaych
that national security needs could not be met.

To avoidthese situation®OB/ODcould be used on a temporary bdeitreat the waste
explosives that ordinarily would be processed and treated through the alternative technology or
to treat excess waste explosives generated danragional emergencyhere are existing
regulatory melbanisms under RCRA that can be utilizegrovide continuity of treatment
operationsn these situationg-or facilities thahavepermitted OB/ODunits, a temporary
authorizatiorcould be issuednder§ 270.42(e}o increase the permitted treatment cégac
and/or frequency of treatmeaitto allow for a waste that ignly permitted for treatmenh the
(inoperable) alternative technology, to be tredtg®B/OD duringthetemporary authorization
period.The temporary authorization procedurasadevelopetb allow owners/operators of
permitted TSD facilities to conduct activities to respond promptly to changing conditions and
improve the management of hazardous wagi@smore time sensitive needort duration
needspr when there is nmngerpermitted OB/OD capacity at a facility using alternative
technologies, emergency permitauld be issuednder §70.61asanother option.

For othersituations that pertain to routine inspections and mainten&f#e expects tht

theassociategeriods of downtime woulbave beemplanredfor and managesb that OB/OD
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would only beallowedfor unanticipated delaythat preventeturnof the system tdts

operational statygnd only after other available options are considérkds, in the technology
evaluation phase when accountfogneededreatment throughput, facilitieuld consider the
option ofimplemening redundant systenisinstalling three static detonation chambers instead
of two, for exampld thatwould provideneeded capacity durirmgeriods of downtimeOther
optionsto consider include use of MTUs, shipment to another facility using alternative
technologies, or adding storage capacity.

EPA emphasizes that safe and available alternative technologies thaebave b
implemented must always be used in place of OB/OD. However, EPA is also cognizant that
situations aris¢hatcouldadverselympactcontinuity of operationsand in turnsignificantly
increase safety risks or threat@&tional securityTo address these situationptionshave been
presentedhat can be pursued to ensure that the needed treatment can take place.
Summary and Request for Comment

The purpose athe abovesection is t@ropose revisions tihe existing regulation for
OB/OD to provide clarity and to include a process for achieving successful implementation. This
is in recognition that there is currently inconsistency in implementation of the existing
regulation. By providing clarity, a procgsandnformationresources on available alternative
technologiesa higher level otonsistency can bechievedwhich EPA expects to result in
increased use of alternative technologies and reduction of OB/OD. EPA does not believe a
complete ban on OB @D is possible given that there are waste explosives that cannot be
treated by an alternative technology due toitisgability and potential shock sensitivitf those
wastesas discussed in the NASEM report (see footnote 4, por &g unique propaes of

certain wast@xplosiveghatresult inunpredictableeactionsas discussed in the context of

75



RDT&E wastesAt this time, EPA is proposing revisions to clarifigibility for use of OB/OD

for waste explosiveand has presented the criteria and content to be required when evaluating
alternative technologieEPAS s v that Wa facsity utilizeshe criteria and provigsthe

required conterind supporting rationgléheregulatory authorityeviewing the galuation

should be able to determiits completeessa nd under st and ¢ohckisioaoswner / op
Therefore, EPA requests comment on the regulatory language 88264707 (a)-(b) and

265707 (a)(b) as summarized belowhe regulatory language is intended to make cleaifthat

the applicant is proposing to use OB/OD to treat waste explosinags, must be a demonstration

of eligibility.

Equally necessary is the process for demonstrating eligibility through an ewalogti
technologies. EPA requests comment on the criteria presented sadtis. These criteria
includethe requirement that the technologydafeand aailabde. These criteria are the basis for
demonstrating that owners/operators may or may not gdahifOB/OD.Comments should
center on the adequacy of th@posedriteriaand rationaleequirementskeeping in mind that
the regulatory standard has been that OB/OD may only be used when waste explosives cannot be
safelydisposed of througbthermodes of treatment.

Also, EPA requests comment on the adequacy and organization of the required content
for the evaluation. Thigcludesdescription of facility operations, characterization of wastes,
initial screening of potential alternative technologies, identification of alternative technologies
according to individual waste streandgntification of seleted alternative technology or
technologiespotential foroff-sitetreatment using alternative technologiesl use of MTUs
identification of individual waste streams requiring OB/@Dbmittaland approval ofhe

alternative technology evaluatioand catinuity of operationsin addition, as noted, RDT&E
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wastes can present additional challenges for waste characterization and selection of potential
alternative treatment technologies due to the variety of different materials and novel formulations
producedduring the research phasad due to increasedaterialssensitivity from testing and
evaluations phasesd changes to the physical and chemical propeERA seeks comment on
whether there is an approach that would be better suited for RDT&E é&scvihien identifying
and describing individual explosive waste streams.
E. Timing For Rule Compliance
Introduction and Description

At present, facilities that condu®B or OD of waste explosives are required to
demonstrate and periodically redemonstrate that no safe alternatives are available for their waste
streams by conducting an evaluation of alternative treatment technologies. Owners and operators
must also employ safetatnatives to the OB/OD of waste explosives when available. However,
the timing and frequencies of these demonstrations are not defined by the existing regulations.
Nor do the existing regulations specify required timelines for the implementation of safe
aternatives. As such, there is uncertainty around the timing for conducting alternative
technology evaluations and implementing safe alternative technologies. Therefore, EPA is
proposing requirements for the timing of initial evaluations and reevaluagiodgor the
implementation of safe available alternative technologies identified. EPA believes the proposed
requirements will help manage the workloadstz#te and regional implementers, reduce
uncertainty related to implementing the regulatj@aiew for advanced planning by the

regulated community, and foster consistency in implementation.
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Proposed Revisions and Supporting Rationale

To aid in implementation of the existing regulation and especially as it applies to
permitted units, EPA is proposing neggulations at0 CFR264.707 and 26507 that would
specify when alternative technology evaluations are requaretithe time allowed for
implementation of alternative technologies.

Timing of Initial Alternative Technology Evaluations and Reevaluations

EPA is proposing regulatory text&264.707(c) and (d) related to the timing of initial
alternative technology evaluations and subsequent reevaluations. In the following paragraphs,
EPA discusses the proposed timing for permitted and interim statusDOBdéiities and units,
as well as potential new facilities or OB/OD units. For permitted facilities with OB/OD units,
EPA is proposing a requirement&264.707(c) that, at the next permit renewallass2 or 3
permitmodificationassociated with an OB/OD unthe RCRA permit application include an
alternative technology evaluation as discussed in Selttl@rlternative Technology
Evaluation and Implementatiomhe ownefoperator of an existing OB/Olnit would be
required to coduct the initial evaluation, or reevaluation, and submit it as part of the permit
application submission. For new facilities or new OB/OD unitsdhaproposed ttreat waste
explosives, the ownkperator would be required to prepare an alternativentdogy evaluation
and submit it as part of theermitapplication for a new OB/OD unit.

EPA favors an approach tied to permitting actionsiatonally, permitare staggered
andthis would assist both regulated entities and permitting authorities in balatmgngork and
administrative burden of preparing and reviewing the alternative technology evaluations over

time. Similarly, linking the timing of the evaluations to the permitting mileet will allow the
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regulatecentities(many of which are owned or operated by Federal agencies) more time to
secure funding and resources to conduct the evaluations.

One drawback of this approach is that, depending on the permitting timelicwsgdibe
up to ten years before a permitted facility managing waste explosives becomes subjea\wo the
requirementspecifying howto conduct alternative technology evaluations; although EPA
ultimately considers thiwould be raresince permit modifications ah occur several times over
the course of a teyear permit term. In addition, this downside can be mitigated by the use of
permitmodificationsinitiated by the permitting ageneyder§ 270.41 (See discussion of
permit modifications irthe Background oRegulatory Requirement®mponent of Section.A.
Introduction to Open Burning and Open Detonation of Waste Explosives and this Rulejnaking
At facilities where the continued use of OB/OD may present a risk to human health and the
environmentjncluding situations where there may be an overburdened or disadvantaged
community the Director canconsider whether cause existsrtitiate a modificéion of the
permits to incorporattheregulatory requirement to evaluatiernativetreatment technologies
EPA believes that an agenuytiated modification may also be appropriate when facilities have
conducted an alternative technology evaluationiptesly, but the evaluation did not provide
complete information necessary for the permitting agency reviewing the evaluation to understand
and determine whether the conclusions presented by the facility are acc&eaBle.
270.41(a)(2)In addition,shal d EPA f i nal i z e {intiated pnaddicatonsop os al ,
may also be appropriate to incorporate the new promulgated startfeegd<270.41(a)(3).

EPA is proposing & 264.707(c)(2) that permitted facilities that have conducted an
alternative technology evaluation within theeeyearwi ndow pri or to the fin

date, be able to use that evaluation in lieu of conducting another alternative technology
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evaluatian as part of the permitting process, provided the evaluation meets the criteria as
descri bed i n.Nanelydhg élternapive teghrmlegy €valuation would need to have
thoroughly assessed all waste streams managed by the facility and meetedrtarc
requirements for an alternative technology evaluation describeddnaty 6 s . BRAdsp o s a |
including this provision to avoid requiring a new alternative technology evaluation immediately
after a complete and thorough one was prepared and acbgpteziregulatory authoritfgPA
anticipates this wilprovideadditional flexibility and be perceived as a benefit by the regulated
community.Additionally, EPAacknowledges thaegulated entitieare required now under the
existing regulations to conduand submitlternative technology evaluatioasd thus this
provision would assist entities in coligmceduring the transition period of these regulatory
changes

For interim status facilities or a permitted facility with interim status OB/OD units, EPA
is proposing requirements &265.707(c)(1) that the owner/operator conduct an alternative
technology evaluation within one year of the effective date of the tempndaEPA is proposing
a oneyear deadline for conducting the alternative technology evaluation to address the small
number of interim status facilities as rapidly as possible. There are currentfponiyterim
status facilities treatingaste explosiesby OB/OD. These facilities are operating without the
protections and controls that a permit providesaddition,becaus¢hese facilities do not have a
RCRA permit for their OB/OD units, tlgealso do not have a standard timeframe for permit
renewal o the potential for permit modificatiohat wouldtrigger an evaluation or reevation
of alternative technologiesuchasfor theRCRA permitted OB/OD facilitiesAs such, EPA
believes it is appropriate and practicable to recauirevaluation within one year of the effective

date of the rule for interim status facilities.

80



EPA is proposing & 265.707(c)(2) that interim status facilities that have conducted an
alternative technology evaluation within thieeeyearwindow priortoh e f i n al rul eds
date enacting the requirements, to be able to use that evaluation in lieu of conducting another
initial alternative technology evaluatios a result, the owner/operator would not need to
conduct an alternative technology evaiomatuntil the reevaluation (i.e., five years after the
evaluation used in lieu of the initial evaluatiom).order to do so, the evaluation would be
required to meet certaincritedas descr i bed .iNametyahe altgrbatve pr op o s al
technology eviaation would need to have assessed all waste streams managed by the facility and
meet or exceed the requirements for an alternative technology evaluation desdritediia y 6 s
proposal EPA is including this provision to avoid requiring a new alternagelrnology
evaluation immediately after a complete and thorough one was prepared and accepted by the
regulatory authorityEPA anticipates this wilbrovideadditional flexibility and be perceived as a
benefit by the regulated communijdditionally, EPA acknowledges that regulated entities are
required now under the existing regulations to conduct and submit alternative technology
evaluations and thus this provision would assist entities in compliance during the transition
period of these regulatoghanges.

Regarding reevaluationEPA is proposindor permitted facility and interim status
facilitiesat 88 264.707(d)and 265.707(d), respectivelat the owneéoperator would be
required to conduct reevaluations at the frequency of at least evenefirs thereafteEPA
requests comment on whethemare frequent alternative technology reevaluation timeline
would be appropriatd&=PA also requests comment on whetheaanuakertificationthat no
new information is present and would warrant arcyffle reevaluatioffor alternative

technologies would be appropriate.
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One factor suggesting a reevaluation every five years may be sufficient is that, as noted
above,underexisting permitting authoriisthe Director canconsider whether cause exists to
initiate a modificatiorof the permits to incorporattheregulatory requirement to evaluate
alternativetreatment technologie®ne of the causes for suclmadification identified in §
270.41 igeceipt ofnew informatiorby the Drectorthatwas not available at the time of permit
issuanceAs such, were the Director to become aware of new informttatmvould justify
requiring a reevaluation soonéng Director has an avenue to modify the permit to require one.
Examplesof such informatiothatEPA expects may lead the Director to initiateeha
modification wouldinclude: 1)The Directorbecomes aware that there is existing technology
being used to treat similar waste streams at another faolli®) the avaiability of
demonstration and test data for an alternative technoh@gyndicates itnay be safe and
available for one or malftee acaflabilitylofahisftypecof | i t y6s w
information led to aoff-cycler e eval uati on being prepared, it i
reevaliationwould be focused on the information or changes cited by the regulatory auisority
cause for th@ermit modification

Of course, thipermitting authority puts the onus on heector. As such, EPA believes
it makes sense to still consider and request comment upon other approaches. Specifically, as
noted above, EPA requests comment on whether a more frequent alternative technology
reevaluation timeline would be appropriate. E®$0 requests comment on whether an annual
certification that no new information is present and would warrant acyofé reevaluation for

alternative technologies would be appropriate.
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Time Allowed for Implementation of Alternative Technologies

EPA isproposing a requirement that owners/operators that identifyapdfavailable
alternatives to OB/OD must prepare and submit an implementation scpedal@ing to the
alternative(s) To effectuate this, EPA is proposing regulatory language for perrfattiidies at
§264.707(¢) Implementation of alternative technologiaad analogous requirements for interim
status facilities a§ 265707 ().

The implementation schedule would be authin 180 days of the completion of an
alternativetechnology evaluation and a determination that a safe alternative technology is
available.The implementation schedule would need to be approved by the permitting authority
and include the significant interim milestones. For permitted facilities, EPAm®ping ag
264707 (2) that the 1 mplementation schedul e be
RCRA permit. EPA expects this would occur as part of the permit action that triggered the
requirement to conduct the alternative technology evialuat

In order for the implementation schedule to remain current and adapt to new
developments at the facility, EPA is also proposingttr@implementation schedule may be
amendeds necessaryrhis provision would also appear&264.707(€)(3) for permited
facilities and§ 265707(e)(2) for interim status facilitiedzor permitted facilities, EPA is
proposing that changes to the implementation schedule would be effectuated by a Class 1 permit
modification with prior Agency approvarhe owner/operator @uld be required to comply with
the schedule of implementation for the alternative technolbigig. would allow for modification
of the implementation schedule in instances such as delays due to factors outside the control of

the owner/operator.
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EPA is proposing that the implementation schedule include, at a minimum, applicable
deadlines related to vendor procurement, permit application submissions associated with the
alternative technology, construction start and end dates, testing of thetakeatezhnology, and
a deadline fobeginningoperatios of the alternative technology. In specifying the milestones
for inclusion in the enforceable schedule, EPA sought to provide some broad requirements for
major milestones but to leave flexibility fadditional detail to be worked out, as appropriate, on
a case specific basis. EPA expects that permitting authorities and facility tvpeeasors will
be in the best position to determine what additional milestones, if any, are appropriate at a given
fadlity for a given alternative technology.

For existing facilities with operating OB/OD units, EPA would allow continued OB/OD
while the facility works toward implementation of an alternative technologthe interimthe
permit writershould continue tavork with theowneroperatorto minimize waste generation and
reduce wastes being open burned/open detonatéidns may include:

Reducing the amount of material being contaminated with explosives, e.g., teemrghation

or diversion of wastewhich wouldincludeaccurate waste determinations/tests to confirm

wastes are characteristic for reactivity (D003) under and have the potential to detonate

Storing wastes, when it is safe to do so and pursuant to RCRA regulations or temporary
authorizatons, until the alternative technology is in operation and while alternative technologies
are down for maintenance. This may require building and authorizing additional safe storage
capacity.

When safe to do so, shipping wastessit¢ to another treatmefacility to be managed by an
alternative technology.

Treating wastes, via nethermal methods (e.g., soaking, chemical treatment), as allowed
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by regulation. In general, generators of hazardous waste can conddlemoal treatment en
site in enclosethnks or containers without a RCRA permit.

Reducing the permitted amount/volume of waste that can be treated in the OB/QBXiuthe
alternative technology is in operation.

The proposed approach allows flexibility in the timing for implementatiagheof
alternative technology by not establishing a regulatory compliance date, but rather, requiring an
implementation schedule with enforceable milestones. The primary benefit of this approach is
the flexibility it allowsregulatoryauthoritiesto tailor implementation schedules to facHity
specific circumstances. As a practical matter, EPA believes flexibility is important to
accommodate faciliggpecific funding and budget allocation timelines, and vendor availability
and contractig lead times which may vary by waste stream and geography. For example, many
of the regulated facilities are government facilities which may need to utilizeyealtibbudget
cycles to secure funding for alternative technologies. Additionally, the westens differ
widely as does the complexity of the alternative technology available to treat the waste streams.
For example, a small neutralization technology may be faster and easier to procure and permit
than a large detonation chamber or confined bbhamber.

One drawback of the proposed approach is that, absent a regulatory deadline for
implementing alternative technologies, the timeframe in which an alternative technology would
be implemented may be prolonged. However, the proposal would requitieghat
implementation schedules must be approved by the permitting authority and would also be
enforceable. As such, ER&pects compliance with the implementation schedules without
unreasonable delays. An additional downside of the proposed approach e/diudd b

implementation burden associated with developing implementation schedules on alfgcility
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facility basis. However, considering that alternative technology evaluations would not be
performed at the same time if the proposed approach is finalizelénmaptation schedules also
would not be due at the same time, thakncinghep e r mi t t i nwgrkloadjogentaong.d s

Alternative Technology Implementation Deadline by Regulation

A secondoption EPA considered, but is not proposing, was the estabiioha
compliance date or dates in the regulations for both the submission of an implementation
schedule with interim milestones and a compliance date for implementation of alternative
technology. Under this option, EPA would establisbgulatory deadtie (e.g., 60 days from the
identification of an alternative technology) frbmission of an implementation schedtiat
contained interim milestones such as vendor procurement, which is the same as the proposed
option. However, undean alternativeption, EPA would also establish a deadline for
completing implementation of the alternative technology (e.g., four years from the identification
of a safe alternative technologyhe option would also provide an avenue forrdgulatory
authorityto provideextensions to ownelgperators in instances where implementation of
alternative technology by the established regulatory deadline would not be possible.

This option has appeal primarily because it has the potential to reautiane
standardizedransition away from OB/OD to alternative technologkather than negotiating
individual timelines for implementation on a facilispecific basis, this alternatiwgtion would
clearly communicate an expectaadd consisterdlternative technology operamnal date which
could result in a more deadluakiven path toward implementation of alternative technologies.
For example, the deadline established in regulation could prbeitieral facilities an advanced
opportunity to initiate budget requests and eather arrangements to meet that deadline. EPA

notes however, that ownéoperators should already be planning for alternative technology

86



implementation because the existing regulations already require implementation of safe
alternatives to OB/OD.

One mgor downside of the option, however, is that it would fail to account for the
variation in waste streams and complexity and number of alternative technologies (i.e., one
facility may have several heterogenous wastes streams requiring treatment by multiple
alternatives while another facility may have more limited homogeneous waste streams that may
be handled by one alternative) which may not be conducive to a nationwide deadline imposed by
regulation. As discussed above, EPA expects that funding apprordgrnygrocurement,
permitting and construction timelines may var
complexity of their waste streams. Additionally, the deadline by rule approach in this option
would also potentially be disruptive 8Bate and ER per mi t t i ng aut horiti es:/
priorities. Due to these limitations, EPA is not proposing this option but is requesting comment
on this option. If public comment is supportive of this option, EPA elagt toadopt the
approach in the final rule.

Alternative Technology Implementation Deadline by Requlatiith Option for Modification

A third option EPAconsidered is to establish a nationwide regulatory deadline for
implementing safe available alternative technologies but with an avenue for ttiteléabe
modified were it determined not to be feasible. In such an gpktienmegulations would establish
a deadline for implementing an alternative technology (Bvg.yearsfrom the identification of
a safe alternative technology) but allow agass for the owner/operator to demonstrate that such
a deadline was not feasible for the given technology at their facility. If the owner/operator were

able to demonstrate to the satisfaction of the Dirdbttrthe timeline established by regulations
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was not achievable, then the owner/operator and the Director would negotiate an enforceable
implementation schedule much as described in the proposed option.

This option has the advantage of allowing an offramp in situations where the nationwide
deadline is not feasible and thus addresses one major concern with the nationwide deadline by
regulation option. One potential disadvantage with this approach wotha@tyereparing and
evaluating demonstrations wouwddtail some level of burdetf many facilities made such
demonstrations, this option may result in the majority of facilities developing fesjilégific
schedules and, in effect, not offering mwdéta predictability or expediency advantage over the
proposed approacht this point, EPA cannot predict how many facilities would seek to make
such demonstrations and the resulting determination. Given this uncedAtys not
proposing this option but iequesting comment. If public comment is supportive of this option,
EPA may adopt the approach in the final rule.

Alternative Technology Implementation Deadline by Requlation for Priority Facilities

A fourth optionEPA considered is to establish a ret¢ig deadline only for priority
facilities while the rest of the universe would develop facspecific implementation schedules.
Priority facility identification would be based on location data (e.g., proximity to sensitive
receptors where ongoing use@B/OD presents highgrotentialof exposure to emissions
overburdened communities experiencing cumulative environmental or health sirexesass
vulnerable to impacts of climate chahge other factors making the faciligf high interest
(e.g.,a feility treating high quantities of waste explosinsOB/OD). This option would
represent a hybrid of the two options discussed above. In this option, the regulations would
provide flexibility for mostfacilities and less flexibility triority facilities, e.g.,nearsensitive

receptors.
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EPA expects that environmental justig&))anal yses, i nformati on
permits, angublic commeninformation would be utilized to determine priority facilities. The
primary benefit would be thatdélke sensitive sites would be addressed in certainter@atime
horizons.Onedownside of this option is that the prioritizatiprocess itselfduring
implementationyvould require resources attidne. Additionally, because of the lack of
flexibility for priority facilities entailed in this option, this approach would also fail to account
for the variation in waste streams and alternative technologies necessary at these facilities. As
discussed above, EPA believes that variation may argue for fesphtyfic implementation
timelines. Additionally, the deadline by rule approach in this option would also potentially be
disruptivetocSt at e and EPA permitting authoritieso
proposing this option but is requesting coemhgiven the benefits and the disadvantages.
example, EPA seeks criteria suitable for nationwide regulation that could be applied relatively
quickly in implementatiorto identify a priority class of facilitiest public comment is
supportive of thimption, EPA may adopt the approach in the final rule.

Public ParticipatiomndAlternative Technolog¥valuations

EPA expects that the existing permitting processmddafacilitate early and continuous
public participation on the alternative technology evaluation and the implementation of
alternative technologies. For permitted facilities, the permit a¢dian, permit renewal or Class
2 or 3 modification}hat triggers the need for an alternative textbgy evaluation wuld include
a variety of public participation stepsuch as pre-application meetingfor Class 3
modifications or permit renewal)otice to the facility mailingjst, public commenperiod(s),
andor public notice of intent to issua newmodified,or renewed permiAdditional steps may

be added to ensure meaningful engagement with overburdened communities. Collelaéigsely, t
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steps would allow for the public to review the alternative technology evaluati@ntentative
determindion on the availability of a safe alternative technola@gdthe proposed

implementation schedule if an alternative technolegyetermined to be safe and available

For interim status facilities, after conducting an alternative technology evaluation @ene

year of the effective date of the rule, the facility would be required to submit an updated permit
application. The revised application would reflacdeterminatioritherthata safe alternative
technology was available or that one was notlalka In the first instance, the owner/operator
would be applying for a permit for an alternative technology unit. In the latter instaace,

facility would beseeking a permit for an OB/OD unit meeting the proposedsabpart Y

standards for OB/OD units. This permitting process would afford multiple opportunities for
public participation as specified 40 CFR @art 124subparts A and B. These include pre
application public meetings, public comment, public notice, the ability to request a public
hearing, and an avenue for appeal of the final permit decBewause the alternative

technology evaluation will inform whether the owner/operator must submit arcappi for an
alternative technology permit or an OB/OD permi®RA encourages facilities and regulators to
consider engaging the public eadyringthe alternative technology evaluatidfor example, the
facility may set up an enite information boothyebsite, or information repository to share
background on the facility and its operations, and the alternative technology evaluation prepared
by the owner/operatdf In this way, public comment and input during the permitting process
may be less likely taequiresubmission of aevisedpermit application later in the permitting

process

Pl ease see US EPAO6s 2019 Resource Conservation and Re
information and considerations related to public participation. The manual is available at:
https://lwww.epa.gov/sites/default/files/2009/documents/finarcra_ppm_updated.pdf
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Summary and Request for Comment

Todayds proposal includes clarifying regul
technology evaluationsould be preparedand timelines for the implementation of alternative
technologies. EPA expects that the proposed regulations would reduce uncertainty and increase
consistency in implementation of the regulations. For the timing of alternative technology
evaluations, EPAdlieves the proposal, by linking the timing to permit actions, strikes a balance
between expeditiously evaluating the availability of safe alternativemaneginghe timing of
the evaluations in a manner that reduces administrative burden and ket utiplementation
resources. With respect to the implementation deadlines for alternative technologies, EPA is
proposingaflexible process for facilityspecific deadlines to be developed and amended as
necessary. At the same time, the resulting enfoteatdadlines for interim milestones and
implementation of the alternative technologguld provide greater certainty and accountability.
Additionally, EPA described and is requesting commenhogetlternativeoptions One
alternativeoptionwould be toset a regulatory deadline applicable to all facilities in the
regulations. The second alternatoygionwould establish a regulatory deadline applicable to all
facilities but provide an avenue for negotiating a modified timeframe as approphataird
alternativeoptionwould be to set a regulatory deadline applicable to high priority facilities in the
regulations, while allowing faciliggpecific implementation schedulesbe developed for the
rest of the universd&PA is requesting comment time poposed approaclas well agach of the
alternative optionand will consider the input as part of the final action. If public comment is
supportive such that additional information not previously considered by EPA in analyzing the
advantages and disadvantages is presented, EPA may adopt one of these atiptioatve

the final rule.
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F. Permitting of Alternative Technologies
Introduction and Description

Units that treat waste explosives are most often permitted accordingdid @feR @urt
264, Subpart X Miscellaneous Unit standards. As discussed in Séc#githese performanee
based standards were developed to be applicable to a variety of waste management units,
including OB/OD units, that were not already covered in the regulations. In adopting this
approach, EPA concluded that it was not possible to sejrdasd operating standards for all
potentialsubpart X units, especialiyn the case ofinitsfor which there was little or no
information available to allow fagstablishingechnologyspecific standards.

In the final rulefor miscellaneousinits, including OB/ODunits EPA did recognize that
some miscellaneous units have design features similar to other units already covered in the
regulations but are not similar enough that it would be appropriate to include or classify the
miscellaneous unit under another section of regulatido apply established performance
standards to certain miscellaneous uttiSor example, thermal treatment units, such as carbon
regeneration units, use heat in the primary chamber to destroy @rgattie waste stream (i.e.,
spent carbon) much the same way that incinerators do. However, carbon regeneration units are
designed to desorb contaminants from carbon without damagicgrihenand arenot designed
to destroy a wide variety of hazardousstes or materials like incinerators. ddwus, these units
have different design features and operating conditions based on their purpose. It would not be
practical then to require a carbon regeneration unit to comply with the full suite of incinerator
stadards; rather, it would be appropriate to

apply them to the carbon regeneration unit to ensure that it operates in a manner protective of

5152 FR 4698-46951 December 10, 1987.
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human health and the environment. This is the basis for the requinenge264.601 that directs
the permittingauthority to include the listed subparts that are appropriate for the miscellaneous
unit being permitted.

With respect to this proposed rule, thereakariety ofenclosed alternative technologies
thatcan beused fo treatment of waste explosivieswhich subpart Xstandardsvould be
appropriate. Thus, this section discusses the regulatory classification of devices treating waste
explosives, as well as a rangerelated topics includinglarifications orappicable regulatory
requirements for certain waste explosives treatment praetmtBsoposedhanges tthe
existingsubpart X standards and related permitting standards to account for alternative
technologies
Proposed Revisions and Supporting Rationale

In practice units that treat waste explosives are most often permitted sulgjeart X as
described abovélhis includes all OB/OD units, as well as several types of alternative treatment
technology units such as those that use chemical destruction@ralination and those that
use thermal destruction and decontamination. However, thermal treatmeihiaweitseen
permitted according to theibpart X standardsyhile others have been permitted according to
thesubpart O and/o€Clean Air Act(CAA) Hazardous Waste Combustor National Emission
Standards for Hazardous Air Pollutants, Subpart EEE stan@#ds Subpart EEEpecause
they meet the definition of a unit regulated under these sub@axtasionally,liere are cases
when the samtype ofthermal treatment unit is permitted under one set of standards in one
State, but under a different set of standards in an&ia¢ebecause the definitions are applied
differently. In these cases, this variability can be frustrating for osloy@eratorghat would like

to operate the same or similar units in anoBiate.For example, &tate that permits a unit as
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an incinerator as defined in § 260.10 would be subject to both RCRA and CAA standards and
permitting requirements, and §ome instancesould have two sets of operating standards and
emission limitationgi.e., one set in the CAA Title V permit and a second set in the RCRA
permit)that must be complied witlthereStates have not adopted the integration with MACT
standards languagé

AlthoughEPATrecognizes that the differences in application of standards is nat ideal
EPA is not proposing regulatory revisiaasthis timethat woulddefine the various types of
thermal treatment units to provide more consistency in applicatistadirds across the same
types of thermal unitkr reasons discussauthe following sectionEPA anticipates that this
proposed rule wuld significantly increase the use of alternative treatment technologies,
especially a variety of thermal units, which équire permitting according subpart X or
subpart O/CAAsubpart EEEEPA is interestechoweverjn hearing from commenters if it
would be helpful for EPA tdefine thethermal treatmentinits thatareavailable which would
provide more clarity when applyirgiandardgonsidering the following information.

Approaches to Permitting Thermal Treatment Units

If EPA wereto define the different types of thermal treatment units, themitathat is
designed and operatdike an incinerator and meets the definition of an incinet¥anuld be
permitted according tpart 264subpartO and/or the CAfsubpart EEE standard§he units that
could be defined agacinerators treating waste explosiveslude the ammunition peculiar
equipment (APEJL236 rotary kiln incinerator, explosive waste incinerator (EWI), and bulk

energetics disposal system (BEDS). The common feature of these timiithe wastes travel

52 See §8264.340(h)266.100(b) an@70.22, an®70.62
53 See £60.10.
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through a combustion chamber in whiaat is applied inside the combustion chamber by a
controlled flame.

Other types of thermal treatment units like contained burn chambers, SDCs, CDCs,
explosive destruction systems (EDS), and DAVINCH, are most often permitted according to
subpart X and ifEPA were todefine these types of units, EPA would not define them as
incinerators, but rather a type of miscellaneous unit becausedahasyt use a controlled flame
within the treatment chamber. The units in this category use an electronic ignition gyste
initiate treatmentor useheat applied externally to the chamber to initta@éatment.

Reasons for approaching thermal treatment units differently with respect to classification
as a miscellaneous unit undeibpart X versus an incinerator undabpart O/CAAsubpart EEE
relate to the authorizgge r mi t t i n oterpretatidrod applicalyiliby. Also, it is possible
thatthe permittingauthoritymay choose to take a magaightforwardapproach and regulate a
unit that does not have a controlled flame in the treatment chamber under the full suite of
incinerator standardsather thamegulating the unit undesubpart X, and thus having to choose
which standards should appkltowever, astraight application afubpart O/CAAsubpart EEE
standards could makeh e f aampliance cpripteand difficultbecause certain standards
may not be practically applicablehen a unit does not meet the definition of incinerakor
potentially avoidhis type of situation, EPA could define the known types of thermal units that
treat waste explosives to impart more consistency in application of stanbaedsownside to
EPAGs act i ontcowldrenhode the Bexiltilityrat someaegulatory athoritiesprefer
whenapplying standards believed to be appropriate for the unit.

Regardless of the subparth at a t pemmitcorditiomsgrg desved fromthey

mustbe protective of human health and the environment tosdlectedechnology.To be
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protective, he standardgor examplemust assure that theaghnology is monitorable both in
terms of operational controls and effluents/emissions resulting from @ettperations.
Alternative treatment technologies are enclosed processes that utilize a series of process and
engineering controls beginning with introducing the wastes into the system and through recovery
of the treated material and byproducts. Inheiretite design are controls to monitor the system
to ensure thagxplosivessafety and treatment protocols are met as the material moves through
the treatment process. The system should also include controls to treat and monitor emissions
and effluents toresure they are protective prior to release. Thus, operational controls and
associated effluent/emission treatment systems must be monitorable to determine compliance
with applicable regulations and to ensure they are protective of human health and the
environment.

In addition to the capability to monitor treatment byproductstetienology musalsobe
able to treat any toxic bygroducts to levels that are protective of human health and the
environment before releaggontained alternative treatment technologies and associated pre
treatment technologies must not release toxiptmgucts. For example, a pireatment
technology like water jet cutting will generate a new waste stieaater contaminated with
explosivesThis waste stream must be characterized and treatsite or off-siteto meet
applicable environmental standards before release into the environment. Another example relates
to thermal treatment processes. If chlorinated wastes are present in thstieaste even if they
are effectively treated in the primary chamber, the potential remains for dioxin/furan formation
when the treatment gases are cooled after leaving the primary treatment chamber. Thus, it is
essential that the systems are optimized-¢éwgnt dioxin/furan formation and that the air

pollution control equipment can treat any dioxins/furemngequiredpermitlimits established
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according tdhe applicableegulatorystandard (e.g., a dioxin/furan standard ursdépart O or
subpart EEEbefore release.

Again, any alternative technology must be designed and operated in a manner that is
protective of human health and the environment. Under RCRA, permit writers consider the
applicable regulatory limit(e.g., required design, operating, andssian standardshe
t e ¢ h n adstoepult€e.g., established in literature and on a-sfecific basis)and site
specific factorge.g., proximity to recepto@nd volume and types of wastehen developing
permit conditionsThe resulting permit aalitions ensure that tiiechnology is protectivén
addition, dternative treatment technologies, in all likelihood, will also require permits under
other programs such as the CAA and CWA.

Clarification of Wastes Contaminated with Explosives

Also related to permittingnd application of appropriate standaf@BA isproviding
clarification on an issue that has presented challenges to regulatory classification. Over the past
several years, EPA has learned that some facilities have been treating solid wastes that are
minimally or potentiallycontaminated with explosivdsy OB in nonRCRA permitted units.

This practice has been allowed in cert@iates that finalized an exception@® for waste
explosives under their air regulatiofimsed on the premise that these materials pose a
explosivehazarcP* The exception isearly identical to RCRAhowever, there is no CAA
Federal equivalerib theState air regulation foallowing uncontrolled burning o$olid waste
that may pose an explosive hazdrdther individual States have chosen to implement the

exceptionthrough theilCAA State implementation plans.

54 https://docs.legis.wisconsin.gov/code/admin_code/nr/400/429 and
https://publications.tnsosfiles.com/rules/1200/1:230120003-04.pdf
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Facilities have argued thtteir wastes may contain explosives and may pose a safety
hazardand thus theiOB is exempted fron$tate air regulations as described above; and at the
same time have assertedtttieese wasteare not RCRA D003 reactive wastnd thus their
burning is not subject to RCRA regulations eitH&gPA does not agrdbat the abové&tate air
and RCRArelatedassertios can be made concurrently for the samasteslf the waste does
not meet RCRAOGs reactive waste characteristic
considered reactive and explosive for purposes of qualifying for the exceptionrtateesir
regulationgsee footnoté&854). Or, in other words, if a waste is consideagdexplosive safety
hazard unde$tate air regulations, it must also be considerezhative hazardous waste under
RCRA.EPA notes that if a waste contaminated witlkexplosives thatresults in the wastgosing
a safety hazard pif the owner/operator has conservatively designated the waste asypossibl
explosive, then the waste is a RCRA reactive waste and mostiegged under RCRA,
includingthe prohibition on OBOD unless there is navailablesafe alternativéechnology EPA
notes that many of thevastes at issue include roombustible items such as concrete, masonry
bricks, metal, pipes, vessels, saihd combustible items such as cardboard, fiber drums, PPE,
gloves, filter socks, and plastic wadiRA finds that thenajority of thesavastes have
alternative treatment technoleg availableand thugreatment by OB/OD of these waste would
generally nbbe allowedAn exceptioncould includdarge components associated with
explosives manufacturing (e.g., large diameter concrete pipe, process equipment) that cannot
safely be firesizedo to the size necetosaary to
chemical neutralization proces3utting (either with a torch or saw) such items present a

significantsafetyhazard.
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One type of thermal technology that has been proven and used widely for these materials
is a flash furnace which uses a controflaghe in the treatment chamber. Flash furnaces have
been permitted under bathbpart X andubpart O/CAAsubpart EEE standards. Again, the
differencein implementatiorcan be attributed tState preference, the purpose of the treatment,
or EPA policy regrding controlled flame. An example of a flash furnacematld be suitedfor
permiting undersubpart X is for decontamination of n@oembustibles. In this case, treatment
via chemical neutralization unit is the primary treatment, and a flash furnace is the polishing
treatment. The purpose of the flash furnace is to ensure that any trace expérapiesg after
neutralization would be removed through heat. A polishing step like this may be necessary when
there is uncertainty that a neutralization solution has reached the elbow of a pipe or small
crevices of other materials. Because of the veryjlameunt of explosives potentially present,

EPA believes that application sfibpart X standards is the appropriate choice for this type of
thermal unit despite the use of a controlled flame in the treatment chastdpart X allows
for the developmerof permit conditions that are more fitting and implementable for this
technology applicatian

Permitting and New Standards for Treatment of Waste Explosives

In this rulemaking, EPA proposes to designate asudpart Y for the new technical
standards fo©OB/OD units and the new standards for alternative treatment technology
evaluations applicable to OB/OD owners/operators. When issuing permits for OB/OD units,
regulatoryagenciesvouldincorporate the newubpart Y standards, and thissuei Subpart Y
per mi dnse@uthorizetbr subpart Y. (See Section IV. State Authorization, Permitting of
OB/OD Units section for further discussioR9r alternative treatment technologies, permits

would continue to be issued undeibpart X, with the exception of units that are determined to

99



be strictlysubpart O/CAAsubpart EEE unitdn designating a newsubpart Y for OB/OD units,

EPA proposes several revisions related to the permit application proceddideSHR @rt 270

and tothe facility standards iparts 264and265to account for the nesubpartY. Some of the
revisions are conforming changes while others are areas in which EPA believes additional clarity
is needed.

Proposed Changes to 40 CP&t 270SubpartB i Permit Apdication

EPA propo®sto makeseveral revisions t§ 270.23Specific part B information
requirements for miscellaneous uriisaccount for new standards proposed in this rule for both
OB/OD units and alternative treatment technolagi®&se revision that EPA proposesosadda
new paragraph (e) #270.23and redesignatexisting paragraph (e) &, to specify thathe
Part B applicatiorior units permittedundersubpart X asan alternative tgsubpart Ymust include
therequired evaluation of alternativechnologieanda schedule to implemetite selected
alternativesA second revision is taddmiscellaneousubpart Xftreatmenunitso to paragraph
(a)(3)of § 270.230 specfy thatpermit applications fotreatment units, in addition to disposal
units, must provide a detailed description of the plans to comply witpbdkeclosure
requirement of § 264.608hen they are unable to clean cloBkis additionwill conform to the
existing requirements & 264.603s it relates to both miscellaneous disposal and treatment
units.Finally, EPA proposes teevise the title o§ 270.23to addiiOB/OD unit® and t o i ncl
related and applicableferences to the newly proposedbpart Y standards for OB/OD units
throughout the sectioBecause OB/OD units have historically b@enmitted asubpart X
units, EPA believes théihe OB/OD part B information requirements should remain in this
sectionbased on familiarity, and thysovide a clear direction for the information expected of

permit applicants
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Proposed Changes 460 CFRPart 264Subpat X i Miscellaneous Unitand40 CFRPart 265

Subpart P Thermal Treatment

EPA is proposing a few changes to sthbpart Xandsubpart Pregulations Specifically,
EPA is proposing to amernbe environmental performance standard$ 264.601b) and (b)(3)
to include sormwaterconsiderationd.n 8§ 264.601(b), EPA proposes to add stormwater to the
list of environmental media for which prevention of any releases that may have adverse effects
on human health or the environmeilmt addition, EPA proposes &mldto § 264.601(b)(3)
stormwater ruron and ruroff patterns around thibpartX unit as part of théydrologic
characteristics of the unithese additions are necessary to capture and address any impacts to
stormwater management units or areas from contaminants contributelddayt Xunits.EPA
believeshatadding consideration of stormwater impactthsubpart X environmental
performarce standards would improve protection of human health and the environment

In addition, EPA is proposing to revise § 264.603 (fetesdure care) talarify that ifa
treatment or storage unit has contaminaiad or groundwatethatcannotbe completely
removed or decontaminat@dt the time otertificationof closuré&é( r at her t han #Aduri
which is the wording of the existing regulatiptf)en that unit must also meet #revironmental
performance standards in § 264.601 during-ptzsture careEPA believes that this change
more accurately reflesthat there is a finitpoint in timein which the removal and
decontamination actions end despite remaining contaminatiothas@losureends,and post
closure care beginglso related to § 264.603s inclusion of similar requirements in the new
subpart Y standards specific to pasbsure for OB/OD units since these umitsuld no longer
be consideredis miscellaneous unitsmdersubpart X. EPA proposes to camyer similar

languagewith appropriate changes ihenew§ 264714. Postclosure care for OB/OD units
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particularly important when is it not possiltiéeremove waste explosivasdassociated
contaminated soiland groundwater at closurks treatment units, OB/OD units are reqdite
closein accor@nce with§8264.14 and 264603 Should the owner/operator heableto
removeor decontaminat contaminated componentsils, subsoils structures, and equipment
afterreasonablefforts to do spthese units will requiremonitoling, andpotentially, remediation
and removal actionsluring thepostclosure period®

EPA is also proposing, ipart 265subpartP1 Thermal Treatmento update the
references tAdministemrf 0 As Sosit dnWaste and Emergenc
AAssistant Administrator f,owhichreflecd thaewdamE mer gen
for this EPA office.
Summary anéRequest for Comment

Waste explosives have a variety of treatment options, many of which are classified as
miscellaneous units and are permitted ursdepart X due to their design or purpose. Certain
types of thermal treatment units, howevaye beempemitted assubpart O/CAAsubpart EEE
units. In some instances, the units are clearly incinerators and in others they share similar aspects
but not enough that the full suite of incinerator standards would be practiad&wcases, there
are identical tarmal treatment units that have been permitted under one set of standards in one
State and a different set in anotl@ate. As discussed, this difference can be attributed to a
permittingauthorityd mterpretatiorof applicabilitybased on whether a umiteets the definition
of incinerator or notAlso, permittingauthoriiesmay choose to take a more straightforward

approach and regulate a unit that does not have a controlled flame in the treatment chamber

55 An example of postlosure monitoring and removal actighst is likely to be indefinités at Ft. WingateArmy

Depot, NM where munitions and stfaunitions are dispersed over hillsidaaking ittoo dangerous to attempt
removaldue to the steep gradeue to erosion activity, the munitions continue to travel downslope into the arroyos
where they eventually can be removed.
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under the full suite of incinerator standards, rather than choosing which standards should apply
to asubpart Xunit.

EPArecognizes that the current approachegulatingthermal treatment units can result
in inconsistencieacross differentates. Given that this proposed rule is anticipated to increase
the use of alternative treatment technologies, and especiallyeyvalrthermal units, EPA
requests comment on whether ESl#oulddevelop definitions foithe various types of thermal
unitsdiscussedo provide more consistency when applying standards

EPA also discusses several proposed revisioA8 tOFRParts264, 265and270to
accommodate the new standards for OB/OD units contained in theubpart Y, to clarify
existing language isubpart X, and to update the name of the EPA officgilCFRpart 265
EPAviewsmost ofthe proposed revisions as conforrginhanges needed to ensure that OB/OD
units continue to be properly regulat&PA doeshoweverpropose to add stormwater as an
additional medimto monitor undesubpart Xto ensure that contaminants from miscellaneous
units that migrate to stormwateneas are alsaddressed_ast, EPA proposesveording change
in A 264.603 for tr eat thetneofenfdatichnofor ager eai t s
versusclésd@dr s ngce t hi s mothegoinaicthewclosure procetbatime f | e c t
determinationis made that the closure activities wikaseand postclosure care will begirf
commenters do not support any of the additions or changes B&Adyould like to hear why
G. Technical Standards for OB/OD Units
Introduction and Desiption

Aspartofo d ay 6 s , BRAGsproposantio explicitly describe the existing
requiranentthat owners/operators of OB/OD unitsmonstrate, througtomprehensive waste

analysis an@dnalternative technologies evaluatjaiigibility for the exemption tthe
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prohibition onOB/OD establishedn 1980 (see Sectidih D). EPA finds that clarifying in the
regulations how owneftsperators would demonstrate eligibility for the exempti@uld further
reduce reliance on OB/OD du® ¢onsistent application of the standatdswever, EPA
acknowledges thaafealternative technologies are not currently available for esxpjosive
waste stream arttius therewill be a continued need f@B/OD to treat explosive wastes which
do not y¢ have a alternativesafe mode of treatment.

All OB/OD units are currently permittathder RCRAsubpart Xi Miscellaneous Units
standardsAs described abovea Section F. Permitting of Alternative Technologidse to the
varied nature of miscellaneous ungsbpart X standards are performance basedianbt
contain specifitechnical standardRather subpart X directs permitting authoritieseéasure
pemitsicont ain such terms and provisions as are
envi r o8 26d.601L)dhis(understandably, has ledstamevariability in permit conditions
from differentregulatory authoritiesith respect to OB/OD units.

EPA is proposing a new subpastippart Y,to establish technical standards ©B/OD
units EPA anticipates this @uld increase consistency in permitting OB/OD uitsl provide
minimum criteria for protectinguman health ahthe environment.

Proposed Revisions and Supporting Rationale

EPA is proposing, in nesubpart Y, to establishechnical standards for OB/Qits at
40 CFR264:708, 264.7D, and 264712 and in the interim status regulationsdid CFR
265708,265.710,and 26.712.Many ofthe requirementproposedoday are derived from what
most OB/OD permitsurrently requirel n addi ti on, feedback receive

engagement on the proposetemakingconfirmedbroad consensus among permitting
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authorities and regulateshtitiesthat these technical standards are appropriate and are, in many
cases, already irse.
E P A éapproach inhe proposed regulatiomsto not prescribespecificquantitative
limits, thresholdsor values but rather to propose 64708 and 264710 operating and
monitoring requirements that must be considered, and included as applicablepivptre Y
permit. This is to preserve the flexibility needed for permitting authorities to determine specific
conditions on a facilityand wastespecificbasis.The permitting authoritywith input from the
facilityés permit application and received
determine thappropriate limits for each requirement assliethemasconditionsof the final
permit Specifcally, EPA is proposing the followingquirements fosubpart Y OB/OD units.
Under8 264.708(a), EPA is proposinghateach waste streabre treated by OB/ORs
specifiedin the permit. This provision includes language for acceptable variation within a waste

stream that is deemed acceptable to the permitting authority.

Operating Requirements

Under§ 264.708(b), EPA is proposinghatoptimal parametergor OB/OD operation of
the unit be specified tminimize the amount of residue and particulatgterthatcould cross
t he f aci | iforexamplelitomough chavenent of a plurRestrictions oriming of
OB/OD based owind speedwind direction,weatherconditions (e.g., precipitatiorthumidity,
cloudceilinglevel, and as appropriatair pollution statusnay benecessaryo reduce the
potential for contaminants taigrate through thair andinto communities, where they can
deposit onto the sloand leached into groundwater used for irrigation and drinking weoer
example, certain restrictiofgsedon wind direction may be needed to reduce plume migration

over a nearby community or water body. ensure set parameters are adhered to, EBKas
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proposing that ownefsperators be required tonitor and recordtmospheric conditions, as
applicable EPA is also proposintipat limits, as appropriate, on frequency of OB/OD events and
guantity (e.g., by weight and or NEW) bstablished per event, day, &rdyear.In addition,

EPA proposes under this sectionnolude restrictions on timg of OB/OD events (e.g., limit
OB/OD to daytime hours only to allow for monitoring of plumes or during certain times of the
day to minimiz disruption to nearby community activitieERA proposes noise and ground
vibrationexposure limits for areas outside the facility boundaryrtler to comply with noise

and ground vibration limitst may be necessary for the facility to change opmmasuch as
atmosphericestrictions maximum NEWperevent or engineering contral# the facility is

unable to comply with noise or ground vibration limitg unit may need to be relocated.

Under 8264.708(b)(6), EPA is proposinghatspecific design and operating requirements
for the OB/OD unibe identified. This includedesignspecificationgor theunit (e.g.,pan, pit,
cage to include containment devicés.g.,metallids or covers for burn parms soil coversfor
OD unitg, secandary containmer(e.g., liners)and other appropriate engineering cont(elg.,
stormwater ruron and ruroff controlg. Controls and measures could include concrete pads
with integrated curbs and sump pumps, lined drainage ditches, collection basins, blast
barriers/shields/blanketandberms Routine operation and maintenance standards including
removal of residues, kickit, and visible surface contamination (e.g., black soot, staining, ejecta)
from the unit and surrounding area should be considéreetall, the design and operation of the
unit shouldprevent or minimize surface, subsurface, and groundwater contamiaatiaerial
dispersion and release and/or migration of resickiekout, and contaminants into the
environmentConsiderations fodepth to groundwater and distances to surface water, property

boundary, and sensitive receptors such as residences, selmoloigycareshould also be
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consideredSurface wateras defined i8141.2i s nal | water which is

op e

and subject to surface runof f . Olakéshporsls,def i ni t i

streams, rivers, @stal wates, reservoirsand temporary waters from storm surges or similar that
are affected bgurface runoffDesign and construction of the units should take into account the
potential forclimate change impacts, suchdmnges to precipitation and to groundwater levels
and flow, potental extreme weather events,chas appropriatehepotential for sedevel rise
Considerations for areas in @8ar floodplainsnustalso be consideraghder existing
requiremergin 8 264.18(b)

EPA is proposin@ 264.708(b{8) to requirea safe distance plan to be included in the
permit.Under 8264.7@(b)(9), facilities would have a security plan and conttolsinimize
public access to the OB/OD units. Security may be done throughedy of methods, one being

the addition of fencinghe perimeter of the unit including the kickout area.

Public Notice and Qutreach Plan

EPA recognizes the importance ahd is committed t@ommunity involvement on a
site-specific basis both during the permitting process and during the life of the permitted unit.
Public participation plagan integral role ibringinggovernment, privatendustry, public
interest groups, and communities tthger to engage omportantdecisions about hazardous
waste management faciliti€sSection 7004(b) of RCRA and EPA RCRA permitting
regulations, found giarts 124 and 270, form the foundation mandatory public participation
activitiesduring the perntiing, renewal, and modification processes.

In addition to agencied public participation in these permitting procesgss, i

important forfacility ownergoperators to engage with communitggsectly, on an ongoing

56 Executive Order 14096-ederal Register Revitalizing Our Nation's Commitment to Environmental Justice.for All
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basist o | earn about citizens®é concerns and share

opportunities fothe public toprovidevaluable information and ideas that improve the quality of
public health protection. EPA is proposi®@64.708(b)(103hat ownerfkperators develop a

public notice and outreach plan that communities are informed of facility actions and can fully
consider and raise issues about activities that impact community health. (2&er@8(b)(10),
OB/OD permits would have to include @btions requiring a public notice and outreach plan
including notice to the surrounding community of OB/OD activities and events, the method of
notice distribution, method(s) for community members to contact the facility with questions or
concerns, and thiameframe for any notificationg.he outreach plan would not need to include a
schedule of OB/OD activities, bittwould include the method and frequencynattification to

the surrounding communitieall outreach plans would include how information would be made
public regarding contaminants emitted, released, or ejected from the OB/OD operations and
environmental monitoring results and data (described in the Monitoring Requirements section
and §8264.710). The outreach plan should tailor public participation approaches to reach out
effectively to the specific populations in the community. Examples include using translation or
interpretation services; providing multilingual fact sheets and other infermatartnering with

community groups or community leaders; and usingtnaditional media outlets for outreach.

Monitoring Requirements

Under 8§ 264710(a), EPA is proposingwneis/operatos of OB/OD units be required to
developplans for anadonductsol, sediment, surface water, stormwagmundwater, and air
monitoring as appropriate per sigpecific conditionsMonitoring planswould includeplans for
sampling, analysis, evaluatiaporting,and appropriate response actiadignitoringplans

would addresghe pricipalproductsconstituents, byproducts, and other releases to the
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environmenspecific to the wastes treatedtive OB/OD unithat have the potential to migrate
outside the unit boundary and adversely affect huneaitlihand the environmerifor each
monitored constituent and media type (soil, water, air, etc.), the monitoring plan would include
an action level, a concentration or amount where the facility musafgik®priate action to
mitigate and manage the redeaof contaminatigrbased on the best available sciefd@A
notes that many of the requirements set forth in this section of the prappsdleadyn effect
at many facilities. Existing monitoring may be incorporated intondhwesubpart Y permit if it
mees the minimum standards in the propoddie purpose of this requirement is to ensure that
thesubpart Y permitted unit is protective of human Ifeand the environmenBecaus€OB/OD
unitsare not containednd have no controls arleass, monitoring of environmental media is
critical to ensure hazardous constituents aremgtating beyond the unit boundaty addition,
monitoring would provid forearly detection of releasemnd allowreleases to be addresse@in
timely manner This section of the proposed regulatianglinesminimum frequencies for the
required monitoring irg 264.710(a)However,n § 264.710€), EPA is proposinghat the
minimum monitoring frequencies mde reduce if the unit is not useftequently enough to
warrantthe outlined monitoring plans, the permit limits the OB/OD treatment activity in the unit,
and the Director makes thetdrmination that a reduced monitoring plan is acceptable for the
site.Monitoring may not be required for specific media if there are no pathways for
contaminants to reach receptaaad the Director makes the determination it is not needed
Under§ 264.710(a)(1), EPA proposegroundwater monitoring requiremeniscluding
an upgradient well for backgroumdonitoringand that all downgradient wells be located to
detect potential releases of contaminants to uppermost flow zones and preferential flow paths

(pahways allowing more rapid transport of water into soil and groundwatepyoved
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groundwater monitoringrould continue until the unit completes RCRA closaral is under a
postclosure permit as applicablBuch a plan would include piezomettrsdentify and track
changes to groundwater direction and flomwless thdirectordetermines they are noécessary
for the particular unit and facilitgue to hydrogeologic conditionSPA is also proposing
stormwater and surface water monitoring plans8264.710(a)(2) and 26410(a)(3)
respectivelyDeterminations and plans related to groundwater and stormwater should take into
account the potential falimate change impacts, suchcdmnges to precipit@n and to
groundwater levels and flgyotential extreme weather events, and, as appropriate, the potential
for sealevel rise Owners/operators would design and propose plans to detect any potential
release$rom the OB/OD and all monitoring would beonducted regularlpaccording tan
approved monitoring plan until the unit compsRCRA closureand is under a posiosure
permit as applicablésedimentsn surface water would be monitored under an approved
sediments sampling plan.

Under§ 264.710(@@)(4), EPA proposesionthly soil monitoring fothe area around the
unit. The owner/operator must test for contaminatiad contamination is fourat or above the
action level specified in the monitoring pldhe owner/operatarould take appropriate nesnse
actions as required in the monitoripign. One possible response is pleeiodicremoval of
residuals and contaminated sdihis soil does not include soil or environmental media used as
engineering controlsuch as soil cover fatetonation eventdutthis requirement includes the
soil around the unit to detect potential releases into the environment.

EPA is proposing air monitoring plansder 8264.710(a)6). Owners/operators would
design and implement a plan to deteatential releases into the air from the OB/OD unit. At a

minimum, these would includen upwind sampling point not impacted by other OB/OD
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operations to determine a background with ambienterdnationaunless the facility makes the
assumption there is zero background contaminatiba testing would includat least one
monitoring station as close to td3/OD unit as possible downwind of the prevailing wind
direction It should be noted that due to the difficulties of sampling OB/OD emisgiessribed
in recent studies in sampling OB emissions with drohasd relating the results to total
emissions and exposurending high levels of contaminants in air monitariresults may
indicate a need for further investigation or controls, but sampling results that do not find high
levels of contaminants do not provide conclusive proof that the OB/OD operation poses no risk.

In § 264.710(a)}), owners/operators must monit@r smoke plumeduring each OB/OD
event.The visual monitoring must include direction, duration, extent, opacity, and whether the
plume goes off facility.

Under8 264.710(a)(7), kickoutmonitoring and retrievgdlans would beequired After
each OB/OD evengwners/operators would monitor and recordadkout, including distance
from the unit, description of waste, and locationall kickout that goes off the facility
boundaryOn a weekly basishe owner/operatowould retrieveall kickout that goes dthe
facility and keep a record of all such kickout. If a lander refuses entry for this purpose, the
facility would still document the ejecta and suspected locafiba.owner/operator should
reduce the NEW per event if the kickout regularly exceeds the unit or facility boundary; they
may also request a permit mbdation to expand the unit boundafhese records would be
maintainedn-sitefor the operating life of the unénduntil all remaining kickout is founend

treatedor until RCRA closureand a postlosure permit is issued as applicable

57 Aurell, J.Field Determination of Multipollutant, Open Area Combustion Source Emission Factors with a
Hexacopter Unmanned Aerial VehicktmosEnviron(1994). 2017 Oct 20, 166(11): 43310.
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6223134/
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Recordkeeping, Reporting, Inspection, and Training Requirements

Under§ 264712, EPA is proposingo requirerecordkeepingreporting, nspectionand
trainingrequirementsThe proposed requiremeraee supplementary to the gengraimitting
requirementsound in 8 264.15 and 264.16subpart Csubpart D, and 864.73of this chapter
to clarify andto add additional provisions that are applicable to OB/OD uditsler
§264.712(a) owners/operators would lpequired to maintainrecords of all wastes treated by
OB/OD andassociated treatment evenfhis section expands the description and record of
treated waste required in2®4.73 to include chemical composition of energetic and inert
chemicals, materials, and binders; physioain/dimensions/composition; description of cgsin
number of items; total weight; and NEWuch of the information required for the
recordkeepingvould be included in the waste analysis for the waste stream treated with OB/OD.
This information may beeferenced as part of tii&cility records.These recordsould includea
description of wastes treated, tired duratiorof treatmentatmospheric conditions at time of
treatment, and a description of any performance iqsuesmplete treatment, smoldeg, black
plumes beyond facility boundary, releases of ejecta or kickout from the unit bouaddry)
responseactions takerfe.g.,collection andeburn evenis

In § 264.712(b), EPA is proposingninimum inspection schedules in addition to those
found in§ 26415. However, EPA is proposing that the minimimspectionfrequencies may be
reduced if the unit is not used frequently enough to warrant the outtisgeectionplans, the
permit limits theOB/OD treatment activity in the unit, and the Director makes therdmation
that a reducethspectionplan is acceptable for the sifehe proposed requirements include
inspection®f theOB/OD unitat the end of each waste treatment, tiaydentify and remove

untreated wastedgbris, shrapneburn residugsand other materiahndto identify obvious
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damage to the treatment unit that would affect unit performa&feA is also proposingionthly
inspections to verify structural integrity of the umitg.,ensuringconcrete padseemain free of
cracks and break3he inspection schedule may be reduenhit activity decreases and the
facility notifies the Director.

For trainingunder 8264.712(c), EPA is proposingwnergoperatorsnusttrain all
personnel involved in the handling a@&/OD treatment of thevasteat least annuallgnd
document that trainingnaintainingthetrainingrecordsuntil unit closureThe proposed
language includes requirements specific to OB/OD puimittuding that theraining must be
tailored to the unique natuoé theexplosive wastes treated and that the training musptatel
with each new waste stream or whenever operations change the way treatment is conducted for
the unit.

EPA propose§ 264.712(d), reporting requirementspecific toowner/operatorsf
OB/OD units.Owners/operators woulae required t@eport any unit failuresto theDirector
within sevendays. Unit failures are any evemthere the unit is dangad orwheretreatment does
not occur in th@B/OD unit as intendedlhe unit failure cause and the potential
correction/repair for the unit must then be submittethe Directomwithin 30 days of initial
failure. Annual reporting would consist of a summary of altdmented treatment residues and
untreated waste beyond the OB/OD area from the biannual inspecti@®4¥$2(b). The
owners/operators woulgport all unauthorized releases of hazardous constitardtgeatment

byproductdmmediately.The Directormay request records as they deem necessary.

Closureand PosClosureRequirements

Thegenerarequirements for closure and pasbtsureare unded0 CFR part 264subpart

G, 88§264.110 through 264.128nd40 CFRpart 265subpartG, 88 265.11Q0 265.121 for
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interim status unitBecausdEPA is proposingechnical standards for OB/OD units in the new
subpart Y, EPA is also proposing iteference theubpart G standards the new subpagdnd
includeadditionalstandards for OB/OD units in the n@&g 264.714and 265.714Thesubpart G
closure standards requiteat all contaminated equipment, structysesl soils must be properly
disposed of or decontaminated. For OB/OD units,dbigd entailremoval of allexplosive
wasteandits decomposition productteachate, rwoff, soils,and subsoilsontaminated with
explosive wasteas well agontainment system components such as liners and liner systems and
equipment contaminated wigxplosivewaste and/or leacta

In addition tothe subpart GstandardsEPA is proposing taddto subpart Yat § 264.714
that if afterconductingremoval anddecontaminatinandmaking all reasonable efforts to
remo\e or decontaminat anycontaminated componentsils, subsoils structures, and
equipment, the own&aperator finds that not atbntaminatedoils andsubsoils can be
practicably removed or decontaminattég owner/operatanustclosethe unitand perform
postclosure care in accordanagth the closure and poestosurerequirements that apply to
landfills at § 264.310 EPA believes that thisroposedegulatorylanguage is rededbasedn
theclosurecase studfEPA conducted fonine OB/OD facilities (see botnote5). The results of
the study show thatfehe nine facilities that have performed closun@stcontinue to have
contamination in the soil, subsaind groundwater that cannot be removecdeoradiated to
required action levels for the specified future land rsaddition,someo f t hese f aci | i
closure plans do not include the necessary monitdointihe waste left in plac&PA expects
thatadding this language will ensure applicatiditloe appropriate closure standaaaal thus,

more protective measures to be enacted
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Should an OB/OD unit be closed as a landfill unit and a cover ds @applacedo
prevent migration of contamination, § 264.310 requires that the integrity andvefifess of the
final cover bemaintained during the poestosure periodEPA proposest 8 264.714(h)in
addition to the requirements of § 264.3trequirethat before any final engineered cap or
vegetation cover is put in plaanyremainingwasteexplosivesand wastexplosiveresidues
concentration®eremediated to levels to ensubhat the explosive safety hazard is no longer
presentEPA propossthis additional requiremeiased orthe safetyand environmental
hazardsassociated with waste explosswnd unexploded ordnan@@XO) when left in place
There have beeseveral instances where wasiglosives and UXOwereleft in place or
consolidated and buriednd coveredcausing a range of issues from underground fore
flooding and frost eroding the covand exposing the wastéAs a resultEPAbelieves that
wasteexplosives UXO, andexplosive waste residuesust beremediated antemovedo levels
that no longer present an explosive safety hagaod to placement of a cap cover However,
EPA does believe that a cover or eapuld be appropriatafter removal anevhen contaminated
soil has been remediated to levels that the explosimesentration no longer presents an
explosives safety hazaahd proposes thcondition accordinglyExplosive materialgeft in the
environment present unigue safety hazards because the material is unreacted and thus, there is
potential for an accidentakplosion when disturbe@uring theclosureprocesssoils containing

less than 10 percent explosives by weight are considered to be unre&iveereforejf

58 |In Badger, W] explosives andexplosive residues were burjethd a prescrilseburn ignited the residues causing
an underground fire for 1 % days. Wainwright, AK, had floaling and frostwhich eroded the cover, exposing
munitionsthat the public accessed

59 Approaches for the Remediation of Federal Facility Stestaminated with Explosive or Radioactive Wastes;
EPA Handbook, Office of Research and Development; EPA/623/R13, September 1993. See p.30.

50 EPA Federal Facilities Forum Issue Pafsie Characterization foMunitionsConstituentsEPA-505-S-11-001,
January 2012See p. 136
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closureactivitiessuccessfullyemove the safety hazaad verified by testing to determine the
explosive concentratiora cover or cap would be acceptable.
Summary and Request for Comment

EPA is proposing to establiséchnical standardspecificfor OB/OD units as part of a
newsubpart Y.Should EPA finalizehis rulemakingand after the effective date of the final rule,
OB/OD units would be permittad accordance with theewstandardsindersubpart Y, rather
than thesubpart X performancbased standard&EPA requests comments on fir@posed
technical standardse 88 264.708, 264.710,and264.712. In addition, EPA requests comment on
whether additional technical standards should be incorporated for OB/Oxnads the
proposed requirements for closure and qotss$urein additionto thesubpart G standardEPA
seeks comment on the public notice and outreach plan requirements, including what elements
will best support meaningful involvemeiPA also requests canent on whether more
frequent reportingnd data submissiagequirementsvould be appropriatand on additional
requirements recordkeeping requiremeatdocument movement of waste explosives between
storage antreatmentBased on the level glupport in publicomments, EPAnay include
additional technical standards other closure and peslosurerequirementsn the final
rulemaking.
H. Wastes Prohibitedfrom OB/OD
Introduction and Description of Wastes to Prohibit from OB/OD

As discused in Sctionll.A., OB/OD lacks controls needed for complete combustion
and for control of emissionEPA is thugarticularly conceredaboutOB/OD treatment of
wastestreamghatcontain chemicaler explosivematerialthat require very high temperatures

for sustained periods of time to ensadequate destructi@nd/orensure thalhazardous
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byproducts or products of incomplete combustiomot form In addition,EPA is concerned
with OB/OD treatment ofvastes thanay release particularly toxic or dangerous contaminants
that would threatehuman health and the environmen

Many cdhemicalsor wasteghat are difficult or impossible to destroy by OB/@Bdor
would pose acute threats to human health and the environment such as chemical, nuclear, and
biological agents, aralreadyrestricted or prohibited from treatment by OB/Q\ost permitting
authorities alsoestrict or prohibitreatment of certaiwaste sFreamsby OB/OD in permits
However, because EPA had not previoyslymulgated specific technical standards for OB/OD
units, theRCRA regulations remain silent on this isskmeaddition,EPA is aware oémerging
chemicalsor contaminantsf concern(see footnot&), like certaininsensitivehigh explosive
(HE) formulations for which treatment by OB/OD is ineffective could pose significant risk to
human health and the environmémtugh dispersal of contaminants.
Proposed Revisions and SuppogiRationale

The wastes containing the chemicals or explosive materials diséugbedpreamble
either adverselgffect or pose a thretd human health and the environment. This is because
many of these chemicals have high mobility in air,, sl groundwater resulting in
contamination of soil, water, plants, and fpad well as direct exposure to humans by
inhalation ingestionor dermal contactAlso, some of these chemicals can transform into more
toxic compounds, enhance the solubilitglanigration capacity of other contaminant metals,
persist in the environmerdndbioaccumulat in the food chain. Treatment of these wastes by
OB/OD can cause the dispersal of these chemicals into the air @arthe@ground, providing a

pathway to entethe soil, waterways, livestock, and crops.
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For these reasons, including that many RCRA permits already prohibit many of the
chemicals and explosive items discussed, EPA is prop&8§ia§4.708b)(11) and
265708b)(11) to prohibit treatment by OB/OBf chemical weapoii§ mixed waste containing
depleted uraniunDU), white and red phosphorugicatinny Arsenal Explosiv2l (PAX-21),

andPCBs The proposeavastes to prohibit will noapplyin emergency respoesituations

ChemicalWeapons

Chemical weapons were produced by the United States from World War | toTs@
weapons were never used in battle and areotzselete and deteriorating with time. These
chemicalweapons are made of nerve agéa&sin,tabun, VX)and vesicant, or blister agents
(sulfur mustardagentsH/HD and HT, lewisitef? Nerve agents arée organophosphate
pesticidesbut much more poterdnd exert their adverse effettg interfering with the nervous
systemHumars can beexposé to nerve agenthiroughinhalation, ingestioyskin, or eye
contact.Exposure to low or moderate dosesafincan cause several effects including but not

limited to chest tightness, couglapid breathinggonfusion anddrowsinesamong nany other

611n this proposalEPA is proposing the definitidn 32 CFR179.3 fimeans generally configured as a munition
containing a chemical compound that is intended to kill, seriously injure, or incapacitate a person through its
physidogical effects. CWM includes Vand Gseries nerve agents ordéries (mustard) andderies (lewisite)

blister agents in othgharrmunition configurations; and certain industrial chemicals (e.g., hydrogen cyanide (AC),
cyanogen chloride (CK), or carbdrdichloride (called phosgene or CG)) configured as a military munition. Due to
their hazards, prevalence, and militanyique application, chemical agent identification sets (CAIS) are also
considered CWM. CWM does not include riot control devices; ctedrdefoliants and herbicides; industrial
chemicals (e.g., AC, CK, or CG) not configured as a munition; smoke and other obsegumadiocing items; flame
and incendianproducing items; or soil, water, debris, or other media contaminated with low cotioestcd
chemical agents where no CA hazards exist. For the purposes of this Protocol, CWM encompasses four
subcategories of specific materigls) CWM, explosively configured are all munitions that contain a CA fill and
any explosive componeriExamples are M55 rockets with CA, the M23 VX mine, and the M366mi®5GB

artillery cartridge. (2) CWM, nonexplosively configured are all munitions that contain a CA fill, but that do not
contain any explosive components. Examples are any chemical muhitadoes not contain explosive
components and VX or mustard agent spray canisters. (3) CWM, bulk container arenalimtiansconfigured
containers of CA (e.g., a ton container) and CAIS K941, toxic gasisetihtl K942, toxic gas setiM/E11. (4)

CAIS are military training aids containing small quantities of various CA and other chemicals. All forms of CAIS
are scored the same in this rule, except CAIS K941, toxic gasidetadd CAIS K942, toxic gas setil/E11,

which are considered forms of CWM,lkiontainer, due to the relatively large quantities of agent contained in
those types of sets.

62 History of U.S. Chemical Weapons Eliminatjdntps://www.cdc.gov/nceh/demil/history.htm
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effects.Large doses of this agent can cause loss of consciousness, convulsions, paralysis, and
respiratoryfailure possibly leadingp deattPExposure tdabun causeadverse effects including
but not limited tamiosis,nausea, vomiting, dyspneand cramping. Severe effects include loss
of consciousness, seizures, muscular twitching, floppy paragesisetions from nose and
mouth, apnea, and de&fhvX is persistenin the environment and exposure to this agent has
effectssimilar to those ofabun®®
Vesicants or blister agents combine with proteinsdeukyrbonucleic acidDNA) to
cause cellular changes immediately after exposure. Clinical eiffietisie skin erythema,
blistering, pharynagitis, cough, dyspneanjunctivitis burns, nauseand vomiting Other effects
include but are not limited to necrosis, blindn@gspventricdar block, cardiac arrest,
conclusions, coma, anemia, hemorrhage, and bone maunpvessionamong other
Congres®rdered the destruction of all U.S. chemmalponsn The DoD Authorization
Act, 1986(Public Law 99145) and for that process to be carried out by the U.S Amay
manner tqorotect the environmenthe public, and workforc¥ Subsequentational Defense
Authorization Actdirected research into alternatives to incineration for chemical weapons,
createdCh e mi c a l Demi | it ar i Qommissionsand@@drmedtize dssesmbledAd vi s o
Chemical Weapons Assessment program (ACWACWA activities have continuesince its
creation, and at the time of this propostie Army has destroydtie remaining U.S. chemical

weapons stockpilérhe final two facilities that recently completdeeir activities were using

63 Sarin: Exposure, Decontamination, Treatmhtips://emergency.cdgov/agent/sarin/basics/facts.asp

64 Tabun (GA): Nerve Agenhttps://www.cdc.gov/niosh/ershdb/emergencyresponsecard_29750004.html
65VvX: Nerve Agenthttps://www.cdc.gov/niosh/ershdb/emergencyresponsecard_29750005.html

66 Vesicant/Blister Agent Poisoninbttps://emergency.cdc.gov/agent/vesicants/tsd.asp

57 Facts: Assembled Chemical Weapons Alternatives Program Legislation
https://lwww.peoacwa.army.mil/2021/03/12/fapec-acwaprogramlegislation

68 Assembled Chemical Weapons Alternatiesps://www.peoacwa.army.mil/wp
content/uploads/ACWA_Program_Legislation_198822 FINAL_21April2022.pdf
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alternative technologie$here are no chemical weapdrangtreated via OB or OD today. To
remain consistdrwith current bans and pract&d&PA is proposing to ban all chemical weapons
from OB/OD

Mixed WasteContainingDepleted Uranium

Mixed waste, as defined in 40 CFR 2B8K), iswaste that contains boRCRA hazardous
waste and source, special nuclear, or byproduct material subject to the Atomic Energy Act of
1954 Thus,waste explosiveévhich are RCRA hazardous waste due to their reactivity
characteristic) and/hich contain depleted uranium are considered mixed wastes under RCRA.
EPA has promulgated a conditional exemption from the regulatory definition of hazardous waste
for low-level mxed waste im0 CFR @rt 266,subpart N; however, treatment by OB/OD is not
eligible for this condition exemption. Specifically, 40 CFR 266.235 prohiloitker the
conditional exemptiothe treatment of mixed waste that cannot be done in a tank or @ntain
without a permit.

Uranium ore occurs naturally in the environment and contains several forms of uranium
known adgsotopes (U234, U235, and WU238).All uranium isotopes are radioactive; however,
only one of these isotopes, Urani®85 (U-235f°, provides the fuel used tooth produce
nuclear power and idevelopment ohuclear weapons$n nature, U235 only makes up a very
small part of the uranium ore. Given its importance for nuclear power and nuclear weapons
technology, U235 is often removefitom the natural uranium ore and concentrated through a
process called uranium enrichment. DU is the material left behind after enrichment. As with
natural uranium ore, DU is radioacti{®&Radioactivecontaminarg canbereleased to the

environment ifmuntions or other materialsontaining DU are open burned or detondfed.

69 Uranium235, https://comptox.epa.gov/dashboard/chemical/details/DTXSID80872929
70 Depleted Uraniumhttps://www.epa.gov/radtown/depletadanium
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Exposureto DU occurs through inhalation, ingestion, and skin corftathe most likely
route of DU exposure is through inhalati®urning or detonating waste containing DU does not
destroyor treat the DU to make it less radioactive or tofd8/OD causes DU to enter the air
where it is suspended in the atmospheventuallydepositingon the groundandpotentialy
migratingto surface and groundwat@rhereit poses a risk ofcontaminang plants and
livestock. Ingestion of DWdould thenoccurthrough the consumption of the contaminated
livestock, vegetation, and drinking watéiSkin contact itself is not considered a hazard, but DU
can enter the body through open wouridld.is toxic in humans andan causeéetrimental
health outcomes. High concentrations of uranium retained in the kidneys have potential to
damage the organ and cause renal failure. Due to the radioactive nature of the waste, DU can
irradiate the organs onceside the body. Increased cancer risk is alsoncerncaused by
exposure to radiation emitted frdbu.”*

Itis EPAG6s undeaocOGBOB andscurrantlytrebtmixedwaste containing
more than trace amountsDU. Because of its acute effects to human health and the
environmentEPAIs proposing to prohibireatment by OB/OD of mixed wastes containing
more thartrace amounts of DU.

White and Red Phosphorus

White phosphorug$is produced from rocks containing phosphate and used in the
manufacture of munitions, pyratenics, explosives, smoke bombs, and otises.”* Yellow

phosphorus is another term for white phosphorus that contains impurities in the crystalline

"t Chemical Effects of DUnhttps://health.mil/MilitaryHealth Topics/HealthReadiness/Environmental
Exposures/Depletedranium/EffectsandExposures/Chemicatffects

72 Depleted Uraniumhttps://www.iaea.org/topics/spefitel-management/depletadanium

7 White Phosphorus (Pitps://comptox.epa.gov/dashboard/chemical/details/DTXSID90923991

74 Phosphorus Hazard Summalngtps://www.epa.gov/sites/default/files/2608/documents/phosphorus.pdf
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structure causing yellowing. White phosphorous is pyrophoric and ignites in contact with
oxygen. Upon autggnition with air, white phosphorous can form a phosphoric acid residue
causing further contamination and damage. Red phosphorus forms when white phosphorus is
exposed to high heat or light radiation, causing the crystalline structure of white phosphorus
become amorphous. Due to this amorphous nature, red phosphorus is more stable than
white/yellow phosphorous under standard conditions. These chemicals are waxy crystalline
solids’®

Exposure routes of white and red phosphorus include absorption thhasugkin,
inhalation, and ingestiolhis chemicatan cause contamination of the local air, waterways,
fish, birds, and soil& When white phosphorus enters water with low oxygen, it may degrade to
a highly toxic compound called phosphine. Phosphinemaglaies in fish that live in
contaminated watdsodies anaan also remain intact in deep soil at low oxygen concentrations.
Phosphine is known to caaespiratory, neurological, and gastrointestinal effects. Some of the
symptoms include headaches, drowesis, vomiting, gastrointestinal distress, cough with
fluorescent green sputum, and pulmonary irritation and edema, among others. Animal studies
have shown that phosphine can caeféects to the liver, kidney and spleen, and other effects
includingparalysis, convulsionsnd dyspneé.

White and red phosphorus can cause severe irritation, second to third degree burns,
spasmodic blinking, increased sensitivity to light, and damage to the cornea upon eye contact.

This substance can be absorbed thrabghskin and cause systemic effects. If inhaled, it can

S White phosphorusttps://www.acs.org/content/acs/en/moleenfie¢he-week/archive/wihite-
phosphorus.html#:~:text=White%20phosphorus%20is%200ne%?200f,darkened%20from%20exposure%20t0%20lig
html

"6 White Phosphorus ToxFAQs https://www.atsdr.cdc.gov/toxfags/tfacts103.pdf

" Phosphine Hazard Summahtps://www.epa.gov/sites/default/files/26@8/documents/phosphine.pdf
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cause systemic effects, pulmonary edema, and upper respiratory tract irritation. Ingestion of
phosphorus can cause nausea, vomiting, diarrhea, severe abdominal pain, burning pain in the
throat alongwith intense thirst, and death may occur due to cardiovascular coffapse.

Given the extreme reactivity of white and red phosphorous with oxygen ase\ie
health impacts caused by exposure, EPA is proposing to prohibit treatment ofcoasi@sing
white and red phosphorous by OB/OD.

Improved Conventional Munition$CMs) andSubmunitions

ICMs andcluster bombgsre munitions characterized by the delivery of two or more
antipersonneglantmaterial or antrarmor submunitiongalso known as bombletby aparent
munition’® ICMs and cluster bombsmploy submunitiont affect an aresvith more than one
target swch as disperseenemy formationgground and aidefense unitsand other mixed unit
targets"® OD of these typsof wasteshasresultedn sites that cannot be adequately cleaned up
due tothe presence of dangerdtiskoutwhichmay be arme#! This results in permanent
restrictions on any future land yses is the case of Fort Wingate Depot Activity in New
Mexico® An Army policy dated March 2, 20Qtestrictecthe maintenance, characterization,
clearance of ranges and other areas knewsuspectedf containing ICMs and submunitions.

Because treatment by OB/OD causes dangerous dispersal, rather than destruction, of
these wastesndland unsuitabldor futureuse,EPA s proposing to prohibit treatment of IGM

and submunitions by OB/OD.

8White Phosphorus: Systemic Agehttps://www.cdc.gov/niosh/ershdb/emergencyresponsecard _29750025.html
" Improved Conventional Munitions and Submunitidmt$ps://apps.dtic.mil/sti/pdfs/ADA402342.pdf

80 Improved Conventional Munitions Policy,
https://csbaonline.org/uploads/documents/Improved_Conventional_Munitions_FINAL3.pdf

81 A Global Overview of Explosive Submunitions,

https://lwww.hrw.org/sites/defauliés/related _material/submunitions.pdf

82 FORT WINGATE DEPOT ACTIVITY Base Realignment & Closure Installation Action Plan
https://lwww.ftwingate.org/docs/pub/FWDA_IAP_FYOQ7.pdf
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Picatinny Arsenal Explosivé 21 (PAX-21)

Insensitivemunitions (IM) are munitionglevelogd to operate with the same
performance asonventional/traditional munitions but more safely as they are less sensitive to
external stimuli such as heat, shpokimpact®®®* Insensitivehigh explosive KIE) formulations
are thechemicalconstituentsn theenergetic material and other materihiatadd to the
munitions insensitity & This includessolid highenergy materialsnergetiglasticizersvhich
alterthemechanical propertids increase materidlexibility , and polymeridinders which bind
all the chemicals togethé&.

The incomplete detonation of I&hd insensitive HEormulationsresults inunreacted
materialsbeing released to the environmepbtentiallycausing adverse effects to the human
health and the environmemetonation testavere conducted on PAX1 as part of thé&trategic
Environmental Research and Development Prod@&HBERDB Project ER2219 and results
showed a higlleposition oammonium perchloraf&®nsensitivehigh explosiveformulations
havebeenshown to have low sorption to soil resulting in a high aqueous solubility, and potential
to be transported to groundwatBue to the greater likelihood of dispersal, rather than

destruction, by OB/OD and ttealverse health impacassociated wittheseinsensitive HE

83 Anniyappan, M., Talawar, M.B., Sinha, R.&t al. Review on Advance&nergetic Materials for Insensitive
Munition FormulationsCombust Explos Shock Wavg)20).56, 495 519
https://doi.org/10.1134/S0010508220050019

84 NATO Standard Policy for Introduction Assessment of Insensitive Munitions (IM).

85 The physical design and materials of the munition also are developed to be insensitive.

8 Emily May Lent, Glenn Leach & Mark S. Johns@®21) Development of healthased environmental screening
levels for insensitive munitions constituertsiman and Ecological Risk Assessmét:International

Journal, 27:6,15431567,DOI: 10.1080/1807039.2020.1859352

87 Characterization of Residues from the Detonation of Insensitive Munitions SERDP Proj22igR
https://apps.dtic.mil/sti/pdfs/AD1053694.pdf

88 Walsh MR, Walsh ME, Ramsey, CA, Tuutot S Ampleman G. Perchloratentamination frondetonation of
insensitivehigh-explosive rounds) Hazard Mater2013 Nov 15262228-33. doi:10.1016/j.hazmat.2013.08.045

124


https://doi.org/10.1080/10807039.2020.1859352

formulations, EPA is proposing to prohibit treatmentmafitions containing?AX-21 by
OB/OD.

Polychlorinated Biphenyls

PCBsarea groupof compoundsnanufactured from 1929ntil manufacturing was
banned under the TaxSubstances Control ACTSCA) of 1976 and subsequent EPA
regulations in 197944 FR 31514May 31, 197% PCBs consisbf two connected phenyl rings
with a number of chlorine atomthe numbeand locatiorof chlorineatomson the rings
determinghe exatchemica) physical and toxicologicapropertiesPCBs have been
demonstrated to causancer in animalsn addition to many other seeehealth effects
includingadverse effects to the immune, reproductive, nervous, and endocrine systems.
TheFederal PCB Regulatioreurrentlyprohibit theOB of PCBs under 40 CFR
761.50(a) (1), ANo person may open burn PCBs.
(a) or(e), or otherwise allowedund®a r t 76 1, i's not open burning.
activity conducted aRCRA OB/OD units as those units are not approvedifsposal under
TSCA. To be consistent with the curré@Bregulations, EPA is proposing itecludea mirror
provision in the RCRA regulatior@arifying that treatment of PGBontaining waste by OB/OD

is prohibited.

89 PCBs: Cancer DosResponse Assessment and Application to Environmbtixdlires,
https://lwww.epa.gov/sites/default/files/2016/documents/pcbs_cancer_dose
response_assessment_and_application_to_environmental_mixtures.pdf

90 Learn About Polychlorinated Biphenylsttps://www.epa.gov/pcbs/leaaboutpolychlorinateebiphenyls
pcbs#healtheffects
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I. Delay of Closure for OB/OD Units
Introduction and Description

Owners or operators of permitted and interim status TSDFs must comply with the facility
closure standards in 40 CKRrts 264/265ubpartG, and the specific standards applicable to the
unit in which they are managing hazardous waste. These closure standards require all
ownergoperators to treat, remove from the unit or facility, or disposeaite all hazardous
waste in accordance withe approved closure plan within 90 days after receiving the final
volume of hazardous waste or Rlbazardous waste, or within 90 days after approval of the
closure plan, whichever is late€§§264.113(2and265.113(a)). In addition, the owreperator
must complete partial and final closure activities in accordance with the approved closure plan
and within 180 days after receiving the final volume of hazardous wastes-banartdous
wastes §8264.113(b) and265.113(b)).

The closure standards&f 264113and 265.11&llow additional time for closure or
fdel ayed c | o doperaiocamake cerfaieemonstraens To qualify for delayed
closure, the owner/operator must demonstrate that eithelothare activities will require more
time than allotted by the regulation, or that specific conditions related to recommencing
operation of the unit after final receipt of hazardous ormarardous wastesan be metFor the
latter, the owndoperator must demonstrate that the unit (or faciligg capacity to receive more
waste, that there is a reasonable likelihood that operation of the unit will recommence within one
year, and that closure of the unit would be incompatible with continued operation of the site. The
owneroperator must also demstrate that they have taken and will continue to take all steps to
prevent threats to human health and the environment, including compliance with all applicable

permit requirements.
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Any hazardous waste managemfadility can qualify for delayed closulyy
demonstrating they meet the regulatory requirem@ifits existing regulatory requirements allow
for OB/OD units to delay closure; however, there are some OB/OD units that are impacted by
activities that do not include waste managemieR# believes thaadditional bases for dmsled
closure would be appropriate filreseOB/OD units considering circumstances uniquehem
Specifically,theseOB/OD unitsinclude thoseised for actions that involve munitions that are
used for their intended purpogéunitionsused for their intended purpose include those used
duringtraining exercises, weapons testing, and range cleanup acfiiséefotnote2625). For
these activities, the OB/OD unit is no longer treating waste explosives but continues to be used
for activities that in effect, anesingthe same or similar materialsthe RCRA hazalous waste.
Therefore, itwould be impracticato clean up and close OB/OD units that are no longer treating
waste explosives, but that continuauseproductsthat are not subject to RCRA that contribute
the same or similar contaminanits.anotherscenao, someOB/OD units no longer treat
hazardous or solid wastes but continue to receive waste explosivasinats from adjacent
operationssuch as an active OB/OD unit or an active military raAggin, it wouldbe
impracticalto requireclosureof the inactive unit when it will continugr has the potential to
continue to receive the same or similar contamin&idsiever, these scenarios are not
specificallyaddressed under the existing demonstratio8264.113thatallow more time for
closure.To address these situatioi?A proposes tamendhe delayed closure regulations and
add a new section specific to OB/OD units under the subpartY i Open Burning and Open

Detonation Units
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Proposedrevisions an@upporing Rationale

As noted,thecurrent delayed closustandardsio notaddress the circumstances unique
to OB/OD unitswhen they no longer receive hazardous or solid wastes but cotdireceive
contaminants fronproductsor when adjacent activities continue to contaminate an inactive unit
Therefore EPA proposes tincludeeligibility requirement$or delayedclosure ottheseOB/OD
units in the nevsubpart Y regulations &8 264713 and 265.713itled Closure; time allowed for
closure forcertain activitiesAlso, EPA proposes to revigg 264.113b) and 265.113(blo
crossreference the newproposeds 264713 and 265713 to directhereader tahe proposed
additional bases for delayetbsurefor these unique circumstancésast, onsistent with current
delayed closure requirements, ERfterateghat theRCRA permit must be retained for the
OB/OD unit until closure is completed.

As discussed abeyEPA believes that additional bases for delayed closure would be
appropriate focertainactivities atOB/OD units due tounique situationselated to these types
of units. In particularexplosive or energetic producatgy continue to be usedthin the unit or
the unit maycontinue to receivenunitions constituentsr explosivewastecontaminats from
adjacent operation3he new regulations 0 CFR part 264subpartY, 88 264.713and 265.713
will addresghesesituations for delayed closuoaly for theseactivities atOB/OD units
Otherwise, OB/OD units seeking delayed closure outside of these situations must demonstrate
eligibility according to 8§ 264.113 and 264.113.

EPA proposes to establish that OB/OD units used for activities sucirasgr weapons
testing, and range cleanup are eligible for delayed closure undaoffwsedcew regulationst
88 264713(@)(1) and 265.71@)(1), because¢heexisting closure regulatiortbat allow delayed

closure for hazardous wastenagement facilitiedo not accounfor activities uniqueo these
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OB/OD units As with any other unit that has not certified clostne,OB/OD unit must
maintain its permit during this delayed closure perindddition totheu n i ekigiirsg permit
conditions,EPA proposethat the new monitoring requirementss&64.710 be applicable
conditionswhich includemonitoring of soil, groundwater, stormwater, surface water, arasair
appropriate to the location and circumstances of use of theltegerobustmonitoring
requirements serve teettere nsur e t hat contaminants do not mi
during the delayed closure peridthe proposed requirements are locateithé@new 88
264713(a)(3)and 265.71@&)(3).

In addition, for OB/ODunits that are no longer treating hazardous wastes, bwrthat
located within oradjacento an activeDB/OD unit or active military rangeEPA also proposes
to establisithatthese OB/OD units are eligible for delayed closure under theemuations.
Again, EPA believes that this is another situation unique to OB/OD, wrtitsh the existing
regulationsdo not account foiFor this situation, EPAs proposinghat arequiremenbe
included in thenewregulation, in addition to complying thi monitoring requirements &
264710, that a demonstration be made showing the potential for contamination from the
adjacent activitieas a condition of eligibility for the need for delayed closure under these
circumstancesEPA proposes that@gemonstationwould includesubmission ofmaps illustrating
the boundaries of thactivities thabverlapwi t h t he i na c tinfarmeatiomabout 6 s b o u
the activities that could impact the boundary of the inactive om@teorological conditions that
could cause deposition of contaminants withe inactive unit boundary, ataistly, that all
steps to prevent threats to human health and the environment have beamtkiieapplicable
permit requirementsor interim status requiremengse being coplied with The proposed

requirements are locatedtime new88 264713(a)(2) and 265.713(a)(2
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As a final note, under either of these situatidhsjnactive OB/ODunit in delayed
closure statumay be used for emergency treatment if that resgs However, that action
would fall under RCRAsuch thathe uni® permit conditions would be applicable to the ake
the unit Although the explosives or munitions being treated under the emergency response are
exempt from most RCRA provisions, inding the need to obtain a permit, the unit itasddy
still have permit conditions that must be met. For example, whe@BY©D locationis used for
emergency response treatment, the appliq@olé perhaps modified)perating, monitoring, and
recordkeemg permit conditions must be complied wikor inactive OB/OD units that no
longer treat hazardous waste, but which may be impacted by waste explosives from adjacent
operations, such as emergency response to munitions or an active military rangenat loeay
appropriate to require regular monitoring of the OB/OD unit because the location may be
receiving munitions constituentiom norRCRA munitions activities occurring near the
inactive OB/OD units. Thus, it may be appropriatentmdify monitoringasappropriate to the
location and circumstances of use of the tfot. more information on emergencies and RCRA
permitting, see Sectiok. Emergency Provisions

In regard to theineline fornotification ofclosure of OB/ODunits, the closure
regulationsat 88 264.112(dpand 265.112(djlo not specificallyeferto OB/OD units Forthe
time allottedfor notification ofthe expected date to begin partial and final closfitenits, EPA
proposeso modify 88 264.112(d)(1)and 265.112(d)(1hy adding OB/OD units to the types of
units listed The current regulatiorspecify the time at which the notification of partial and final
closure must occur accordihg the type of unitForsurface impoundmesgtwaste pes, land
treatment or landfill ung notification is required at least 60 days ptiothe date in which

partial or final closure is expected to bedtortreatment or storage tanks, container storage,
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incinerator unitor boilers and industrial furnaces, notification is requaelkast 45 days prior.
Since OB/OD units are treatment units that resemble land treatmentEiitss proposing to
revise paragraph (d)(1) to include OB/OD units in the list of units that motiy at least 60
days prior.
Summary and Request for Comment

EPA believes that certain circumstances unique to OB/OD units should qualify for
delayed closure whehey: areused for activities in which military munitions are used as
intended’ product useortheycontinueto receivemunitions constituentsr explosve waste
contaminantérom the active military range the unit is located on or from an adj&@f@D
unit. EPA believes that the RCRA permibuld address potential threats to human health and
the environmenivhile closure is delayedBased on the rationale provided, EPA is proposing to
add these unique circumstances that establish conditions for when @8t@D unitswould
also be eligible for delayed closwae88 264.713 and265.713andmake conformingltanges to
theexisting regulations @8 264.12 and265.112,and 264.13 and 265.113EPA requests
comment orthe proposed additiorier delayed closurand the associated timeframes for
notification ofbeginning and completing closure
J. Minimum Safe Distancedor Treatment of Waste Explosives
Introduction and Description

The 1980 final interim status standards rule included a table of minimum safety distances
developed by Dolo protect persons in the open from fragmentation, flying debribgagftects
of overpressurésee footnotd 0). This tableis currently located a40 CFR265.382. The
regulation notes that OB/OD must be conducted in accordance with the minimum distances

specified in the table in a manner that does not threaten human health or the environment. Thus,
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the purpose of the safe distance table is to provide muffisafe distance between the OB/OD
units and the location of persqmsoperty of othersand environmental receptoms.g.,water
bodies, agricultural landThese distances are to be included in permits issued to OB/OD units as
applicable provisions aording to the 1987 finaubpart X permitting standards ruleece
footnotel3). Since codification of the table in 1980, EPA has learned that the distances listed
may beoutdated and anmegow either ovefprotectivein the case oDB or underprotectivein the
case ofOD. While being ovetprotective is still safe, the distances that are under protective are of
concern.
PotentialRevisions and Supporting Rationale

EPA believes that minimum safe distances continue to be important for protection
persons in the opeproperty of othersgnd human health and the environmeantd seeks
information on whether the distances listed in the table are in fact inaccurate so that appropriate
updates can be madenecessaryl t i s EPAG6s pameatdbkeintharegwaton o mai nt
since itis straightforward and can be readily incorporated into permits

The distances in the table were developed and published by DoD and subsequently
i ncor por at 2980 finahintesim EatukegukationsHowever, it appears that the
method for calculating those distances is not the seatiee method currentlysedby DoD, thus
raising the possibility that the existing distances may not be proteetesentlyDoD calculates
safe distances accordingttee Defense ExplosigsSafety Regulation (DESR) 6055.09E P A6 s
reading of 6055.09 is that it is intended for determining separation distances for siting explosives
storage, handling, and treatman¢aswithin the property boundariesd determining the

maximum allowable amount of explosives to be treatetle OB/OD unitsMoreover, he

91 Defense Explosives Safety Regulation 6055.09 Editjdritps://denix.osd.mil/ddes/home/homdecuments/desr
605509/
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DESR6055.09ncludesseveral pagesf calculationsinstructions and references based on
individual explosive items.

According to the DESR 6055.09 the minimum safe distances for the open burning will
depend on the type of i explosives being burned (bare, ammunition and explosives in
packaging that may produce debris, ammunition and explosives in casings that may produce
fragments, or static firing of motors). For waste bare explosives, minimum safe distances are

calculatel using the below quantigistance (QD) formula:

O vzZw

wheDe s the mini mum s &§ eafadtor Qiscacalleddfacioriithatis s o f

dependent upon the risk assumed or permitiads of ft/Ib®) , Wi di §i t he NEW (uni

Ibs). For bare explosives thefctor is 40. There is a minimum safe distance of 75 ft if the
distance calculated frothe QD formula is less than 75 ft.

The minimum safe distance from the open burning of waste explosives in packaging that
may produce debris will be the larger of the distance calculated using the QD formula or the
distance calculated using the hazardoagrhent distance (HFD) formula. The HFDlefined
as the distance at which the density of hazardous fragments becomes 1 per 600 squéxe feet (ft
and it can be calculated as follows:

000 pp@0 oY 10 0®

wheitlné ifAs t he nat culatadvalleocgrebe foundhamth& Calct ur edo c ol

Table V3.E3.T20f the DESR 6055.09. This formula applies to NEW larger than 31 Ibs up to
450 Ibs. If NEW is 31 Ibs or less, the minimum safe distance is 200 ft. For example, the distance
using the @ formula for 50 Ibs of NEW is 147 ft and the obtained distance from the Table

V3.E3.T20f the DESR 6055.09 (or the distance calculation using the HFD formula) is 388 ft.
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Therefore, the minimum safe distance would be the latter, as the QD formula resalted
distance less than the minimum of 200 ft and less than the calculated value (or obtained from the
table) of 388 ft.

The minimum safe distance from the open burning of waste explosives in dasihgs
may producdragments, and open burning of rockattors will be the larger distance of the
calculated using the QD formula tre HFD in accordance with paragraph V3.E3.1.2flithe
DESR 6055.09. This paragraph outlines different studies that can be conducted to determine the
minimum safe distances finagments. In the absence of proper studies, the hazardous debris
distances (HDD) fronTable V3.E3.T11of the DESR 6055.09 apply. This formula is based on a
maximum credible event. The HDD is thistdnce at which the areal number density of
hazardous dets becomes one per 600 square feé). (fhe HDD can be calculated using the
below formula and has a minimum distance of 200 ft.

"O00 pp@0 oPw 10 0w
This formula applies to NEW larger than 31 Ibs up to 450 Ibs. If NEW is 31 Ibs or less, the
minimum safe distance is 200 ft.

The minimum safe distances for the open detonation of wastes explosives that will not
produce fragments will be the larger of a minimum distance of 200 ft or the distance calculated
using the QD formula with a#actor of328. If there are fragments produced from the open
detonations, the minimum safe distance will be the larger of a minimum distance of 200 ft, the
distance calculated using the QD formula with-gaktor of 328, or the maximum fragment
distance (MFD) in aardance with paragrapfb.E3.2.7 of the DESR 6055.09. That is to say

that it can be obtained frogreater of the two distances given in Tables V5.E3.T1. or V5.E3.T2.
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for the MFD, or an item-specific calculation in accordance with DDESB Technical Papét 16.
The MFD is defined as thaalculated maximum distance to which any fragment from the
cylindrical portion of armmmunition and explosivease is expected to be thrown by the design
mode detonation of a singeanmunition and explosivieem. The MFD will depend on the type
and diameter of the munition.

EPA is not proposing revisions today to the tabl8 265.382 because of the
uncertaintis surrounding how to accurately develop and provide minimum safe distaates
canbeeasily referencedHowever, to the extent that commenters can provide a workable
solution, EPA may make regulatory changethe final rule EPA asks that commenteisep in
mindthat EPA is interested in methods that factor in the distance from the OB/OD units to
persons in the opeproperty of othersand environmental receptors (e.g., water bodies,
agricultural landjeyond the facility baodary,thatwould be protected. For example, would it
be possible to calculate the distance, on asgiezific basis, using the maximum permitted limit
in NEW for the OD uni¢s)? While this method of calculation, if feasible, would not result in a
table d distances that all facilities could use, the method itself could be finalized and published
for use on a sitgpecific basisShould EPA adopt the DESR 6055.09 calculations for the
minimum safe distanceshould EPA make changes in the finakriilwould alsoincludethe
changesn the proposed0 CFR @rt 264subpartY standards for OB/OD as well.

Summary and Request for Comment

Through discussions with DolEPA has learned that the distances in the table at

§ 265.382may beeither overprotective or not protective enougRA believes iiis important to

address circumstances in which its regulation may no longer be prottkasMe P A6 s pr ef er e

92 Primary Fragment Characterization Tools: A DDESB Technical Paper 16 Update
https://ndiastorage.blob.core.usgovcloudapi.net/ndia/2018/intexpsafety/HamiltonSPaper.pdf
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to keep dablein the regulatiorsimilar to the current onlgecause it is easy to understand and
implementversus relying on the extensive calculations andsgigeific and explosivepecific
inputssuch as thatequired by DESR055.09

To this end, EPA wouldKe to know whether commenters are aware of any methods that
could be used tdetermine safe distances between OB/OD units and the location of persons in
the opentheproperty of othersand environmental receptotgeally,the method would allow
for totalsto be calculatetdtased on maximum NEWccording tadOB eventsandto OD events
and could beitherinput into a tabldor reference by facilities and regulatory agenoceghe
method for calculating the maximum NEW coblel published for use by facilities to determine
safe distances
K. Emergency Provisions
Introduction and Description

The emergency provisions in RCRifscluding the specific regulatory provisions related
to an fAexplosives or min#CCFR 2601yere dewelopedtoc y 0 a s
ensure emergency situations are addressed in a timely manner without imposing regulatory
burdens that would delay the response and further endanger the public, environment, and
responding personnélhe MMR clarified tha RCRA generator, transporter, and permit
requirements do not apply to responsesimediatethreats involving munitions or other
explosivesor to an imminent and substantial threat to a discharge of hazardous’Wastause
RCRA requirements may impede emergency responses, especially by causing delays or

confusion (see footno@625, 62 FR6622and6642)hereinalsoreferredt o emesrgeficy

% The MMR also established that, in addition to an immediate threat from military msratiohexplosives, an
imminent and substantittireatof discharge of hazardous waste is exempt from the same RCRA requireasents
both threats may require an immediate and expeditious response Seto2i70.1(c)(3)(i)(Band (D)
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respons@xemptfrom RCRApermittingd®* When immediate responsase determined not to be
necessary by an explosives specialist, and the emergency responses can beeiRAayethe
authorizedState agencynayissue a temporafRCRA emergency permiinder § 270.61Both
provisions address emergency situations, key thffer based on the urgency of the response
needed and thus, applicable requirements.

Theexplosives or munitionemergencyesponserovisions a0 CFR262.10(i),
263.10(e)264.1(g9)(8), 265.1(c)(11)(D), and 270.1(c)(3)(D) specify the emergen@s an
immediate threato human health, public safety, property, or the environment, from military
munitions or other explosive devices or material, requiring an immeéspenseas determined
by an explosives or munitions emergency response specialist (as defg@gbiri0)and are
exempt from substantive RCRA requirements, including per@itghe other handhé
emergency permit provision 8270.61applies tosituations o eventsn which there isan
imminentandsubstantial endangermetat human health or thenvironmentputan immediate
response is natecessaryin the MMR, EPA notes that while a permit is not required for
immediate or time critical responses, alteinr@y, an emergency permit could be issued to a
nonpermitted facility or to a permitted facility for hazardous waste not covered in a permit when
an immediate response is not necessary (see fo@6@2Be62 FR6643) Another distinguishing
aspect of these provisions is that emergeasponsexemption decisions are generally made
independently by an fAexpl osevepeor ahttiond 6i oher

taken in an emergency permit scenanie maden coordination withregulators’®

%4 These emergency agtis, howeverarenot exempt from the RCRA corrective action and § 7003 authooities
the emergency is over

% Safe Handling, Storage and Treatment of Waste Firewitlgs://www.epa.gov/hwpermitting/saf@andling
storageandtreatmenwastefireworks.
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In the context oemergency situationthe key difference between an immediateime
critical threat(i.e., anexplosives and munitions engency) versus shoterm treatment that can
be delayed under an emergency persithat an immediate threat requires that a response must
be initiated right awayResponse to an immediate threat caddlayed for hours atays (but
not weeks or monthd$dr practical considerations such as nightfall, for inclement weather to
conclude, or to allow time for emergency response specialists to mobilize andBe¢ up
explosives and munitions emergency continues theiexplos/es and munitions response
speciali st det er mi ndfanimnhedatecresponse is rrol needdu suehatliat i s
there is time to discuss whether a RCRA emergency perappiopriatethen responders
should consult with theegulatory autority as to how to proceed. The presumpiiothis cases
thatthe required treatmetin be addressed within a-88y period under a RCRA emergency
permit, or ifappropriatea traditional RCRA permit.

Examples of situations involving an immediate #tri@clude those laere usedmunitions
and explosive$i.e., those that were previously fired but did not functioare degraded in the
environmengare discovered and are determined to be primed, fagddymed the statuef
explosive itemgannot be confirmedr the public or property is threatenaddthe munitions or
explosives can be transported to a safer location, including to an explosive ordnance disposal
(EOD) range, to defuse, detonate, or otherwise to abate the immediat&thmeagdiate threats
may alsoinvolve bulk propellants andthermunitions andexplosives and pyrotechnics that have

become unstable (e.ginused discarded military munitions that have been discovarddin

9 See definition foExplosives or munitions emergency respatstd CFR 260.10.
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unstable category D propellaritsand certaidab wastes such as aged or crystallized picric acid),
and uncertain/unknown explosive devices (e.g., improvised explosive devices (IEDs).

On the other handf, the responsean be delayed without significantly compromising
safety or increasing the riskeged to life, property, health, or the environment, tartle
responding personndteatment of the explosives or munitions should be discussed with the
regulatory authority to determine if the expedited emergency permit provisigr&h61 or a
traditional permit according to 8 270.1 would be appropriiteations in which the treatment
could be delayeahcludewhere the public or property are not threatened by a potential explosion
(e.g., in remote areas such as some former rasigesere immediate action is not necessary to
prevent explosion or exposur@kee footnot625, 62 FR6643. In these cases, there is time to
consult withthe regulatory authoritpnwhich type ofRCRA permit should be required.

Proposed Revisions and Rationale

As discussed, thexplosives or munitionesmergencyespons@xemptionsand
emergency permit provisions are designed specifically to allow for expedsgpunses to
immediatethreatsor imminentand substantial endangermarithout creating regulatory burdens
that could obstruct the respon&®A believes that there should be more clatyvidedon the
differences between them, as well as specifywhgnrequirements for consideration of
alternative treatment technologwsuld apply. ThereforedEPA propossto requireminimal

reportingfor explosives or munitionemergency responsafter the emargency is overso that

97 Chemical stabilizers are added to propellants to slow the aging process. Ingistapifizer levels will drop to a

point where the propellant may atitmite and thus monitoring the stability level of each propellant is essential for
safe storage. The U.S. Army classifies propellant according to the percent stabilizer it contiosy €ahas

<0.20% stabilizer remaining, which is a level of deterioration that presents a potential safety hazard and are unsafe
for continued storage. The propellant must be treated/destroyed within 60 days, whioklatshipping oftsite

within the60 days for treatment/destruction. U.S. Department of the Army Pamphiét Fépection of Supplies

and EquipmentAmmunition Surveillance Procedurééovember 22, 2016.
https://safety.army.mil/Portals/0/Documents/ONTY/EXPLOSIVESSAFETY/Standard/DARAM-742-
1_AmmunitionSurveillanceProcedures_22Nov16.pdf?ver=201%19-150215207.
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the regulatory authority can better understand the circumstances that contributed to the
immediate threawVith respect to alternative technologasdtheir applicability tathe
emergencyrovisions EPA proposes thaasexplosives or munitionsesponseareexempt from
RCRA permitting these responses would ats®exempt fronthe need to evaluate whether
alternativesan be used~oractionsthatare covered undememergency permit, EPA proposes
that these be required ¢onsideif an alternative treatment technology can be used in lieu of
OB/OD. EPAis alsoproposingrevisionsto the existing emergency permit regulations at 8
270.61to underscore that the emergency permit duration is not to exceed 9tut&yallow for

a onetime permit renewabnly for explosives and munitions extend the emergency permit for
up to another 90 dayer unanticipated circumstanc&sAlso, if additional time is needed

beyond 180 days to accommodate procurement and operation ofraataléstechnology for
treatment at the treatment location, the Director may renew the permit for a total period not to
exceed one yeakast, EPA proposes to revise the definition of explosives or munitions
emergencyin®010 t o replace Ai mmi nent fortcdnsisteacy 0 wi t h

Emergency Responsesempt from RCRAPermitting

As noted above, EPA @oposing to add a reporting requiremtrat would be triggered
whenthe explosives or munitionemergencyesponsédias been completeBPA expects that the
proposedadditional informatiorwould aid inclarity for regulatordo better understarttie
circumstances that contributed to themediate threatas well ago provide more complete
informationthatcouldinform future decisions, for example, should theeeaneed for

remediation purposes or for land development activii®# proposeghatthe following

9840 CFR 270.61(b)(2) statéisat theemergency permihall not exceed 90 days in duratimd does not provide

for any extensions. What is being proposed today is to allow for-tirnaenly extension up to 90 days, if needed.

An extension may be needed because, for example, the time to safely dismantle and treat items will take more than
90 days because of, for example, weather or other unanticipated delays such as time to deploy an MTU.
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informationbe documented biyhe explosives or munitions emergency response spediadést:

type of explosive or munitionf it is primed, fused, armetired and did not functiorgr if

unknown oruncertain andif it has deteriorated and the stability is unknown or unceE&A
proposes thathis informationthenwould need to be submitted to the regulatory authority

the environment al or regulatory compliance
origin, within five days ofconcluding the responsandwhen applcable, the information

includes whether an alternative was immediately available and safe for use givengpedfte
situation.See proposed 88 264.7a%() and 265.71%)(1). Finally, EPA proposes to add a new
paragraph (iv) to 270.1(c)(3) that ptsrio the new reporting requirements of §264.715.

RCRA Emergency Permits

If an emergency response is declared as an immediate threébenit would be
conducted under a temporary-88y RCRA emergency permit grossibly,atraditionalRCRA
permit. Again, the RCRA emergency permit provisions are structured to allow for expedient
response by not requiring the substantive requirements traatistonal RCRA permit doesand
can even be oral, as long as a written permit follows within dizys However, EPA finds that
the emergency permit provisions are often being used for situations that do not conclude within
the 90 days required by the regulatia®A acknowledges that some casegmergency
situationscould conceivably require motkan 90 day$o concluddf a large number of
additionalexplosives omunitionsare unexpectedly found, or weather or other unanticipated
delays such as time to deploy an MTU are encountérede situationsould be an appropriate
basis for proposing anetime extension of 90 dayer longer in situations where MTUs are
utilized. But, this is different than the situation in whiotguest@aremade to renew emergency

permits on a continuous Qay cycle to respond &xplosives omunitions that are caimuously
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found/generateth the same location and treated on an ongoing kas@mples of thisan
include when fireworks anegularlyconfiscatedat a port of entrywhen PEP deteriorates, or
when very small quantity generators likeiversity laboratories have reactive chemicals that
require ongoing disposal due to exceedance of the sheHilifethe stability is questionalfe.
Theregulationa82 70. 61 (b) (2) specifies that an emel
daysindurabn 6 and does not provide for a renewal n
permits are limited in duration, there is an expectationttbatment under an emergency permit
will not result in continuous treatmefy allowing for the continued use of OBIQunder
emergency permithat provide significantly fewer protections than a traditional RCRA permit,
whenissued on a recurring basis, there is greater potential for contgstimanigrate into soil
and water resources amdpact human health and theveonment.
EPA proposest § 270.6L(b)(2) to strengthen the emergency permit regulatory language
to emphasize that the duration of the permit must not exceed 90 days, hub@iallow for a
onetime renewalonly for explosives and munitionsf an additional 90 days to address
unforeseen delays eircumstanceas proposed at 8 281(b)(7). Any treatmenthat requires
more than 180 days to completeuld notqualify for an emergencpermitfor treatment
because this indicates an opamded eed or one that is too extensive to be concluded in 180
days.However, EPA also anticipates that it is possible that 180 days may not be sufficient when
accounting for the time it may take to procure and operate an MTU. Therefore, EPA is proposing
that if additional time is needed beyond 180 days to accommodate procurement and operation of

an alternative technology for treatment at the treatment location, the Director may renew the

% For very small quantity generators, a more appropriate, effective, and timely solution could be a mobile treatment
unit. EPA has proposed an approach tovafor and facilitate the use of mobile treatment units in Section L.

Mobile Treatment Units for Explosive WastéBwever, an emergency permit may be appropriate when the

treatment activities occur infrequentiych agwice per year or less.
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permit for a total period not to exceed one yAardiscusseth detailin the below sectioan
evaluation of alternatives to OB/GB proposed tberequiredfor emergency permits

Last, because there is some question regarding whetiteatimentctivity iseligible for
an emergencpermitas described aboyEPA proposes thain addition to thenformation
proposed to be included fexplosives or munitions emergency resporsesnpt from RCRA
permitting the followingadditionalinformationbe included fotreatment of explosives or
munitionsconducted under an emergency perthi anticipated frequency and quantity of
generation and thexpectedimeframe from discovery or generation to achieving final treatment.
See proposefd§ 264.715b)(1) and 265.718%)(1). EPA believes that this information is
necessary to assess and confirm whether an emergency iseapptopriater atraditional
RCRA permitshould beaequired.

EmergencyPermitsand Alternative Treatment Technologies

Consistent with the primary ppose of this proposed rule, which is to clarify that there
must bean evaluation o$afe and available alternatives befoesvOB/OD can benitiated
under a RCRA permiEPA proposes thateatment of explosives or munitioosnducted under
an emergencpermit (i.e.,do not require an immediate respoasé thus are not RCRA exempt
be subject to the requirementevaluatavhether there are alternativémtaccording to less
prescriptive requirementbefore OB/OD can be used

Specifically,EPA proposes that the evaluation of alternativeshfese activitiemeed
only 1) address whether axistingalternative technology is available that can safely treat the
waste and?2) include the rationale for the treatment method selettatalternative technology

cannot be usefsee proposed 88 264.715(b)(1) and 265.715(b)}b))these activities, inherent
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in the determination that an alternative technology or MTU is safe and available is that it can be
deployed in a reasonable ambohtime given the sitspecific situation.

Regarding timindor submission of the required informatjddPA notes that the process
to obtain approval for emergency permits is very streamlined (i.e., can liibralist be
followedin five daysby a writen permit). For consistency, EPA proposes that the evaluation of
technologies be submitted to the regulatory authority witiie(5) days of the permit
application. If treatment using OB/OD has begun, upon identification of an alternative, the
OB/OD mus cease when the alternative technology has been de@ogedling to proposed
264.715(b)(4), and consistent with § 270.61(b)(4), and a new permit application would be
submitted per § 270.61(a)

Because explosives or munitions emergency responses arptdsxamRCRA
permitting (and other substantive RCRA requirements), these responses, by extension, would
also be exempt from requirements to conduct an alternative technology evaluation. However,
EPA does propose to require documentatiowlodther therevas asafe alternativénmediately
availablefor explosives or munitionemergeng responses, which is located at 8§
264/265.715(a)(1)(v)This proposed rule does not require an evaluation for the reasons
discussed, however, EPA believes it important tollgghhistorical sitespecific uses of
alternativesvhen people, property, or the environmeave beethreatenedin these limited
and very sitespecific cases, alternative technologies were the safer and available method. Thus,
under similar future scamios, alternative technologiesuldconceivablybe considered by the
explosives and munitions emergency response specialist

Site-specificcases wheMTUs (e.g.,mobilecontained burn, contained detonation, or

chemical treatment units) were useddertain explosive waste streams during emergency
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situationsncludeCamp Minden, LA; Pier 91 in Seattle, Washington; and American University
Experimental Station (AUES), Spg Valley, Washington, DC. Additionally, in another case at
Massachusetts Military Reservation, an emergency that was initially determined to be exempt
from RCRA permittingwasevaluated and it was subsequeithterminedhat an MTU could
be usedo trea the munitions. In each of thesmergency situationgan alternative technology
was used in place of OB/OD to better protect public safety, property, and/or the environment.

Although a hypothetical examplacasein which EPAcould anticipatean alternéive
technology evaluation to be conducted is when there are potest@iificant quantities of
munitions and UXQhat will be removed and treatdflPA is aware of many former training
ranges wherburiedmunitionsandUXO remain thahave et to be adekssedIf there are
potentiallysignificant quantities to be removed during future cleanup activibegxample,
based on knowledge of the area and use or confirmed theoggbphysical investigatipEPA
would expect that an alternatitechnology evaluation be performed accortlingn these
situations, it is reasonabie conduct the evaluatidrecauset the time the decision is made to
investigatethere is time to dthe evaluationthere are potentially alternatives, amith
appropiate planningthere istime to implement a selected alternas)eEPA notes however,
that such cleanup activities are most likely to be conduatddr CERCLA. In such a case, the
CERCLA program has its own processes and requirements that woulda@gvaluationof
potential ARARsand remedial alternatives

EPA presents these examples to illustrate,howmited casessmergencies
occasionallyincludingthosethat are determined to leplosives or munitions emergency
responsesxemptfrom RCRApermitting can nonetheless utilize alternative technologies in

place of OB/ODEPA also recognizes that it does not make practical sense to impose a

145



requirementi.e., an evaluation of safe aadailable alternative technologies as described in
Section Il.D.Alternative Treatment Technologjawat would delay the emergency response and
further endanger the emergency response specialists or the public. At the same time, MTUs as
alternative techologies to OB/OChave been utilized fagxplosives or munitionesmergency
responses prdating this proposed rulemakinggdicating that there are limited, siépecific

cases in whicldeploying them was reasonable for the response.

There are documentedesof MTUs beyond the cases referred to abhewel there are
several vendors that provide enclosed units that have been proven safe and effective for
emergency responses. Through this rulemaldagliscussed in the next sectiBRA intends to
facilitatethe use of MTUs by reducing and removing implementation barriers and as a result,
MTUs should become more widely available, lending to more expedient and routihasise.
EPAnNotes that if an MTU is determin¢al besafe andavailablefor thesite-specific conditions,
whether forexplosives omunitionsemergencyesponsesxempt from RCRApermittingor
treatment conducted under an emergency permit, the MTU itself would not require a permit to
operateSee Section LMobile Treatment Units fowaste Explosivefor additional information
regarding the proposed MTU permit approach.

Summary and Request for Comment

The RCRA regulations differentiate betwes¢plosives or munitions emergency
responsgandtreatment activities conducted under an emergency pbaséd on how quickly a
response is required. Agxplosives or munitions emergency requaesmmediate responsad
is exempt from RCRA TSD standard&g§@62.10(i), 263.10(eR64.1(g)(§ and2651(c)(11))

and permit requirement§ 270.1(c)(3). When immediate responses are determined to not be
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necessary by an explosives specialist, the treatimsnbject to a RCRA emergency permit or
potentially,atraditionalRCRA permit §8§270.61 or 270.Irespectively.

To better ensure thatmergencyesponseand treatment actiorsse conducted under the
appropriate provisions of RCRA, EPA is proposing to add new regulatory language to the new
40 CFR parts 264and265subpartY standardsEmergencyProvisionsat 8§ 264.715and
265.715revise the existing regulations&P70.61Emergency permitgevise the definition of
explosives or munitions emergency i2&).10, andadda new paragraph (itp theexclusion
for explosives or munitionesmergencyesponses in 8701(c)(3) that points to the nedd CFR
parts 264and265subpart Y standardsf 88 264.715and 265.715 for the new reporting
requirements

For the newsubpart Y standard&PA requests comment t¢ime proposedhclusion of
informationthatwould needo bedocumented and submittéal theexplosives omunitions
found or generatedfter an explosives or munitions emergency response is comi#taclso
requests comment dhe propo®d requirementhatadditionaldescriptive information for the
explosives omunitionsfound or generateble submitedfor treatment conducted under an
emergency permib better distinguish betwednese treatment activities atitbse that can be
addressed under a traditibRCRA permit

With respect tdreatment activitiegor explosives or munitionthatrequire a RCRA
emergency permit, the timing for submittdilinformationis proposed tbe the same as the five
day requirement i8 270.61(b)(1) for emergency permiERA requests comment on whether
this five-day deadline is reasonable fogatmenthatrequire aBRCRA emergencyermit

Regarding revisions to tremergency permitrovisionsat § 270.61 EPA proposes to

clarify the duration of the permit to be only
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i muds tCo n s i ghiseeviston BPA prdposes to revise all paragraphs in section (b) that
use the term Ashal | danodingfishalea rcd erae p li anc ime@@ nwintgh br
also proposes to add a new paragraph (7) that would allow fortnmmenly extensioponly
for explosives and munitiongr an additional 9@lay period and to allow forenewal of the
permit for a total peod not to exceed one yetaraccount for procurement and use of an
alternative technolog\EPA requests comment on the appropriateness of these clarifications and
additions

Finally, with respect to alternative treatment technologies and how this pdopdse
intersects witltheemergencyrovisions EPA discusses the needoaly document and report
whether therevas asafealternative immediatelgvailable forexplosives or munitions
emergency responstsat are exemgtom RCRA permittingandto consider whether an
alternative technology is availalileatcan safely treat the waste within a reasonable time for
treatment that requires emergency permit. EPA requests comment on the merits of not
requiring an intensive evaluation of alternatif@streatmentonducted under RCRA
emergencyermit, but rather the more simplified consideration of availazistingMTU
alternatives as proposed§&264.715(b)and 265715(b), based on the known prior uses of
contairedtechnologies such as detaonatchambers, contained burn, and chemical treatment
MTUs for certain explosive waste streams
L. Mobile Treatment Units for Waste Explosives
Introduction and Description

EPA is today proposing regulations and a framework for the RCRA permitting and

operation of MTUs that treat waste explosives. MTUs would be considered themselves facilities
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and be issued a permit by the Agency (EPA) imigiuetwo-stage process that enedthe MTU
owner/operator to treat waste explosivessitewhere they are generated.

EPA believesViTUs are an important component of the proposed regulations and would
offer a solution to some of the challenges associated with the management and tiidgatment
waste explosives. First, MTUs could reduce the need for OB/OD in the near term, potentially
providing alternative technology treatment services sooner than permitting and constructing a
permanenbn-site unit. In addition, because the use of MTUs &atrwaste explosivesuld be
less costly than building, maintaining, and operating alternative technolbfjiéls could
decrease reliance on OB/OD. The benefits would be particularly kestafionary TSD
facilities that do not treat waste explosives routinely or only treat very small quantities of self
generated wastekastly, MTUs couldoffer an additional compliance optitxeyond offsite
shipment and buildingn alternative technology un&ndtherebyprovide additional regulatory
flexibility . These kinds of benefits could be realized in cleauipitiesas well as in the
treatment of agenerated waste. As cleanup programs evaluate potential remedies and treatment
technologies as part of the cleamrpcess, the availability of relatively legost permitted
alternative technology for some waste streams could reduce the overall use of. OB/OD

This may be particularly true situations where the treatment is episodic and/or of short
duration Forexample, law enforcement authorities episodically conduct OB/OD of confiscated
ammunition, fireworks, and other explosivV€$Because the need for OB/OD is only episodic,
MTUs are likely to provide malternativeln addition, some waste explosives for afhsafe

alternatives exist may not be safe to transpfrsiteto a facility using an alternative

100 seel etter from National Bomb Squad Advisory Board to EPA Administrator Scott Pruitt ¥sech 28 2017,
in which the National Bomb Squad Advisory Boates that public safety bomb squads attérexplosive
specialists routinely destroy large quantitieseized illegal fireworks, other explosives, and pyrotechiiics
letter identified OB/OD as the preferred method.
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technology. For example, forbidden explosives are not eligible to receive a DOT competent
authority approval (i.e., an EX number issued by DOT to allovspairt) and therefore, cannot
be shippeaff-site(see 49 CFR 173.54). Or, in cases where obtaining a DOT EX number may
not be timely or longlistance transport is not preferred due to increased risk for an accident,
MTUs could provide a solutiofEPA is avare of at least one scenario in whamobile
detonation chamber was brougto treat waste explosives as part of a response rather than
ship the waste explosivés anoff-sitetreatment locatiof®® Mobile treatment units could bring
alternative techology to these locations thereby mitigating the transportation safety concern
At present, the RCRA regulations require that owiogesrators of MTUs obtain a RCRA
permit for treatment from the pertmitg authorityat each site where it will operatéurthermore,
every time the unit moves acrddste lines, a new permitith potentially uniqueState specific
requirementsvould need to be issueBPA recognizethatthe RCRA permit process is time and
resource intenge and thus, not very conducive to meeting the needs of facilitiesrilyat
require a shorterm andor infrequenttreatment option. EPA previously proposed regulatory
amendments to create a framework to enable streamlined permitting of MTUs to éattiiat
use in the RCRA prografi? However, that proposal, which was significantly broader than the
changes being proposed today, was never finalized. The proposal was not finalized primarily
becausdt would nothavematerially reduce the permitting buren visa-vis issuing facility
specific permits at each location ®ITU would be used. Mindful of the shortcomings of that

approachtodayEPA is proposing a different approach. Queg differencein the MTU

1 EPA wasalsoinformed during public outreach that shipping eligibility lmasome caselseen an impediment to
off-site shipment ofwvaste explosives for treatment by an alternative techno&eg theSummary of Meeting with
Owners and Operators of Open Burning/Open Detonation Facilities: Revisions to Standards for the Open
BurningOpen Detonation of Waste Explosifiesn March 15, 2022and March31, 2022 available in the docket to
this rulemaking.

10252 FR 20914, June 3, 1987.
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permitting approacbeing proposed today is the scofpecifially, EPA is proposing a
framework for MTUs solely to treat waste explosives, rather than all hazardous wastdgeas
1987 proposal. Additionally, EPA has endeavored to create a more standardiztagevo
permtting process than that employed in the previous proposal.

Todayds proposal would establ i ghatinaludésr a me wo
requirements related to public participation, recordkeeping and reporting, contingency planning,
closureopeaation and design standards, and permit terms. The current BOBt#le C
regulatory structure developed for permitting and regulating hazardous M&i3fs, including
the corrective action requirementgs developetb addresstationaryfacilities. Given the
mobile nature of these unitSPA believes it makes sense to adhptpermitting framework,
including public participation requiremenésappledto them EPA also believes that the
corrective action requirements4® CFR264.101 @ not apply to MTUsThis proposal intends
to provide an additional compliance optimn waste explosives management and treatment,
while maintaining a robust permitting framework. The proposed approach for waste explosive
MTUs is described in more deptithe following sections
Proposed Approach and Supporting Rationale

EPA is proposing a twetage permitting process for MTUs. In the first stage, EPA would
issue a nationwide conditional approval to the MTU oviopmrator. The issuance of the
nationwide conditional approval to the owner/operatomd¥laU would enable the
owner/operator tgubsequentlguringthe duration of their conditional approvaceive a RCRA
permit after a secondxpeditedorocessthat would authorizéreatment at ingidual job sites
While the conditional approval is a prerequisite to obtaining a permit to treat waste explosives, it

does not authorize the MTU to treat the waste. In other words, the conditional approval would
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allow an ownefoperator of an MTU to apply for a locatispecific permit, but in the absence of
a location specific permit, it would not authorize the ovemgrator to treat waste explosives.

In the second stage, echtionspecific RCRApermit authorizing treatment of waste
explosives would be issued locatibg-location (e.g., for specific jobgnce public notice
requirements and other requirements specific to that location are satisfied. Toravoid a
unnecessarily duplicatiiavo-stage proces§PA intends thathe vast majority of the permitting
workloadwould be associated with the natiaide conditional approval that would accompany
the MTU to each job site.

EPA is proposing new or amended regulatory text in several areas in order to create a
standardized framework for the permitting and regulation of MTUg.déenponents of the
framework includeState authorization, permitting, public notice, recordkeeping and reporting,
contingency planning;losure,operation and design standards, and permit terms. These key
components are discussed in greater detail ifollmving sections, which are organized by

describingdfirst the permitting process asgcond, th@ermit modification process.

Permitting

EPA is proposing a twetage permitting process for MTUs under a new 40 g&R270
subpart K. The proposed framework would create a new special foamiotlividualRCRA
permit enabling MTUSs to treat waste explosives. Because the applicabisionsbeing
proposedor MTUs cite toa variety of other RCRA subparts, EPA believes a restian under
Subpart B Special Forms of Permiprovides the most transparent mechanism for incorporating
these provisionand would alsgrovidefor ease ofeferenceEPA hascodified other special
forms of permits undesubpart F such as permits by rule, emergency permits,rancedial

action plansRAPS).
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In the first stage of the permitting process, EPA would issue a nationwide conditional
approval to the MTUWwnevoperator that would accompany the unit to everysjtdandwvould
containthe bulk of the permiterms and conditiongequirementsapplicable to the unit. In the
second stage, thecationspecificRCRA permit authorizing treatment of waste explesat a
specific sitewould be issuetdy EPA Prior to issuance of the location specific permit, EPA
would provide public notice as required by section 7004(b) and would establisthany
requirements specific to that location.

In the following sectias, EPA discusses three key aspects of the proposed permitting
process: the proposed procedumesbtain a permjtthe proposed application content
requirements, and the conditions EPA is proposing to be required in all RCRA permits for
MTUs. These aspestare each discussed twice. First, each is discussed in the context of the first
stage of the proposed MTU permitting pregethe issuance of the nationwide conditional
approval. Second, these aspects are each discussed again in the context of tisteggcohthe
proposed permitting procesghelocationspecificRCRA permit for a MTU to treat waste
explosives.

Before discussing the permitting procedunes/ever EPA notes that this proposed
permitting approach would not apply to MTUs useddiorergency responses emergency
treatmeninvolving waste explosives. When MTUs are brought to a location to respond to an
emergency, the RCRA emergency permit provisiorss2a0.61 and emergency exemption
provisions a88264.1(g)(8)(i)(D), 265.1(c)(11and270.1(c)(3)(D)would supersede the two
stage permitting process proposed in this rule. This is because the RCRA emergency provisions
were developed to ensure emergency situations are addressed in a timely manner without

imposing regulatory burdensatwould delay the response and further endanger the public,
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environment, and responding personnel. To require that an thidtlWasbrought in to treat
recovered explosives during an emergency response revise its nationwide conditional approval
and obtaira final permit for the job site could significantly delay initiation of the response.

Procedural Process Applicable to Issuance of Nationwide Conditional Approvals

As discussed above, the nationwide conditional approval would be issued under the
processedescribed impart 270subpartK at the newly proposegl270.332. The proposed
process for obtaining a nationwide conditional approval described in § 270.332 is very similar to
the process established for obtaining RAP40rCFR @rt 270subpartH. Theregulations
governing issuance of RAPs include a variety of procedural steps and processes to provide for
consistent and fair treatment of applications, and opportunity for public participation, and that
ensure the RAPs are protectiyte addition,the praess for RAP issuance does not heavily rely
on Part 124 procedureshich EPA believes are not well suited to issuing permits for MTUs
The Part 124 regulations were developeddailities being permitted in a single stage
permitting process. EPA believenore flexibility is necessary to craft a tstage process for
MTUs to accommodate the mobile nature of the units and the relatively short time horizons in
which they will be operating at any one site. Additionally, the Part 124 regulations include some
features that are less practical for MTUs. For example, under Part 124, the Director cannot begin
processing an application until the owiogerator has fully complied with thpermit application
requirements. This does not fit the envisioned-stage panitting process for MTUdn light of
these considerations, EPA modeled the proposed approach for issuing conditional approvals (the
first stage of the MTU permitting process) and for issuing locagpmtific permits (the second

stage) after the RAP reauions EPA, at the same time, worked to ensure the proposed approach
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provides meaningful public participation opportunitigscussion on public participation during

the MTU permitting process is | ocated in the
The proposed procedural steps for issuing a nationwide conditional approval include: 1)

application signature and submission, 2) a te

completeness and consistency with the applicable regulatory standards, 3tepdra draft

conditional approval or notice of intent to deny; 4) public notice and comment; and 5) final

determination of the nationwide conditional approval. Finally, the proposed regulations include

an appeal process for final decisions.

Application Contents for Nationwide Conditional Approvals

Applications for an MTU conditional approval would be required to contain the
information in the newly proposed § 270.333. Under the proposal, the applicant for a nationwide
conditional approval would be required to submit to EHAf theinformation reaired in Part
A permit applications at § 270.EXcept for the informatiorequired by § 270.13(b), (fand (1)
EPA is proposing to not requiseibmission othe facility location informationTribal land
information, and topographical map required ®79.13(b), (f) and (Ipluring this initial stage
Instead, vith theexception of the topographical map required by § 270.13(l), EPA is proposing
that the locatiorspecific informatiorin these three sections woudd submitted during the
locationspecificsecond stage of the permitting proc&R8A, in this proposalis not requiting
the topographical map requirbgt 8 270.13(l)as part of a traditional RCRA permit application
for MTUs given their mobile nature. MTUs will operate for only short periodsra in any
locationand musficlean close after every treatment activiBeesection II.L. Closure and

Financial Requiremenfsr more information on the proposed closure requirements for MTUS)
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As such EPADbelieves the preparation of a topographical map for each location at which an
MTU may operate would bennecessargnd overly burdensome

Additionally, EPA is proposing that the application for a conditional approval must
include enough information to adwnstrate that design and operation of the MTU will comply
with applicable requirements of Part 264 as specified by a new paragrapB 864al. The Part
264 standards represent minimum national standards which define the acceptable management of
hazara@us wasteat permitted facilitiegnd apply to all facilities whichre permitted téreat,
store, or dispose of hazardous waste. As discusgbe preamble sectigm tailored set of the
Part 264 requirements would apply to MTUs. EPA is proposingrfidanation to include
preparedness and prevention information, a contingency plan (which would be updated in the
second stage with specifics on arrangements made with local authorities for each job site),
closure plansandinformation on the types of wisexplosives the unit may treat, among other
information. This information is important as it would serve, in part, as the basis for
determinations that the proposed design and operating standards of the unit meet the applicable
regulatory standards.

Sone of the unit specific information that would be required as part of an application for
an MTU nationwide conditional approval includes informatarnrentlyrequired in Part B
applications fosubpart X miscellaneous units at § 270.23(a), &l (f).1°3 As discusseth
ADesign and Oper at, HEPS beleves thad desigh and bperatingh\étndiards
developed undesubpart X are appropriate for MTUs. This information includes a detailed
description of the unit, including physical charactersstinaterials of construction, and

dimensions of the unit. Additionally, the unit specific standards would also include detailed plans

103 Note that, currently, there is §®270.23(f). However, as a result of this proposal, cug&0.23(e) would be
redesignated &270.23(f).
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and engineering reports describing how the unit will be designed, constructed, operated,

maintained, monitored, inspecteohd closed to comply with the requirements of § 264.601 and

the applicable requirements of § 264.6B8r an MTU, EPA expects this information would
include information on how the unit wil!/ be t
and integity are maintainedThis information is proposed to be required as it helps ensure that

the unités operations wil/| be safe and protec
required for miscellaneous units.

Second, the Part B application information requirecsiitapart X units would require the
applicant for a nationwide conditional approval to also submit a report on a demonstration of the
effectiveness of the treatment based on laboratory or fieldideliading information on
emissions from the unifThis information is important to assist the permit writer in determining
the efficacy of the proposed treatment technology. LaSBM is proposing to requitbatthe
applicationincludethe additionalnformation required fosubpart X units determined by EPA to
be necessarp evaluate compliance of the unit with the environmental performance standards of
§ 264.601for ensuring protection of human health and the environngensistent with
§270.23(e)

In the case of an applicant seeking a nationwide conditional approval for multiple
identical MTUs, the applicant would also be required to submit a certification from a registered
professional engineer that the units are identical. In this maitiple identical units would be
able to go through the nationwide conditional approval application process concurrently utilizing
one application package. This could further streamline the permitting process for

ownergoperators seeking to own or opera fleet of identical MTUs.
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EPA anticipates this stage of the permitting process (i.e., obtaining a conditional
nationwide approval) would comprise the vast majority of the effort required for an MTU to
obtain a RCRA permit. Relevant locatispecific iformation and demonstrations would be
submitted and made as part of the second stage of the permitting process.

Conditions for Nationwide Conditional Approvals

Under todaybés proposal, the information an
nationwideconditional approval are identified §270.334. EPA expects that nationwide
conditional approvals issued to owners/operators of MTUs would include all unit design and
operating standards applicable to MTUs. A major component of those unit design eatohgpe
standards would be those requirements found in Partri2@dditionto the design and operating
requirementsthe nationwide conditional approval would also include terms related to closure
(interim and final), financial assuran@@ntingency angmergency planning, and recordkeeping
and reporting requirementBhe proposed applicable Part 264 standards are discussed in more
detail inapreambles ect i on ti tl ed @i Ap p Adnotedledrlier,BPAIBt 264 S
proposing a new paragraph8264.1(k) that describes td® CFRpart 264 standards applicable
to MTUs. These standards and conditions would be required to be included in the draft
nationwide conditional approval prepared by EPA for public notice and comment. While these
conditions would be included in the nationwide ditional approval, some of the location
specific information required to comply with these conditions would not be required until the
second (locatiorspecific) phase of the MTU permitting processr example, it is not
reasonable to request informatiaated to arrangements with local authorities requisegl
264.37during the nationwide conditional approval process when the specific locations of

operation are unknown
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It is worth noting that the applicable Part 264 requirements include csutgpartxX
requirements. These would require, among other things, that the conditional approval contain
such terms andonditionsas necessary to protect human health and the environment, including,
but not limited to, as appropriate, design and operating regemtspdetection and monitoring
requirements, and requirements for responses to releases of hazardous waste or hazardous
constituents from units covered by the conditional approval. This requirement would address
unit-specific issues that may arise and egjunique permit terms to facilitate the safe and
protective operation of the unit in question. This type of authority is availalbdaldpart X units
in traditional RCRA permits and has been a valuable tool for addressirgpenific matters.

The autlority to require, via permit conditions, a response to releases from the unit is a valuable
addition to the proposed MTU permitting process. EPA believes it is important for the
owneroperator of a MTU that experiences a release to be responsible foomdsp to the

releaseAs such, EPA is proposing 8264.1(k) thahationwide conditional approvals must
includerequirements for responses to releases of hazardous waste or hazardous constituents from
the unit EPA expects such releases would be rardéligves the owner/operator of the MTU
shouldaddress those releases. This requirement, combined with the proposed closure and
financial assurance requirements for MT{gse section Il.L. Closure and Financial
Requirements)should providestrong protectionagainstcontamination remaing after

treatment and closure concludes.

In addition to the Part 264 requirements, the nationwide conditional approval would also
needto include the terms and conditions applicable to all RCRA permits and the recordkeeping
and reporting requirements&§ 270.30 and 270.31, respectively. These include basic

obligations, goodhousekeepingand recordkeeping requirements that, muchdikgonary
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facilities, would be necessary to ensure permitted MTU operations are protective of human
health and the environmemelatedly, EPA is proposing that the nationwide conditional
approval include a notification requirement that the owner/operator MTU must notify EPA
each time an MTU treats waste explosives at a location. This notification would need to include
the start and end dates of treatment and the quantity of wastes fféstednditional approval
would also be required to containrtes and conditions for modifying, revoking and reissuing,
and terminating the MTU permit (including the conditional approval), as providg8ian0.40
through 270.43Relatedly, EPA is proposing amendment§ £70.42 to address how permit
modifications rguested by the ownfeperator would work for MTUsSpecifically,EPA is
proposing that all modifications to a permit for an MTU would be required to adhere to the
process for Class | permit modifications8270.42(a) and would require the prior written
approval of the Director.

Procedural Process Applicable to Issuance of Locamatific Permits

Under todaybés proposal, the seéetcthelocdtiolst age o0
specific rmit - would alsobe governed by the processiescribed im0 CFRpart 270subpart
K at the newly propose8l270.335. Aswith the procedures for the nationwide conditional
approval, EPA modeled the permitting process for the locapecific permit after that
established for RAPs 0 CFR prt 270subpartH. This process would be followed all
locationsat whichan MTU intended to operate, including instances where the MiBdded to
treat waste explosives at@her(stationary)permitted TSDF. In the case of an MBeing
permitted to treat waste explass at a permitted TSDEeowner/operators of th&tationary

TSDF would not need to moditheirpermitor si gn ont o Askseh Md Ubés per m
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obligationsand theresponsiblities of the respective owner/operatimghe two permits woulte
distinct
The proposed regulations include a variety of procedural steps and processes to provide
for consistent and fair treatment of applications for MTU locasipecific permitsaswell as
opportuniy for public participationThe proposed procedural steps for issuing the location
specific permit include: 1Application signature and submission, 2) a tentative finding by the
EPA on the applicationés completeness and con
3) preparation of a dralvcationspecificpermit or notice of intent to deny; 4) public ivaetand
comment and 5) final determination of the locatispecific permit. Finally, the proposed
regulations include an appeals process for final decisions.
During this second stage of the permitting process, public notice of doditfor
specificpemit would include newspaper and radio and notice to relevant loc&tated
government officesThese public notice stepgould be undertakeno less than 45 days before
operations are intended to begin. During this time, EPA would post the draft tespéoific
permit, along with the nationwide conditional approval, on its website. If during tkaay5
period, EPA receives notice of opppeifiicci on t o
permit or a request for a hearing, EPA would hold a pui#aring. Following the public notice
period, EPA would issue its final determination of its locaspecificpermit.More discussion
on public participation during the MTU per mit
Notice and | nput. o

Application Contents for Locatiegpecific permits

At newly created 8§ 270.336, EPA is proposing specific information that would need to be

submitted by an applicant during the second stage of the permitting processMbdd the
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locationspecific permitThis information includes the nationwide conditional approval that

would have already been issued by EPA and select loesieeific information typically

required in a RCRA permit application that would not have been required during the nationwide
conditonal approval stage.

The submission of a valid nationwide conditional approval would be the foundation for
the information submission requirements during the locagpmartific stage of the proposed
permitting process. The nationwide conditional appraxa@lld contain all of the nationwide
operational and design standards specific to that MTU plus other various requirements including
closure (interim and final), financial assurance, and recordkeeping and reporting. In most cases,
this document, which woulde incorporated into the locati@pecific permit, if issued, would
comprise the bulk of the terms and conditions that would apply to the unit. At this stage of the
process some of those conditions could be refined, as necessary, to addresssipeetion
issues.

At this stage, EPA is proposing to require some limited locagatific information
such as location information (name, address, longitude and latitud€ribabland status) for
the proposed site at which the applicant is seeking a permterateThis information is
required by 8§ 270.13(b) and (Or traditional RCRA permits as welh addition, EPA would
require information about the requested start date of operation, expected duration of activities,
and what typeand volume®f wastes would be treated. EPA is also proposing to require
information demonstrating compliance with § 264i.3trangement with local authorities. This
information is important to document that the owoperator has attempted to contact and make
arrargements with local authorities (e.qg., fire departments, emergency responders, hospitals) to

familiarize the authorities with the MTUG6s op
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necessary arrangements. Relatedly, EPA is proposing to requirdatedipontingency plan that
includes the information required By264.52(c) reflecting the arrangements with local
authorities. While the contingency plan is required to be submitted during the nationwide
conditional approval stage, information in therptalated to arrangements with local authorities
would be required at this stage.

EPA is also proposing to require evidence of an arrangement between the original
generator of the waste explosives and the MTU oleperator as to who will take the actions
required to comply with the applicable Part 262 regulations related to any hazardous waste
gener ated by t hAsdististeihsnore getairirthdoloile Teatment Units
asGeneratorsectionbelow, when a mobile treatment unit is operatingtbe site of a generator
or another TSDF, EPA considers the original generator of hazardous waste and the
owner/operator of the mobile treatment unit to begyenerators of the treatment residuals and
both parties are subject to the RCRA generator ragnkainPart 262. However, this does not
mean that both generators must satisfy each regulatory requirement individialy two or
more parties contribute to the generation of a hazardous waste, as is the case in the generation of
treatment residualsdm a mobile treatment unit, these requirements are satisfied if one of the
parties assumes and performs the duties of the generator on behalf of both parties. Thus, to
assureawareness of amtbmpliance with these provisions, it will be important for the
owner/operator of the MTU and the original generator of the hazardous waste to work out who
will take responsibility for compliance with these Part 262 requirem8ntsh evidence might
include a contract specifying which party would comply with the remerdgs EPA is
proposing this information be submitted as part of the locapatific RCRA permit stage at 8

270.336.
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Finally, EPA is proposing to requitbe submission dhformationspecific to the
locationdetermined by EPA to be necessary for evaluation of compliance of the unit with the
environmental performance standard§ @64.601. EPA believes this information would be
important for informing potential permit conditions necessary to allow for safpratettive
operation of the unit the specific location in questiohhis information could also shape
whether issuing a permit is appropriate for the subject unit at the location in quastiarted
in thediscussion of the nationwide conditional epyal application contentgformation
necessary to evaluatempliance with th& 264.601 environmental performance standards was
also required as part of the nati oexpectaim c ondi
that most of the unit degm and operation standandscessary to ensure compliance with the
environmental performance standar@ip64.601will be developed during the nationwide
conditional approval stagelowever, relevant information about the location and aite the
specifc wastes to be treatechuld not practically be submitted during the nationwide
conditional approval application process. As such, EPA is proposing an analogous requirement
as part othelocationspecific RCRA permit applicatiofexamples of the type aiformation
EPA expects the Director may request would include informatienmonst r at i ng t hat
proposed operation dsnot present a threat of releases that may impeighboring propertpr
receptors

Required Conditions for LocatiespecificRCRA MTU Permits

At newly created 270.337, EPA is proposing regulations that would specify the
required conditions in a locatiespecific permit. Specifically, the regulations would require
three categories of conditions. First, theationspecificRCRA permit must, by reference or

explicitly, include the information and terms and conditions in the nationwide conditional
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approval issued in accordance wgtR70.332. As discussed above, the nationwide conditional
approval would include all the nationwide unit design and operating standerduch, it is
essential that these standards be included in the loesgdemific permit issued to the
ownevoperator to treat waste explosives at a specific location.

Secondly, the locatieapecific permit issued to an MTU must include the location
specific information required by 270.13(b) that must be submitted as part of the permit
application. This information simply identifies the location of the proposed MTdthtent
operationsAdditionally, it would be required to contain specifications on the types and
guantities of wastes permitted to be treated at the site as well as the dates of operation. These
specifications would be derived from the information th@regposed to be required to be
submitted as part of the permit application.

Finally, the RCRA permit would be required to include any additional terms or
conditions, including revisions to the nationwide conditional approval, that EPA determines are
necessy to achieve the environmental performance standag®64.601 and the applicable
monitoring, analysis, inspectioresponseand reporting requirements 264.602. The
environmental performance standar@ip64.601 requires terms and provisions 8eaey to
protect human health and the environment, including, but not limited to, as appropriate, design
and operating requirements, detection and monitoring requirements, and requirements for
responses to releases of hazardous waste or hazardous catsshitire the unit. EPA is
proposing to include this provision to accommodate unit and loeggieaific issues that may
arise and require unique permit terms to facilitate the safe and protective operation of the unit in
guestion. This type of authority &vailable forsubpart X units in traditional RCRA permits and

has been a valuable tool for addressing-spécific matters. EPA expects that some permit
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terms and provisions necessary to achieve the environmental performance starsidmbiiX
unitswould be developed on a nationwide basis and included in the nationwide conditional
approval. This seconbcationspecific permitstage would also provide an opportunity to
revise terms and conditions in the conditional approval in order to accolmtdtiontspecific
considerationsor otherwise update the terms and conditions. For exathplégcationspecific
permit would includeperatingconditions tailored as necess&nyensure effective and
protective treatment of thepecific waste streams ajob site.

Finally, and as described in the Conditions for Nationwide Conditional Approval section
above, he environmental performance standard also provides the authority to require, via permit
conditions, a response to releases from any units covered by the |esgmfic permitFor
MTUs, EPA believesn obligation to respond to releases should be iedliird everyMTU
permit(via the nationwide conditional approval) and has proposed that requirengent in

264.1(K)

Appeals and Public Comment during MTU Permit Issuance Process

In the above sectiongEPA described a proposed tstage approach aevelopingand
issuing MTU permits that includes appeals proesaed opportuniesfor public commentOne
challenge associad with developing thgermitting process for MTUs was providing battmple
opportunityfor public input and appeal tlie conditions in th nationwide conditional approval
and thdocationspecific permitanda predictableand timely permitting proces$o illustrate
how this balance may play out under the proposed apprbatdw is an exampleEPArequests
comment on whether this approamtiieves arappropriate balanaar whether refinements

might be beneficial
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Thefirst step of the proposed approach would involve an MTU applying for a nationwide
conditional approvalThis application would be regred to include the informatiospecified in
thenewly proposed § 270.333 such as i nformation about the
operation in accordance with the applicable regulatory standards in the newly praposed
264.1(k). EPA would review the application to determine whether it included the required
information and whether the proposed design and operating standards meet the regulatory
criteria. If EPA determines the application is complete and the proposed déghg MTU and
the proposed operating standards meet the requirements, the Agency would prepare a draft
nationwide conditional approval. If EPA determines the application is not complete the Agency
would request additional information from the applic#ithe applicant fails to remedy the
deficiencies, EPA would prepare a notice of intent to deny the nationwide conditional approval.
By contrast, if EPA determines that the proposed design and operating standards do not meet the
applicable regulatory regqements, the Agency can either issue a notice of intent to deny the
conditional approval or can propose a draft conditional approval that contains the terms and
conditions EPA determines to be necessary

During the nationwide conditional approval staihe, draft nationwide conditional
approval or notice of intent to deny the nationwide conditional approval would be made available
for public comment along with the administrative record that formed the basis of the action. At
this point the applicant, ong other interested party, could raise comments criticizing the
proposed decisions. For example, the applicant may submit a comment opposing a term EPA
proposed to include in the nationwide conditional approval, based on a determination by EPA
that the codition was necessary to protect human health and the environment, as req@ired by

264.601. Alternatively, a commenter could raise concern that the applicant had failed to
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demonstrate that the MTU meets one or more of the performance standards in 8.284.1(k
commenter could not however, comment on whether one of the performance standards listed in §
264.1(K) is appropriat@s that issue would have been resolved by the final rule. A challenge on
that basis may only be brought in a challenge to the futal EPA would consider and respond

to all significant comments received before making a final decision on the nationwide

conditional approval.

If EPA denies the nationwide conditional approval, such a decision could be appealed as
described in newly praseds§ 270.332(i). By contrast, a decision to issue the nationwide
conditional approval could not be appealed at that time; this is because, as noted below, there
would be an opportunity to comment again upon the terms in the nationwide conditional
approvaas part of the process to issue a locasipacific RCRA permit before the MTU would
be allowed to operate under the conditions described in the nationwide conditional approval.
Once EPA issues a decision on a location specific RCRA permit, issuesdaisegeither of
the two comment periods could form the basis for an appeal. For example, if the applicant had
raised concern that a particular condition EPA had included in the nationwide conditional
approval pursuant to 8§ 264.601 was not necessaryptegbhuman health and the environment,
the applicant could only appeal that decision once the location specific RCRA permit was issued
for the MTU.

During the second stage of the MTU permitting process, the applicant would apply for a
locationspecific pemit by submitting both the nationwide conditional approval previously
issued and the rest of the information required by 8 270.336. Similar to the first stage, EPA
would review the application for completeness and to ensure the proposed design antjoperati

standardsneet the applicable regulatory standattiEPA believes there are deficiencies, the
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Agency may request additional information from the applicant or otherwise request the
deficiencies to be remedied. EPA would then either prepare a drafbiespecific permit or a
notice of intent to deny. In either case, the draft document and the administrative record
supporting the decision would be publicly noticed and made available for public comment.
During this time, the applicant or other partiedsh c o mment on t he Agencyo6s
or any of the specific terms and conditions in the draft locagpatific permit, were one
prepared.

As noted previously, an applicant, or any other party, at this stage, may submit a
comment on a term in thdraft locationspecific permit regardless of whether they had
previously offered the comment during the nationwide conditional approval stage. This also
means that it is possible that a pagyg(,a local community group) might comment for the first
time on a term in the locatiespecific permit incorporated by reference to the nationwide
conditional approval. This is because a local community group may not be aware of the specific
applicantbés MTU per mi t ap p-bpecticstage.dEERA recaghizes 1t r
that parties potentially commenting twice on the same condition and opening the same
conditions up to multiple rounds of comment may not be the most streamlined approach.
However, EPA believes this approach provides due process laugt public participation while
still providing a principled and predictable permitting process.

EPA would consider and respond to all significant comments received upon the proposed
locationspecific permit or decision to deny the locatgpecific permit EPA would revise the
proposal as appropriate based on the public comment received prior to issuance. Both an EPA

decision to issue a locatigpecific permit and a decision to deny the permit, could be appealed
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as described in newly proposg@70.335(i) As mentioned above, EPA requests comment on

theappeals processes provided by the propbSEd permitting approach.

Permit Modifications

As noted above in the discussion of the condittbasEPA is proposing to requite be
included in nationwide conditional approval, EPAalsoproposing to requirthatthe
nationwide conditional approval include terms and conditions for modifying, revoking and
reissuing, and terminating thecationspecificRCRA MTU permitin accordane with 88
270.41 through 270.4®ver the proposed fivgear term of th@ermit, EPA anticipateshere
may be aneed to modifyt to account for change®r examplewhenthe unit returns to the
same location for additional treatment events, buiige stream to be treatéds changed

In consideration of the potential for changiest would need tbe made tahe location
specificRCRA permitbefore the MTU could recommenoperatonswhenit returrs, EPA is
proposing that any modifications to the permit would be a Classdificationwith prior
Agency approvalTo effect thisEPA alsopropo®s toinclude a new lineentry to Appendix | of
270.42specific to MTUsA Class Imodificationwith prior appoval allows for the
owneroperator to make changes as needed provided that: the permitting agency is notified, all
persons on the mailing list are notified, and the change is approved by the permitting agency.
EPA believes that the Class 1 with priggency approval is appropriate for MTUscause these
units will all have already undergone prior testing to establish protective design and operating
standardsThus, any subsequent changes to the design and operating paranstdreds
changes in thevaste stream anehsure thgparametersemain protectivegould be incorporated
into the permit using the Class 1 with prior approval modification procebfutiee event that

there may be significantchange thatouldaffectt h e  MpEribdmancesuchas adesign
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changeto the MTU(e.g., modification of the air pollution control systeonthe waste stream is
proposed tdave arincreasd NEW that may be at theapacitylimits of the MTU(e.g., the unit
previously only treated wastes at 75% of the NE&igh limit),it would be at the discretion of

the Agencyto require a Class 2 or Class 3 modification procedure.

Public Participation

As described above, EPA is proposing a framework for permitting MTUs which would
include public notice at twdifferent stages. Under the proposed framework, the public would
have the opportunity to participate in the permitting process during both the issuance of the
national conditional approval and, again, during the issuance of the lesp#oific permit.

During the national conditional approval process, EPA would puhbbsice of a draft
nationwide conditional approval theFederal Registefor public comment and allow at least
30 days for public commerRuring that time, the draft nationwide conditioagiprovaland
administrative recordvould be available online for examinatidn.addition, EPA would also
notify the public of the opportunity to comment via ent@i list of interested entities the
Agency would maintain. EPA expects this list wouldule environmental and community
groups,Tribes,Federal andtate regulatorsandindustry representativeAt this time, EPA
would also encourage applicants to consider notifying commumitigkich they expect to
apply for a locatiorspecific permit. 8ch early engagement with communities could streamline
the locatiorspecific permitting stage.

The draft nationwide conditional approwadailablefor public comment would contain
theunit design and operating conditiomsiong other applicableart 264 anghart 270

conditions. EPA would review and consider public comments received priesgonding to
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comments andvould notify the applicant and any commenters of changes from the draft to the
final conditional approvahs a result of the public comments.

During the locatiorspecific permit process (after the final nationwide conditional
approval has been issued), EPA is proposing that for each location (job site) at which the
owner/operator of an MTU would be operating, EPA would provide public notibeto t
surrounding community. Specifically, EPA would publish notice in a major local newspaper and
broadcast over radio the intent to issue the locagpmtific permit that would allow the MTU to
operate at the sif@* Additionally, EPA would issue notices to each unit of local government
having jurisdiction over the area in which the MTU is proposed to operate and to the applicable
State agencyln contrast to the first stage, EPA would not publish notickaréderalRegister
Under the proposed approach, EPA would provide public natideopportunity for commemnio
less than 45 days before operations are intended to begin. During this time, EPA would post the
draft locationspecific permit on its websitdong withthe background information from the
notices

If duringthat4sd ay peri od, EPA receives notice of
issue a locatiorspecific permit or a request for a hearing, EPA would hold a public hearing. In
the event a public hearing held, the hearing would serve as an opportunity for the public to
provide oral and written comments. EPA wouatthsider andespondo any comments received
in making its decision on the locati@pecific permit. If during that 48ay period, EPA doesoh
receive any notice of oppositipsignificantadverse commentdr request for a hearing, the

locationspecific permit will commence in force on the date in the permit.

104 Note that the Permitting Updates Rule is considering proposed regulatory changes related to major local
newspaper and radio broadcast requirements
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EPA believes public notice of a locatispecific permit is an important componentiod
proposed MTU permitting process as it would provide awareness of RCRA activities within a
specific community, with the opportunity to request a public hearing or oppose certain
conditions, including conditions from the nationwide conditional apprdvabuld also provide
an opportunity tensure the notice meets the needs of the commdmitgxample providing
notice inlanguages other than Englighdor translation sengesfor a community in which
some members have limited English proficienmyidentifying additional avenues of providing
notification to potentially interested community members, such as through social media or
community organization&€PA expects local comunities would generally haterested in
MTUs in that they would provide an alternative treatment method to OB/OD in their community.
Additionally, this stage of public notice may help inform whether any locsipecific
conditions in the permit (e.g.pscific siting restrictions, hours of operation, etc.) should be
revised.

EPA believes the public participation approach proposed today for MTUs treating waste
explosives strikes an appropriate balance between providing for adequate public notice while
ensuring the permitting process wouhdt besoonerous that it dissuades companies from

providing valuable alternative treatment services in lieu of OB/OD.

State Authorization

Because of the need for national consistency related to permitting of units th&tatess
boundaries, EPAs proposing the Agenayould notauthorizeStates forpermitting of MTUs
andis requesting commermin whetheiStatesshould be authorizedsee Seiton IV for more

discussion about state authorization and MTUSs.
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Corrective Action 40 CFR264.101)

Section 264.101 requires that permits include conditions for fauilig corrective
action to address releases of hazardous waste and hazardous conétadoesolid waste
management units. For purposes of corrective action, EPA regulati®@é@tl0 define
Aifacilityo as all cont i gu bpestorl ladeeelopingthie r t he ¢
proposed rulei-PA considered thapplicability of that definition to MTUs. EPA particularly
considered the relationship between the MTU and the multiple parcels of land on which it might
operate over its lifetime.

After considering the applicability of the definition of facility to MTUERA believes
that MTUs are unique among TSD units because they are mobile and operate for short periods of
time at multiple locations and can thus be defiag facilities unto themselves. EPA is thus
proposing that the ff atcoiobtainanyMidU menmh he dinsited tatre t h e
MTU unit, and not include the land on which it operaBecause an MTU facility would not
include the land on which it operates, an MTU operating at a RCRA TSDF would not become
part of the TSDF and thus wouldtrbecome subiject to faciliyide corrective action
obligations at that TSDFAn MTU operating at a site would not cause the land at that site to
become a TSDF and incur resulting corrective action obligations. EPA is proposing this
approach for severatasons.

Under this proposed rule, units qualifying for special MTU permits would be allowed to
remain at a particular site only 180 days and would be required to clean close before leaving the
site. Thus, as MTUs are defined in this proposal, they woulbaassociated with any

particular parcedf land for the life of the unit or even for extended periods of,thuewith
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multiple parcels of land for short periods of time, and because they clean close, could not
contribute to corrective action obligati® associated with the land on which they operate

Further, a | arge part of EPAOGs goal in thi
permitting and use of MTUs. Much of the benefit MTUs provide is derived from the fact that
they move from location to é@tion, minimizing the risks associated with transporting explosive
hazardous waste. And ownéxgerators of MTUs are unlikely to choose to operate on multiple
parcels if they were to become responsible for faeilitge corrective action at each. Thus AP
believes that the proposed approach creates incentives that maximize the environmental benefits
associated with MTUs.

Additionally, to assure protection of human health and the environment, EPA is narrowly
defining MTUs by proposing strict limits on tlleiration of operation at any one location and an
affirmative fAclean closured requirement for t
and/or remain at any location for a maximum of 180 days at a timeearefjuiredo achieve
cleanclosure standards, including addressing any releases from thefoné it leaves the
location. Furthermore, EPA is proposiag264.1(k}to modify theincorporaed40 CFR part 264
subpartX standardsin orderto specifythatall MTU permits contain raegrements for responses
to releases of hazardous waste or hazardous constituents from the unit. Of course, failure of the
MTU owneroperator to adhere to the time limits and closure requirements would result in the
unit failing to remain a MTU as definedn the regulations. In such instances, the MTU would
cease to be a unique facility. In such a situation, an MTU operating at a RCRA TSD would
become a part of the facility at which it was operating and would be subject to applicable
requirements includingacility-wide corrective action requirements; where an MTU was

operating at a nemSD site, the site would become a TSD and all owapesators would
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become subject to TSD requirements, including the requirement for fawidieycorrective

action.

Applicable Part 264 Standards

Thus far, EPA has focused on how the public notification and permitting procedures of
Parts 124 and 270, respectively, could be adapted for MTUs. Equally important is consideration
of applicable technical standardsHart 264 that would specify what must be included in the
permit as conditions for the protection of human health and the environment. In the following
sections, EPA discusses its proposal for wiilatt 264 standards are necessary and appropriate,
and thusshould apply, for MTUs.

General Facility Standards

General Facility standards 40 CFR art 264subpartB apply to all owner®perators of
RCRA TSDs, with some exceptions, and cover a variety of good housekeeping requirements,
including recordkeeping, pgonnel training, and safety requirements. EPA is proposing to apply
severakubpart B requirements to MTU8S8 264.11, identification number, 264.13, general
waste analysj264.16, personnel training, and 264.17, general requirements for ignitable,
reactve, or incompatible wastes

Because MTUs would be treating RCRA hazardous waste, it is important that all
activities conducted by the MTU owner/operator be tracked throughout its operational life. Thus,
each MTU would be required to obtain an EPA Id&dgifon number. For general waste
analysis, the regulation specifies that before an dlaperator treats, stores, or disposes or any

hazardous wastes, a detailed chemical and physical analysis of a representative sample of the
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wastes be performed. The MTdwner/operator would be required to obtain the waste analysis,
per the§ 264.13 requirements, from the facility or entity requiring the services of the I#TU.

The personnel training requirement<gif64.16 establish standards for personnel training
and requirements for maintaining records of such training. EPA believes these requirements
would be appropriate for the personnel operating MTUs. Specifically, the personnel operating
the MTU should havehe pertinent training related to the safe management and treatment of
waste explosives for their unit. EPA expects that the personnel at the facilities and sites at which
the MTU wouldoperate wouldlready have applicable training and, in the case the WMag)
operating at a TSDF, would already be required to meet the personnel training requirements in
subpart B. That being said, the operators of the MTU itself should also have the appropriate
training as required b§ 264.16as such training would beimgoma nt t o ensuring t h
and protective operations.

As noted above, EPA is also proposing that the general requirements for ignitable,
reactive, or incompatible wastes&264.17 ofsubpart B would apply to MTUS his section
requires ownersperators to take precautions to prevent accidental igniticzaction of
ignitable or reactive waste. The requirements specify certain waste management practices (e.g.,
separating ignitable and reactive wastes from sources of heat, flame, etc.) but also allow
flexibility for site-specific practices to be employedp@vent accidental ignition or reaction of
the wastesSince MTUs would be managing waste explosives, EPA believes these requirements
are appropriate for MTUs.

The remainderofthisu bpart 6s st andards are either cov

Part B4 standards, as discussed and applied below, or are entirely related to activities outside the

105When MTUs are procured for emergency treatment, the waste analysis would be limited to the procedures
proposed in the new regulation&264.715 (c) and (d).
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scope of responsibilities for owners/operators of MTUs. For the applicable requirements of this
subpart, references &8 264.11 identification number264.13 general waste analysis, 264.16,
personnel training, and 264.17, general requirements for ignitable, reactive, or incompatible
wastesare included in the proposed new paragraph (B)284.1. All proposed requirements

would be included in the conditiona&tionwide approval.

Preparedness and Prevention

The regulations aubpart CPreparedness and Prevention are applicable to every RCRA
TSD facility and are designed to prevent or minimize releases of hazardous waste or hazardous
waste constituents to air, soil, or surface water that could threaten human health or the
environment. Thse regulations are written to address overall facility design and opetations
minimize the possibility of releasasd ensure that the necessary equipment is available for
responding to emergencies and for requesting emergency response servicesievBs thak
these regulations are important and applicable to MTUsrefore, EPA proposes to incorporate
elements obubpart C into a new paragraph8i264.1(k).

Required equipmeribr anMTU would betransported with the unénd include items
such asife extinguishers, spill controghnd decontamination equipment that must be periodically
tested and maintained. Also, communication devices would be required for personnel operating
the unit that will ensure access to emergency responders. Finallytopgoeginning operations,
notifications would be required to be made to local authorities and emergency responders to
ensure awareness of the MTUG6s operations at

All proposed requirements, with exception of notification to loc#iarities and

emergency responder§264.37), would be included in the conditional nationwide approval.
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When the location for the MTU is determined, permit conditions with the notification
information would be developed as part of the locasipecific pemit stage.

Contingency Plan and Emergency Procedures

Owners and operators of RCRA TSD facilities are required to develop contingency plans
and emergency procedures ungl@rpart D to minimize hazards to human health or the
environment from fires, explasmns, or any unplanned sudden or 1soilden release of hazardous
waste or hazardous waste constituents to air, soil, or surface watg2@eé1). EPA
recognizes that all of the requirements in this subpart are essential for MTUs and therefore,
proposedo incorporate the regulations @fbpart D intathenew paragraph &264.1(k)
(discussed in the above sectitm)clearly define the applicable requirements for MTUs.

EPA notes that there are usjppecific and some locatiespecific aspects thatould need
to be addressed. For the uggecific aspects, these would be addressed in the nationwide
conditional approval and includ&g 264.50- 264.56, with exception & 264.52(c) which is
locationspecific. Paragraph (c) would be addressed latenglahiafting of the locatiospecific
permit.

Manifest §stem, Recordkeeping and Reporting

Another set of existing requirements that EPA considered for potential applicability to
MTUs is the40 CFR @rt 264subpartE Manifest System, Recordkeeping, and étépg
requirements. Part 2&lbpat E includes requirements to ensure that hazardous waste is
accounted for and properly managed by tracking, through manifests and maintentnce of
operating record, itsansportationand otheraspects of its management. EPA is proposing that
only a subset of the requiremeit this section would apply to MTUs. Specifically, EPA is

proposing that thase of manifest system requirement§ 264.71(c), operating record
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requirements && 264.73the availability, retention, and disposition of records requiremets at
264.74, and the biennial report requiremen®264.75 would apply to MTUs. As with the other
Part 264subparts, EPA is proposing to prescribe which componerasopiart E would pply to
MTUs in the new paragraph (k) at § 264.1.

As noted above, EPA is proposing that an MTU owner/operator be required to keep a
written operating record that would accompany the unit to every location in which it operates
and to maintain the operatimgcord throughout the operational life of the unit until final closure.
The contents of the operating record would include identification and quantities of the wastes
treated, the location of the treatment, the operational period for each locationtathvenidTU
operates, any malfunctions of the unit or incidents encount@nedhe responses taken to
address them, routine equipment inspections, and monitoring and testing data. EPA proposes to
include references to 88 264.7364.75, and § 264.77 (i,excluding the unmanifested waste
report provisions under 8 264.76), in the new paragraph (k). Additionally, because MTUs are
unique treatment units by way of their mobility, limited waste streams, and short duration of
operation, EPA is providing additial context on the information needs and procedures to
achieve compliance with the applicabl#gpart E requirements.

Regarding the wastes to be treated and the quantities, this information would be made
available through thevastecharacterizatiomformation from thefacility at which the MTU
would operater emergency response persorprelcuring the services of the MTWUhe location
of the treatment would include the name of the facility, where applicable, the address the MTU
will be located, and a map with the longitude and latitude coordinates for the MTU location and
a depiction of the MTU treatment area boundariegyaRding the operational period, this would

include the dates upon which the MTU arrives and departs, as well as when treatment operations
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begin (i.e., wastes fed to the unit, including stgrtand testing) and cease (i.e., last waste fed to
the unit befoe interim closure). Any malfunctions of the unit and its associated equipment that
result in unplanned releases of emissions, effluents, or contaminants to the environment,
accidental spills, aridr any incidents that require implementation of the comtinay plan would

be required to be documented in the operating record. Inspections of the unit and associated
equipment to detect leaks, spills, and fugitive emissions would be documented in the operating
record. Finally, all testing conducted in prepamafior treatment at each site, as well as
monitoring data any time waste is being processed, would be documented in the operating
record.

For any facility or unit that treats hazardous waste, it is important to identify what the
recordkeeping and reportimgquirements are so that all wastes can continue to be accounted for.
EPA believes thatequiringthe proposed contents to ineludedin the operating reconould
provide a detailed accounting of the wastes to be treated by the MTU, as well as ehsloee tha
unit operates in a manner that is protective of human health and the environment. Because the
operating record is unit specific and contains-spicific information and data, it would be
developed initially for inclusion in the nationwide conditapproval and referenced or
incorporated into the locatiespecific permits. All other applicable requirementsudpart E
would also be unit specific and be part of the nationwide conditional approval.

One portion of the requirements40 CFR prt 264subpartE that would not apply to
MTUs is the manifest requirements&i264.71, 264.72and 264.77with the exception of
264.71(c), discussed later in this sectiBRA does not believe th® CFR @rt 264subpartE
manifest requirementbat apply to the receipt and storage of wastesld be necessary for

MTUs because MTUs, as defined by this proposal, would provide a temporary treatment service
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on the site of permanent facilitiagad would not transport, receive,store the wastes to be
treated. As described in the AClosure and Fin
proposing interim closure measures for MTUs that would require decontamination of the unit at
the end of each job prior to leaving the locatida such, the MTU would not transport

hazardous waste. Additionally, because the MTU would travel to generai&Dfacilities to

treat waste explosives, the MTU would also not receive shipments of wastes fraite.dfi

light of this, EPA does not beve it is necessary to apply tegbpartE manifest requirements
applicable to receiving wastes and storing wastddTUs. Of course, the RCRA manifest and
transportation requirements ars 262 (and referenced in 264.72(@hd 263, respectively,

would apply in the event the MTU was not properly clo§eal, still contained hazardous waste)
and was transportemff-site, and when the MTU generates waste and ships it ofésite,

discussed below

Mobile Treatment Units as Generators

As with other hazardous waste treatment units, when a mobile treatment unit generates
treatment residuals such as air pollution control residues, spent activated aadjorpottom
ash this new waste would bsonsidered a new point of generatidhe cerivedfrom rule in
§261.3(c) applies to determining which hazardous waste codes apply to those treatment
residualsWhen hazardous waste treatment units generate treatment residuals, the generator of
those hazardous waste treatment residuals becomestsiafjart 262 for the waste that they
generate® This includes, but is not limited to, making an accurate hazardous waste

determination, management standards and labeling for the accumulation unit (e.g., container or

106 See Hazardous Waste Generator Improvements Final Rule, 81 FR 85732; November, 2&,g2086762.
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tank), getting the waste off site @acordance with the appropriate accumulation time limits,
manifesting when shipping the hazardous waste off site, etc.
When a mobile treatment unit is operating on the site of a generator or another TSDF,
EPA considers the original generator of hazardweaste and the owner/operator of the mobile
treatment unit to be egenerators of the treatment residuals and both parties are subject to the
RCRA generator regulations Rart 262. However, this does not mean that both generators must
satisfy each regulaty requirement individually. When two or more parties contribute to the
generation of a hazardous waste, as is the case in the generation of treatment residuals from a
mobile treatment unit, these requirements are satisfied if one of the parties asslipesams
the duties of the generator on behalf of both parfiegs, to assure compliance with these
provisions, it will be important for the owner/operator of the MTU and the original generator of
the hazardous waste to work out who will take reslitgifor compliance with these Part 262
requirementsAs noted in thealiscussion of thépplicationContents for Locatiofspecific
Permits EPA is proposing to requitbe MTU permit applicant submélvidence ofin
arrangemernbetween theriginal generator of the wastplosives and the MTU owneperator
as to who willtakethe actions required to comphjith the applicable Part 262gulations
related to anyhazardous wasge ner at ed by t hleanWMevahiEBA resernes at i on s
the right to enforce against any and all perso
particular case if the requirementsRairt 262 are not adequately megt.

Closure and Financial Requirements

All RCRA TSD facilities must comply with the closure standardéGrCFR prts 264

and265subpart G, and the specifitosurestandards applicable to the wiit which they are

107See 45 FR 72024; October 3A®80,page 72026. Also séeCRA Online memos 12512706, and13280Q
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managing hazardous waste. As noted throughout this proposed permitting dr&mdiwUs are

a unique subset of treatment units. This poses challenges too for closure and financial
requirements. With regard to closure, MTUs do not fit neatly within the existing closure

standards construct because the units only operate for a loitation before they move on to

the next location and begin treating hazardous wastes again. MTUs should not trigger application
of the closure standards until after their final use and decommissioning. Rather, during the
operational life of the unit,tasi moves bet ween | ocations, a temp
would be appropriate. This woutdquire thatiny hazardous constituents are removed from the

unit and properly managed in preparation for transpiditie MTUand use at another location.

Thus, BPA proposes closure requirements for MTUs that include an interim closure as well as
select final closure requiremenERA notes thatwhether conductingterim closure or final

closure, because MTUs are treatment units, they must clean close underesiine scenarim
accordance witlg§ 264.114andthe MTU specific requirements at 264.1(k)(®) other words,

an MTU cannot leave behind contamination that did not already exist.

Clean closuréor MTUs s particularly important considering thefTUs are mobile and
limited to 180 day=f operatiorat one locationAs a public policy matter, requiring the
owner/operator of the MTltb be responsible for clean closing the MTU including any
contamination inte treatment area is most appropriate. This requirebeshialigns the costs of
closure with the party profiting from the operation of the MTU. Additionallghduldalsolimit
the risk to theroperty owners contracting with MTUBinally, EPA expectthat clean closure
will be readily achievable by MTUs due to the controbed containedature of théreatment
employedand the short operating periodfsthe MTU owner/operatdails to clean close, the

MTU would cease to be an MTU as defined by this proposal and would be a TSD unit. In that
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case the MTU ownéoperator (as well as the owner/operator of th@@rty at which the MTU
was operatingyvould be liable for corrective aton.

For the interim closure requirements, EPA envisions that when the treatment coatludes
each location, the MTU ownfeperator would be required tbose in a manner that completely
decontaminates the MTahdremoves any contaminated environmentatlimeresiduals or
debris resultindrom theM T U ®eration®®, Residues associated with the unit include any
present on the surfaces and within the unitidncillaryequipmensuchas air pollution
controlequipmenttanks, containers, pipings well aother wastegenerated by the unit such
asspent activated carbon, bottom afhash,andwater or fluidsIn regard to the operational
footprint of an MTU, thisvould bethearea that surrounds the uttiatbe@ame contaminated
should an aadental spill occur or in which treatment residues could be inadvertently deposited.
The residugswvastesand contaminated media from spill cleanup would be considered newly
generated wastes which the MTU owner/operator would be responsible for detgiftimay
arehazardous wasseand managinghemaccordingly (see Manifest System, Recordkeeping and
Reporting section above for generator amhifestingresponsibilities)To affect interim closure
requirements, EPA proposes to include them with the final closure requirements in the new
paragraph (k) of 264.1.

For the final closure requirementghich in contrast to the interim closur@uld include
final disposition of the MU itself, EPA believes that the closure performance standards in
subpart G arepplicable buts proposing an explicit obligation to clean close the MAE
discussed, the existing closure regulations do not accommodat®liie natureof MTUs. So,

in addition to developing interim closure requirements for MTUs, EPA is proposing to adopt a

108 Note that the MTU owner/operator would be respondini@erifying that all hazardous residues are removed
from the unit, andf necessarypbtainingapplicableDOT approvals prior to transporting the unit.
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more limited set ofubpart G closure requirements for inclusion in the new paragraph (k) to
serve as the final closure requirements. This would encorgg&&t.111- 264.115Also, as
with interim closure, final closure must also adherthé&xlean closure requirements.
Specifically, the MTU would be required tdose in a manner that completely decontaminates
the MTU and removes any contaminated environmental medi@uals or debris resulting from
t he MTUDG®& s. ERApdiaitsacommemt on the proposed closure requirements.
Interrelated with closure is financial assurance. The financial requirements locd@ed in
CFR part 264subpart H require that all TSDFs demonstrate that they will have the financial
resources to properly close the facility or unit when its operational lifeeisanchave third
party liability coverage for sudden andnsuddemccidental releases. Similarthe closure
requirements, only certain requirementsubpart H would be relevant to MTUs. For example,
financial assurance for post closure care would not be applicable bdvapseposed rel
requiresMTUs to clean close at the end of their opena#iblife. Similarly, nonsudden accidental
third-party liability coverage would not be relevant as MTUs would not be permitted as surface
impoundments, landfills, land treatment facilities, or disposal miscellaneous units. Therefore,
EPA proposes & 264.1(k) that a more limited set of the requirementsubpart H be
applicable to MTUs. The applicable requirements EPA believes would ensure that the MTU
owneroperator has adequate financial resources to close the unit as well as hgparthird
liability coverage for sudden accidental releases incdd®#64.140 Applicability; 264.141
Definitions; 264.142 Cost Estimate for Closure; 264.143 Financial Assurance for Closure;
264.147 Liability Requirements as it relates to sudden accidental liability cov26ag@48
Incapacity of ownevsperators, guarantors, or financial institutions; and 264.151 Wording of the

instruments.
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EPA expects in implementation that some of the prescribed wordfhg6a.151 for
financial assurance mechanisms may need to be rdbremtommodate the mobile nature of
MTUs. For example, EPA anticipates that referencé&egional Administratomay need to be
replaced with a comparable official at EPA Headquarters given the potential for these units to
travel across EPA Regions. Additionally, §264.151 instrument language requires, in certain
places, the insertion of facility location infoation that would not be logical for mobile units.

To accommodate these necessary variations, and others that may arise, EPA is proposing that
variations to the required instrument wordingif64.151 ofsubpart H necessary to effectuate

the financial assance requirement for mobile units would be acceptable. Of courdeirduotor
would need to approve all variatigrasd these variations would be limited only to those
necessary to accommodate mobile units.

Design and Operating Standards for MTUS

As disassed in Sectiohl. F. of this proposed ruldermitting of Alternative
Technologies, alternatives for treating waste explosives include thermal and chemical treatment
and neutralization technologies. These technologies are predominantly permittechgdoordi
thesubpart X Miscellaneous Unit standards locate8 264.601 with exception of a few
alternatives that have been permitted as incinerators undarpart O Incinerator and/or the
CAA Hazardous Waste Combustor National Emission Standards fardtas Air Pollutants,
subpart EEE standards because their design more closely meets the definition of incinerator.
EPA also discussed in the permitting section
thermal treatment units is undgrpart X unless the unit uses a controlled flame in the treatment

chamber.
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With regard to MTUs, these units also can include thermal and chemical treatment and
neutralization technologies. Although EPAG&sS
usedfor waste explosives, those that ER#aware of are thermal technologies that have been
issuedsubpart X permits, issued RCRA emergency permits, or have been exempt from RCRA
permitting when used for legitimate relipng or used in response to a time siéwe emergency.

For the information that EPA does have on mobile thermal technologies, none have used
controlled flame inside the treatment chamber. Instead, they have either heated the treatment
chamber externally using either propane or electrical wothdty or used donor charges to

detonate and treat the explosives. EPA believes that design and operating standards developed
according tesubpart X would be appropriate for MTUs because they provide flexibility for units

of different design and becausés unlikely that an MTU would utilize a controlled flame in the
treatment chamber. However, in the event it would, EPA can still apply the incinerator standards
via thesubpart X standards. Therefore, EPA is proposing to applsuthyart X standards &t

264.601 and thlart B unit specific information for miscellaneous unit§&70.23 paragraphs

(@), (d) and ) when developing the nationwide conditional approval,&Bd0.23 paragraph

(f), againwhen developing the locatiespecific permit.

Relatedly when developinghe design and operatimgnditionsfor treatment unitsit is

importanttobothc onsi der t he weasdt Bésuohabdbactapabtl csy

the wastes to mééhe appliablemission or effluenstandards. This is accomplished via a

testing phase that uses wastes representative of those to be treated byatidthmitesults are
measured and compared to the stand&asMTUs, EPA discusses above that the nationwide
conditional approval would contain the design and operating standards that would be applicable

for each locatiorthatthe unit operates at. EPA recognizes that each location will have waste

188



streams that vagrand thus, thdesign and operatirgfandards established fitve MTU ata prior
location may not be appropriate for the wastes at the next location. To account for differences
between locationginal design and operating standaridased on thecationspecificwastes

would be incorporated into thianal locationspecific RCRA permitssued to the MTU to begin
operation

Nationwide Conditional Approval Term Limit

Permits for RCRA TSD facilities are valid for a perimidup toten years, upon which
time they must be renewed for the facility to continue to operate. Because the nationwide
conditional approval would contain conditions much like a peirmitvould congin the unit
specific information covering the design and operating requiremdfPA is proposing that it
also have a term limit. Due to the mobility and mulie nature of MTUs, EPA believes that a
five-year limit would be more appropriate than ayear limit. A renewal every five years
would ensure that the nationwide conditional approval is reviewed at intervals sufficient to
address any significashangesfor example, a replacement of the treatment chamidech
may obviate the need for permibdifications during the fivgrear permit term

EPA is requesting comment on the proposed nationwide conditional approval term of five
years. Specifically, EPA requests comment on whetlemgear term would be appropriate. A
tenyear term for the natiavide conditional approval would allow the owneygerators of
MTUs to provide a greater number of treatment services under the same nationwide conditional
approval and may result in greater availability of MTUs and a lower cost of services. However,
as noed above, the longer term of the nationwide conditional approval would result in less
frequent scrutiny of the terms and conditions in the nationwide conditional approval. In such a

scenario, the locatiespecific permit issuance process may become manbexsome if there is
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a perceived need to-examine the nationwide conditional approval for needed updates. EPA is
not today proposing tenyearnationwide conditional approvégrmand is instead proposing a
five-year term. However, if the public commemnsufficiently supportive of the idea oten

year nationwide conditional approval term, EPA could finaligengyear term.

Limitation on Duration ot.ocationspecific Permit an€@peration at Job Site

Additionalaspecs of the locatiorspecific permit thaareimportant to consideare the
term limits of the locatiorspecific permit anthe maximum allowableluration of operation at
the location in which an MTU will operatBPA is proposing that the locati@pecificpermit
could be issued for a term of no greater than five years. Similar to the discussion of the duration
of the nationwide conditional approval, EPA believes a¥®ar term limit is appropriate for
MTUs. However, EPA is proposing that the permit wouktrret the duration of operation at a
location to 180 consecutive days before which therangtcomplete interim closur&PA
envisions that MTUs would provide a treatment solution on areaded basis for waste
explosives that can be safely treatechhyalternative technology. As such, EPA does not
anticipate that MTUs would need to remain at any one location for extended periods of time and
proposes to limit the amount of operational time at a job site not to exceed 18BRlAyS.
proposing that theperational time at a job site would be calculated as the number of calendar
days between the date of initial stapt of the unit at a location and the date at which interim
closure is completed.

Facilities that may seek to use MTUs are likely to bedhbat generate small quantities
of waste explosives that require treatment a few times per year (@@tréatment events
annually) or that prefer not to invest in additional permanent alternatives for small waste streams.

Also, explosives or munitiorsmergency response specialists may seek, or may be required, to
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use MTUs as an alternative to OB/OD when the emergency response action does not pose an
immediate threat. Thus, EPA does not anticipate that MTUs would need to remain at a location
for extened periods since the volume of waste requiring treatment should not be significant in
any scenario. A time limitation of 180 days would also be consistent with the proposed total
amount of time an emergency response could be conducted under a RCRA eynazgaiic
(for more information on proposed changes, see Section K. Emergency Provisions). EPA
believes that establishing a limit on the duration would ensure that the units do not beceme semi
permanent or permanent fixtures that would be more appropnatgiiated as a unit of the
facility or the entity requiring treatmerh such a scenaritikewise under th€AA, the unit
would become a stationary source triggering application of relevant standards.

While EPA is proposing to limit the duration @beration in the locatieapecific permit
to 180 days at any time, the proposed approach would allow the MTU to later return to the same
location without being reissued the same locasipecific permitIn effect, for the duration of an
MTU locationspecfic permit, the MTU would be able to return to the location to provide
multiple treatment services provided that Bh€U never exceesithe proposed 180 consecutive
operational day limit at the locati@nd that the wastes do not vary significantly fronoipri
treatment eventsn the scenarithat the wastegariedsignificantlyand couldno longer be
treated undetheterms of the existing permit, the MTU owner/operator could request a
modification to the permitseethe section titledPermitModificationsabove for more
information on how MTU permits would be modifle@EPA expects that this will allow for more
efficient deployment of the MTU for recurring treatment work at a location vehgering the
protective conditions of the locatigpecific permitare applied and thate MTU does not start

to resemble a permanent unit
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To effectuate these proposed limitations, EPA is proposing language in both in the
definitions of MTU nationwide conditional approval, and MTU location specific pemmit
§260.10 and also in the proposed RCRA MTU permit conditio82#0.337.

Alternative Approaches for MTUs

Onestage RCRA MTU permit

As discussed above, EPA is proposing a-stagepermitting process for MTUs treating
waste explosives. EPA Boposing a twestage process in orderdeparate theationwide
procedurege.g., development of the nationwide design and operating standards, public comment
ondraft nationwide conditional approydtom the locatiorspecific procedures (e.g.,
developnent locatiorspecific permit conditiongublic noticé. In this way, EPA believes that
locationspecific permits can be issued relatively quidkyyincorporating the nationwide
conditional approvgbreviously issuedAdditionally, a distinctlocationspecific stagg@rovides
certainbenefits. First, iallows forthe development of permit conditions that may be necessary
for the protective operation of an MTU at a given location with given waste streams. Secondly, it
provides fortargetedoublic noticeof the intent to issue a permit

Under RCRA, before issuing a permit, the Director necasise to be published in major
local newspapers of generfculation and broadcast over local radio stations notice of the
agency 0 stoissaehepermii Additionally, the Director mudransmit in writing notice
of t he ag e n dgsyuétlepermit to each unitbohlocdl government having jurisdiction
over the area in whicthefacility is proposed to bcated and to eacktate agency having any
authority undefState law with respect to the construction or operation of faality. EPA
expects that satisfying these public notice obligatiand poviding meaningful opportunity for

communityparticipaton, may bemore efficiently done on a locatidsy-location basisAs such,
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EPAIs proposingatwo-stageprocess, in part, to allofer alocationspecific stage wherthis
public outreach can occur.

However, EPAS requesting comment @wariation to the proposeaption underwhich
EPAwould permit MTUsin a sirgle stageUnder such an approgdhetechnicalPart 264
standards applicable to an MTU wouldlaggelyunchanged, but theey procedural steps
involved in issuing an MTpermitwould be collapsed into one staderesultwould bea
permit thatcould allow for the MTU to operata multiple locationsinder one permiihe
primary appeal of this variation is thatay allow for more readily dispatchable MTUs that
over theduration of their permit, could operate at multiple locatmwitk fewerprocedurakteps.

EPA sees two potential shortcomings of thasiation. krst, in order to satisfy the public
notice requirements required by RCRA, M&U owner/operatowould have to identify the
areas and regions in which they expmuot/or seeko operatan advanceRelatedly the public
notice requirements woulgresumably be more burdensarhi®wever this additional buden
may be more than offset by the flexibilipyovided bya permit allowing an MTU to operate in
multiple locationsPrior to issuance of a permit@lNling them to operate ithhe specified areas,
the public notice requirements would have to be satisfied in all of those eoeasample,his
would requireradio and newspaper notioa applicable local radio stations and in applicable
newspapers of gera circulation.If the MTU sought a permit to operateseveralStates this
would presumablyequiresignificantly more newspaper and local radio notifications be
provided.Additionally, the notice would need to be provided to each unit of poatrnment

having jurisdiction over the area which theMTU is proposed to be located and to eStdte
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agency having any authority und&ate law with respect to the construction or operation of such
an MTU. Finally, EPAwould need to hold aimformal public hearing if one is requesf&d

A second potentiahortcomingvould bea lack of an opportunity to develop permit
conditionstailored to location and wassgpecific considerationgn practice, this may be
addressed bsnorecomprehensiveermit conditionsFor example, the permit could set
operating parameters feach of the potential waste Bgthe unit mayreat. The permit could
alsobe required tancludemaximum limits orstandards that wouldelprotective imealy all
conceivable scenario¥he permit, much like in the proposed approach, would also be subject to
environmental performanstandardsipplicable across all locationst a minimum, EPA
expects developing the permit conditidhat ensure protectivenefes a greater range of
scenariognay meammore stringent standarasuld be applied than may be necessarany
given locationThis potential for additional permitting burdemay beoffset, however, by the
flexibility afforded by apermit allowing the MTU to treat waste explosives in more than one
location.

If such an approach were implemented, EPA expbetpermitting procedures would
similarly to the proposed approadie derived from those requiredring the issuance of RAPs
Of course, to accommodate a estage process, EPA expects some other refinements and
changes to the proposed approach (beyond those discussed above) would likely be necessary
accommodate a erstage permitting processor onethe Agency wouldlsolikely modify the
permit modification regulations to specify an avenue whereby additigeahtingocations
could be added to the scope of a permit. Such a modification would inalmdeg othethings,

the public notice requiremerttsat would be required were a permit issdechovao the MTU.

109 presumably, such a public hearing could be held virtuallyttaumgicover multiple population cerger
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An aditional variation from the proposed approastparate frommny amendment to the permit
modification regulationgnay include additionadvancenotification requirementgor example,
submitted to EPA and post gdatedtowherdthe MIIitehdlss ¢ o mp
to treat hazardous waste and the voluarestypesof wastego betreatal. Suchinformation
would be important for EPA and community awareness.

Finally, EPAwould considerequiringthat the MTU owner/operator, not EPédndertake
the public notice requirements under such an apprdaating the issuance of a traditional
RCRA permit toa stationary facility, EPA or the thorizedState undertakéhe pstapplication
public noticeefforts. Howevergiven the MTU would have the best knowledge regartheg
communitiesm which itintends to operate during the permit teEBPA believest couldbe
more appropriate for the owreperatorto satisfy public notification requiremengsdditionally,
such an arrangement may serve as a check to daperators applying fggermits allowng the
MTU to treat waste explosives in a ma@xdensivegeographical area than, in all likelihood,
would be necessarWhile EPA is not, today, proposing this approach to permitting MTUs, EPA
requests comment on the approdtpublic comment is suppoxe, EPA may finalize such an

approach.

Permitby Rulei 40 CFRPart 270SubpartF, New Additionto 40 CFR27060

In developing an approach to encourage use of MTUs for waste explosives, EPA has so
far focused on the RCRA permit process and haeuld support more expeditious
implementation of MTUs that would be more protective of human health and the environment
than OB/OD. As discussed, MTUs could provitdeoa-demand treatment solution for facilities
and entities that otherwise would need teest in a permanent alternative or that cannot ship

wasteff-siteto another facility using alternative technologies Us could alsoeduce wastes
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treated by OB/OD while a permanent alternative is pursued. \téldiss/EPA is proposing a
permitting apprach that the Agency finds practical for MTUs, EPA recognizes that there are
otheralternativeapproaches that could also be considered for MWklsh could be more
expeditious and further increase the use of MTUs. One of these altesicatnsgdered but not
proposed by EPA iapermit by rule

Under RCRA permits by rule exisat §270.60for certainclasses of facilities
conditioned on meeting regulatespecified requirement3hese are special forms of permits
sometimes granted to faitiés with permitdor activities under other environmental lawée
RCRA regulations currently provide permits by rule doean disposal barges or vessels
injection wells, angbublicly owned treatment workgovided they meet certain criterlBPA
considered whethéi'TUs could reasonably operate undgoermit by ruleMTUs not present a
unique waste treatment solution, outside of a traditional TSD facility, for a specific subset of
hazardous wastewaste &plosivesand may be amenable to a permit by riteaddition, as
noted above in the permitting framework discussions, many of the Part 264 and 270 regulations
cannot be directly referenced or incorporated because they were developkxeditt
permanat facilities in mind. MTUs require a tailored set of requirements under Part 264 and
Part 270 because they are tratlitional permanentacilities.

EPA envisiors an alternative to the proposed permitting appradcbrebyMTUs
treating waste explosivegould be granted &CRA permitby rule conditioned upon meeting
specified requirements of Part 264. EPA believes MTUs that comply with design and operating
standards specified in Part 264 would provide a more environmentally protective solution than
continued use of OB/ODGimilar to the proposegermittingapproach, MTUs would be limited

to 180 consecutive days of operation in any one location to ensure they do not become a
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stationaryor permanentacility. An additional condition of thpermit by rulecould be a
requirement to conduct certain public outreach steps prior to operating at any location. These
steps could be the same public notice requirements required prior to issuance of a permit (e.g.,
noticevia newspaper andadio). A permit by rulewould also allow for quicker implementation
of MTUs and divert more wastes from OB/OD sooner. Thus, E&#s&onsidered whether
MTUs are another instance in whiclp@rmit by rulewould be appropriate for considéoa.

With respect to the conditions of thermit by rulethat would need to be complied with
to provide the necessary protections to human health and the environmeeh)\E$iédis that
under gpermit by ruleapproachselect design and operating standards firan 264would be
adopted as conditions. As discussed earlier iD#s@gn and Operating Standas#stion of the
proposed permitting approach, the design and operating standards would be determined
according tahe40 CFR prt 264subpart X standards for Miscellaneous Unitsaddition,
under this approagclthe same unispecific and locatioispecific Part 264 requirements presented
above in the proposed permitting approach would be appropriate to apply dg®osmndat must
also berequired to benetto have a permit by rule.

In theDesign and Operating Standasgtion,EPA discusses each of thart 264
subparts that would constitute the unit specific applicable requirements. For example, under this
approachgranting MTUs germitby rule), MTU owners/operators would be required to
develop a contingency plan that describes the actions to belakiee MTU operators in
response to fires, explosions, or any unplanned sudden eudolen releases. For each of the
part 264 subparts (i.esyubparts B E, G, H, and X) that EPA identified as appropriate for MTUs

under the proposed permitting approde€RA would, under this alternative, apply those
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standards as the conditions that MTUs must meetdeivea permit by ruleThe applicable
conditions forthe permit by rulavould be in a new paragraph8 27060 Permits by rule

As noted abovega major benefit of germit by ruleapproach is that it would allow for the
most expedient implementation of MTUs and divert more wastes from OB/OD sbomever,
EPA hasidentified significantisadvantagewith this approach. Firsit would not afford the
public or theStateregulatory authorityan opportunity to review angrovide input orsite-
specificdesign anaperating conditions tbetterensure protectivenesSecondit would be
extremely challenginfpr EPA to develop and fiiae design and operating standards that would
be applicable to thevide variety of MTUs that may be used under this exemptianging from
closed detonation and thermal destruction technologies to chemical destruction technologies such
assupercritical water oxidation to unknown future technoladi®se discussiom Overview of
OB/OD and Development of Alternative Technologies.)

A variation of thispermit by rulethat could address some of the disadvantages
mentionedcould be to requiras a condition of thpermit by rulethat the MTU owner/operator
apply forand receivea nationwide conditional approvahd comply with the terms and
conditions in the approvals presented in the proposed permitting appreéadve, the
nationwide condibnal approvalvould include the MTU design and operating standéodthe
specific type of unitand conditions related to closure (interim and final), financial assurance,
contingency and emergency planning, and recordkeeping and reporting requirements.
Additionally, the nationwide conditional approyabcessvould provide an opportunity for
public comment on the draft approval before it would be finalized/approved byghlatory

authorityand the unit coultheginoperations.
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Although this option contains enhanced protections and opportunity for public and
regulatory input prior to operations beginning, the nationwide conditional approval does not
consider locatiorspecificinformation such as identification of the locatiortloé proposed MTU
treatment operationspecifications on the types and quantities of wastes allowed to be treated at
the locationoperational conditions tailored to the specific wastethe@dates of operation.
Also, it lacks the additional opportunitgr public participation at the local level that would be
associated with issuance of a RCRA perftr the above reasons, ERAsdecided not to
propose th@ermit by rulealternative However,EPA is requesting comment ¢tims variation on
thepermit byrule (i.e., that incorporates a nationwide conditional appropalticularly with
regard to howEPA could potentially address some of ithentified gaps for exampleoy adding
more conditions to the nationwide conditional approNalublic comment orthis approach is

supportive and constructive, EPA may finalize this approach.

Use of Existing Special Forms of Permits and Temporary Authorization Procedures

Other possible approaches for MTthst couldfacilitate their use include relying on
existing special permit procedures such as research, development, and demonstration (RD&D)

permits undeg 270.65 and temporary authorizations urgle70.42(e).

RD&D Permits

RD&D permits are intended to be usect@luate feasibility of an innovative and
experimental technology. In the case of MTth®gre are units that have been demonstrated and
successfully used to treat waste explosives that would not be considered innovative or
experimental and thus, would ropialify for an RD&D permitEPA believes, however, that
RD&D permits could be appropriate fan individualMTU under certain circumstange

Explosive wastes encompass a wide variety of items, some of which cudemtthave an
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alternative technologthat can safely or effectively treat themnéw experimental technology
could bedesigned to address some of these challenging explosive waste streams, and thus
qualify for an RD&D permitvhen brought to a location to demonstrate its capability

The goalof RD&D projects is to determine whether they can provide a reliable treatment
solution without the risk of investment in significant resources that could result in losses if a
technology is not successfif.In addition, RD&D projects are sheirm by their nature, since
the results are intended to be applied to processes or units that could operate on a permanent
basis in the future. HSWA added RCRA section 3005(g)(3) to allow EPA to issue RD&D
permits forthe purpose of promoting development of innovative and experimental hazardous
waste treatment technologies and processes, provided that permit standards for such activities
have not already been established by EPBecause of the emphasis on technoldgica
advancements and the shorter duration of RD&D projects, the requirements for obtaining RD&D
permits are less rigorous than traditional RCRA permits. That is, certain Part 124 and Part 270
requirements may be waived to expedite the issuance of RD&D pebuitstandards deemed
necessary to protect human health and the environment are required to be ma@&tained (
270.65(a)(2) and (3)).

Based on the requirements for, and the intent of RD&D permits, EPA believes that these
permits could be appropriaie cettain casesand could provide a more streamlined permit

solution thareithera traditional RCRA permibrE P A6 s p r ostagespermitting w o

L0EPA is aware of one RD&D permit that was issued by EPA Region 7 to lowa Army Ammunition Plant

specifically for testing and ensuring that the alternative treatment technology would be capable of safely treating
waste explosives prior to its full commissiiog.

11IMTUs would be classified gsart 264subpartX 7 Miscellaneous Units. Subpart X provides performanased

standards for a variety of units. Thus, EPA does not interpret this to mean that MTUs have existing permit standards
that are applicable to exy type of MTU. MTU permits will be comprised of appropriate Part 264 design and

operating standards developed on agitecific basis.
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approach. One potential drawbabloweverof RD&D permits is that because they are intended

to evaluatehefeasiblity of an innovative and experimental technology, the permit would be
limited to a ongiime use covering the RD&D period of the MTU at the specified location. EPA
anticipates that if an MTU successfully completes the RD&D activity, it would likely be
cortracted to return for future treatment. In this case, a subsequent RD&D permit would not be
an available option if the same MTU returns that was previously and successfully demonstrated.
A different permitting mechanism or procedure would be requaredable the treatmentinless
perhaps there is a nowghste stream to be treatiéhtthe unithas not previously been

demonstrated for

TemporaryAuthorizations

Another potential alternative faperation oMTUs at TSDFsinvolves use of temporary
authorizations. The temporary authorization proceduge?@0.42(e) was developed to allow
owners/operators of permitted TSD facilities to conduct activities to respond promptly to
changing conditions and are intended to impriemanagement of hazardous wastes. As
further explained in thpreambldor thefinal rule promulgatingiemporary authorization
regulationsthe temporary authorization is expected to be useful in the following two situations:
(1) To address a ortme orshortterm activity (up to 180 days) aparmittedfacility; or (2) to
allow apermittedfacility to initiate a necessary activity while its permit modification request is
undergoing the Class 2 or 3 review procé$sor MTUs, EPA sees merit in bothusitions. In
the first, the primary purpose of MTUs is to provide shenn treatment activities in which a
full modification process could unnecessarily delay a more protective treatment option and

discourage its implementation. For the second, MTUs weelldroviding a more

11253 FR 3792, September 28, 1988.
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environmentally protective solution when compared to the current treatment method of OB/OD,
and the sooner it could begin the necessary treatment activity while a modification is under
review, the better for the environment and for aagrby communities. EPA believes that
temporary authorizations for the use of MTUs would be appropriate because they would provide
a shortterm treatment solution and improve hazardous waste management.

Temporary authorizations are limited to permittecilittes; however, EPA anticipates
that permitted facilities would account for the majority of MTU use. Temporary authorizations
may be obtained for activities that traditionally fall under the Class 2 or Class 3 permit
modification procedures and must rh#ee corresponding criteria as describe§ i
270.42(e)(2)(i). EPA believes that MTUs can meet the specified criteria for both Class 2 and
Class 3 procedures. Also, the regulation requires that temporary authorizations be issued for a
limited period of no more than 180 days. If the work cannot beptied within the 180 days, a
temporary authorization may beissued but a permittee must also request a Class 2 or Class 3
permit modification for the <cover praposalaridervi t y .
the permitting option téimit theduration of operation at any one location, which EPA believes
is necessary tensure that the MTU does not become a permanent failityvould requira
traditional RCRA permitin addition, it may make sense then for permitted facilities that would
like to use an MTU on a recurring basis (e.g., for example, more than once per year) to submit a
Class 2 or Class 3 permit modification request along with the temporary authorization for ease of
future operation at the facility.

While EPA sees the benefit$ a temporary authorization to include a streamlined and
expeditious approach for facilitating use of more environmentally protective treatment via

MTUs, EPA also notes that temporary authorizations can be issued without prior public notice
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and comment. fie permittee, however, must still send a notice about the temporary authorization
to the facility mailing list peg 124(c)(i)(x). Again, because of the benefits MTUs offer over
OB/OD and given that the units must still comply with relevant Part 264 opgstandards,
EPA anticipates that there would be public support for MTUs and use of the temporary
authorization®n a onetime, shortduration basisAlso, it should be noted that subsequent to
or withoutatemporary authorization requesthena fadlity requests a Class 2 or 3 modification
for longerterm or recurring MTU operatiopublic notice and comment would be provided as
part of these modification processes.
Summary and Request for Comment

MTUs offer many potential environmental and ecormobenefits as a controlled and
morepr ot ective alternative to OB/ OD. I n todayds
framework to facilitate the safe, effective, and efficient use of MTUs to treat waste explosives as
an alternative to OB/OD. Specifically, EPA has proposed astage panitting approach and
has presented three alternative approaches for MTUs. The alternative approaches oraude a
stage RCRA MTU permit, aon-permitting approachand the use of two existing perrbiased
approachewhich could be used in combination witte proposed permitting approach or on
their own in certain casel developing each approach, EPA Bas/edto identify and
construct them to facilitate use of MTUs as an alternative to OB/OD, and to provide sufficient
regulatory oversight of the ogairon of MTUs.

EPA has presented seveagiproachefor permitting MTUsfor waste explosiveand is
interested in commeeatfeedback generally atme preference for one approach versus another,
but also on specific aspects of each approach. With respeceEP A6 s prstageosed t wo

permitting process, EPA seeks commamthe proposed framework in which EPA would issue
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a nationwide conditional approval to the MTU owner/operator that would accompany the unit to
every job site and would reflect the bulk oé thermitting requirements applicable to the unit,
followed by the EPAssued locatiofspecific RCRA permit authorizing treatment of waste
explosives (i.e., for a specific job sit&pecifically, EPA would like feedback on the procedural
processes proposéar both stages, for example, the completeness finding and public
participation requirements and the application contents including the applicable Part 264 and Part
270requirements. In addition, EPA would like to know if commenters agree with the pdopose
time limitations for the nationwide conditional approval, the locaspecific RCRA permit, and
the operational time limit©verall, EPA is interested in whether commenters believe this
proposed approach to standardize a permit proeess special form of permgpecific to
MTUs would be helpful in promoting the use of MTUs.

Regarding the alternative approaches, EPA presents a variation of the propestjevo
permitting approach which essentially collapses all of the requirementmi@stage. Under
this alternative onstage RCRA MTU permithe technical Part 264 standards applicable to an
MTU would be largely unchanged and the result would be a permit that could allow for the MTU
to operate at multiple locationgth fewerprocedual steps. EPA recognizes that there are
potentialchallengs with this approach particularly in regard to public notice requirements for
the various locationat whichthe MTU couldoperateandto developng permit conditions
tailored to location and wassspecific considerations. In light of these shortcomings, EPA
discusses potential avenues to mitigate them and thus, requests comment on whether this one
stage permit approach would be desirahiel if commenters agree with the mitigating solutions

discussed.
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EPA alsodiscusse@nd described permit by ruleapproach to permitting MTUsased
on compliance with specified standards. g alternative approagiPA requests that
commentersndicateif they agree with the approach generally, and specificaillly the
applicable Part 264 standards which would be the sath®seproposed for the nationwide
conditional approvaln addition given the disadvantages with thermit by rule approach
discussed, BA suggests tha requirementould be addetb obtain a nationwide conditional
approval EPA requests comment on this variatioradd a nationwide conditional approeald
whether certain locatieapecific requirements should be added to the nationeadditional
approval to provide further protections

Last, EPAdiscussed how existing RCRA permit procedures could be agplMddUs in
certain circumstance$Vhile there would not be any changes needed for RD&D permits or the
temporaryauthorization procedures to accommodate MTUs, EPA requests comment on the
merits of using these existing procedures for MTibere applicable
Il . State Authorization
A. Applicability of Rules in Authorized States

Under section 3006 of RCRA, EPA may authorize qualiiedes to administer their
own hazardous waste programs in lieu ofRaderal program within th8tate. Following
authorization, EPA retains enforcement authority under section 3008, 3013, and RTRA
although authorize8tates have primary enforcement responsibility. The standards and
requirements foBtate authorization are found at 40 Cp&tt 271.

After a State receives initial authorization, né®deral requirements and prohibitions
promulgated under RCRA authority existing prior to the 1984 HSWA do not apply iSt#tat

until the State adopts and receives authorization for equiv&8té requirements. In contrast,
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under RCRA section 3006(g)44J).S.C. 6926(g)), which was added by HSWA, new
requirements and prohibitions imposed under HSWA authority take effect in authfetares at
the same time that they take effect in unauthor&tates. As such, EPA carries out the HSWA
requirements and phibitions in authorize®tates, including the issuance of new permits
implementing those requirements, until EPA authorizeStake to do so.

AuthorizedStates are required to modify their programs only when EPA eRadtval
requirements that are mas&ingent or broader in scope than exisfiegleral requirements.
Under RCRA section 300%tates may impose standards more stringent than thosefkedeeal
program (sealso § 271.1(i)). Therefore, authoriz8@tes are not required to adopt Nésdenl
regulations that are considered less stringent than preiamesal regulations or that narrow the
scope of the RCRA program.
Effect on State Authorization

Todayds proposed r uprinearilyparsuantdto deaion@004mpofl gat e d
RCRA, a preision added by HSWA. RCRA section 3004(n) directs the Agency to develop
standards to control air emissions at hazardous W&idé-sas may be necessary to protect
human health and the environmentOB/ODaiwastyg 6s pr o
exposives through strengthened requirements that ndaoiity eligibility to treat by OB/OD.
Specifically, todaydés proposal would increase
and use of alternative technologiaad the increased controlafi r e mi ssi ons i s EP:/
objecti ve i n Thedgkacy ié @mopgsingotgaddstize Irequirements to Tabl& 1 in
271.1(j) accordingly.

I n addition, todaydés proposed rhedeml woul d b

regulations. This is because the proposed rule would establish new (1) requirements for the
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content and timing of alternative technology evaluations and implementation of safe alternatives;
(2) technical standards for OB/OD units, including profohibf certain wastes from treatment

by OB/OD; (3) requirements for emergency respossegct tceemergency permits to consider
alternatives to OB/OD; (4equirements fodelay of closure as appéible to OB/OD units

including continuation of permits uhtlean closure is completed; arfs) 6tandardizeTU

permitting procedures which include a tstage permitting process with national and local

public notice, fiveyear permit term, and limits on operating duration of the unit at any one
location.

Becas e todayods proposed rule would be i mpl en
more stringent than the existikgderal requirements, the proposed rule would take effect in
authorizedStates at the same tintetakes effect in unauthorize®tates. All permitsssued after
the effective date would incorporate the appropriate standards. The proposed standards would
apply to interim status facilities on the effective date of the standards.

Interim status facility ownefsperators who have submitted part B appiacet but have
not received their final permits as of the effective date of the standards would be required to
modify their part B applications to incorporate fat 264 and 270 requirements of the final
ruleinto theirapplications For permitted facilies, the new standards would not apply until the
facilityds per mi tWhenmewnaguaatidns aeedororauigated afterethe e d
issuance of a permit, EPA or authoriZdtes may reopen the permit to incorporate the new
requirements as stated8270.41.

With respecttd®t at e aut hori zat i ®ould uhdergrappsed) CPRr o po s a
part 264subpart Y ,establish new technical standards for OB/OD umitsch authorized®tates

already have authority to permit; and (2) would for the first time establish national procedures
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for permitting of mobile treatment units that would cr8&ste borders. In light of these
circumstances, EPA describes h8tate implementation of thergposed rule would work in
authorizedtates.
Permitting of OB/OD Units

In 1987, the Agency promulgated e CFR @rt 264subpartX miscellaneous unit
standards. In that 1987 rule, the Agency stated that OB/OD units are one example of a
miscellaneous uhthat could be permitted under those standards. Thus, authStated
currently have authority to permit OB/OD units under the exigiarg264subpartX standards.

With respect to implementing the propogddCFRpart 264 subpart Y standards for
OB/OD units and new provisions relatecetoergencyesponsesxempt from RCRA permitting
andfor emergency permits, authoriz8thteswould continugo implement their programs rather
thanEPAtaking separate actions undéederal athority, provided authorize&tate permits are
as stringent as the new requirements.

Today, EPA is proposing new technical standards for OB/OD units under Subgart
Y in Part 264. Because the proposathpart Y technical standards would be imposectund
HSWA authority andaremore stringent than the existifkgderal program, these technical
standards would take effect in authori&tdtes at the same time as unauthor@m@des.

States that are authorized to implemgart 264subpartX standards may already have
aut hority for requirements simil asubpartd t hose i
standards already require permits to contain such terms and provisioessangto protect
human health and the environment, including permit terms and requirements of various other
unit standards ipart 264 and requirementspart 270. This is further underscored by the fact

that many OB/OD permits issued Biates alreadgontainconditions consistent witmany of
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thesubpart Y standards EPA is proposing today. Author&tatkes would continue to administer
and enforce these standards urslépart X, provided permits issued after the effective date of
thefinal rule incluce permit terms and conditions that acpiivalento the proposed Subpart Y
standards. Thipermit administratioould continue until the authoriz&tiate adopts and

becomes authorized feubpart Y as required under RCRA. States would also continue to
adninister and enforce RCRA emergency permits in the same manner; autiSbatesdalready
have authority unde§ 270.61(b)(6) to incorporate other applicable requirements, such as those
similar to requirements proposed today.

While this State permit administratiowould continueas described above, ERyould
alsohavean obligation to ensure tlmegulations promulgated under HSWA authority are
implemented in alBtates after the effective date of the final rdle.satisfythis obligation EPA
would reviewand provide comments aaft permitsprovided byauthorizedStatesto ensurehe
requirements are implemented. Shouldaathorizedtateissue dinal permitthat failsto
include the newly promulgated HSWA requirements, ERAIId havethe authority to issua
joint permitwith the Stateto includethose requirements
Permitting of Mobile Treatment Units

With respect to permittinyITUs for waste explosive€EPA would not authorize states to
permit MTUs although it may consideloing so at some point in the future

MTUs are unique in that they would be permitted to treat waste explosives at multiple
locationsincluding, potentially, in multipl&tates As descri bed above in t.
MTUs could serve as an important amgteffective alternative to OB/OD for facilities that

generate small or infrequent amounts of waste expladiRA proposes today standardized
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permitting procedures that include a nationwide conditional approval and a lelogdiocation
specific permifor MTUs.

Because of the need for national consistency related to permitting of units th&tatess
boundaries, EPA would nauthorizeStates to permit MTUs under this rulBhere are several
reasons for this. Fir st ,for MRJAGDSIstp of anatmmvedle p er mi
conditional approval, which, because of its national impacts, could only be implemented by EPA
as national authority. Second, EPA is proposing that the nationwide conditional approval could
be modified as part of each ldica-specific permitand EPAbelievest would reduce
administrative burden if the modifications as part of each permit were considered by the same
authority (EPA) that issued the nationwide conditional appr@RA is concerned that, should
thebarriers to obtaining an MTU permit be too high, it would effectively remove this option as
an alternativethereby delaying the benefits of reduced air emissions tireatment of explosive
hazardous wast&hird, EPA is not expecting there to be a langenber of MTUs that would be
permitted to treat waste explosives. Consolidatingeipertise angirocess with one permitting
authority would be more efficierfeourth, EPA expectthe Agencywould gain valuable
experience and information from review of Mpermit applications that may affect future
OB/OD or MTU rulemakings. EPA could consider, after some time in implementing the MTU
permitting program, whetheuthorization of states faertain aspects of the program could
make sense in the future.

EPArequests comment on two alternative approach8tate authorizatiospecificto
permittingMTUs. The first alternative approach woulé to allowStates to bewuthorizdto
issuethelocationspecific permits (with EPA issuing nationwidenditional approvals)Jnder

such an approach, EPA wous$ue nationwide conditional approvals to MTassdescribed in
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the proposed approach, and then EP#eState, ifauthorizedwould issue the location
specificRCRA permit to the MTUThis approak has the benefit of levaging the experience
and expertise in RCRA permitting thatists inthe States however it mayresult ann a less
efficient approach to permitting MTUAS noted abovdjecause each issuance of a location
specific permit is an opportunity to modify conditiasfeshe EPAissued nationwide conditional
approval EPA believes it would reduce administrative burdesoth the nationwide conditional
approval and locatiespecifc permitwere considered by the same authg(fif?A). Moreover,
the approackould result innconsistencies in the locati@pecific permitting approaches and
requirements stat®-state thatmayaddgreateruncertaintyinto the permittingorocessFinally,
the financial assurance requirements for MTUs would either need to be restructured or an MTU
may need tanakeseparate financial assurard@monstrations irachState in which they seek
to operateEPA would, under this approach, stdsue nationwide conditional approvals and
locationspecific permits to allow MTUs to operateStatesuntil States become authorized.
The second alternative approach would be to aBtates to beomeauthorizdto issue
both statewide conditional approvéils lieu of EPA issuing a nationwide conditional approval)
andalsolocationspecific permitsn their State EPA would, under this approacistill issue
nationwide conditional approvadsd locatiorspecificpermits to allow MTUs to operate in
Statesuntil States become authorizeSimilar to the first alternative, thapproactalsohas the
benefit of leveraging the experience and expertise in RCRA permitting that existSiatdse
This approachvould alsoallow the same authority that issued the conditional approval to issue
the locatiorspecific permiresulting in somefficiency. However this approackvould require
MTUs to obtain a statewide conditional apprava¢achState trey sought to operates well as a

nationwide conditional approval to operate in unauthor&tates In some largé&states, this may
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not be as consequential, howegven that there are only7@ SDFs with operating OB/OD
units(and 2 correctivaction facilitie3, EPA believes this approach mag significantly more
administratively burdensome nationwidRA notes that this approachnmstsimilar to the
1987proposed approach for RCRA MTUs that was never finalizegito the administrative
burdenit entailed

While EPA is not, today, proposirmather of these two approach&4$A is requesting
comment on the approachasd may finalize either of the optiomsdditionally, shouldEPA
consider finalizing one of thigvo alternative approaches, EArequesting comment on
whether itshould provide an opticior States tdbecomeauthorized to permit MTUdg-or
example, ifEPAdid finalize an alternative tallow States to become authorized for MTUs, some
authorizedStates could chooseot tobecome authorized thereby allowing EPA to permit MTUs
within their State.Were either of these approaches to be finalized, most of the proposed
approach(e.g., the technical standards applicable to MTUs, permitting proceawek)remain
intact However, EPA expects the financial assurance requirements would need to be restructured
to reflectthe fact that the MTU may be issued RCRA permits from multiple permitting
authorities. This may entail requiring the owner/operator to makephe financial assurance
demonstrations
B. Summary and Request for Comment

EPA proposeghat ths rule would take effect in authoriz&tiates at the same tinite
takeseffect in unauthorize@tates. Interim status facility ownéoperators would be reqeid to
modify their part B applications to incorporate Bats 264 and 270 requirements of the final
ruleinto their permit applicationaNith respect to implementing the propog€dCFR @rt 264

subpart Y standards for OB/OD units and new provisions relatechezgencyesponsesxempt
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from RCRA permittingandfor emergency permitState permit administration would continue
as described abovprovided authorize@tate permits are as stringentths new requirements
Additionally,u nder EPAG6s p rEfApwosicmnbtaathoizétaies o peymit MTUs
for the reasons stated above.

EPA requests comment on hovslibuld implement the proposed rules in authorized
States including both on itsq@posed approach and alternative approaches with respect to
authorizingStates to permit MTUs
V. Statutory and Executive Order (EO) Reviews

Additional information about these statutes &b can be found at
https://www.epa.gov/lawsegulations/lawsandexecutiveorders
A. Executive Order 12866: Regulatory Planning and Review and Executive Order 13563:
Improving Regulation and Regulatory Review

This action is a fsigni fixative Ordeelg866, ast or y a
amended by Executive Order 14094. Accordingly, EPA submitted this action to the Office of
Management and Budget (OMB) for Executive Order 12866 review. Documentation of any
changes made in responsdhe Executive Ordet2866 revew is availablein the docket. The
EPA prepared an economic analysis of the potemtigactsassociated with this actiofhis
anal ysis, fARegulatory I mpact Analysis for the
Detonation of Explosive Waste Matals Proposed Rule asraldoavailable in the docket
B. Paperwork Reduction Act (PRA)

The information collection activities in this proposed rule have been submitted for

approval to the OMB under the PRA. The Information Collection Request (ICR) document that
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the EPA prepared has been assigned EPA ICR nu276&.01 You can find a copy dhe ICR
in the docket for thiproposedule, and it is briefly summarized here.

This proposed rule imposes new information collection requirements on the facilities
subject to the proposed rulebébs new omem ati ng,
provisions would specify how and when owrepgrators and permit authorities are to evaluate
alternative treatment technologies for OB/OD, including specific information that would be
required for facilities to demonstrate whether safe alternativcdeemof treatment are available
for specific waste streams.

EPA must obtain sufficient information to assess whether safe alternatives are available
in lieu of OB/OD. In addition, for instances where OB/OD remains the only treatment method
for waste explases, the Agency requires sufficient information to ensure that permitting
requirements are being met and properly implemented. The goal of the reporting requirements is
to support improved protection of human health and the environment by reducing tiré amo
waste explosives currently being open burned and open detonated and, where OB/OD remains
the only available treatment method, by strengthening protections for OB/OD activities. EPA
will use the collected information to ensure that alternatives OB waste explosives are
being identified and implemented, when possible, confirm permitting requirements are being
met, and monitor any potential harms to human health and the environment

Respondents/affected entitiéntities potentially affected iis action are private

sector and State, Local, or Tribal governments.

Respondent 6 s o bMandatagt(RCRA Settion 300 s po nd:

Estimated number of responder2g.

Frequency of responskvery five years or as specified in permit.
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Total estimated burdef7,557hours(per year). Burden is defined at 5 CFR 1320.3(b).

Total estimated cos$2,763,449includes$207,600annualized capital or operation &

maintenance costs.

An agency may natonduct or sponsor, and a person is not required to respond to, a
collection of information unless it displays a currently valid OMB control number. The OMB
control numbers for the EPAOGs regulations in

Submityourcommet s on t he Agency6és need for this
provided burden estimates and any suggested methods for minimizing respondent burden to the
EPA using the docket identified at the beginning of pincgosedule. The EPA will respond to
any ICR-related comments in the final rule. You may also send yousrl&2ed comments to
OMB6s Office of I nformation and Regul atory Af
www.reginfo.gov/public/do/PRAMain. Find this particular information collection by selecting
"Currently under Review Open for Public Comments" or by using the search function. OMB
must receive comments no later tiiMSERT 60 DAYS AFTER THE DATE OF
PUBLICATION IN THE FEDERAL REGISTER].

C. Regulatory Flexibility Act (RFA)

| certify that this ation will not have a significant economic impact on a substantial
number of small entities under the RFfe small entities subject to the requirements of this
action are small businessiesm the followingNAICS code industries: Other Basic Inorganic
Chemical Manufacturing; All Other Basic Organic Chemical Manufacturing; Explosives
Manufacturing; All Other Miscellaneous Chemical Product and Preparation Manufacturing;
Ammunition (except Small Arms) Manufacturingg&ch, Detection, Navigation, Guidance,

Aeronautical, and Nautical System and Instrument Manufacturing; and Marketing Research and
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Public Opinion PollingThe Agency has determined treaghtsmall entities 12% of the
universe) may experience an impac0@2% and 07% of revenues. Details of this analysis are
presented in the Regulatory Impact Analysis for the Revisions to Standards for the Open
Burning/Open Detonation of Explosive Waste Materials Proposed Rule

D. Unfunded Mandates Reform Act (UMRA)

This action does not contain any unfunded mandate as described in UMRA, 2 U.S.C.
15311 1538, and does not significantly or uniquely affect small governments. The action imposes
no enforceable duty on ai$yate, local offribal governments or #private secto
E. Executive Order 13132: Federalism

This action does not have federalism implications. It will not have substantial direct
effects on thé&tates, on the relationship between the national government aStatbs, or on
the distribution of power and responsibilities among the variousslef/government.

F. Executive Order 13175: Consultation and Coordination with Indian Tribal
Governments

This action ha3ribal implications. However, it will neither impose substantial direct
compliance costs on federally recognidetbal governments, nor preemptibal law. Some
facilities affected by this law are near federally recognieoes.

The EPA nvited Tribes located near OB/OD facilities to consult with EPA on the
proposed rulemaking under the EPA Policy on Consultation and Coordination with Indian Tribes
so they would have opportunity to provide meaningful and timely input into its development.
OneTribe formally consulted with EPA on this proposed rule; a summary of that consultation is

provided in the dockeift o d grppdsedule.
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G. Executive Order 13045: Protection of Children from Environmental Health Risks and
Safety Risks

Executive Oder 13045 directBederal agencies to include an evaluation of the health and
safety effects of the planned regulation on childrelfeideral health and safety standards and
explain why the regulation is preferable to potentially effectiveraadonably feasible
alternativesThis action is not subject 80 13045 because i not asignificant regulatory
action under section 3(f)(1) of Executive Order 12866, and because the EPA does not believe the
environmental health or safety risks addeesky this action present a disproportionate risk to

childrenHowever PoEPA® s on C hapglias to ¢his acioh-HERAfinds that

todayds proposal, t hr ough Fedérastandand,iwoulglimprover ev i o
protectionofm man heal t h, including childrends healt|
facilities.

H. Executive Order 13211: Actions Concerning Regulations That Significantly Affect
Energy Supply, Distribution or Use

This action i s nadtiaomeilgedcdusanitt einermgot |
significant adverse effect on the supply, distribution or use of enéngyscope of this
rulemaking does not impact the supply, distribution or use of energy.
|. National Technology Transfer and Advancement AC{NTTAA)

This rulemaking involves environmental monitoring or measurement. Consistent with the
Agencyds Performance Based Measurement System
the use of specific, prescribed analytic methodshé&athe Agency plans to allow the use of any

method that meets the prescribed performance criteria. The PBMS approach is intended to be

113 https://www.epa.gov/system/files/documents/2021202 tpolicy-on-childrenshealh.pdf
217



more flexible and costffective for the regulated community; it is also intended to encourage
innovation in analyticalechnology and improved data quality. The EPA is not precluding the
use of any method, whether it constitutes a voluntary consensus standard or not, as long as it
meets the performance criteria specified.
J. Executive Order 12898: Federal Actions té&\ddress Environmental Justice in Minority
Populations and LowIncome Populationsand Executive Order 14096 Revitalizing our
Nation's Commitment to Environmental Justice for All

The EPA believes that the human health or environmental conditions thatrexist p
this action result in or have the potential to result in disproportionate and adverse human health
or environmental effects @ommunities with environmental justice conceffise demographic
analysisn the Regulatory Impact Analysis for the Réers to Standards for the Open
Burning/Open Detonation of Explosive Waste Materials Proposed iRdleates that, in
aggregate, current conditiongydisproportionately impact potentially vulnerable communities
near operating OB/OD facilitieSomedemographic and socioeconomic indicators are higher
than national averages in the above analyses

The EPA believes that this action is likely to reducetmgsdisproportionate and adverse
effects oncommunities with environmental justice conceivsre frequent alternative
technology reevaluations and new technical permitting standards may accelerate the
identification and implementation of cleaner, safearaative technologies

The EPA additionally identified and addres&ltoncerns byonducting informational
webinars EPA recognizes that communities are concerned about emissions of contaminants
from OB/OD. The treatment of waste explosives conductéoe open can expose communities

to hazardous substances through air emissions and deposition onto the ground that can
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contaminate the soil, surface water, sediments, and groundwater. Leading up to, and during
development of this proposed rulemaking, Bi®& taken actions to involve communities.
During several separate webinars, communities were invited to provide their input on proposed
changes to the existing OB/OD regulations that would help strengthen the existing regulations, as
well as clarify wherfacilities are eligible to conduct OB/OB}

First, EPA held an informational webinar on February 23, 202 ribes located near
OB/OD facilitiesy n support of EPAG6s consultation and

rulemaking*'® EPA identifiedfour OB/OD facilities located in close proximity to or @ribal

landsand presented information about the proposed rudsdistTribes in determining whether
they would like to formally consult with EROneTribe subsequently requestiedmal
consultation with EPA, which occurred on March 28, 2022. During this consultation, the
Choctaw Nation of Oklahoma raised several concerns ranging from air emissions, contaminants
spread through fAkickout o of wuoncaesagdiretdralwast e
damage to residences, and impairment of local water bodies. EPA provided responses to the
Choctaw Nation of Oklahoma during the consultation meeting and committed to coordination
with other program areas in EPA, as well asStage grmitting agency, to address their
concerns. In addition, EPA has considered ways in which the OB/OD regulations could be
improved via this proposed rulemaking and has included new provisions and clarifications of
existing requirements to strengthen thgutations.

SecondEPA held a informationalwebinaron March 10, 202Zor interested

communities and environmental groypse footnot@4). This early engagement sought input

14 Tribal coordination anadtonsultation materials and webinar meeting summaries are in the docket for this
rulemaking,DocketID No. EPAHQ-OLEM-2021-0397 (http://www.regulations.gov)

115 EPA Policy on Consultation and Coordination with Indian Trib&gs://www.epa.gov/tribal/forms/consultation
andcoordinationtribes
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for EPA to consider prior to development of the proposed rulemaking. Representatives from a

variety of community and environmental growgral onelribe were in attendance:

T
T

Louisiana Environmental Action Network

Center for Progressive Reform

Tulane Law School

Public citizens

Earthjustice

Citizens for Safe Water Around Badger

Prutehi Litekyan/Save Ritidian

California Communities Against Toxics

Central Louisiaa Coalition for a Clean and Healthy Environment

Vidas Viequenses Valen

Concerned Citizens for Nuclear Safety

San lldefonso Pueblo

Topics addresskncluded:

Alternative treatment technologies and adding an explicit regulatory requirement to
evaluate avadble alternative treatment technologies and to implement identified
alternatives in place of OB/OD.

Scope of applicability for who the rule should include/exclude.

Timing for rule compliance to determine how soon the new/revised requirements should
gointo effect.

New technical standards for OB/OD units to better control emissions and contamination.
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As a result of this webinar, EPA heard accounts of how communities located near
OB/OD facilities are negatively impacted by air emissions and noise aradiobimpacts from
the treatment events. In addition, some community and environmental members indicated
environmental justice concerns for certain locations.

Last, EPA held an informational public webinar on December 5, 2022, which was open
to all groupsto provide opportunity for public input during the drafting phase of the proposed
rule. This webinar presented the same topics as the March 10, 2022, webinar, with more specific
approaches under consideration by EPA. Community and environmental membesyeral
Tribes provided additional input related to their concerns. Input provided to EPA included
establishing in the rule: prohibition OB/OD of certain wastes, provisions for air monitoring in
communities, and requirements for better communicatiomndset the OB/OD facilities and the
communities.

Through the webinars, EPA gainealuableinsight and information from community
and environmental groups that led to the incorporation of additional proposed requirements to

further strengthen OB/OD regulayarequirements.

List of Subjects in 40 CFRParts 260, 264, 265, 270, and 271

Environmental protection, Administrative practice and procedure, Air pollution
control, Confidential business information,Hazardous materials transportation,

Hazardous wastendians-lands, Insurance, Intergovernmental relations, Packaging and
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containers,Penalties,Reporting and recordkeeping requirements, Security measures,
Surety bonds, Waterpollution control, Water supply.

Dated:

Michael S. Regan

Administrator

222



For the reasons skdrth in the preamble, thEPA proposes to amed® CFR @rts124,260,

264,265, 270, and 271 as follows:

PART 1247 PROCEDURES FOR DECISION MAKING

1. The authority citation fopart 124 continues to read as follows:
Authority: Resource Conservation and Recovery Act, 42 U.S.C. 6901 et seq.; Safe
Drinking Water Act, 42 U.S.C. 300f et seq.; Clean Water Act, 33 U.S.C. 1251 et seq.;
Clean Air Act, 42 U.S.C7401 et seq.

Subpart AT General Program Requirements

2. Amend§ 124.1by reviang paragraph (afo readas follows:

§ 124.1 Purpose and scope.

(a) This part contains EPA procedures for issuing, modifying, revoking and reissuing, or
terminating al/l RCRA, ul C, PSD -amldy dN PDeErSmifitpse ri
pursuant to 8§ 122.1(b)(2) of this chapter. The latter kinds of permit®aeengd byl0 CFR
part 270. RCRA interim status and UI C authori
by specific provisions in parts 144bpartC, and40 CFR par270. This part also does not apply
to permits issued, modified, revoked and negskor terminated by tHg.S. ArmyCorps of
Engineers. Those procedures are specified in 33 CFR parf32320his part also does not
apply to the issuance of RCRA permits for Mobile Treatment mitept as specified #0
CFR par270subpart K The procedures of this part also apply to denial of a permit for the
active life of a RCRA hazardous waste management facility or unit d0deFR270.29.

ok ok k%

PART 2601 HAZARDOUS WASTE MANAGEMENT SYSTEM: GENERAL
3. The authority citation fopart 260 continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 698927,6930, 6934, 6935, 6937, 6938, 6939,
6939(g), and 6974.
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Subpart B i Definitions

4. Amend8 260.10 by addingefinitions in alphabetical ordéor i d e t o nfimobileo n 0

treat ment ,@aMITU 0 escpselTcUofn, @ MpEr matioonwi de condit
ap pr previsihgahe definitonofio pen burningo; and by adding d
or dermpfeor bfurni ng/ open ditdpemtdadmd OBWasDi)e uni t
e X p | o.Fhewadditions and revision read as follows:

§ 260.10 Definitions.

* k k k%

Detonationmeans the explosive process in which chemical transformation passes through
the material faster than the speed of so83 kilometers/second at sea level)

* *k *x % %

Explosives or munitions emergemogans aituation involving the suspected detected
presence of unexplodeddnance (UXO), damaged or deteriorated explosives or munitions, an
improvised explosive device (IED), other potentiakplosive material or device, or other
potentiallyharmful military chemical munitionsr device that creates an actual or potential
immediate threab human health, including safety, or the environment, including property, as
determined byn explosives or munitions emergency response specialist. Such situations may
require immediate andkpeditiousaction by an explosives or munitions emergency response
specialist to control, mitigate, or eliminate the threat.

*k*k k% %

Mobile Treatment Unibr MTU means a facility comprised of a device and any ancillary
equipment that is designed and used to treat waste explosives on a temporary basis and be
transported for use at multiple locatioAs1 MTU may not operate at a location for more than
180 consecutie days at any timé-or the purposes of calculation, days of consecutive operation
begins with the date on which stat of the unit occurs and concludes with the date on which
interim closure is completed and includes every calendar day in betweedabesaAn MTU
unit must satisfyhe closure requirementtt § 264.1(k)(5)A unit that operates at a location for
more than 180 consecutive days at any time and/or does not Hatislysure requiremern 8§
264.1(k)(5)at any site is not a mobile treagnt unit.

MTU locationspecific permitneans the RCRA permit issued toMTU seeking to treat

waste explosives under part 28part K.To qualify as atMTU locationspecific permitthe
permitshall have a term length of five yeardessandalso restrict operatioaf the MTUat any
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location to 18@onsecutivalays or lesg-or the purposes of calculation, days of consecutive
operationbegins withthedate on whictstartup of the unibccursand concludes with thaate
on whichinterim closuras completed and includes every calendar day in between those dates

MTU nationwde conditional approvaineans the nationwide conditional approvath a
term of five yearsissued to aMTU seeking to treat waste explosives under part 270 subpart K.

*k*k k% %

Open burning OB) means the combustion of any material without the following:
(1) Control of combustion air to maintain adequate temperature for efficient combustion,
(2) Containment of the combustigaaction in an enclosed device to provide sufficient
residence time anahixing for complete combustion, and
(3) Control of emission of the combustion products.
(See also fAincineratifdreto®nfathemmal) treat me

Open burning/open detonation (OB/OD) usitany unit used in the OB or OD treatment
of waste explosives. These units include but are not limited to detonation pit, burn pile, burn
cage, burn trenches, and burn pan ufiite permitted ubboundaryincludestheassociated
kickout areawithin thefacility, wheredispersed metal fragmentsireacted explosives
contaminants, and other waste itesnes deposited onto the lafidm the operation of the
OB/OD unit

Open detonatioOD) means the detonation of any material withooritainment in an
enclosed device arabntrol of theemissionproducts causingany unreactednaterialto be
dispersednto theenvironment OD refers to both detonation that is not covereddatdnation
that is covered by soil (buried detonation).

Waste explosivemrehazardousvastes thagxhibit the reactivitycharacteristic (D003)
andare capable of detonah or explosive chemical reactias defined in 40 CFR 261.23(a}6)

(8) and includepropellants, explosives, pyrotechnics, munitiongitary munitions as defined in
40 CFR 260.10and unexploded ordnance.

PART 2647 STANDARDS FOR OWNERS AND OPERATORS OF HAZARDOUS
WASTE TREATMENT, STORAGE, AND DISPOSAL FACILITIES
5. Theauthority citation for Part 264 continues to read as follows:

Authority: 42 U.S.C 6905, 6912(a), 6924, 6925, and 6939g
Subpart AT General

6. Amend8 264.1by adding paragrapk) to readas follows:
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§ 264.1 Purpose, scopgand applicability.

I

(k) The requirements of this part do not apply to Mobile Treatment Units as defined in §
260.10that have beepermitted to treat waste explosives unsldypart K ofpart 270 of this
chapter, except as provided below. An owoperator of an MTU must comply with:

(1) Sections 264.1264.13 264.16,and 26417 of subpart B;

(2) Subpart C;

(3) Subpart D;

(4) Section264.70, 274.71(c), 264.73, 264.74, 264 &dd 264.70f subpart E;

(5) Sections 264.111 through 264.11%abpart Gexcept that

(i) theMTU mustclose in a manner thabmpletely decontaminesthe MTU and
remowesany contaminate@nvironmental medjaesiduals odebrisresulting fromt he MTUOG s
operation and

(i) the MTU, after completing treatment at each locatimnstconduct an interim closure
in a mannespecified in an interim closure plagferenced in the nationwide conditional
approvalthat completely decontamirestthe MTU aml remowes anycontaminatedanedia
residuals or debrigesulting fromt he MTUG6s, operati on

(6) Sections 264.140 through 264.143, 264.147, 264.148, and 264 48fpaft H. The
Director may accept or require variations to the required instrument wordgng6f.151 of
subpart H necessary to effectuate the financial assurance requirement for mobile units;

(7) Subpart Xexcept thathe nationwide conditional approval issued must include

requirements for responses to releases of hazardous waste or hazardous constituents from the
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unit. Additionally, for the purposes of complying wi§264.602 ofsubpart X, refeences to 88§
264.15, 264.76, and 264.101 are not applicable for MTUs; and
(8) Section 264706 ofsubpart Y.
Subpart Gi Closure and PostClosure
7. Amend§ 264.111by revisingparagraph (cjo readasfollows:
§ 264.111 Closurgerformance standard

I

(c) Complies withthe closure requirements this parf including, but not limited to, the
requirements of 8264.178, 264.197, 264.228, 264.258, 264.280, 264.310, 264.351, 264.601
through 26403 264713, and 264.1102.

I
7.Amend8 264.112by revisingparagraph (d)(1) to reas follows
§ 264.11XClosure plan; amendment of plan.

M

(d) ***

(1) The ownefoperator must notify thBirectorin writing at least 60 days prior to the
date on which he expects to begin closure of a surface impoundment, waste pile, land treatment
or landfill unit, open burn or open detonatianit, orfinal closure of a facility with such a unit.
The ownefoperate must notify theDirectorin writing at least 45 days prior to the date on which
he expects to begin final closure of a facility with only treatment or storage tanks, container
storagepr incinerator unitgo be closed. The owneperator must notify thBirectorin writing
at least 45 days prior to the date on which he expects to begin partial or final closure of a boiler

or industrial furnace, whichever is earlier.
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* k k k%

8. Amend§ 264.113by revidng paragraph (bintroductory text to reads follows
§ 264.113 Closure; time allowed for closure.

* ok ok ok ok

(b) Except as provided i8 264.713,the ownefoperator must complete partial and final
closure activities in accordance with the approved closure plan and within 180 days after
receiving thdinal volume of hazardous wastes, or the final volume oflmexrardous wastes if
the ownefoperator complies with all applicable requirements in paragraphs (d) and (e) of this
section, at the hazardous waste management unit or facilitypiféeor may agprove an
extension to the closure period if the ownperator complies with all applicable requirements
for requesting a modification to the permit and demonstrates that:

*okk ok
Subpart X T Miscellaneous Units
9. Amend§ 264.601 by revisng paragraph (bintroductory texiandparagrapl{b)(3) to readas
follows:
§ 264.601 Environmental performance standards.

*okk ok ok

(b) Prevention of any releases that may have adverse effects on human health or the
environment due to migration of waste constituenstanmwatersurface water, or wetlands or

on the soil surface considering:

* k% k%
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(3) The hydrologic characterisi of the unit and the surrounding area, including the
topography of the land around the yaibd the stormwater ruom and ruroff patternsaround
the unit

I
10.Revise 864.603to readas follows:

§ 264.603 PosClosure Care.

A miscellaneous unit that is a disposal unit must be maintained in a manner that complies
with 8§ 264.601during the postlosure care period. In addition, if a treatment or storage unit has
contaminated soils or groundwater that cannot be completely renoowkecontaminateat the
time of certification ofclosure, then that unit must also meet the requiremegt2@4.601
during postclosure care. The pestosure plan unde§ 264.118must specify the procedures that
will be used to satisfy this requirement.

11. Amendpart 264 by adding subpart Yto readas follows
Subpart Y i Open Burning and Open Detonation Units
§ 264704 Applicability.

(a) Open burning and open detonatiorhakardous waste is prohibited except for the
open burning andr open detonation of waste explosiasthose terms ardefined in§ 260.10
thatcannot be safely treated or disposéthrough other modes

(b) Tobeeligibleto open burn or open detonate waste explosox@sergoperators
must submit documentation of wastealysisrequired undeg 264.706 and an alternative
technology evaluation required und264.707(b)(3) to theDirectorin accordance with the time
frames established under § 264.707@uring the evaluation period for the alternative

technology and during the implementation period for the alternative technology, the
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owner/operator can continue the use of OB/OD as a treatment method for the subjectfwastes
the ownefoperator is eligible to open burn or open detonate any waste explosesasust
conductthe open burning or open detonatinraccordance witl8§ 264708 and 264710 and in

a manner thas protective ohuman healtandthe environment.

(c) Therequirement®f this subpart apply to ownéaperatorghattreator intend to treat
waste explosivein openburning andopendetonation (OB/ODnits as defined in 860.10 of
this chapter, except as 8§ 264.1 providdeerwise

(d) Explosives and munitiorsmergeny responses as defined8r260.10are exempt
from the requirementsf this subpart exceptasindicated in§ 264.715a).

(e) De minimisguantities.

(1) Owners and operatoo$ a facility that generatagp t015,000lbs NEW of waste
explosives annuallynay treaty OB/ODup to theamountof waste explosivegenerated
without complying with A 264.707 provided tha
demonstrations in paragraphs (e)(&{iii)) of this sectn.

() A demonstration that the proposael minimigreatment by OB/OD would contribute
negligible contamination and potential for exposure. This demonstratioraddrstssat a
minimum, the followingcomponents

(A) The quantity ofgenerateavaste explosives proposed to be treated annually by
OB/OD under this de minimis exemption. Under no circumstances will the Director appieve a
minimisexemption for waste explosives treatment by OB/OD that exddée@680lbs NEW
annually.

(B) The wastestream(s) to be treated and their known or anticipated toxicity and

byproductdrom OB/OD treatment
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(C) The location of the OB/OD treatment and potential to impact nearby receptors,
resources, and sensitive environments.

(D) Permit conditions and othermwols that are in place and would inform the potential
for contamination onsite and offsite.

(i) A demonstration thateatment by an MTU, treatment ¢fite by an alternative
technology and treatment bgn existing orsite alternative technology, if applicab&gnot safe
and available.

(i) A demonstration that thHecility doesnot have any unresolved compliance or
enforcement actions andeknot have a history of significant noncompliance.

(2) The Directoishalldeny the request for this de minimis exemption when the
demonstrations required bg)(1)i) 1 (iii) of this sectiorcannot be satisfactorily met.

(3) To remain eligible for the exgption from the requirements of § 264.707, the
owneroperator mussubmitthis demonstration on the same schedule as they would have
submitted alternative technology evaluations for the subject wastes under § 264.707(c) and (d).

(4) If at any time, the comued treatment of waste explosives by OB/OD under this
exemption would present a threat to human health and the environment, the owner/operator must
notify the Director within five days.

(5) The Director may, based on reasonable belief thatdh#nuedreatment of waste
explosives by OB/OD under this exemption would present a threat to human health and the
environment, request additional information from the ovoparator to determine if the OB/OD
activities still meet thele minimiscriteria of paragaph(e)(1) of this section

(6) If a determination is made under paragraphs (e) (4) or (5) of this section that the

continued treatment of waste explosives by OB/OD under this exemption would present a threat

231



to human health and the environment, the exemption will be withdi&the exemption is
withdrawn,8 264.707ecomes applicabknd the owndoperator must submit to the Director an
alternative technology evaluation for the subject waste streams in accordance with 8§ 264.707
within one year.

§ 264705 Definitionsapplicable to this subpart.

The following definitions apply to this subpart.

Chemical weapomeansa Chemical Warfare Materiel (CWM) as defined in 32 CFR
179.3.

Debrismeans solid material exceeding a 60 mm particle size that is intended for
treatment or disposal and thatasnanufactured object; or plant or animal matter; or natural
geologic material.

Hazardous debrisneangdebris(e.g., wood, plastic, concreteeisonal protective
equipment}hat contains a hazardous waste listesulbpart D ofpart 261 of this chapter, or that
exhibits a characteristic of hazardous waste identifisdbpart C ofpart 261 of this chapter.

Any deliberate mixing of hazardous wastith debrisor hazardous debris with other delihat
changes its treatment classification (i.e., from waste to hazardous debris) is not allowed under the
dilution prohibition in § 268.3.

Insensitive munitiomeans anunition that reliablyfulfills its performance, readiness and
operational requirements on demand and that minimizes the probability of inadvertent initiation
and severity of subsequent collateral damage to weapon platforms, logistic systems and
personnel when subjected to sfiied accidental and combat threats

Surface watemeansall water which is open to the atmosphere and subject to surface
runoff.

§ 264706 Wasteanalysis

(a) Ownersor operators that seek to use OB and/or OD (OB/OD) for treatmeveasié
explosive as defined i®260.10mustconductand provide to th®irectora detailedohysical
and chemical waste analy$ms each explosive wasteer8 270.14(b)(2) and (3§ 264.13and
the requirements in this section.

(b) Documentation of waste dgais mustinclude
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(1) Identification ofeach waste streandentify each waste stream by naaral type
Munitions, explosive wastes, ardplosivecontaminated waste materials of the same
specifications, design, and purpose may be grouped together. Propellants may only be considered
a single waste stream if the propellant has the same mixtures and compounds, are from the same
manufacturingorocess and has the same degradation status and tolerances, based in part on
lot/batch and expiration dat8imilarly, if the owners/operators must handle or teast
explosivedifferently due to degradatioor being oftspecification for thaéxplosive a new
waste analysis must be done focle@atch of munition thdtas degraded or is e$pecification.
Explosivescontaminated hazardous delwrsmaterialmay begrouped togethaf containing the
same explosive contaminant and the defriiaterialis of similarcomposition

a. Physical description-or each waste stream, a physical description of the Waste.
munitions, or any material that is not belkplosive wastewaste anlysis must includeesign,
dimensions, mass, main component features, and casing thidkaebslk explosive wastes,
energeticsand propellantsvaste analysimust describe at a minimum the phase, color,
packaging, massnddensity Explosivescontaninatedhazardous debrigr materiaimust
include a physical descriptiaf all debrigmaterialin the waste stream

b. Chemical constituent analysisor each waste streara complete description of the
chemical constituents and average percentposition, andraassessmewf potential
contaminants. Safety Data Sheet (SDS) for each chemical constituent must accompany this
analysis (where available). Munitions and muattimponent wastes must hasleemical
constituent analysis faachcomponenbf thewaste. For example, the casing component should
beanalyzedseparately from the filler and energetic compondatzardous debrigr material

must include an analysis for all contaminamtsedebrisor material(e.g., wood, plastic,

233



concrete, persah protective equipmenthaybe excluded from the chemical analysis unless
there is potential it includes wasleted under§ 264.708(b)(11) or the Director determines an
analysis of debrisr material is needed he chemical constituent analysis must ineltige
NEW for each waste stream.

c. Chemical propertieanalysis.For each waste stregm description of thexplosive
properties of each mixture or component. At a minimum, the properties must include
insensitivity(to impact friction, and electrostatic dischargéigsh point, pHandfree liquid
determinationFor each waste streanil, t&st methods, test results, ashmcumentation of
analysesonducted to comply with thsectionmust be included.

(c) The ownefoperator may use pigeetermined information or knowledge of a specific
waste stream or constituent in lieu of conductihgmical and physicalnalysis. The
information must still be submitted as part of the waste anadsisthe source of that
information must be clearly marked. Where applicable, the alternate source of information must
be included. Acceptable sources of information for each waste or steesden include the
following:

(1) Process knowledge when raw materials and reagents are combined and react in a
known manner.

(2) Generator knowledge and manufacturer published specifications of chemicals or
components.

(d) TheDirectormay requesturther information as needed, substantiate the
determinatiorthatexplosive wastesxhibit thecharacteristiof reactivity unde§ 261.23 or

cannot be treated by another safe mode of treatoneémsubstantiateonditionsestablished by
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an explosives safety specialistsafelytreat, store, or dispose the wagteperlyin accordance
with this part

(e) Owners or operators must submitamponents of the waste analygigheDirector
electronically. If there armformationsensitivityconcernginformationmayinclude, but is not
limited to: confidential business information, controlled unclassified information, and classified
information) the owner/operator must make reasonable accommodatidhe fdirector to have
access to the information contained in a waste analpsss prohibitetby applicableFederal
law or regulationincluding prohibition or restriction for national security reasaimss
information may be withheld from the public asummarilyreferenced in thevaste analysias
part of the public RCRA permépplicationwithout disclosing sensitive information

(f) The Director may acceptwasteanalysiswithoutall prescribed analysissdescribed
in this sectionf there are safety concertigat cannot be mitigated/preveniacconducting the
analysis there is n@rocess or generatknowledge applicablend theownergoperators
provide inbrmation describing the safety concerakted taesing.

§ 264707 Alternative technologyevaluation and implementation.

(a) Owners or operatoithatseek tauseOB and/or OD(OB/OD) for treatment of waste
explosives as defined inZ50.10must demonstrate through an evaluation that there are no safe
and available alternative treatment technolggesept as 864.704 provides otherwise
according to the requirements of this sect@uaring the evaluation period for the alternative
technobgy and during the implementation period for the alternative technology, the
owner/operator may continue the use of OB/OD as a treatment method for the subject wastes.

(b) The demonstration must be an evaluation of alternative treatment technologies for

eachwaste explosivetreanrequiring treatment. The evaluation must be conducted using the
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following specified criteria anthe evaluation reportust include théollowing specified
content:

(1) Criteria that each technology must be evaluated against are:

(i) Safe Technology must bdetermined to be safe for the specific waste explosives by
an explosives or munitions specigldésigned, constructed, and operated in a manner that is
safeand protective of human health and the environpaardusesappropriate procages and
technologies to ensure safe handling and treatrasmtetermined bgnexplosivesor munitions
specialistand

(i) Available. Technology is availablhenit can be usedn-site or off-site, rented,
leased, or purchased from a qualified vendartity, or custom designed and constructed by a
gualified vendor or entitgnd has been determined through a technical evaluatich as a
demonstration at fulscale to consistently perform the functions necessary to be effective

(2) Evaluation content nat include:
(i) A description of the facility operations that generate waste explomsng any
alternative treatment technologies in use and the waste streams; treated

(i) A characterization of the waste explosives according to both the physical and
chemical apects as required unde2@4.706;

(i) An initial screening ofivailablealternative treatment technologi@scording to the
criteria in paragraph (b)(1) of this sectifmm each explosive waste stream and the rationale to
support removal of technologies frdarther consideratign

(A) If an owner/operator plans to conduct a treatability stndccordnce withg
264.1(e) and/or (fladescription othe proposedtudyandthetiming for conductingstudy

must besubmitted to the Director
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(B) If an owner/operatas in the process afonducting ohas conducted a treatability
studyin accorénce with§ 264.1(e) and/or (fdocumentatiomf the study, including
anticipated timing for completion or the completion datejany conclusiongeachegdmust
be submitted to the Director

(C)If an owner/operator plans to apply for a research, development, and demonstration
(RD&D) permit under 8§ 270.65, all available information that will accompany a permit
application, including anticipated timing for irting and completing the RD&D activities,
must be submitted to the Director.

(D) If an owner/operator is conducting RD&D activities und&r270.65 permit, or has
concluded RD&D activities, a copy of the permmitany conclusions reachadter conclusion
of the RD&D activities must be submitted to the Director.

(iv) An analysisof alternative treatment technologitbsit pass the initial screejfor

each explosive waste streaminclude any préreatment technologies and the waste streams and
the percentage of the waste streams capable of being treated by the technologies

(v) Identification of selected alternative treatment technplmgcombinabn of
technologies;

(vi) Evaluation ofoff-siteandmobile unittreatment options using alternative treatment

technologies.

(A) For waste streams that cannot be shipifédite documentation must be submitted
indicating thathe waste explosive isfarbidden explosiveDoD or DOE explosives safety
specialisthave determined that the waste cannot be shigpeatdng tothe DoD Explosives
Hazard Classification Procedures a Department of Transportati@mompetent authority

approval or special perirthas been requested and denkemt.the Department of Transportation
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permit denial, documentationust include thelenial correspondence and the tracking number
assigned to the request for a competent authority approval or special permit.

(B) For themobile reatment unit alternative technologvaluationjt must be conducted
according to the criteria in paragraph (b)(1) of this section and accomparagdtimnalewhen
a decisioris madeto not use a mobile treatment unit.

(vii) ldentification of each explosiwgaste strearproposed fotreatment by OB/O@xnd
its:

(A) Net explosive weight;

(B) Physical and chemical aspects according264.706(b)(1);

(C) Treatment method as either OB or Gind

(D) Rationale for OB/OD.

(3) A complete evaluation must be submitted, as a written report, to the Director for
approval in accordance with the time frames established padagrapl{c) of this section

(4) The Director shalapprovethe evaluatiorafter a completeness determination escie
An evaluation is complete when

(i) Every componenbf the requiredontentaccording tqb)(2) isfully addressegand

(i) The rationale where required by (b)(2), is providemisupport thelecisons

(c) Timing of initial alternative technology evaluations.

(1) The initial alternativetechnologyevaluation must be preparedd submittedo the
Directoras part of th@extpermit applicatiorsupportingany of thefollowing permitactions

() Application for a newDB/OD unit;

(i) Renewal application of an existit@B/OD unit;

(iif) Permit application for an interim statu8@B unit; or
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(iv) Class 2or Class 3 prmit modificationassociated with an OB/OD unit

(2) An owneroperator that conducted an alternatiehnology evaluation withithree
yearsprior to[EFFECTIVE DATE OF THEFINAL RULE] may use that evaluation in lieu of
conducting another alternative technology evaluation provided that:

(i) Thealternative technology evaluation assessed all waste stoearastly or
proposed to be treated by OB/@ the facility; and

(i) Thealternative technology evaluation meets or exceeds the requirements for an
alternative technology evaluation&264.707(b).

(d) Timing of alternative technology reevaluatiofs.continueOB/OD, the
owneroperator must conduct an alternative technologyaleetion every five years following
the initial alternative technology evaluation.

(e) Implementation of alternative technologies.

(1) Within 180days of the completion of an alternative technology evaluation and a
determination that a safe alternative technglisgavailable, the own&perator must subma
schedule for implementation of the identified safe alternative technology. The schedule must
include all significant milestones including:

() Vendor procurement

(i) Submittal ofa permit application to adtie aternative technologunit;

(iif) Construction start and completion dates, if applicable

(iv) Testingand results of testingf the alternative technologgnd

(v) Operation of the alternative technology

(2) The schedule afmplementatiormust be incorporated bye f er ence i nt o

RCRA permit.
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(3) Thereatfter, the schedule fionplementatiormay be amendettirough a Class 1
permit modification with prior Director approvas provided by §270.42

(4) The ownefoperator must comply with the schedule of implemematf the
alternative technology.

§ 264708 Operating requirements.

(a) The ownefoperatorof an OB/OD unitmay only treat wastexplosivesasspecified
and according to the conaihsof thepermit.

(b) An OB/OD unitmust be located, designed, constructed, operated, maintained, and
closed in a manner that will ensure protection of human health and the envirohinegpérmit
mustcontain any conditions necessary to protect human health and the envirdPenemit
condtions and terms for OB/OD units mus establishethat arespecific to the unit and type
of explosive waste and which addressftiilwing parameters:

(1) Meteorological conditionsAllowable wind conditions including a minimum and
maximum speed ardirectiorn acceptableninimum and maximum air temperatyeeceptable
minimum and maximum humidityestrictions on OB/OD activities iime event oprecipitation
or ahigh probability of precipitationacceptableloud conditions including overall cloudweer
and cloud ceiling heightind as appropriateestriction on OB/OD for different air pollution
statusege.g, air quality index)

(2) Explosive waste processing limitsmits on duration of OB/OD events; maximum
net explosive weight per OB/O&vent day, and year.

(3) Noise and ground vibration contrtdl'hreshold levels and mitigation measures to
minimize noise and ground vibratidmataffects areas outside the facility bounda@gntrols or

changes in operating parameters or unit design magdessary to comply with this provision.
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If measures to control noise and ground vibration ar@posgible, the unit may need to be
relocated.

(4) Removal oéxcess materiaRequirements to remove@ess materiglsuch as foils
and casings) if it is possible to do so safely.

(5) Timing of OB/OD event&equirementsn time of day for OB/OD eventnd
duration of eventOB/OD should only occur during daylight hownsd should not be allowed to
continue after dark.

(6) Engineering controland measure® ppropriate engineering controls and measures
to prevent/minimize surface, subsurface, and groundwater contamination and aerial dispersion
and release and/or migration of residues, kickout and contaminants into the epwiranaiff-
site Engineering controls includaurface water/storm water ram and ruroff controls,
concrete pads with integratedrbsand sump pumpéined drainage ditches, collection basins,
blast barriershidds/blankets bermsmetal cages, metal lids or covéos burn panssoil covers
for OD, androutineoperation andnaintenance measurggluding removal of residues, kickout,
and visible surface contamination (e.g., black soot, staining, ejecta) from the unit and
surroundilgy area

(7) Location.Location considerations includingpith to groundwatedistance to surface
water, distance to the property boundaayd distance tthe nearest residence, school, or
daycareand bcation consideratiorfer unitsin 100-yearfloodplainsas required undetO CFR
264.18(b).

(8) Safe distancesafe distancelan includingsafe distance calculation. The safe

distances calculation must include to the property boundary and to the nearest public access
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point. If the waste stream does not have known safe distances, or the waste characterization is
unavailabledue to safety conces, a plan for determining the safe distance must be included.

(9) Security.Securityplanand controlgo ensurainauthorized access by the publi¢ie
OB/OD unitsincludingsurrounding kickout areia minimized

(10) Public notice and outreach plaffublic notice and outreach plamustincludenotice
to thesurrounding communitgf OB/OD activities and eventsnethod ofnoticedistribution
requiredcontentof the noticemethod(s) for community members to contact the faciliti
guestions or concesnand timeframe for notificatia The @ntentof the planmustincludehow
informationwill be made available to the publiegarding contaminants emitted or released from
OB/OD operations, environmental monitoring data/resaltd, if applicableJocations of off
site contamination including kickout and groundwater contamination.

(11) Prohibited wastesOwners or operatoraust not treat by OB/OD any of the
following wastes:

() Mixed wastes containingnore than trace amoura$ depleteduranium(DU);

(i) White and red phosphorus;

(i) Picatinny Arsenal Explosive 21 (PAXL);

(iv) Any materials containingolychlorinatecbiphenyls (PCBsas defined i0
CFR761.3;

(v) Munitions characterized by the delivery of two or more antipersoangimaterial,
or antiarmor submunitions (also known as bomblets) by a parent munition, such as improved
conventional munitions (IEs) or cluster bombs

(vi) Chemicalweaponsas defined irg 264705; and
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(vii) Any other wastes the Director determines should bedshfrom OB/ODas
necessary to protect human health and the environment
§ 264710 Monitoring requirements.

(a) Owners/operators of OB/OD units mukgtvelopmonitoring plandgor groundwater,
soil and residuesair, kickout, storm water, and if presemstirface wateand sedimentand
submit these plans to tierectorfor approvalunder40 CFR270.23 The Director must make
the determinatiomhetherthe proposed monitoring plans are sufficient for the spdeifidity
and include the approved monitoring plans for the petmdll cases where thevner/operator
proposes tha specific media monitoring is not needed, the rationale forgogosaimust be
included in themonitoring planOwners/operators must implement the monitoring plans
monitor forreleases andontamination from th©B/OD unitsincludingthe surroundig kickout
area as specified irg 264710(a)1)-(6). The monitoring must test f@ny potentialconstituents
relatedto thetreatmenbf the wasteby OB/OD includingany combustion producesnd
byproductsthat have the potential to adversaffect human health and the environmé&mr all
media types, monitoring frequencies may be redéred the minimum monitorig outlined in
paragraphs (&))-(7) of this sectionif the permit limits the OB/OD treatment activity in the unit
to ensure thahe unit is not used frequently enough to warrant the monitinéagiency
outlined inparagraphs (&))-(7) of this sectionand theDirectormakes the determination that a
reduced monitoring plan is acceptable for the Eite each monitored constituearid
environmental media type, the monitoring plans must include an action level, a concentration or
amount where thewner/operatomust take action to mitigate and manage the release of the

constituenbased on best available scienthe plais must also includanalysis and evaluation
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of the dataprocedures fonotifications to the Directoandall appropriate response actiof$ie
monitoring must include:

(1) Groundwater monitoringp detectany potentiatelease$rom the OB/OD units
Groundwagr monitoring must include at least one upgradient backgroundnwaaldition to
downgradient wellsWells must bdocatedand screenetb detectpotential releases of
contaminants tthe uppermost flow zones aady preferential flow pathésubsurface pathways
that allowmore rapid transpodf waterandsolutesin the soil and groundwafeiGroundwater
monitoring must include routingepth to waterNested piezometerghere needed tchart
groundwater flonandmeasurements identify and trackany fluctuations in the direction of
groundwater floware required, unless tiarectordetermines they are not needed due to
hydrogeologic conditionssamplingand testingnust beconductedn accordance with an
approved RCRA groundwater monitoring pktrieastuntil the unitcompleteRCRA closure
(soils and groundwateand is under a postosure permit as applicablé, based on site
specific conditions, thre is no pathwayor constituentso entergroundwater from OB/OD, the
Director may determine that groundwater monitoring is not necessary.

(2) Stormwatemonitoringto detectany potentiateleasesStormwater monitoring must
beconducted in accordance with an approved RCRA stormwater monitoringrglithe unit
completesRCRA closureand is under a posiosure permit as applicable

(3) Surface water monitoring ofearbysurfacewater bodieso detect potential releases
from the OB/OD unit. Surface water monitoring mustbeductedn accordance with an
approved RCRA surface water monitoring plamil the unitcompletesRCRA closureand is
under a postlosure permit as applicablgediments in the surface water mustionitored

according to theedimentsampling planlf, based on sitspecific conditions, the is no
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pathway for constituents entersurface watefrom OB/OD, the Director may determine that
surface watemonitoring is not necessary.

(4) Soil must banonitored monthly around the unit (e.g., burn pans, cages, piles, and
detonation sitedp detect potentiakleases intthe environmentThis soil does not include any
soil or environmental media used as engineering control such as soil cover foridetevnatts.

(5) Air monitoringto detect potential releases from the OB/OD unit. Air monitoring is
requireddownwind of the OB/OD uniandat or near the facility boundariownwind
monitoring must be locatad the direction most likely to be downwind at the time of OB/OD. If
there is no single most likely direction, multiple downwmdnitoringlocatiors may be needed.
The direction must be determined in accordance wit64708(b)(1) of thisubpart At least
one air monitoring station must be located downwind of the OB/OD unit and as close to the unit
as possiblgin accordance with an approved air monitoring pfinmonitoring must be
conducted upwind of the facilityvhere they would not be impactiey facility operations
including any other open burning or open detonation (e.g., OB/OD conducted related to product
testing or trainingr explosives or munitions activitiego establish background or ambient
concentrationsinless the@wner/operatomakes the assumption there is zero background
contaminationlf, based on sitspecific conditions, thewner/operatocan demonstrate thair
monitoring is not necessaty protect human health and the environmém Director may
determine tha&ir monitoring is not necessary.

(6) Air smokeplumes must be visually monitoredd recorded (e.g., in a logliring
eachOB/OD eventthe direction, duratigrextent,and opacity of smoke plumesndwhether

the plumegoes off facility
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(7) Kickout must be visuallynonitored and recorded after each OB/OD eventlucted
at the OB/OD unit. The operator/operator must monitor and record the following information
the extent (distandeom OB/OD uni}, descriptionandlocationof all kickoutthatgoes off
facility. On a weekly basighe owner/operator mudind, retrieve,and trea#ll kickout that goes
off-siteunless théandownermrefuses entryfor this purposeThe owner/operator must maintain
an electronicrecordon-sitefor any kickout that iknown to migrate ofsite but notfoundduring
the operating life of the uniandthis record must bmaintainedon-site untilall remaining
kickout isfoundand treategsuch asluringclosureof the unit If kickoutis regularly discovered
or foundoutside the unit boundarthe owner/operator should reduce the NEW per event or
request a permit modification to adjust the unit boundary.

(b) Monitoring, testing, analytical data, inspections, resppard reporting procedures
and frequencies must ensure compliance with 88 264.15, 264.33, 264.75, 264.76, 264.77, and
264.101 as well as meet any additional requirements needed to protect human health and the
environment as specified in the permit.

§ 264712 Recordkeepingjnspections training, and reporting requirements.

All facilities must comply with8 264.15 General inspection requirement263.16 Personnel
training, Subpart C Preparednesijbpart D Contingency Plan and Emergency Procedards,

§ 264.73 Operating record. The contents of this section clarify and add additional provisions
applicable to OB/OD units.

(a) The owner/operator is required to kesectronicrecords of all OBOD unit activity.
This information must be maintained in the operating reaartaccessible esitefive (5) years

afterclosure of theentire RCRAfacility in the event of clean closuré an OB/ODunit enters
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postclosure, the records must be maintained through the grustclosure periodThe records
must contain the following for each tresnt event

(1) A detailed description of eastraste streartreated in each unit including the type
chemicalcomposition and percentage of energetic and inert chemicals, matanalsinders;
physical form/dimensions/composition; description of casing if angybefamountof items
total weight andnet explosive weightNEW). The waste analysis of the waste stream may be
referenced if the waste analysis includes tifisgrmation.

(2) Time and date oDB/OD treatment

(3) A record oftheatmospheric conditiorat the time otreatmento document
compliance withthe criteria set forth in the permit.

(4) A detailed description ainy norconformance issues or events, includimgpmplete
treatment that required collection anekmeatment of partially treated waste; periods of
smolderingor incomplete combustigblack smoke plumesigrating beyond the facility
boundaryreleases foejecta or kickoufrom theunit boundary or facility boundaripetails of
actions taken to remedy the noonformance issues or evemgtions taken to prevent nen
conformancessues or events in the future.

(b) The owner/operator of any OB/OD units mushduct regular inspections as
specified in the permit. A schedule and example inspection sheet must be included in the permit
application.The schedule and example inspection sheet must account for the maximum OB/OD
operations NEW and frequency limits $&tth in the permit applicatiorthe permit may have
any additional inspection requirements to remain protective of human health and the
environment as determined by tD&ector. All inspection recordand recordkeepingust be

keptelectronically ananust beaccessibl®n-site for at leastive (5) years. At a minimum, the
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inspection schedule must inclutte schedule outlined tparagraphs (lf)) and(2) of this
sectionunless the unit is used for treatment less than the frequpacified inparagraphgb)(1)
and(2) of this sectionthe owner/operatonotifiesthe Directorof thereduction in unit
monitoringand the rationalbased on sitgpecific conditions

(1) Inspections after the last treatment eyetdayto look for untreated waste, debris,
shrapnel, burn residues, and obvious damage to the treatment unit that would affect unit
performance.

(2) Monthly inspections to verify the structural integrity of any dties built or used to
treat hazardous waste. If any problems affecting performance or protectiveness of the unit are
found, they must be fixed before the unit is used for any treatment activity.

(c) Theowner/operatomustdesign and administer persu traning in accordance with
8§ 264.16 Personnel trainingll personnel involved in the handling, treatment, or management
of hazardous waste must attend training tailored to the OB/OD unit aeglsivewastes
treated. Training must be updated wheneveaetieea new waste stream and whenever
operations change the way treatment is conducted for thé bistinformation must be
maintained in thelectronicoperating record until closure of the facility.

(d) The owner/operator must report the following to Eheectorelectronically

(1) Any unit failureevent where the unit is damaged treatment does not ocdarthe
OB/OD unit as intended by the perrséven ) days of the initial failure. The unit failurease
and potentiatorrectionfor the unit must be submitted within 8ays of the initial failure.

(2) An annual summary report of all documented untreated waste beyond the OB/OD

unit from thekickout monitoring described i§264.712(c)(6)
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(3) All hazardous costituentsand treatment byprodudisthe air, soil, groundwater, or
surface wateat or above th&evels set forth in the monitoring plaAll findingsmust be
reported immediately.

(4) Any records requested by tBérector.
§ 264713 Closure; time allowed for closure forcertain activities.
Open burn and open detonation units are subject to the requiremgi284113 except when
the units are used for activities in which military munitions are used as intended or the@uvaits
the potentiato be impacted bynunitions constituentsr explosive waste contaminants from
adjacent activitiesWhen used for these activitieeetownefoperatormustdemonstrate that

(a) The following activitieswill occuror are occurring

(1) The open burn or open detonation unit is used for activities in which military
munitions are used as intended; or

(2) The open burn or open detonation unas the potentidb be impacted bynunitions
constituent®r explosivewastecontaminant$rom the active military range the unit is located on
or from adjacent open burn or open detonationaufiihe ownefoperator must demonstrate that
contaminarg from the active range adjacenbperating unié have the potential taontribute
contaminants within the inactive unit boundary. This demonstration must be made by providing:

(i) Maps showing alimpactedopen burrand open detonation unitsckoutarea, and
their boundaries antthe locations of the activities that will occur or are occurrargl

(i) A description ofall activitiesthat will contribute contaminants;

(i) Meteorological conditions that may cause depasitibcontaminants within the

inactive unit boundaryand
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(b) Has taken and will continue to take all steps to prevent releases and threats to human
health and the environmeinbm the unclosed but not operating OB/OD pmitluding
compliance with all applicable permit requiremeiMsnitoring requirementsf § 264.710may
be modifiedin the permitas appropriate to the location and circumstances of use of thantiit,
closure activities have been completed for the units requesting delayed closure under the listed
circumstances in paragrafx).
§ 264714 Closure and Postclosure care.
OB/OD units must comply with the closure requirementubpart G ofpart 264except as
specifiedin 8 264713. In addition:

(a) If after removing odecontaminating all residues améking all reasonable efforts to
remo\e or decontaminat anycontaminated componentsils, subsoils structures, and
equipment, the own&aperator finds that not atbntaminatedoils andsubsoils can be
practicably removed or decontaminattég owner/operator muslosethe unit ad perform
postclosure care in accordanagth the closure and poestosurerequirements that apply to
landfills at § 264.310

(b) If an OB/OD unit is closed as a landféinyremaining waste explosives and residues
must beremediated to levels such thhe explosives concentrationtime soil and subsoils no
longer present aexplosive safety hazard as confirmmdtestingbeforea cap or cover may be
put in place
§ 264715 Emergencyprovisions.

(a) Emergency Resporsén explosiver munitions emergency response, as defined in
§8260.1Q is exempt from RCRA treatment, storage, and disposal stawtaiidpermit

requirements pursuant 4® CFR262.10(i), 263.10(eR64.1(g)(8)265.1(c)(1), and
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270.1(c)(3) including the requirement to conduct an alternative treatment technology evaluation
per40 CFR264.704 during a responséfter the explosivesr munitions emergency response
specialist declares that the emergency response is complete

(1) Ther e s p o ns e Uatilitt obasiginbbasedeon imformation from an
explosives or munitionemergency response speciatisistsubmit the followingnformation to
the Director within five (5) days

() The type of munition, UXO, PERNd its size and quantity;
(i) Whether it is armed, primed, fusdthd been fire@ndor did not functionor if
undeterminable, as applicable to the item type;

(i) Thecondition and its stability, as applicable to the item type;

(iv) The location of discovery or generatiand location and description of the storage

area andif applicable,

(v) Whether aralternative technologywas immediately available and safe for use given
the sitespecific situation.

(b) Emergency Permit®Vhenan explosives or munitions emergency respasseefined
in 40 CFR260.10is not requiredbuttemporary treatmerdf explosives or munitions is needed
to address an imminent and substamredangerment to human health and the environraent
emergency permiinder40 CFR270.61is required.

(1) Ther e s pons e uUatility obosiginbbasedon mformation from an
explosives or munitions emergency response speaialist provide documeationto support a
decision by the Director to issue an emergency pemaer40 CFR270.61 This documentation
must include the following information:

() All information required by paragraph)(1)(i)-(iv) of this section;
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(i) The anticipated or actual frequency and quantity of generatiexpidsivematerial;

(i) Theexpectedimeframe from discovery or generation to final treatment

(iv) A list of existingavailablealternative technologigbatare known to treat the waste
explosiveidentified in paragraph (b)({i) and whichcaneitherbe brought to the locatidior use
or to whichthe wastes can be transportadd

(v) Rationale to support a determinatihiat no safe alternative technology is available
for use within a reas@ble timegiven the sitespecific situation, or that the wastes cannot be
shipped offsite.

(2) Documentatiormequiredin § 264.715b)(1) must be submitted to the Director within
five (5) days of beginning treatment and must be incorporated into the emergency permit.

(3) If the Director determines, based on ttieumentatiorsubmitted, that thereatment
activity does not qualify for an emergency permit, thentteatmenmust cease until agpmit
application with an alternative technology evaluation is received pursu@7 10 andn
accordance witlthe applicable standardssubpart Y ofthis part

(4) Treatment by OB/OD must ceasandwhen an alternative technology is selected
andimplementedin accordance with the revised emergency permit
PART 2651 INTERIM STATUS STANDARDS FOR OWNERS AND OPERATORS OF
HAZARDOUS WASTE TREATMENT, STORAGE, AND DISPOSAL FACILITIES
12.Amend§ 265.111by revisingparagraph (co readas follows

§ 265.11 Closure performance standard.

* k k k% %
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(c) Complies with the closure requirements of this subpart, including, but not limited to,
the requirements @f0 CFR265.197 265.228 265.258 265.280 265.310 265.351 265.381
265.404 265.713and265.1102
P
13.Amend§ 265.12 by reviang paragrap (d)(1) to readas follows
§ 265.112 Closure plan; amendment of plan
I
(d) * * *
(1) The ownefoperator must submit the closure plan tobivectorat least 180 days
prior to the date on which he expects to begin closure of the first surface impoundment, waste
pile, land treatment or landfill unibr open burn or open detonation unit, or final closure if it
involves such a unit, whichever is earli€he ownefoperator must submit the closure plan to
the Directorat least 45 days prior to the date on which he expects to begin partial or final closure
of a boiler or industrial furnace. The owf@erator must submit the closure plan toBirector
atleast 45 days prior to the date on which he expects to begin final closure of a facility with only
tanks, container storage, or incinerator units. Owners or operators with approved closure plans
must notify theDirectorin writing at least 60 days prioo the date on which he expects to begin
closure of a surface impoundment, waste pile, landfill, land treatment unit, open burn or open
detonation unit or final closure of a facility involving such a unit. Owners or operators with
approved closure plans muwmtify theDirectorin writing at least 45 days prior to the date on
which he expects to begin partial or final closure of a boiler or industrial furnace. Owners or

operators with approved closure plans must notifyCtinectorin writing at least 45 dasyprior to
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the date on which he expects to begin final closure of a facility with only tanks, container
storage, or incinerator units.
* ok ko
14.Amend§ 265.113by revisingparagraph (bintroductory text to reads follows
§ 265.113 Closure; time allowe for closure.

*okk ok

(b) Except as provided i8265.713, he ownefoperator must complete partial and final
closure activities in accordance with the approved closure plan and within 180 days after
receiving the final volume of hazardowastes, or the final volume of nonhazardous wastes if
the ownefoperator complies with all applicable requirements in paragraphs (d&yofdhis
section, at the hazardous waste management unit or facility, or 180 days after approval of the
closure planif that is later. Th@®irectormay approve an extension to the closure period if the
ownevoperator demonstrates that:

* ok ok ok
Subpart P1 Thermal Treatment
15. Revise8 265.382 to radas follows
§ 265.382 Open burningand open detonation waste explosives.
Open burning and open detonation of hazardous waste is prohibited except for the open burning
andor open detonation of waste explosiasthose termslefined in§ 260.10 cannot be safely
treated through other rdes of treatmenOwners or operatoishoosingto open burn or detonate
waste explosives must do so in accordance suitipart Y of this paréand in accordance with the

following table.
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Pounds of waste Minimum distance from open burning or detonation to the

explosives or propellants property of others

0to 100 204 meters (670 feet).

101 to 1,000 380 meters (1,250 feet).

1,001 to 10,000 530 meters (1,730 feet).

10,001 to 30,000 69Qers (2,260 feet).

16.Revise 8652383 toreadas follows
§ 265.383 Interim status thermal treatment devices burning particular hazardous waste.

(a) Owners or operators of thermal treatment devices subject to this subpart may burn
EPA Hazardous Wastes FO20, FO21, FO22, FO23, FO26, or FO27 if they receive a certification
from the Assistant Administrator for Land and Emergency Management that theyeea the
performance standards @fbpart O of part 264 when they burn these wastes.

(b) The following standards and procedures will be used in determining whether to
certify a thermal treatment unit:

(1) The owneloperator will submit an application to the Assistant Administratok&od
and Emergency Management containing the appkcaiibrmation in 88 270.19 and 270.62
demonstrating that the thermal treatment unit can meet the performance standard in subpart O of
part 264 when they burn these wastes.

(2) The Assistant Administrator for Land and Emergency Management will issue a
tentative decision as to whether the thermal treatment unit can meet the perfostazdieeds in
subpart O of part 264. Notification of this tentative decision will be provided by newspaper

advertisement and radio broadcast in the jurisdiction where theaheeatment device is
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located. The Assistant Administrator for Land and Emergency Management will accept comment
on the tentative decision for 60 days. The Assistant Administrator for Solid Waste and
Emergency Response also may hold a public hearing negorest or at his discretion.

(3) After the close of the public comment period, the Assistant Administrator for Land and
Emergency Management will issue a decision whether or not to certify the thermal treatment
unit.
17.Add subpart Yto readasfollows:

Subpart Y T Open Burning and Open Detonation Units
§ 265.704 Applicability.

(a) Open burning and open detonation of hazardous waste is prohibited except for the
open burning and open detonation of waste explosives as defig&bth10and which canot
be safely treated of through other modes of treatment.

(b) To beeligible to open burn or open detonate waste explosivesergoperatorsnust
submit documentation efaste analysis required und&265.706 and an alternative technology
evaluation required und@&r265.707(b)(3}o the Directoiin accordance with the time frames
established under 8§ 26®.7(c). During the evaluation period for the alternative technology and
during the implementation ped for the alternative technology, the owner/operator can continue
the use of OB/OD as a treatment method for the subject wHgtes ownefoperator is eligible
to open burn or open detonate any waste explosives, they must conduct the open bupgng or o
detonation in accordance wi§i® 265.708 and 265.710 and in a manner that is protective of

human health and the environment.
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(c) The requirementsf this subpart apply to ownéaperators that treat or intend to treat
waste explosives in open burning amen detonation (OB/OD) units as defined i269.10 of
this chapter, except as 826 provides otherwise.

(d) Explosives and munitiorsmergeny responses as defined8r260.10are exempt
from the requirementsf this subpartexceptasindicated in§ 265.71%a).

(e) De minimisguantities

(1) Owners and operatods a facility that generatagp t015,000lbs NEW of waste
explosives annuallynay treaty OB/OD up to the amouwf waste explosivegenerated
without complyingwith826. 707 provi ded that they make, to
demonstrations in paragraphs (e)(fii)) of this section.

(i) A demonstration that the proposed de minimis treatment by OB/OD would contribute
negligible comamination and potential for exposure. This demonstration must consider, at a
minimum, the following criteria:

(A) The quantity of waste explosives proposed to be treated annually by OB/OD under
this de minimis exemption. Under no circumstances will theddr approve a de minimis
exemption for waste explosives treatment by OB/OD that exdde@60lbs NEW annually.

(B) The waste stream(s) to be treated and their known or anticipated toxicity and
byproductdrom OB/OD treatment

(C) The location of th©B/OD treatment and potential to impact nearby receptors,
resources, and sensitive environments.

(D) Controls and other protective measures that are in place and would inform the

potential for contamination onsite and offsite.
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(ii) A demonstration thateatment by an MTU, treatment ¢fite by an alternative
technology, and treatment by an existingsite alternative technology, if applicable, is not safe
and available

(iif) A demonstration that thacility doesnot have any unresolved compliance or
erforcement actions and dsnot have a history of significant noncompliance.

(2) The Directoishalldeny the request for this de minimis exemption when the
demonstrations required &) (1)i) 1 (iii) of this sectiorcannot be satisfactorily met.

(3) To remain eligible for the exemption from the requirements of § 265.707, the
ownevoperator mussubmitthis demonstration on the same schedule as they would have
submitted alternative technology evaluations for the stiljastes under § 265.707(c) and (d).

(4) If at any time, the continued treatment of waste explosives by OB/OD under this
exemption would present a threat to human health and the environment, the owner/operator must
notify the Director within five days.

(5) The Director may, based on reasonable belief that the continued treatment of waste
explosives by OB/OD under this exemption would present a threat to human health and the
environment, request additional information from the ovoparator to determiné the OB/OD
activities still meet the de minimis criteria of paragrag@f{l) of this section

(6) If a determination is made under paragraphs (e) (4) or (5) of this section that the
continued treatment of waste explosives by OB/OD under this exemptidd present a threat
to human health and the environment, the exemption will be withdtatine exemption is
withdrawn, 8 26.707 becomes applicaldad the owndoperator must submit to the Director an
alternative technology evaluation for the subjeaste streams in accordance with § 265.707

within one year.
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§ 265.705 Definitions applicable to this subpart.
The following definitions apply to this subpart.

Chemical weapomeans &hemical Warfare Materiel (CWM) as defined in 32 CFR
179.3.

Debrismeans solid material exceeding a 60 mm particle size that is intended for
treatment or disposal and that is: A manufactured object; or plant or animal matter; or natural
geologic material.

Hazardous debrisneans debris (e.g., wood, plastic, concrete gmaisprotective
equipment) that contains a hazardous waste listed in subpart D of part 261 of this chapter, or that
exhibits a characteristic of hazardous waste identified in subpart C of part 261 of this chapter.
Any deliberate mixing of hazardous wastigéhwdebris or hazardous debris with other debris that
changes its treatment classification (i.e., from waste to hazardous debris) is not allowed under the
dilution prohibition in § 268.3.

Insensitive munitiomeans anunition that reliably fulfills its pgormance, readiness and
operational requirements on demand and that minimizes the probability of inadvertent initiation
and severity of subsequent collateral damage to weapon platforms, logistic systems and
personnel when subjected to specified accidemdlcombat threats

Surface watemeans all water which is open to the atmosphere and subject to surface
runoff.

§ 265.706 Waste analysis.
(a) Owners or operators that seek to use OB and/or OD (OB/OD) for treatment of waste

explosive as defined i®260.10must conducand provide to the Direct@r detailed physical
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and chemical waste analysis for each explosive wast&8(##0.14(b)(2) and (36513, and
the requirements in this section.

(b) Documentation of waste analysis must inctude

(1) Identification of each waste streaidentify each waste stream by name and type.
Munitions, explosive wastes, and explosoataminated waste materials of the same
specifications, design, and purpose may be grouped together. Propellants may onlydeescbnsi
a single waste stream if the propellant has the same mixtures and compounds, are from the same
manufacturing process and has the same degradation status and tolerances, based in part on
lot/batch and expiration date. Similarly, if the owners/opesataust handle or treat any
explosive differently due to degradation or beingsyfécification for that explosive, a new
waste analysis must be done for each batch of munition that has degraded-spégiditfation.
Explosivescontaminated hazardous distor materialmay be grouped together if containing the
same explosive contaminant and the defrisiaterialis of similarcomposition

(2) Physical descriptionk-or each waste stream, a physical description of the waste. For
munitions, or any material thes not bulk explosive waste, waste analysis must include design,
dimensions, mass, main component features, and casing thickness. For bulk explosive wastes,
energetics, and propellants, waste analysis must describe at a minimum the phase, color,
packagimg, mass, and density. Explosivesntaminated hazardous delwismateriaimust
include a physical description of all deboismaterialin the waste stream.

(3) Chemical constituent analysisor each waste stream, a complete description of the
chemical constituents and average percent composition, and an assessment of potential
contaminants. Safety Data Sheet (SDS) for each chemical constituent must accompany this

analysis (where availabld@ylunitions and multcomponent wastes must have chemical
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constituent analysis for each component of the waste. For example, the casing component should
be analyzed separately from the filler and energetic component. Hazardousdetaisrial

must includean analysis for all contaminants. The debrismaterial (e.g., wood, plastic,

concrete, personal protective equipment) may be excluded from the chemical analysis unless
there is potential it includes wastes listed urgi265708(b)(11)or the Director dtermines an

analysis of debrisr material is needed’he chemical constituent analysis must include the net
explosive weight (NEW) for each waste stream.

(4) Chemical properties analysiBor each waste stream, a description of the explosive
properties of ezh mixture or component. At a minimum, the properties must include
insensitivity (to impact, friction, and electrostatic discharge), flash point, pH, and free liquid
determination. For each waste stream, all test methods, test results, and documentation of
analyses conducted to comply with this section must be included.

(c) The ownefoperator may use pigietermined information or knowledge of a specific
waste stream or constituent in lieu of conductihgmical and physicalnalysis. The
information must still be included as part of the waste analysis, and the source of that
information must be clearly marked. Where applicable, the alternate source of information must
be included. Acceptable sources of information for each waste or waste stream include the
following:

(1) Process knowledge when raw materials and reagents are combinedcandaea
known manner.

(2) Generator knowledge and manufacturer published specifications of chemicals or

components.
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(d) The Director may request furthieformation asneeded, t@ubstantiate the
determination oéxplosive wasteas havingcharacteristic for rediwity underg§ 261.23 or cannot
be treated by another safe mode of treatment, sulistantiateonditionsestablished by an
explosives safety specialist safelytreat, store, or dispose the waste properly in accordance with
this part.

(e) Owners or operators must submit all components of the waste analysis to the Director
electronically. If there armformationsensitivity concern@informationmayinclude, but is ot
limited to: confidential business information, controlled unclassified information, and classified
information) the owner/operator must make reasonable accommodatidhe fdirector to have
access to the information contained in a waste analpsiss prohibited byapplicableFederal
law or regulationincluding prohibition or restriction for national security reasaimss
information may be withheld from the public asuimmarilyreferenced in the waste analysis as
part of the public proposed sit&ap without disclosing sensitive information

() The Director may accept a waste analysis without all prescribed analysis as described
in this section if there are safety conceimet cannot be mitigated/preveniacconducting the
analysis there is no process or generator knowledge applicafdethe ownerfeperators
provide information describing the safety concerns related to testing.
§ 265.707 Alternative technology evaluation and implementation.

(a) Owners or oprators that seek to u€8B and/or OD (OB/OD) for treatment of waste
explosives as defined inZ50.10must demonstrate through an evaluation that there are no safe
and available alternative treatment technologies, except & B26rovides otherwise

according to the requirements of this sectidaring the evaluation period for the alternative
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technology and during the implementation period for the alternative technology, the
owner/operator may continue the use of OB/OD as a treatment method fobjtut wastes.

(b) The demonstration must be an evaluation of alternative treatment technologies for
each waste explosive stream requiring treatment. The evaluation must be conducted using the
following specified criteria and the evaluation report must incthddollowing specified
content:

(1) Criteria that each technology must be evaluated against are:

(i) Safe.Technology must bdetermined to be safe for the specific waste explosives by
an explosives or munitions special@dgsigned, constructed, and operated in a manner that is
safeand protective of human health and the environnardusesappropriate procedures and
technologies to ensure safe handling and treatrasmtetermined bgnexplosivesor munitions
specialist and

(i) Available. Technology is availablghenit can be usedn-site or off-site, rented,
leased, or purchased from a qualified vendor or entity, or custom designed and constructed by a
gualified vendor or entitand has been determined through a techenaluation such as a
demonstration at fuscale to consistently perform the functions necessary to be effective

(2) Evaluation content must include:

(i) A description of the facility operations that generate waste explosives and of any
alternative treatmenéethnologies in use and the waste streams treated;

(i) A characterization of the waste explosives according to both the physical and
chemical aspects as required undi@ICFR265.706;

(iif) An initial screening of available alternative treatment technologies acgdadthe

criteria in paragraph (b)(1) of this section;
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(iv) An analysis on of alternative treatment technologies that pass the initial screening for
each explosive waste stream;

(A) If an owner/operator plans to conduct a treatability study in accordancéGv@RR
264.1(e) and/or (f), description othe proposed studgndthetiming for conductingstudy must
be provided.

(B) If an owner/operator is in the processcohducting ohas conducted a treatability
study in accordance wi#0 CFR264.1(e) and/or (fidocumentatiomf the study, including
anticipated timing for completion or the completion date, and any conclusions reached, must be
provided.

(C)If an owner/operator plans &pply for a research, development, and demonstration
(RD&D) permit underd0 CFR270.65, all available information that will accompany a permit
application, including anticipated timing for initiating and completing the RD&D activities, must
be submitted téhe Director.

(D) If an owner/operator is conducting RD&D activities und@rCFR270.65 permit, or
has concluded RD&D activities, a copy of the permit or any conclusions reached after
conclusion of the RD&D activities, must be submitted to the Director.

(v) Identification of selected alternative treatment technologies;

(vi) Evaluation ofoff-site andmobile unit treatment options using alternative treatment
technologies.

(A) For waste streams that cannot be shipifédite documentation must be submitted
indicating thathe waste explosive isfarbidden explosiveDoD or DOE explosives safety
specialisthave determined that the waste cannot be shigpeatdng tothe DOD Explosives

Hazard Classification Procedures a Department of Transportation competent authority
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approval or special permit has been requested and déoietihe Departmdrof Transportation
permit denial, documentationust include thelenial correspondence and the tracking number
assigned to the request for a competent authority approval or special permit.

(B) For the mobile treatment unit alternative technology evaluatiom)$t be conducted
according to the criteria in paragraph (b)(1) of this section and accompanied by a rationale when
a decision is made to not use a mobile treatment unit.

(vii) ldentification of each explosive waste stream proposed for treatment by OB/OD and
its:

(A) Net explosive weight;

(B) Physical and chemical aspects according265.706(b)(1); and

(C) Treatment method as either OB or OD.

(3) A complete evaluation must lsebmittedas a written reportp the Director for
approval in accordanceith the time frames established under §.267(c).

(4) The Director shall approve the evaluation after a completeness determination is made.
An evaluation is complete when:

(i) Every component of the required content according to (b)(2) is fully addressed; and

(i) The rationale, where required by (b)(2), is provided to suppodébisbns.

(c) Timing of initial alternative technology evaluatiossd permit applications

(1) Theinitial alternative technology evaluation must be prepared and subimtted
[ONE YEAR AFTER THE EFFECTIVE DATE OF THEINAL RULE].

(2) An owneroperator that conducted an alternative technology evaluation \tlitieie
yearsprior to [EFFECTIVE DATE OF THE-INAL RULE] may use that evaluation in lieu of

conducting another alternative technology evaluation provided that:
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() That alternative technology evaluation assessed all waste sttaearstly or

proposed to be treated by OB/® the facility; and

(i) That altenative technology evaluation meets or exceeds the requirements for an
alternative technology evaluation&265.707(b).

(3) Owners and operators who have previously submitted their part B permit applications
for an OB/OD unit and who have not received tfieal permit as of EFFECTIVE DATE OF
THE FINAL RULE] would be required to modify their part B permit applications to incorporate
the requirements of the final rule in 40 CFR parts &fi3part Y and/or apply for permit for an
alternative technologynit. A modified OB/OD unitpermitapplication is due within one year of
submitting the alternative technology evaluatiwle minimisdemonstration undet0 CFR
265.704(e) The application for an alternative technology unit must be submit@ctordance
with the schedule developed under paragraph (f) of this section.

(d) Timing of alternative technology reevaluations. To continue OB/OD, the
owneroperator must conduct an alternative technology reevaluation every five years following
the initial alternative technology evaluation.

(e) Implementation of alternative technologies.

(1) Within 180days of the completion of an alternative technology evaluatidraa
determination that a safe alternative technology is available, the /oweetor mustompletea
schedule for implementation of the identified safe alternative technology. The schedule must
include all significant milestones including:

() Vendor procuement;

(i) Submittal of a permit application to add the alternative technology unit;

(iif) Construction start and completion dates, if applicable;

266



(iv) Testing and results of testing of the alternative technology; and

(v) Operation of the alternative technology.

(2) The schedulef implementatormu st be i ncorporated by refe
hazardous waste management plan

(3) Thereatfter, the schedule fionplementatiormay be amended upon mutual written

agreement of the owneperator and the Director.

(4) The ownefoperator mat comply with the schedule of implementation of the
alternative technology.

§ 265.708 Operating requirements.

(a) The ownefoperator may only treat waste explosives as specified and according to the
condiionsof the operating plan

(b) An OB/OD unit must be located, designed, constructed, operated, maintained, and
closed in a manner that will ensure protection of human health and the environmeianThe
mustcontain any conditions necessary to protect human health and the envitdPlare
conditions and terms for OB/OD units must be established that are specific to the unit and type
of explosive waste and which address the following parameters:

(1) Meteorological conditionsAllowable wind conditions including a minimum and
maximum sped and direction; acceptable minimum and maximum air temperature; acceptable
minimum and maximum humidity; restrictions on OB/OD activities in the event of precipitation
or a high probability of precipitation; acceptable cloud conditions including owématl cover
and cloud ceiling height; ands appropriateestriction on OB/OD for different air pollution

statusege.g, air quality index)
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(2) Explosive waste processing limitsmits on duration of OB/OD events; maximum
net explosive weight per OB/Oyvent, day, and year.

(3) Noise and ground vibration controlhreshold levels and mitigation measures to
minimize noise and ground vibration that affects areas outside the facility boundary. Controls or
changes in operating parameters or unit design maydassery to comply with this provision.

If measures to control noise and ground vibration are not possible, the unit may need to be
relocated.

(4) Removal of excess materiBlequirements to remove excess material (such as foils
and casings) if it is possible to so safely.

(5) Timing of OB/OD event&equirements on time of day for OB/OD events and
duration of events. OB/OD should only occur during daylight hours and should not be allowed to
continue after dark.

(6) Engineering controls and measurégpropriate engpeering controls and measures
to prevent/minimize surface, subsurface, and groundwater contamination and aerial dispersion
and release and/or migration of residues, kickout and contaminants into the environnoéfit and
site Engineering controls includeigace water/storm water reom and ruroff controls,
concrete pads with integrated curbs and sump pumps, lined drainage ditches, collection basins,
blast barriers/shields/blankets, berms, metal cages, metal lids or covers for burn pans, soil covers
for OD, and routine operation and maintenance measures including removal of residues, kickout,
and visible surface contamination (e.g., black soot, staining, ejecta) from the unit and
surrounding area.

(7) Location.Location considerations including depth to growater, distance to surface

water, distance to the property boundary, and distance to the nearest residence, school, or
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daycare; and location considerations for units in-y€&r floodplains as required undky CFR
265.18(b).

(8) Safe distancesafe distance plan including safe distance calculation. The safe
distances calculation must include to the property boundary and to the nearest public access
point. If the waste stream does not have known safe distances, or the waste characterization is
unavailable due to safety concerns, a plan for determining the safe distance must be included.

(9) Security.Security plan and controls to ensurgauthorized access by the publi¢ie
OB/OD unitsincludingsurrounding kickout areia minimized

(10) Public notie and outreach plarRublic notice and outreach plan must include notice
to the surrounding community of OB/OD activities and events, method of notice distribution,
required content of the notice, method(s) for community members to contact the fadiity wit
guestions or concerns, and timeframe for notifications. The content of the plan must include how
information will be made available to the public regarding contaminants emitted or released from
OB/OD operations, environmental monitoring data/results, iarapplicablelocations of off
site contamination including kickout and groundwater contamination.

(11) Prohibited wastesOwners or operators must not treat by OB/OD any of the
following wastes:

() Mixed wastes containingnore than trace amountsdépleteduranium (DU);

(i) White and red phosphorus;

(iif) Picatinny Arsenal Explosive 21 (PAXL);

(iv) Any materials containing polychlorinated biphenyls (PCBs) as defined 6l 8;
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(v) Munitions characterized by the delivery of two or more antipersoangimnaterial,
or antitarmor submunitions (also known as bomblets) by a parent munition, such as improved
conventional munitions (ICMs) or cluster bombs;

(vi) Chemical weapons as definedd265.705 and
§ 265.710 Monitoring requirements.

(a) Owners/operators ddB/OD units must develop monitoring plans for groundwater,
soil and residues, air, kickout, storm water, and if present, surface water and sedintents
submit these plans to the Directdhe Director must make the determinatwinetherthe
proposed monitoring plans are sufficiéott the specifidacility. In all cases where the
owner/operator proposes tlamspecific media monitoring is not needed, the rationale for such
proposaimust bencluded in themonitoring plan Owners/operators must implement the
monitoring plans to monitor for releases and contamination from the OB/ODnghitdingthe
surrounding kickout areas as specifie@ia6b.710(a)(3-(6). The monitoring must teor any
potential constituents related to the treatment of the wastes by OB/OD including any potential
products and byproductthat have the potential to adversely affect human health and the
environmentFor all media types, monitoring frequencies maydskicedrom the minimum
monitoring outlined i@)(1)-(7) of this sectionif the unit is not used frequently enough to
warrant the monitoring frequency outlined(a)(1)-(7) of this sectionand the Director makes
the determination that a reduced moriiig plan is acceptable for the sik@r each monitored
constituentand environmental media typle monitoring plansust include an action leyed
concentration or amount where th@ner/operatomust take action to mitigate and manage the

release othe constituenbased on best available scientle plan must also includmalysis
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and evaluation of the data, proceduresiatifications to the Directoandall appropriate
response actionghe monitoring must include:

(1) Groundwater monitoring to detect any potential releases from the OB/OD units.
Groundwater monitoring must include at least one upgradient background well in addition to
downgradient wells. Wells must be located and screeneddotgettential releases of
contaminants to the uppermost flow zones and any preferential flow(pabsurface pathways
that allowmore rapid transport of water and solutes in the soil and groundlwateundwater
monitoring must include routine depthwater. Nested piezometers where needed to chart
groundwater flow and measurements to identify and track any fluctuations in the direction of
groundwater flow are required, unldbe Director determindgbey are not needed due to
hydrogeologic conditionssampling and testing must be conducted in accordancawith
approved RCRAyroundwater monitoring plan at least until the woinpleteeRCRA closure
(soils and groundwateand is under an approved paisure plan as applicablé, based on
site-specifc conditions, thee is no pathway for constituentsentergroundwater from OB/OD,
the Director may determine that groundwater monitoring is not necessary

(2) Stormwater monitoring to detect any potential releases. Stormwater monitoring must
be conducted in accordance wath approved RCRAtormwater monitoring plan until the unit
completesRCRA closureand is under an approved pastsure plan as applicable

(3) Surface water monitoring of nearby surface water bodies to detect potential releases
from the OB/OD unit. Surface water monitoring must be conducted in accordan@nwith
approved RCRAurface water monitoring plan until the uoimpletesRCRA closureandis
under an approved peslosure plan as applicabl8ediments in the surface water must be

monitored according to the sediments sampling pfabased on sitspecific conditions, thre
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is no pathway for constituents entersurface watefrom OB/OD,the Director may determine
thatsurface watemonitoring is not necessary.

(4) Soil must be monitored monthly around the unit (e.g., burn pans, cages, piles, and
detonation sitedp detect potential releases into the environmiBms soil does not include gn
soil or environmental media used as engineering control such as soil cover for detonation events.

(5) Air monitoring to detect potential releases from the OB/OD unit. Air monitoring is
required downwind of the OB/OD unit and at or near the facility boun@erywnwind
monitoring must be located in the direction most likely to be downwind at the time of OB/OD. If
there is no single most likely direction, multiple downwind monitoring locations may be needed.
The direction must be determined in accordance witB587/08(b)(1) of thissubpart At least
one airmonitoringstation must be located downwinfithe OB/OD unit and as close to the unit
as possiblein accordance with an approved air monitoring plan. Air monitoring must be
conducted upwind of thiacility, where they would not be impacted by facility operations
including any other open burning or open detonation (e.g., OB/OD conducted related to product
testing or trainingr explosives or munitions activitiego establish background or ambient
concentrationsinless the owner/operator makes the assumption there is zero background
contaminationlf, based on sitspecific conditions, thewner/operatocan demonstrate thair
monitoring is not necessaty protect human health and the environm#r Director may
determine tha&ir monitoring is not necessary.

(6) Air smoke plumes must be visually monitored and recorded (e.g., in a log) during
each OB/OD event: the direction, duration, extent, and opacity of smoke plumes, and whether

the plume goes bfacility.
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(7) Kickout must be visually monitored and recorded after each OB/OD event conducted
at the OB/OD unit. The operator/operator must monitor and record the following information:
the extent (distance from OB/OD unit), description, and location &fckbut that goes off
facility. On a wekly basis,the owner/operator must find, retrieve, and treat all kickout that goes
off-siteunless the landowner refuses entry for this purpose. The owner/operator must maintain
an electroniaecordon-sitefor any kickout that iknown to migrate offite but not found during
the operating life of the unit, and this record must be maintainasit@nntil all remaining
kickout is found and treated, such as during closure of the unit. If kickout is reglitadyered
or foundoutside the unit boundarthe owner/operator should reduce the NEW per event or
revisethe unit boundaryn the management plan

(b) Monitoring, testing, analytical data, inspections, response, and reporting procedures
andfrequencies must ensure compliance with 88 P, 26.33, 26.75, 26.76,and265.77 as
well as meet any additional requirements needed to protect human health and the environment as
specified in thesite operating plan
§ 265.71Recordkeeping, inspections, training, and reporting requirements.

All facilities must comply with 865.15 General inspection requirement268.16 Personnel
training, Subpart C Preparednesijbpart D Contingency Plan and Emergency Procedures, and
§ 265.73 Operating record. The contents of this section clarify and add additional provisions
applicable to OB/OD units.

(a) The owner/operator is required to kesectronicrecords of all OB or OD unit
activity. This information must be maintained in the operatgogprdand accessible esitefive

(5) years afteclosure of theentire RCRAfacility in the event of clean closure. i @B/OD unit
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enters postlosure, the records must be maintained through the entirelpsate periodThe
records must contain thellowing for each treatment event:

(1) A detailed description of each waste stream treated in each unit including the type,
chemical composition, and percentage of energetic and inert chemicals, materials, and binders;
physical form/dimensions/compositiorgstription of casing if any; number/amount of items;
total weight; and net explosive weight (NEWhe waste analysis of the waste stream may be
referenced if the waste analysis includes this information.

(2) Time and date cDB/OD treatment.

(3) A record ofthe atmospheric conditions at the time of treatment to document
compliance with the criteria set forth in tbperating plan

(4) A detailed description of any naronformance issues or events, including incomplete
treatment that required collection anekmeatment of partially treated waste; periods of
smoldering or incomplete combustion; black smoke plumes migrating beyond the facility
boundary, releases of ejecta or kickout from the unit boundary or facility boundary. Details of
actions taken to remedy thenconformance issues or events. Actions taken to prevent non
conformance issues or events in the future.

(b) The owner/operator of any OB/OD units must conduct regular inspections as
specified in the permit. A schedule and example inspection sheet moshugked in the permit
application.The schedule and example inspection sheet must account foaximaum OB/OD
operationdNEW and frequency limits set forth in thermit applicationThe planmay have any
additional inspection requirements to remaint@ctve of human health and the environment as
necessaryAll inspection records and recordkeeping must be é&keatronically and must be

accessiblensite for at leastive (5) years. At a minimum, the inspection schedule must include
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theschedule outlied by(b)(1) and(2) of this sectiorunless the unit is used for treatment less
than the frequency specified (im)(1) and(2) of this sectionthe owner/operator notifiethe
Directorof thereduction in unit monitoringnd the rationalbased orsite-specific conditions

(1) Inspections after the last treatment eyemtdayto look for untreated waste, debris,
shrapnel, burn residues, and obvious damage to the treatment unit that would affect unit
performance.

(2) Monthly inspetions to verify the structural integrity of any structures built or used to
treat hazardous waste. If any problems affecting performance or protectiveness of the unit are
found, they must be fixed before the unit is used for any treatment activity.

(c) Theowner/operatomust design and administer personnel training in accordance with
§ 265.16 Personnel training. All personnel involved in the handling, treatment, or management
of hazardous waste must attend training tailored to the OB/OD unit and the explastes
treated. Training must be updated whenever there is a new waste stream and whenever
operations change the way treatment is conducted for the unit. This information must be
maintained in thelectronicoperating record until closure of the facility.

(d) The owner/operator must report the following to Eheectorelectronically

(1) Any unit failure event where the unit is damaged or treatment does not occur in the
OB/OD unit as intended by th@anseven (7) days of the initial failure. The unit failure cause
and potential correction for the unit must be submitted within 30 daye aitial failure.

(2) An annual summary report of all documented untreated waste beyond the OB/OD

unit from thekickout monitoring described 0 CFR265.712(c)(6)
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(3) All hazardous constituents and treatment byproduadtse air, soil, groundwater, or
surface wateat or above the levels set forth in the monitoring pfdhfindingsmust be
reported immediately.

(4) Any records requested by the Director.

§ 265.713 Closurgtime allowed for closure forcertain activities.

Open burn and open detonation units are subject to the requirements of § 265.113, except when
the units are used for activities in which military rnitions are used as intended or the umage

the potenal to be impacted bynunitions constituents @xplosive waste contaminants from
adjacent activities. When used for these activithes ownefoperator mustiemonstrate that

(a) The following activitieswill occuror are occurring

(1) The open burn or opetetonation unit is used for activities in which military
munitions are used as intended; or

(2) The open burn or open detonation unas the potentidb be impacted bynunitions
constituents oexplosive wasteontaminant$rom the active military range thenit is located on
or from adjacent open burn or open detonationaufiihe ownefoperator must demonstrate that
contaminantérom the active range @djacenbperating unié have the potential taontribute
contaminants within the inactive unit boundary. This demonstration must be made by providing:

() Maps showing alimpactedopen burn and open detonation units, kiclkarets, and
their boundaries antthe locations of the activities that will ocamrare occurringand

(i) A description ofall activitiesthat will contribute contaminants;

(i) Meteorological conditions that may cause deposition of contaminants within the

inactive unit boundary; and
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(b) Has taken and will continue to take all stepprevent releases and threats to human
health and the environmeinbm the unclosed but not operating OB/OD pmitluding
compliance with all applicabliaterim statusequirementsMonitoring requirements of 8
265.710may be modifiecasappropriate to the location and circumstances for use of the unit,
until closure activities have been completed for the units requesting delayed closure under the
listed circumstances in paragraain
§ 265.714 Closure and Postlosure care.
OB/OD units nust comply with the closure requirementsatbpart G o40 CFRpart 26 except
as specified in § Z5713.In addition:

(a) If after removing odecontaminating all residues améking all reasonable efforts to
remo\e or decontaminat anycontaminated componentils, subsoils structures, and
equipment, the own&aperator finds that not atlbntaminatedoils andsubsoils can be
practicably removed or decontaminatdag owner/operator muskosethe unit ad perform
postclosure care imccordancevith the closure and paestosurerequirements that apply to
landfills at40 CFR265.310

(b) If an OB/OD unit is closed as a landféiny remaining waste explosives and residues
must beremediated to levels such thhé explosives concentratiomthe soil and subsoils no
longer present an explosive safety hazard as confirmed by tbsfimrga cap or cover may be
put in place.

§ 265.715Emergencyprovisions.
(a) EmergencyrResponseg\n explosives or munitionemergencyesponse, as defined in
8 260.10js exempt from RCRA treatment, storage, and disposal starmaidequirements

pursuant t®8262.10(i), 53.10(e),264.1(g)(8)265.1(c)(1}, and 270.1(c)(3)including the
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requirement to conduct an alternative technology evaluation 2@5.804 during a response
After the explosives or munitions emergency response specialist debhktitbe emergency
response is complete,

(1) Ther e s po ns e Uatility obosiginbbasedeon iaformation from an
explosives or munitions emergency response specialistsubmitthe followinginformation to
the Director within five (5) days

(i) The type of munition, UXO, PEP, and its size and quantity;

(i) Whether it is armed, primed, fusddd been fireéndor did not functionor if
undeterminable, as applicable to the item type;

(i) The condition and its stability, as applicable to the item type;

(iv) The location of discovery or generatiand location and description of the storage
area andif applicable,

(v) Whether an alternative technology was immediately available and safe for use given
the sitespecific situation.

(b) Emergency Permit®Vhenan explosives or munitions emergency response fased
in 40 CFR260.10 is not required but temporary treatment of explosives or munitions is needed
to addresan imminent and substantial endangerment to human health and the enviramment
emergencyermitunder40 CFR270.61is required

(1) Ther e s pons e uUatility obosiginbbasedon mformation from an
explosives or munitions emergency response specialistpraistiedocumentation to support a
decision by the Director to issue an emergency permit Wl@FR270.61. This documertian
must include the following information:

() All information required by paragrapha(1)(i) i (iv) of this section;
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(i) The anticipated or actual frequency and quantity of generatiexpidsivematerial;
(iif) The expected timeframe from discoverygeneration to final treatment;

(iv) A list of existingavailable alternative technologittgt are knowro treat thevaste
explosiveidentified in paragraph (b)({i) and which can either be brought to the locat@mruse
or to which the wastes can be trantpd and,

(v) Rationale to support a determination that no safe alternative technology is available
for use within a reasonable time given the-sgecific situationor that the explosive material
cannot be shipped ofiite

(2) Documentatiomequiredin 8 265.715()(1) must be submitted to the Director within
five (5) days of beginning treatment and must be incorporated into the emergency permit.

(3) If the Director determines, based on the documentation submitted, thatatimeent
activity does not qualify for an emergency permit, thentteatmenmust cease until a permit
application with an alternative technology evaluation is received pursuddCFR270.10 and
in accordance witthe applicable standardssubpart Yof this part

(4) Treatment by OB/OD must cease if and when an alternative technology is selected

and implementedn accordance with the revised emergency permit

PART 27017 EPA ADMINISTERED PERMIT PROGRAMS: THE HAZARDOUS
WASTE PERMIT PROGRAM

18. The Authority citation for part 276ontinuedo read as follows:

Authority : 42 U.S.C. 6905, 6912, 6924, 6925, 6927, 6939, and 6974.

Subpart A7 General Information

19. Amend§ 270.1 byrevising paragrapit}(3)(D) to read as follows
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§ 270.1Purpose and scope of these regulations.

(C) * * *

(3) ***

(iv) Any personwhoresponds to aaexplosives or munitions emergeneyistalso
comply withthe reporting requirements 40 CFR 264.715(41) or 265.715(¥1).

Subpart B Permit Application
20.Amend§ 270.10by adding paragrapta)(7) to read as follows
§270.10 General application requirements.

(a)* * *

(7) If you are seeking a permit for a Mobile Treatment Unit to treat waste explosives, the
procedures for application and issuance are fousdhlpart K of this part.

I
21. Amend§ 270.23by revisingthe sectiorheadingtheintroductoryparagraphparagraph
(@)(2), (3) and (b),redesignatingparagraph (eds paragraph (f), and adding a new paragraph (e).
The revisions and addition tead as follows
§ 270.23 Specific part B information requirements for miscellaneousnd open burn and
open detonationunits.

Except as otherwise provided8m164.600 ownergoperators of facilities that treat, store,
or dispose of hazardous waste in miscellaneous anéi®pen burn and open detonation units
must provide the following additional information:

@) * * *

(2) Detailed plans and engineering reports describing how the unit will be located,

designed, constructed, operated, maintained, monitored, inspected, and closed to comply with the
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requrements o088 264.601and264.602for miscellaneous unit®r 88 264.708, 264.709, and
264.712for OB/OD units and

(3) For disposal unitand treatment units thaainnotclean closea detailed description of
the plans to comply with the pestosure regirements o8 264.603or miscellaneous unitsr 8
264.714 for OB/OD units

(b) Detailed hydrologic, geologic, and meteorologic assessments arnalskamadaps for
the region surrounding the site that address and ensure compliance of the unit withteath fac
the environmental performance standard§ 864.601Imiscellaneous units or technical standards
of 40 CFR264.708, 264.709, and 264.712 for OB/OD uritthe applicant can demonstrate that
he does not violate the environmental performance standagd®6df.601or technical standards
of 40 CFR264.708, 264.709, and 264.712 for OB/OD uaits the Director agrees with such
demonstration, preliminary hyalogic, geologic, and meteorologic assessments will suffice.

* ok % k%

(e) For onvnerdoperators oDB/OD units regulated undesubpart Ythat identified
alternatives to OB/O[Xhe required evaluation of alternative technologeeschedule to
implementthe selected alternativee bepermitted undesubpart X

(f) Any additional information determined by the Director to be necessary for evaluation
of compliance of the unit with the environmental performance standagda6sf.601

M
Subpart DT Changes to Permit
22.Amend8§ 270.42by:

a. Adding paragraph (l)and

b. AmendingAppendixlt o A 270. 42 by adding thetoentry
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https://www.ecfr.gov/current/title-40/section-264.601

the end of the appendix.
The additions to read &sllows:
§ 270.42Permit modification at the request of the permittee.
I
() Modification of RCRA Mobile Treatment Unit (MTU) Permits treating waste
explosivesAll modifications to a permit for an MTU treating waste explosives shall adhere to
the process for Claggpermit modifications in 8§ 270.42(a) and shall require the prior written

approval of the Director.

* %k x %

* %k x %

Appendix 1to § 270.42 Classification of Permit Modification

Modifications H Class \

*kkkk

P. Mobile Treatment Units

1. All modifications to a permit for an MTU treating waste explosives issue(

1
accordance witubpart K of this part. 1
\Q. Open Burning and Open Detonation Units H
1. Changedo alternative technology implementation scheguesuant t& 11

264.707€)(3).

Subpart Fi Special Forms of Permits
23.Amend8§ 270.61by revising paragraptb) to read as follows:

§ 270.61 Emergency permits.

* k k k% %

(b) This emergency permit:
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(1) May be oral or written. If oral, it must be followed in five days by a written
emergency permit;

(2) Must not exceed 90 days in duration;

(3) Must clearly specify the hazardous wastes to be received, and the manner and location
of their treatment, storaget disposal;

(4) May be terminated by the Director at any time without process if he or she determines
that termination is appropriate pootect human health and the environment;

(5) Must be accompanied by a public notice published u&de@4.10(b)ncluding:

(i) Name ad address of the office granting the emergency authorization;

(i) Name and location of the permitted HWM facility;

(iii) A brief description of the wastes involved;

(iv) A brief description of the action authorized and reasons for authorizing it; and

(v) Duration of the emergency permit; and

(6) Must incorporate, to the extent possible and not inconsistent with the emergency
situation, all applicable requirements of this part 40¢CFR patis 264and266, including for
emergenciesvolving explosives andnunitionsan evaluation and implementation of alternative
technologieso OB/ODas required by 264.715(0)(1)(iv)-(v).

(7) In the case adinemergencyituationthatincludesexplosives and munitiont)e
permit may be renewed one time, for an additional 90 days, at the discretion of the Director.
additionaltime is needed to accommodate procureraadtoperatiomf an alternative
technology for treatment at the response location, the Director may renew the permit for a total

period not to exceed one year.

* %k x %
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24. Amendsubpart F by adding 270.69to readas follows

§ 270.69 Mobile Treatment Unit (MTU)Permits.

Mobile Treatment Units permits are special forms of permits that are regulated under

subpart K of this part.

P —_—
25.Amend part 270 by addirmgbpart Kto readas follows
Subpart K i RCRA Permits for Mobile Treatment Units (MTUSs) to Treat Waste
Explosives
§ 270.330 Applicability.

(a) An ownefoperator of an MTU, or group of identical MTUs, as defined in 8§ 260.10,
may obtain a RCRMTU permit to treat only waste explosives as defined in@B126 by
adhering to the procedures in thibpart.

(b) The owneloperator of an MTU, or group of identical MTUs, may not treat waste
explosives until they have obtained a RCRA MTU permit as described subipart.

(c) Thissubpart does not apply to MTUs seeking to treategplosive hazardousastes
or to MTUs seeking to treat explosive hazardous waste in response to an emengien@g
264.1(9)(8)(i)(D), 265.1(c)(11)(i)(D), 270.1(c)(3)(D), and 270.61
§ 270.331 Obtaining an MTU permit to treat only waste explosives

An owneroperator of aMTU, or group of identical MTUs, seeking to treat waste
explosives must first apply for and obtain a nationwide conditional approval in accordance with
88§ 270.332 through 270.334. Upon receiving a nationwide conditional approval, the

owneroperator is eligple to applyfor aRCRA MTU permit in accordance with 88§ 270.335
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through 270.337 for each location at which the unit, or group of identical units, will treat waste
explosives (locatiorspecific permit).
§ 270.332 Application process for a nationwide contitbnal approval.

(a) An ownefoperator of a MTU seeking a nationwide conditional approval to treat
waste explosives must complete an application, sign it, and submit it to the Director according to
the requirements in this section.

(b) Both the owner anthe operator must sign the nationwide conditional approval
application and any required reports according to 8 270.11(a), (b), and (c). In the application,
both the owner and the operator must also make the certification required under § 270.11(d)(2).

(c) The application for a nationwide conditional approval must include all information
required by 8§ 270.333.

(d) If the Director tentatively finds that the application for a nationwide conditional
approval includes all of the information required by § 270a8388that the proposed design and
operating standards meet the applicable regulatory staride264.1(k) the Director will make
a tentative decision to approve the nationwide conditional approval application. The Director
will then prepare a draftationwide conditional approval and provide an opportunity for public
comment, in accordance with paragraph (g) of this section, before making a final decision on the
nationwide conditional approval application.

(e) If the Director finds that the nationveidonditional approval application does not
include all of the information required by 8 270.333 or the proposed design and operating
standards do not meet the applicable regulatory stanie?ég.1(k) the Director may request
additional information fro the applicant or ask the applicant to correct deficiencies in their

application. If the applicant fails or refuses to provide any additional information the Director
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requests, or to correct any deficiencies in the nationwide conditional approval aqp)|itet
Director may make a tentative decision to deny the nationwide conditional approval application.
After making this tentative decision, the Director will prepare a notice of intent to deny the
nati onwide conditional ianptpernotv alo adpepnlyioc)a tainodn
opportunity for public comment, in accordance with paragraph (g) of this section, before making
a final decision on the nationwide conditional approval application. The Director may deny the
nationwide conditional approvapplication either in its entirety or in part.

(f) The Director musalsa

(1) Prepare a statement of basis that briefly describes the derivation of the conditions of
the draft nationwide conditional approval and the reasons for them, or the rationale for the notice
of intent to deny;

(2) Compile an administrative record, indlogl:

(i) The nationwide conditional approval application, and any supporting data furnished by
the applicant;

(i) The draft nationwide conditional approval or notice of intent to deny;

(iif) The statement of basis and all documents cited therein (ladateadily available
online or published material that is generally available need not be physically included with the
rest of the record, as long as it is specifically referred to in the statement of basis);

(iv) Any other documents that support the dami to approve or deny the nationwide
conditional approval; and

(v) A copy of the final nationwide conditional approval or notice of intent to deny, once

issued.
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(3) Make information contained in the administrative record available for review by the
public.

(g) Prior to making a final determination, the Director must:

(1) Provide notice ofthe draft nationwide conditional approwalnotice of intent to deny
and the location of the administrative recordhe Federal Registeto provide at least 30 days
for publiccomment andnake the draft available online

(h) (1) The Director must consider and respond to any significant comments raised during
the public commenperiod andnayrevise thelraft nationwide conditional approval notice of
intent to denybased on those comments, as appropriate.

(2) If the Director determines that the nationwide conditiapgiroval includeghe
information and terms and conditions required in § 270.334, then the Director will issue a final
decision approving the nationwide conditional approval and, in writing, notify the applicant and
all commentergwho provided contact informatiolon thedraft nationwide conditional approval
that the nationwide conditional approval application has been approved.

(3) If the Director determines that the nationwide conditional approval does not include
the information and terms and conditions required i@@ 234, then the Director will issue a
final decision denying the nationwide conditional approval and, in writing, notify the applicant
and all commenter@vho provided contact information the draft nationwide conditional
approval that the nationwid@wditional approval application has been denied.

(4) If the Director's final decision is that the tentative decision to deny the conditional
approval application was incorrect, the Director will withdraw the notice of intent to deny and
proceed to prepaiedraft nationwide conditional approval, according to the requirements in this

subpart.
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(5) When the Director issues the final nationwide conditional approval decision, the
Director musincludereferenceto the procedures for appealing the decision ugd&r0.332(i).

(i) Administrative appeals. (1) Any commenter on the draft conditional approval or notice
of intent to deny, may appeal the Director's decision to deny the conditional approval application
to EPA's Environmental Appeals Boardaccordancevith 8 124.19 of this chapter. Any person
who did not file comments on the draft conditional approvalenia] may petition for
administrative review onlwith respect to anghanges from the draft to the final conditional
approval decision. Appeals obnditional approvals may be made to the same extent as for final
permit decisions under 8§ 124.15 of this chapter (or a decision under 8§ 270.29 to deny a permit for
the active life of a RCRA hazardous waste management facility or unit).

(2) This appeal ia prerequisite to seeking judicial review of these EPA actions.

§ 270.333 Application contents for a nationwide conditional approval

(a) The application for a nationwide conditional approval for an MTU, or group of
identical MTUs, must include the inforitnan required by § 270.13 except that the information
required by 8§ 270.13(b), (f) and (l) is not required.

(b) The application for a nationwide conditional approval for an MTU, or group of
identical MTUs, must include sufficient information to demonstitad¢ design and operation of
the MTU will ensure compliance with applicable requirementsadf 264 of this Chapter as
specified by 8§ 264.1(k). However, the following information is not required until the loeation
specific permit stage of the permittipgocess:

(1) The information on arrangements with local authorities required by § 264.37; and

(2) The information regarding arrangements with local authorities required to be in the

MTUG6s contingency plan as per A 264.52(c);
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(c) The application for aationwide conditional approval for an MTU, or group of
identical MTUs, must include the information required by § 270.23 (a), (d)and (

(d) If the application for a nationwide conditional approval relates to a group of identical
MTUs, the applicatiomust include a certification from a registered professional engineer that
the units are identical; and

(e) For the purposes of complying with this Section, references in 8§ 270.13, 270.14, and
270.23 to fipermito shoul d frowalr ead as Anati onw
§ 270.334 Nationwide conditional approval conditions
If the Director prepares a nationwide conditional approval, it must include the:

(a) Information required under § 270.13 (a), (d), (e), (i), and (j);

(b) The following terms and conditions:

(1) Terms and conditions necessary to ensure that the operating requirements specified in
the nationwide conditional approval comply with the lagable part 264 standards as described
in 8 264.1(Kk).

(2) Terms and conditions in 88 270.30 and 270.31;

(3) A requirement to notify EPA each time an MTU treats waste explosives at a location,
including the start and end dates of treatment and the quahtitastes treatednd

(4) Terms and conditions for modifying, revoking and reissuing, and terminating the
MTU nationwideconditional approvah accordance witlg§ 27041 - 270.43
§ 270.335 Application process for a RCRA MTU permit

(a) An ownefoperator of an MTU seeking a permit to treat only waste explosives as
defined in 8 26.10, must complete an application, sign it, and submit it to the Director according

to the requirements in this section.

289



(b) Both the owner and the operator must sigrprenit application and any required
reports according to 8 270.11(a), (b), and (c). In the application, both the owner and the operator
must also make the certification required under 8§ 270.11(d)(1).

(c) The application for a permit must include all infation required by § 270.336.

(d) If the Director tentatively finds that the application for a permit includes all of the
information required by § 270.336 and that the proposed design and operating standards meet the
applicable regulatory standards of &2L(k) and 88 270.30 through 270.32, the Director will
make a tentative decision to approve the permit application. The Director will then prepare a
draft permit and provide an opportunity for public comment, in accordance with paragraph (g) of
this secton, before making a final decision on the permit application.

(e) If the Director tentatively finds that the permit application does not include all of the
information required by § 270.336 or the proposed design and operating standards do not meet
the apfticable regulatory standards of § 264.1(k) and 88§ 270.30 through 270.32, the Director
may request additional information from the applicant or ask the applicant to correct deficiencies
in their application. If the applicant fails or refuses to provideaaditional information the
Director requests, or to correct any deficiencies in the permit application, the Director may make
a tentative decision to deny the permit application. After making this tentative decision, the
Director will prepare a notice ofiit ent t o deny the permit applica
and provide an opportunity for comment, in accordance with paragraph (g) of this section, before
making a final decision on the permit application. The Director may deny the permit applicati
either in its entirety or in part.

() The Directomust also
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(1) Prepare a statement of basis that briefly describes the derivation of the conditions of
the draft permit and the reasons for them, or the rationale for the notice of intent to deny;

(2) Compile an administrative record, including:

(i) The permit application and the nationwide conditional approval, and any supporting
data furnished by the applicant;

(i) The draft permit or notice of intent to deny;

(iif) The statement of basis and dbcuments cited therein (material readily available
online or published material that is generally available need not be physically included with the
rest of the record, as long as it is specifically referred to in the statement of basis);

(iv) Any other documents that support the decision to approve or deny the permit; and

(v) A copy of the final permit or notice of intent to deny, once issued.

(3) Make information contained in the administrative record available for review by the
public.

(9) (1) Prior to making a final determination, the Director must:

() Send notice to the applicant of their intention to approve or deny the permit
application, and send the applicant a copy of the statement of basis;

(i) Publish a notice of their intention to @ove or deny the permit application in a major
local newspaper of general circulation;

(iif) Broadcast their intention to approve or deny the permit application over a local radio
station; and

(iv) Send a notice of their intention to approve or denyp#renit application to each unit

of local government having jurisdiction over the area in which the site is located, and to each
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State agency having any authority under State law with respect to any construction or operations
at the site.

(2) The notice rguired by paragraph (g)(1) of this section must provide an opportunity
for the public to submit written comments on the draft permit or notice of intent to deny within at
least 45 days.

(3) The notice required by paragraph (g)(1) of this section mustieclu

(i) The name and address of the office processing the permit application;

(i) The name and address of the permit applicant, and if different, the site at which the
permit would allow the treatment of waste explosives;

(i) A brief description andxpected duration of the activity the permit will regulate;

(iv) The nameaddressand telephone number of a persas well as an email address,
from whom interested persons may obtain further information, including copies of the draft
permit or noticeof intent to deny, statement of basis, and the permit application;

(v) A brief description of the comment procedures in this section, and any other
procedures by which the public may participate in the permit decision;

(vi) If a hearing is scheduled, thlate, timeJocation,and purpose of the hearing;

(vii) If a hearing is not scheduled, a statement of procedures to request a hearing;

(viii) The location of the administrative record; and

(iv) Any additional information the Director considers necessaiproper.

(4) If, within the comment period, the Director receives written notice of opposition to
their intention to approve or deny the permit application and a request for a hearing, the Director
must hold an informal public hearing to discuss issalksing to the approval or denial of the

application. The Director may also determine on their own initiative that an informal hearing is
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appropriate. The hearing must include an opportunity for any person to present written or oral
comments. Whenever gsible, the Director must schedule this hearing at a location convenient
to the nearest population center to the site where waste explosives would be treated and give
notice according to the requirements in paragraph (g)(1) of this section. This noticatraus
minimum, include the information required by paragraph (g)(3) of this section and:

(i) Reference to the date of any previous public notices relating to the permit application;

(if) The datetime, and place of the hearing; and

(iii) A brief desciption of the nature and purpose of the hearing, including the applicable
rules and procedures.

(h) (1) The Director must consider and respond to any significant comments raised during
the public comment period, or during any hearing on the draft permit or notice of intkemiyto
andmayrevise the draft permit based on those comments, as appropriate.

(2) If the Director determines that the permit includes the information and terms and
conditions required in § 270.337, then the Director will issue a final decision approving the
permit and in writing, notify the applicant and all commentésho provided contact
information)on the draft permit that the permit application has been approved.

(3) If the Director determines that the permit does not include the information and terms
and condions required in 8§ 270.337, then the Director will issue a final decision denying the
permit and, in writing, notify the applicant and all commengetso provided contact
information)on the draft permit that the permit application has been denied.

(4) If the Director's final decision is that the tentative decision to deny the permit
application was incorrect, the Director will withdraw the notice of intent to deny and proceed to

prepare a draft permit, according to the requirements in this subpart.
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(5) When the Director issues the final permit decision, the Director must refer to the
procedures for appealing the decision under § 270.335(i).

(i) Administrative appeals.

(1) Any commenter on the draft permit or notice of intent to deny, may appeal the
Director'sfinal decision to approve or deny the permit application to EPA's Environmental
Appeals Board under § 124.19 of this chapter. Any person who did not file comments on the
draft permit, may petition for administrative review only to the extentettianges from the
draft to the final permit decision. Appeals of permits may be made to the same extent as for final
permit decisions under 8§ 124.15 of this chapter (or a decision under 8§ 270.29 to deny a permit for
the active life of a RCRA hazardous weamanagement facility or unit).

(2) This appeal is a prerequisite to seeking judicial review of these EPA actions.

§ 270.336 Application contents for a RCRA MTU permit

(a) The application for a RCRKMNTU permit for aa MTU, or group of identical MTUSs,
mustinclude:

(1) The nationwide conditional approval issued in accordance with § 270.332;

(2) The information required in § 270.13(b) and (f);

(3) The proposedtart date of operation, expected duration of activitiesttagroposed
types and volumes of wiasto be treategspecification of the types and quantities of wastes to
be treated at the site as well as the dates of operation of the MTU. The dates of operation must
account for any time necessary to comply with the interim clogapg@rement of the MT{and
the start and end dates must be less than 180agays

(4) The information required by 8§ 270.25(
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(5) Information demonstrating compliance with § 264.37 regarding arrangements with
local authorities;

(6) An updated contigency plan required bgubpart D of @rt 264 including the
information required by 8§ 264.52(c) reflecting the arrangements with local authaitees

(7) Evidence of an arrangemt between the original generatottlod waste explosives
and the MTU owné€operator as to who withke the actions required complywith the
applicable Part 262 regulations related to hayadous wastgg e ner at ed by the MTU
operations
§ 270.337 RCRA MTU permit conditions

If the Director prepares a draft permit, it must include the:

(a) Information and terms and conditions in the nationwide conditional approval issued in
accordance with § 270.332;

(b) The proposed MTU location of operation information required by § 27);13(

(c) Specification of the types and quantities of wastes to be treated at the site asawell as
permit term not to exceed five years ardrat on the consecutive daysf operation of the MTU
at the subject location consistevith definition of anMTU locationspecific permit in 260.1,0
and

(d) Any additional terms or conditions, including revisions to the conditional approval,
that the Director determines are necessary to achieve thereneintal performance standard in
§ 264.601 and the applicable monitoring, analysis, inspecgsppnseand reporting

requirements of § 264.602.
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PART 2717 REQUIREMENTS FOR AUTHORIZATION OF STATE HAZARDOUS
WASTE PROGRAMS

26.Amend8§ 271.1by revisingparagrgh (h)andamendinglable 1in paragraphj) by adding
an entryf o Revisions to Standards for the Open Burning/Open Detonation of Waste
Explosive® dhnonological order by promulgation date to readollows:

Subpart AT Requirements for Final Authorization

§ 271.1 Purpose and scope.

(h) Partial State programs are not allowed for programs operating under RCRA final
authorization. However, in many cases States will lack authority to regulate activities on Indian
lands. This lack of authority doest impair a State's ability to obtain full program approval in
accordance with this subpart, i.e., inability of a State to regulate activities on Indian lands does
not constitute a partial program. EPA will administer the program on Indian lands tatke S
does not seek this authority. Additionally, this paragraph does not apply to the authority to issue
nationwide conditional approvals and RCRA permits to Mobile Treatment Units (MTUS)

treating waste explosives undeibpart K ofpart 270 of this Chapte

* k k k%
(J) * % *
Table 1to paragraph (j)
Promulgation Federal Registe
Title of regulation Effective date
date reference
Revisions to Standards for the Open
[Month, XX, [Month, XX,
Burning/Open Detonation of Waste [XXXX]
XXXX] XXXX.]
Explosives
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27.Amend8§ 271.3by addng paragraph (b)(5)o readas follows:
§ 271.3 Availability of final authorization.
I
(b) * * *
(5) Any requirement applicable to the permitting of Mobile Treatment tmitieat
waste explosives
(i) Shall take effect in each State having a finally authorized State program on the same
date as such requirement takes effect in other States;
(i) Shall supersede any less stringent or inconsistent provision of a State program, and
(iif) Shall be carried ouby the Administrator in an authoriz&thate except where,
pursuant to section 3006(b) of RCRA, the State has received final authorization to carry out the

requirement in lieu of the Administrator.

297



