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August 2024
DISCLAIMER: This internal document includes suggested best practices for developing certification decision documents when the EPA is the certifying authority. This internal document is not a regulation, nor does it change or substitute for any applicable regulations. Thus, it does not impose legally binding requirements on the EPA, states, Tribes, other federal agencies or the regulated community. This internal document provides important clarity to inform future permitting decisions and other actions; it neither alters legal rights or obligations nor changes or creates law. In the event of a conflict between the discussion in this internal document and any statute or regulation, this internal document would not be controlling.
Background
When a certifying authority receives a request for certification, it may take one of four actions on the request for certification: 
1. Grant certification (40 CFR 121.7(c))
2. Grant certification with conditions (40 CFR 121.7(d))
3. Deny certification (40 CFR 121.7(e)) 
4. Expressly waive certification (40 CFR 121.7(f)) 
Although the U.S. Environmental Protection Agency is no longer requiring certifying authorities to include decision-specific contents in each of the four certification decisions, the EPA strongly encourages certifying authorities to include the recommended contents located at final rule sections 121.7(c) through (f) for transparency and clarity. 
This document provides direction on the types of information in certification decision documents issued by the EPA Regions when acting as the certifying authority.
[bookmark: _Contents_of_a][bookmark: _Example_of_Grant]Instructions for the EPA Regions when Acting as the Certifying Authority
1. After analyzing a request for certification and determining which action to take on a request for certification, select the appropriate certification decision template from below: 
a. Grant certification
b. Grant certification with conditions
c. Deny certification
d. Expressly waive certification
2. Replace text that is [highlighted, italicized and bracketed] as appropriate and in accordance with the instructions in the brackets. The final text should not be highlighted, italicized or bracketed.
3. If you are planning to issue a certification decision on a land of exclusive federal jurisdiction (LEFJ), please replace the sentence identified by the footnote for a grant of certification without conditions, a grant of certification with conditions, or a denial of certification. Please delete the bold, italicized, underlined text before finalizing your document.
4. If you are planning to issue a certification with conditions, there are several formatting option instructions identified in grey highlight, underlined, bold text for the conditions and relevant supporting information. Please delete this text before finalizing your document. 


[bookmark: _Example_of_Grant_1]Example of Grant of Certification Without Conditions when the EPA is the Certifying Authority
This grant of certification without conditions applies to the water quality-related impacts from the activity subject to the [type of Federal license or permit] referenced above, including the activity’s construction and operation, for [project name]. [Briefly describe where the project is located.] [Briefly describe triggering Federal license or permit.] 
[bookmark: _Hlk150865598]Section 401 of the Clean Water Act requires applicants for Federal licenses or permits to conduct any activity which may result in any discharge into waters of the United States to obtain a certification or waiver from the certifying authority where the discharge originates or will originate. Where no state or Tribe has authority to give such certification, the U.S. Environmental Protection Agency is the certifying authority. 33 U.S.C. 1341(a)(1). In this case, [state/Tribe] does not have the authority to provide CWA Section 401 certification for projects [at location], therefore, the EPA is making the certification decision for [Title of project][at location].[footnoteRef:2] [2:  For certification decisions in LEFJs, replace the sentence preceding this footnote in the template with the following text and include a footnote with the relevant statutory text or other reference identifying the LEFJ: In this case, the [state or Commonwealth] of [state name] does not have the authority to provide CWA Section 401 certification for projects within [name of LEFJ], which is exclusive federal jurisdiction in relevant respects. Therefore, the EPA is making the certification decision for the [project name] within [name of LEFJ]. ] 

The EPA has determined that the activity will comply with the applicable water quality requirements, including any limitation, standard, or other requirement under sections 301, 302, 303, 306, and 307 of the CWA; any federal and state or Tribal laws or regulations implementing those sections; and any other water quality-related requirement of state or Tribal law. 
Project Description
[Project and any potential discharge(s) description (e.g., permit/license type, project location, description of work, anticipated project impacts, etc.)]
The EPA’s Public Notice Process
On [DATE], the EPA received a request for certification from the project proponent. On [DATE], the EPA issued a public notice regarding the proposed project and provided the opportunity for the public to submit comments until [DATE]. [Insert description of public notice and comment process, including if there was a public hearing and/or if the EPA received any public comments. Include any information in response to public comments.]
General Information
The general information provided in this section does not constitute a certification condition(s).
[This section may include other information, but is not limited to: 
· Indicating that the project proponent is responsible for obtaining all other permits, licenses, and certifications that may be required by federal, local, or state or Tribal authorities
· Listing a point of contact at EPA 
· Indicating that the certification should be retained in the project proponent’s files with the applicable federal license or permit as documentation of EPA certification for the above-referenced project. 
· Indicating that the certification is specifically associated with the federal license or permit and expires when the federal license or permit expires.]
[Signature of Delegated Authority]

[bookmark: _Example_of_a]Example of a Grant of Certification with Conditions when the EPA is the Certifying Authority
This grant of certification with conditions applies to the water quality-related impacts from the activity subject to the [type of Federal license or permit] referenced above, including the activity’s construction and operation, for [project name]. [Briefly describe where the project is located.] [Briefly describe triggering federal license or permit.] 
Section 401 of the Clean Water Act requires applicants for Federal licenses or permits to conduct any activity which may result in any discharge into waters of the United States to obtain a certification or waiver from the certifying authority where the discharge originates or will originate. Where no state or Tribe has authority to give such certification, the U.S. Environmental Protection Agency is the certifying authority. 33 U.S.C. 1341(a)(1). In this case, [state/Tribe] does not have the authority to provide CWA Section 401 certification for projects [at location], therefore, the EPA is making the certification decision for [Title of project][at location]. [footnoteRef:3] [3:  For certification decisions in LEFJs, replace the sentence preceding this footnote in the template with the following text and include a footnote with the relevant statutory text or other reference identifying the LEFJ: In this case, the [state or Commonwealth] of [state name] does not have the authority to provide CWA Section 401 certification for projects within [name of LEFJ], which is exclusive federal jurisdiction in relevant respects. Therefore, the EPA is making the certification decision for the [project name] within [name of LEFJ].] 

Project Description
[Project and any potential discharge(s) description (e.g., permit/license type, project location, description of work, anticipated project impacts, etc.)]
The EPA’s Public Notice Process
On [DATE], the EPA received a request for certification from the project proponent. On [DATE], the EPA issued a public notice regarding the proposed project and provided the opportunity for the public to submit comments until [DATE]. [Insert description of public notice and comment process, including if there was a public hearing and/or if the EPA received any public comments. Include any information in response to public comments.]
General Information
The general information provided in this section does not constitute a certification condition(s).
[This section may include other information, but is not limited to: 
· Indicating that the project proponent is responsible for obtaining all other permits, licenses, and certifications that may be required by federal, local, or state or Tribal authorities
· Listing a point of contact at EPA 
· Indicating that the certification should be retained in the project proponent’s files with the applicable federal license or permit as documentation of EPA certification for the above-referenced project. 
· Indicating that the certification is specifically associated with the federal license or permit and expires when the federal license or permit expires.]
Conditions
[bookmark: _Hlk150864739]The EPA has determined that the activity will comply with the applicable water quality requirements, including any limitation, standard, or other requirement under sections 301, 302, 303, 306, and 307 of the CWA; any Federal and state or Tribal laws or regulations implementing those sections; and any other water quality-related requirement of state or Tribal law, subject to the following conditions pursuant to CWA Section 401(d).
FORMATTING FOR CONDITIONS – There are three options for listing conditions and supporting information for each condition
Option 1 – in text (include rationale and citation in text underneath the condition)
[Condition 1]
· This condition is necessary to assure that the activity will comply with [applicable water quality requirements] because [brief explanation]
· Citation that authorizes this condition: [A citation to federal, state, or Tribal law that authorizes the condition]  
Option 2 – in text (include rationale and citation in text underneath the condition)
[Condition 1]
This condition is necessary to assure that the activity will comply with [citation to federal, state, or Tribal law that authorizes the condition]; specifically, [brief explanation]
Option 3 – in footnotes (include rationale and citation in a footnote on the condition and include the condition text)
[Condition 1]1
1 This condition is necessary to assure that the activity will comply with [applicable water quality requirements] because [brief explanation]. Citation that authorizes this condition: [A citation to federal, state, or Tribal law that authorizes the condition] 

Option 4 – in table at the end or in an appendix (include rationale and citation in a table at the end or an appendix and include the condition in text)
Supporting Information for Certification Conditions
	Numbered or Indexed Conditions
	Why the condition is necessary to assure the activity will comply with water quality requirements
	Citation that authorizes the condition

	[Condition 1]
	[brief explanation]
	[A citation to federal, state, or Tribal law that authorizes the condition]



[bookmark: _Example_of_a_1][Signature of Delegated Authority]

[bookmark: _Example_of_a_2]Example of a Denial when the EPA is the Certifying Authority
This denial of certification applies to the water quality-related impacts from the activity subject to the [type of Federal license or permit] referenced above, including the activity’s construction and operation, for [project name]. [Briefly describe where the project is located.] [Briefly describe triggering Federal license or permit.] 
Section 401 of the Clean Water Act requires applicants for Federal licenses or permits to conduct any activity which may result in any discharge into waters of the United States to obtain a certification or waiver from the certifying authority where the discharge originates or will originate. Where no state or Tribe has authority to give such certification, the U.S. Environmental Protection Agency is the certifying authority. 33 U.S.C. 1341(a)(1). In this case, [state/Tribe] does not have the authority to provide CWA Section 401 certification for projects [at location], therefore, the EPA is making the certification decision for [Title of project][at location]. [footnoteRef:4] [4:  For certification decisions in LEFJs, replace the sentence preceding this footnote in the template with the following text and include a footnote with the relevant statutory text or other reference identifying the LEFJ: In this case, the [state or Commonwealth] of [state name] does not have the authority to provide CWA Section 401 certification for projects within [name of LEFJ], which is exclusive federal jurisdiction in relevant respects. Therefore, the EPA is making the certification decision for the [project name] within [name of LEFJ].] 

Project Description
[Project and any potential discharge(s) description (e.g., permit/license type, project location, description of work, anticipated project impacts, etc.)]
The EPA’s Public Notice Process
On [DATE], the EPA received a request for certification from the project proponent. On [DATE], the EPA issued a public notice regarding the proposed project and provided the opportunity for the public to submit comments until [DATE]. [Insert description of public notice and comment process, including if there was a public hearing and/or if the EPA received any public comments. Include any information in response to public comments.]
Certification Denial
The EPA cannot certify that the activity will comply with the applicable water quality requirements, including any limitation, standard, or other requirement under sections 301, 302, 303, 306, and 307 of the CWA; any Federal and state or Tribal laws or regulations implementing those sections; and any other water quality-related requirement of state or Tribal law, as explained below:
[Insert statement explaining why the certifying authority cannot certify that the activity will comply with water quality requirements – this statement should be a succinct explanation for the certification denial and could include information such as:
· Identify what information about the project or potential water quality effects is missing or incomplete that led the certifying authority to not be able to determine whether the activity will comply with water quality requirements;
· Identify specific water quality requirements with which the activity will not comply]

[bookmark: _Example_of_an][Signature of Delegated Authority]

[bookmark: _Example_of_an_1]Example of an Express Waiver when the EPA is the Certifying Authority
This express waiver of certification applies to the water quality-related impacts from the activity subject to the [type of Federal license or permit] referenced above, including the activity’s construction and operation, for [project name]. [Briefly describe where the project is located.] [Briefly describe triggering federal license or permit.] 
Section 401 of the Clean Water Act requires applicants for Federal licenses or permits to conduct any activity which may result in any discharge into waters of the United States to obtain a certification or waiver from the certifying authority where the discharge originates or will originate. Where no state or Tribe has authority to give such certification, the U.S. Environmental Protection Agency is the certifying authority. 33 U.S.C. 1341(a)(1). In this case, [state/Tribe] does not have the authority to provide CWA Section 401 certification for projects [at location], therefore, the EPA is making the certification decision for [Title of project][at location].
EPA is expressly waiving its authority to act on the request for certification for [project title].
Project Description
[Project and any potential discharge(s) description (e.g., permit/license type, project location, description of work, anticipated project impacts, etc.)]
The EPA’s Public Notice Process
On [DATE], the EPA received a request for certification from the project proponent. On [DATE], the EPA issued a public notice regarding the proposed project and provided the opportunity for the public to submit comments until [DATE]. [Insert description of public notice and comment process, including if there was a public hearing and/or if the EPA received any public comments. Include any information in response to public comments.]
General Information
The general information provided in this section does not constitute a certification condition(s).
[This section may include other information, but is not limited to: 
· Indicating that the project proponent is responsible for obtaining all other permits, licenses, and certifications that may be required by federal, local, or state or Tribal authorities
· Listing a point of contact at EPA 
· Indicating that the certification decision should be retained in the project proponent’s files with the applicable federal license or permit as documentation of EPA certification for the above-referenced project. 
· Indicating that the certification decision is specifically associated with the federal license or permit and expires when the federal license or permit expires.]
[Signature of Delegated Authority]
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