UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION ___

	
IN THE MATTER OF: [Name of Superfund Site]

UNDER THE AUTHORITY OF THE COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION, AND LIABILITY ACT, 42 U.S.C. §§ 9601, et seq.

	
[Docket Number]

Agreement for Release and
Waiver of Lien,

CERCLA § 107(r)
[Name of Purchaser]




INSTRUCTIONS
[bookmark: _Hlk173738870]• 	This model may be used to release and waive any windfall lien arising under section 107(r) of the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA), 42 U.S.C. § 9607(r), with respect to a bona fide prospective purchaser (BFPP), through the payment of cash and agreement to comply with applicable property requirements. This model assumes that a CERCLA § 107(r) lien has not arisen. Where a notice of the section 107(r) lien has been filed, it will be necessary to execute an additional document to file in the recorder’s office where the notice was filed. There may be a situation where it will also be appropriate to address a filed CERCLA § 107(l), 42 U.S.C. § 9607(l), lien through this model, and additional language may be added for that purpose. The authority to enter Agreements for Release and Waiver of Lien, CERCLA § 107(r), has been delegated under EPA Delegation 14-14I to the Regional Administrators, who may then further redelegate this authority. Exercise of this authority to enter into windfall lien release and waiver agreements requires consultation with the Office of Enforcement and Compliance Assurance’s Office of Site Remediation Enforcement (OECA/OSRE).]. 
•	To insert text copied from a different document, always use the “Paste Special” function: Press Ctrl-Alt-V > click “Unformatted Text” > “OK.” Pasting text from a different document using “Ctrl-V” will cause unpredictable and frustrating formatting results.
•	To insert a new paragraph or Section heading, move the cursor to location of new paragraph, and press “Enter.” To assign the desired outline level to your new paragraph: click “Home” > and then “LVL 1”, “LVL 2,” etc. or “Section Head.”
•	To add an updateable section or paragraph cross-reference: Move cursor to desired location > Click “References” tab > “Cross-reference” > under “Reference type,” select “Numbered item” > under “Insert reference to,” select “Paragraph Number (full context)” > under “For which numbered item,” select desired § or ¶ > “Insert.”
•	To update the cross-references: Press Ctrl-A > fn-F9 > “update entire table” > OK. Note: If a numbered ¶ that was cross-referenced elsewhere in the document has been deleted, remove the “broken” ¶ cross-reference. To find broken cross-references, search for “Error!”.
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[bookmark: _Toc180434532]GENERAL PROVISIONS
This Agreement for Release and Waiver of Lien Agreement (“Agreement”) is entered into voluntarily by the United States Environmental Protection Agency (“EPA”) and [Purchaser name] (“Purchaser”) (collectively, the “Parties”). This Agreement provides for payment by Purchaser and compliance with certain requirements at or in connection with the property located at [address or description of location] in [city], ______ County, [state] (the “Property”), [known as / which is part of] the ______ Superfund Site (“Site”).
This Agreement is entered into pursuant to section 107(r)(2) of the Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (“CERCLA”), 42 U.S.C. §§ 9601, et seq. EPA is proceeding under the CERCLA authority vested in the President of the United States and delegated to the Administrator of EPA and further delegated to the undersigned EPA Regional official. [NOTE: Provide introductory information, consistent with the Definitions and Statement of Facts, about the property to which the release and waiver of lien will be applicable and also provide information about Purchaser, including name, address, and corporate status, if applicable. If the Property is part of a larger, or smaller, Site, explain relationship of the Property to the Site and include size and description of each.] 
Purchaser agrees to undertake all actions required by the terms and conditions of this Agreement. In exchange, this Agreement settles and resolves, subject to Section IX (Reservation of Rights), the lien against the Property under section 107(r) of CERCLA.
The release and waiver of this lien, in exchange for Purchaser’s payment to EPA and agreement to comply with Section VII (Property Requirements) and section 101(40) of CERCLA, satisfactory to the Regional Administrator, EPA Region ___, or his/her delegate, is fair, reasonable, in the public interest, and consistent with CERCLA. 
[bookmark: _Toc180434533]PARTIES BOUND
This Agreement is binding upon EPA and upon Purchaser and its successors [and heirs]. Unless EPA otherwise consents, any change in ownership or corporate or other legal status of Purchaser does not alter Purchaser’s responsibilities under this Agreement. Except as provided in ¶ 15, transfer of the Property or any portion thereof does not alter any of Purchaser’s obligations under this Agreement.
Purchaser shall provide notice of this Agreement to officers, directors, employees, agents, contractors, subcontractors, or any person representing Purchaser with respect to the Property. Purchaser is responsible for ensuring that such persons act in accordance with the terms of this Agreement.
[bookmark: _Toc180434534]DEFINITIONS
Terms not otherwise defined in this Agreement have the meanings assigned in CERCLA or in regulations promulgated under CERCLA. Whenever the terms set forth below are used in this Agreement, the following definitions apply:
"Agreement” means this Agreement for Release and Waiver of Lien Agreement and all appendices attached hereto. If there is a conflict between a provision in Sections I through XIV and a provision in any appendix, the provision in Sections I through XIV controls.
“Bona Fide Prospective Purchaser” or “BFPP” means a person meeting the criteria in sections 101(40) and 107(r)(1) of CERCLA, 42 U.S.C. §§ 9601(40) and 9607(r)(1).
“Effective Date” means the effective date of this Agreement as provided in Section IX (Reservation of Rights).
“EPA” means the United States Environmental Protection Agency.
“Fund” means the Hazardous Substance Superfund established under section 9507 of the Internal Revenue Code, 26 U.S.C. § 9507.
“Including” or “including” means “including but not limited to.”
“Institutional Controls” means (a) Proprietary Controls (i.e., easements or covenants running with the land that: (i) limit land, water, or other resource use, provide access rights, or both and (ii) are created under common law or statutory law by an instrument that is recorded, or for which notice is recorded, in the appropriate land records office) and (b) state or local laws, regulations, ordinances, zoning restrictions, or other governmental controls or notices that: (i) limit land, water, or other resource use to minimize the potential for human exposure to Waste Material at or in connection with the Site; (ii) limit land, water, or other resource use to implement, ensure non-interference with, or ensure the protectiveness of the response action; (iii) provide information intended to modify or guide human behavior at or in connection with the Site; or (iv) any combination thereof.
“Interest” means interest at the rate specified for interest on investments of the Fund, as provided under section 107(a) of CERCLA, compounded annually on October 1 of each year. The applicable rate of interest is the rate in effect at the time the interest accrues. The rate of interest is subject to change on October 1 of each year. As of the date EPA signs this Agreement, rates are available online at https://www.epa.gov/superfund/superfund-interest-rates.
"Paragraph” or “¶” means a portion of this Agreement identified by an Arabic numeral or an upper- or lower-case letter.
“Parties” means EPA and Purchaser.
“Prior Encumbrances” means all record matters that affect title to the Property, including all prior liens, claims, rights (such as easements), mortgages, and other encumbrances.
“Property” means that portion of the Site, located at [address or description of location] in [city], ______ County, [state], encompassing approximately __ acres, which is depicted generally in Exhibit 1, and shown on the map included as Exhibit___ to this Agreement.
“Section” means a portion of this Agreement identified by a Roman numeral.
“Site” means the ______ Superfund Site, [comprising approximately __ acres, located at [address or description of location] in [city], ______ County, [state], and depicted generally on the map attached as Exhibit __. The Site includes the Property, and all areas to which hazardous substances and/or pollutants or contaminants have been deposited, stored, disposed of, placed, or otherwise come to be located.
“United States” means the United States of America and each department, agency, and instrumentality of the United States, including EPA.
“Waste Material” means (a) any “hazardous substance” under section 101(14) of CERCLA; (b) any pollutant or contaminant under section 101(33) of CERCLA; (c) any “solid waste” under section 1004(27) of RCRA; and (d) any [“hazardous material”] under [insert appropriate state or tribal statutory terminology and citation].
[bookmark: _Toc180434535]STATEMENT OF FACTS
[NOTE: Include only those facts relating to the Property that are relevant to the lien being released and waived, including how response costs incurred or to be incurred gave rise to a lien. Avoid adding information that relates only to actions or parties that are outside of this Agreement.] 
[bookmark: _Toc180434536]BFPP STATUS
Purchaser represents that it is a bona fide prospective purchaser (“BFPP”) meeting the criteria in sections 101(40) and 107(r)(1) of CERCLA, that it has and will continue to comply with sections 101(40) and 107(r)(1) during its ownership of the Property, including, without limitation, the exercise of “appropriate care” by taking “reasonable steps” as set forth in section 101(40)(B)(iv), and the implementation of and compliance with any land use restrictions and Institutional Controls as set forth in section 101(40)(B)(vi), and thus qualifies for the protection from liability under CERCLA set forth in section 107(r)(1) of CERCLA with respect to the Property.[footnoteRef:1] [1:  If Purchaser has not yet achieved BFPP status, replace this sentence with the following:
Purchaser represents that upon acquisition of the Property it will be a bona fide prospective purchaser (“BFPP”) meeting the criteria in sections 101(40) and 107(r)(1) of CERCLA, that it will continue to comply with sections 101(40) and 107(r)(1) during its ownership of the Property, including, without limitation, the exercise of "appropriate care" by taking "reasonable steps" as set forth in section 101(40)(B)(iv), and the implementation of and compliance with any land use restrictions and Institutional Controls as set forth in section 101(40)(B)(vi), and thus will qualify for the protection from liability under CERCLA set forth in section 107(r)(1) of CERCLA with respect to the Property.] 

[bookmark: _Ref180433937][bookmark: _Toc180434537] PAYMENT
[bookmark: _Ref180433542]In consideration of and in exchange for EPA’s release and waiver of any lien it has or may have under section 107(r) of CERCLA with respect to the Property, Purchaser agrees, within __ days of the Effective Date [if EPA is resolving a lien that has arisen, payment may instead need to be made at the closing date], to pay to EPA the sum of $______. If the payment required under this Paragraph is late, Purchaser shall pay an additional amount for Interest accrued from the Effective Date until the date of payment.
Purchaser shall make all payments at https://www.pay.gov using the EPA Miscellaneous Payments Cincinnati Finance Center link and include references to the CERCLA docket number and Site/Spill ID number and the purpose of the payment. Purchaser shall send notices of this payment to EPA and include these references. EPA will deposit the amounts paid under ¶ 9 in the Fund.
[bookmark: _Toc180434538]PROPERTY REQUIREMENTS
Notices. Purchaser shall provide all legally required notices with respect to the discovery or release of any hazardous substance at the Property that occurs after the Effective Date.
Release Reporting. Upon the occurrence of any event that Purchaser is required to report under CERCLA § 103 or section 304 of the Emergency Planning and Community Right-to-Know Act (“EPCRA”), 42 U.S.C. § 11004, Purchaser shall immediately orally notify the [On-Scene Coordinator/Remedial Project Manager] or, in the event of their unavailability, the EPA Regional Duty Officer at [insert EPA Regional spill phone number], and the National Response Center at (800) 424-8802. Purchaser shall also submit a written report to EPA within seven days after the onset of such event that describes (a) the event and (b) all measures taken and to be taken: (1) to mitigate any release or threat of release; (2) to mitigate any endangerment caused or threatened by the release; and (3) to prevent the reoccurrence of any such a release or threat of release. The reporting requirements are in addition to the reporting required by CERCLA §§ 103 and 111(g) or EPCRA § 304.
Non-Interference and Access. Purchaser shall refrain from using the Property in any manner that EPA determines will pose an unacceptable risk to public health or welfare or the environment due to exposure to Waste Material, or interfere with or adversely affect the implementation, integrity, or protectiveness of the response action. Upon acquisition of the Property, Purchaser shall provide full cooperation, assistance, and access to persons that are authorized to conduct response actions or natural resource restoration at the Property (including the cooperation and access necessary for the installation, integrity, operation, and maintenance of any complete or partial response actions or natural resource restoration at the Property). Commencing on the Effective Date, Purchaser shall provide EPA [, the State,] and its [their] representatives, including contractors, and subcontractors, access to the Property [, and to any other property owned or controlled by Purchaser that is part of the Site,] at all reasonable times to conduct any activity regarding the Agreement at the Property, including the following:
overseeing compliance with the Agreement;
conducting investigations of contamination at or near the Property;
assessing the need for planning, implementing, or monitoring additional response actions at or near the Property;
implementing a response action by persons performing under EPA oversight;
implementing a response action by persons performing under EPA oversight;
implementing a response action by persons performing under EPA oversight;
determining whether the Property is being used in a manner that is prohibited or restricted, or that may need to be prohibited or restricted under this Agreement or an EPA decision document for the [Site/Property]; and
implementing, monitoring, maintaining, reporting on, and enforcing any land, water, or other resource use restrictions and any Institutional Controls.
Appropriate Care. Commencing on the Effective Date, Purchaser shall exercise appropriate care with respect to hazardous substances found at the Property by taking reasonable steps to stop any continuing release; prevent any threatened future release; and prevent or limit human, environmental or natural resource exposure to any previously released hazardous substance.
[bookmark: _Ref180433518]Notice to Successors-in-Title. [Purchaser shall within 15 days after the Effective Date, submit to EPA for approval a notice to be filed in the appropriate land records office regarding the Property. The notice must: (1) include a proper legal description of the Property; (2) provide notice to all successors-in-title that: (i) the Property is part of, or affected by, the Site, [(ii) EPA filed a notice of lien under section 107(r) of CERCLA, Instrument Number ______________, on __________________], [(iii) EPA has selected a [remedy/response action] for the [Site/Property]], [(iv)  Purchaser has entered into an [Consent Decree/Settlement Agreement] requiring implementation of this [remedy/response action] and compliance with the property requirements in this Section], and (v) that EPA has released and waived its section 107(r) lien on the Property in this Agreement; and (3) identify the name, CERCLA docket number, and Effective Date of this Agreement. Purchaser shall record the notice within 10 days after EPA’s approval of the notice and submit to EPA, within 10 days thereafter, a certified copy of the recorded notice.][footnoteRef:2] [2:  Regions negotiating Lien Release and Waiver Agreements for sites that may be owned by one person but controlled by another should discuss appropriate language for this Paragraph with OSRE.] 

Land, Water, or Other Resource Use Restrictions
Purchaser shall: (1) remain in compliance with any land use restrictions established in connection with any response action at the Property; (2) implement, maintain, ensure compliance with, and report on Institutional Controls identified in a decision document prepared in accordance with the National Contingency Plan; and (3) not impede the effectiveness or integrity of any Institutional Control employed at the Property in connection with a response action.  
[The following is a list of land, water, or other resource use restrictions currently applicable to the Property:
[Insert applicable restrictions.]][footnoteRef:3] [3:  Augment this list as appropriate:
1)	prohibiting the following activities which could interfere with the response action: ______;
2)	prohibiting use of contaminated groundwater; 
3)	prohibiting the following activities which could result in exposure to contaminants in subsurface soils and groundwater: ______; 
4)	ensuring that any new structures on the Property will not be constructed in the following manner which could interfere with the response action: ______;
5)	ensuring that any new structures on the Property will be constructed in the following manner which will minimize potential risk of inhalation of contaminants: ______; and
6)	compliance with the [insert title of Environmental Covenant document], attached as Appendix __.] 

For so long as Purchaser is an owner or operator of any of the Property, Purchaser shall require that Transferees and other parties with rights to use any of the Property provide access and cooperation to EPA, its authorized officers, employees, representatives, and all other persons performing response actions under EPA oversight. Purchaser shall require that Transferees and other parties with rights to use any of the Property implement and comply with any land use restrictions and Institutional Controls on the Property in connection with any response action, and not contest EPA’s authority to enforce any land use restrictions and Institutional Controls on any of the Property.
Purchaser shall not transfer its Property unless it has executed and recorded all Proprietary Controls and all instruments addressing Prior Encumbrances required by EPA regarding such Property in accordance with this Paragraph.
The Purchaser shall provide a copy of this Agreement to any lessee, sublessee, and other party with rights to use any of the Property.
Notwithstanding any provision of this Agreement, EPA retains all of its access authorities and rights, as well as all of its rights to require land, water, or other resource use restrictions and Institutional Controls, including related enforcement authorities, under CERCLA, RCRA, and any other applicable statute or regulations.
[bookmark: _Toc180434539]RELEASE AND WAIVER OF SECTION 107(r) LIEN
[bookmark: _Ref180433717]Subject to the Reservation of Rights in Section IX, upon payment of the amount specified in Section VI (Payment), EPA agrees to release and waive any lien it may have on the Property now and in the future under section 107(r) of CERCLA for costs incurred or to be incurred by EPA in responding to the release or threat of release of hazardous substances that were disposed of at the Site before Purchaser acquired ownership of the Property. 
[bookmark: _Toc180434540]RESERVATION OF RIGHTS
[bookmark: _Ref180433587]This Agreement does not release and waive or compromise any right of EPA or the United States other than the release and waiver by EPA of its right to assert or file a windfall lien pursuant to section 107(r) of CERCLA for costs incurred or to be incurred by EPA in responding to the release or threat of release of hazardous substances that were disposed of at the Site before Purchaser acquired ownership of the Property, subject to receipt of the payment from Purchaser as provided in Section VI. Notwithstanding any other provision of this Agreement, EPA reserves, and this Agreement is without prejudice to, all rights against Purchaser regarding the following:
[bookmark: _Ref180433743]liability for failure by Purchaser to meet a requirement of this Agreement.
liability for injury to, destruction of, or loss of natural resources, and for the costs of any natural resource damage assessments.
resources, and for the costs of any natural resource damage assessments;
[bookmark: _Ref180433762]liability under CERCLA, including sections 106 and 107, which arises due to failure of Purchaser, its assignees, successors in interest, or any lesses, sublessees, or other parties with rights to use the Property to comply with section 101(40) or 107(r)(1);
liability resulting from the disposal, release, or threat of release of hazardous substances, pollutants or contaminants at or in connection with the Site after Purchaser acquired ownership of the Property; and
criminal liability. 
[bookmark: _Ref180433559]With respect to any claim or cause of action asserted by the United States, Purchaser shall bear the burden of proving that Purchaser has complied with all the requirements of CERCLA §§ 101(40) and 107(r).
Nothing in this Agreement shall in any way restrict or limit the nature or scope of response actions that may be taken or be required by EPA in exercising its authority under federal law. Purchaser acknowledges that it is purchasing [has purchased] Property where response actions may be [and/or have been] required. Further, except as specifically provided in this Agreement, nothing in this Agreement shall prevent EPA from seeking legal or equitable relief to enforce the terms of this Agreement or from taking other legal or equitable action as it deems appropriate and necessary.

[bookmark: _Toc180434541]COVENANTS BY PURCHASER
[bookmark: _Ref180433869]Covenants by Purchaser
Subject to ¶ 28, Purchaser covenants not to sue and shall not assert any claim or cause of action against the United States under CERCLA, RCRA § 7002(a), the United States Constitution, the Tucker Act, 28 U.S.C. § 1491, the Equal Access to Justice Act, 28 U.S.C. § 2412, the State Constitution, State law, or at common law regarding payments under Section VI (Payment) and this Agreement.
Subject to ¶ 28, Purchaser covenants not to seek reimbursement from the Fund through CERCLA or any other law for the costs regarding payments under Section VI (Payment).
[bookmark: _Ref180433624]Purchaser’s Reservation. The covenants in ¶ 25 do not apply to any claim or cause of action brought, or order issued, after the Effective Date by EPA to the extent such claim, cause of action, or order is within the scope of a reservation under ¶¶ 22.a through 22.d. 
[bookmark: _Toc180434542]ENFORCEMENT
If Purchaser fails to comply with the terms of this Agreement, including the provisions of Section VI (Payment), it shall be liable for all litigation and other enforcement costs incurred by the United States to enforce this Agreement or otherwise obtain compliance.
The Parties agree that the United States District Court for the ______ District of ______ (“Court”) will have jurisdiction, including under section 113(b) of CERCLA for any judicial enforcement action brought with respect to this Agreement.
[bookmark: _Toc180434543]DISCLAIMER
This Agreement is in no way a finding by EPA as to the risks to public health and welfare and the environment that may be posed by contamination at the Property or the Site or a representation by EPA that the Property or the Site is fit for any particular purpose.
[bookmark: _Toc180434544]SIGNATORIES
[The/Each] undersigned representative of EPA and [the/each] undersigned representative of Purchaser certifies that the signatory is authorized to enter into the terms and conditions of this Agreement and to execute and legally bind Purchaser to this Agreement.
[bookmark: _Toc180434545]EFFECTIVE DATE
The Effective Date shall be the date upon which EPA issues written notice to the Purchaser that EPA has fully executed the Agreement.
 
IT IS SO AGREED:

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
BY:

______________________________		_____________________
Regional Administrator (or regional 			Date     
official with delegated signature authority)
Region __

IT IS SO AGREED:

BY: 

______________________________		_____________________
Name 							Date
2
