(b)(6) Privacy, (b)(7)(C) Enf. Privacy

May 30, 2024
By email

Kurt Temple, Acting Director

Office of External Civil Rights Compliance
United States Environmental Protection Agency
1200 Pennsylvania Ave., NW, Mail Code 2310A
Washington, DC 20460

Temple.Kurt@epa.gov

Title VI Complaints@epa.gov

Re:  Complaint under Title VI of the Civil Rights Act of 1964 and the Environmental
Protection Agency’s implementing regulations regarding discrimination by the
Albuquerque Environmental Health Department and the City of Albuquerque in
the administration of the Albuquerque-Bernalillo County Air Quality Program

Dear Acting Director Temple:

(b)(6) Privacy, (b)(7)(C) Enf. Privacy and the Natural Resources Defense
Council (NRDC) submit this complaint to urge EPA to impose concrete, enforceable
measures on a local government agency that is failing the most vulnerable residents of
Bernalillo County, New Mexico. The County, in which the City of Albuquerque sits, is
home to a number of lower-income Latino communities and communities of color
whose residents suffer disproportionate health burdens from air pollution. Within a
county that earns an “F” grade in all air quality metrics evaluated by the American
Lung Association,! pollution levels are appreciably worse in communities of color: in
many of these neighborhoods, diesel particulate matter pollution levels and EPA’s
respiratory hazard index are in the state’s 90th percentile.?

Ten years ago, the Southwest Organizing Project alerted EPA to the region’s
inequities by filing a Title VI complaint. That complaint alleged disparate impact

1 Am. Lung Ass'n, New Mexico: Bernalillo (last visited May 24, 2024),
https:/ /www.lung.org/research/sota/city-rankings/states/new-mexico/bernalillo.

2 See E]Screen Reports described infra at pages 24-25.
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discrimination by the permitting authority for Albuquerque and Bernalillo County, the
Albuquerque Environmental Health Department (EHD), and the appellate and
regulatory agency, the Albuquerque-Bernalillo County Air Quality Control Board (“Air
Board”). Despite accepting the complaint and drafting a proposed informal resolution
agreement, EPA has not imposed any requirements on EHD or the Air Board to prevent
discrimination. Although the Air Board accepted EPA’s proposed terms as necessary to
comply with Title VI, EHD balked at the draft agreement’s modest requirements.3

Given institutional inaction and worsening air quality, community members
petitioned the Air Board in 2022 to promulgate a cumulative impacts regulation that
would require EHD to map overburdened communities and limit their exposure to
additional air pollution. But in late 2023, just before the Air Board began public hearings
on the cumulative impacts rule, the Albuquerque City Council (“City Council”) —
without any resistance from, and perhaps in partnership with, EHD —tried to dismantle
the Air Board and prevent it from issuing any regulation at all. EHD is not merely
failing to comply with Title VI it is actively opposing the Air Board’s attempt to ensure
EHD complies with the dictates of law.

The City Council’s and EHD’s brazen attempt to frustrate the realization of a
fundamental goal of environmental justice — to recognize and reverse the deleterious
effects of disproportionate and dangerous air pollution—cries out for federal
intervention now. The current compliance situation is in a state of chaos. The Air
Board’s cumulative impacts regulation is in limbo as various entities —including EHD —
challenge it in New Mexico’s backlogged courts. The City Council’s intimidation and
attempted dismantling of the Air Board chills future action. History demonstrates that,
if left on its own, EHD will continue to permit industrial activity that will shower ever
more pollution on communities that already have too much, in stark disregard of the
Civil Rights Act and EPA policy.

3 Letter from Lauren Meiklejohn, Chair, Air Board, to Lilian S. Dorka, Deputy Assistant
Adm’r, EPA, re EPA File No. 13R-14-R6, at 2 (Jan. 12, 2023) (“ Air Board Letter”), attached
to Notice of Filing Air Board/USEPA Negotiations Which Invalidate the Rulemaking
Process and Suppl. Mot. to Disqualify (“Suppl. Mot. to Disqualify”), No. 2022-3
(Albuquerque-Bernalillo Cnty. Air Quality Control Bd. Mar. 29, 2023), Doc. 23.

Unless otherwise noted, any other citations to a docket going forward are to the Air
Board’s rulemaking docket in the form [Document Name] [page number] ([date filed]),
Doc [#].



We urge EPA to accept our complaint or, in the alternative, conduct a searching
compliance review of EHD, to achieve the same essential goal: the prompt adoption and
enforcement of a cumulative impacts regime in Bernalillo County that will map
overburdened lower-income communities of color and reverse the long history of over-
polluting those communities to the severe detriment of the people who reside in them.

I. Parties

(b)(6) Privacy, (b)(7)(C) Enf. Privacy

The complainants are and NRDC.

(b)(6) Privacy, (b)(7)(C) Enf. Privacy

NRDC is an environmental and public health nonprofit advocacy organization. It
is committed to protecting communities from health threats and works to reduce the
disproportionate burdens borne by communities of color and low-income communities
from environmental contamination, including air pollution. One of NRDC’s priorities is
to ensure that regulatory authorities consider cumulative impacts when making
decisions that affect communities already overburdened with pollution.

The recipients are EHD and the City of Albuquerque. EHD reviews and grants
air permit applications for the City of Albuquerque and Bernalillo County, New
Mexico. EHD is part of the City of Albuquerque’s government.* The City of

4 See City of Albuquerque, About the Air Quality Program (last visited May 30, 2024),
https:/ /www.cabg.gov/airquality /albuquergue-bernalillo-county-air-quality-program




Albuquerque, alongside Bernalillo County, sets the Air Board’s structure and powers
through local ordinances. See infra pp. 5-7.

IL. Jurisdiction

EPA will accept a complaint for investigation under Title VI if the complaint
(1) is in writing; (2) alleges discriminatory acts that, if true, may violate EPA’s Title VI
regulations; (3) identifies a recipient of EPA assistance that committed the alleged
discriminatory acts; and (4) is either filed within 180 days of the alleged discriminatory
acts or asserts a continuing discriminatory policy or practice. 42 U.S.C. § 2000d;
40 C.F.R. §7.120(b).5

This complaint meets each of these requirements. It is in writing; it cites
discriminatory conduct that may violate Title VI; and it identifies EHD and the City of
Albuquerque, which receive EPA financial assistance,® as the entities committing the
unlawful discriminatory acts. The complaint alleges continuing unlawful
discrimination by EHD in its administration of air pollution permitting: EHD has not
eliminated its policies that discriminate against communities of color, nearly eight years
after EPA accepted the Title VI complaint against EHD and the Air Board in July 2016.7

(“The Albuquerque-Bernalillo County Air Quality Program, administered by the City of
Albuquerque Environmental Health Department, is authorized to implement and
enforce clean air regulations to protect public health within the boundaries of the City
of Albuquerque and Bernalillo County.”).

5 See also U.S. EPA, External Civ. Rts. Compliance Off., Case Resolution Manual 5, 7-8
(Jan. 2021).

6 See, e.g., USASpending, Project Grant 02F33101,
https://www.usaspending.gov/award/ASST NON 02F33101 6800 (last visited May
24, 2024) (Grant to City of Albuquerque for air pollution mapping); USASpending,
Formula Grant 00615822,

https:/ /www.usaspending.gov/award/ASST NON_00615822 6800 (Grant to City of
Albuquerque to assist with implementation of air pollution control programs);
USASpending, Spending by Prime Award,

https:/ /www.usaspending.gov/search/?hash=ad4e3aa79463f10a8dfdde700219ea46
(last visited May 24, 2024) (filter of grants from EPA to City of Albuquerque from FY
2008 to FY 2024); see also Draft Informal Resolution Agreement 1 (“Draft Agreement”),
EPA Compl. No. 13R-14-R6 (undated), attached to Suppl. Mot. to Disqualify, supra n.3
(acknowledging EHD's receipt of EPA funds).

7 Letter from Lilian S. Dorka, Acting Dir., EPA Off. of Civ. Rts., to Kelsey Curran,
Chairperson, Albuquerque-Bernalillo Cnyt. Air Quality Control Bd., and Mary Lou




The complaint also is filed within 180 days of the City Council’s December 4, 2023
enactments to block the Air Board’s attempt to remedy the unlawful discrimination.?

In the alternative, even if EPA concludes that a prima facie case of disparate
impact or intentional race discrimination has not been made, it may still conduct a
compliance review to ensure recipients of federal funds are not engaging in
discriminatory conduct. See 40 C.F.R. § 7.115(a); 28 C.F.R. § 42.407(c). EPA has issued
public guidance on the criteria it uses to prioritize compliance reviews, and our request
meets the applicable criteria.

III.  Legal Framework

A. Air pollution regulation for Albuquerque & Bernalillo County under
the Clean Air Act

Under the Clean Air Act (CAA), states can formulate their own plans to meet
national ambient air quality standards. See 42 U.S.C. § 7410(a)(1). While states have
broad latitude, EPA must review and approve a state’s plan to ensure it meets certain
substantive and infrastructure requirements. See id.; see also 40 C.F.R. § 51.104(b)
(requiring states to submit any revisions to their plans within 60 days of adoption). A
state may rely on a local or regional government or agency to implement its plan in a
particular geographic area. See 42 U.S.C. § 7410(a)(2)(E). Failure by either the state or
local agency to meet CAA requirements results in EPA taking over the state’s air
pollution program unless the state fixes the problem. See id. § 7410(c)(1)(A).

New Mexico’s Air Quality Control Act divides air pollution authority between a
“department” that makes initial permitting decisions, N.M. Stat. Ann. §§ 74-2-2(C), -5.1,
-7(B), and an oversight “board” that issues regulations and hears permitting appeals,

id. §§ 74-2-3, -5(B), -7(H). Currently, the state government administers all parts of New
Mexico’s air program except for the area within the boundaries of the City of
Albuquerque and Bernalillo County. See 40 C.E.R. pt. 52, subpt. GG (New Mexico’s plan
showing New Mexico laws and City and County ordinances).

The governments of Albuquerque and Bernalillo County share authority over a
single air pollution program that covers the entire county, including Albuquerque. This
means Albuquerque and Bernalillo County each have ordinances delegating authority

Leonard, Envt. Health Dir., Albuquerque Air Quality Div. (July 19, 2016) (“2016
Acceptance Letter”).

8 See Albuquerque, N.M. Ordinance O-2023-29 (Dec. 4, 2023) & Resolution R-2023-097
(Dec. 4, 2023); see infra pp. 15-17 (describing effects of ordinance and resolution).
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to the Air Board and EHD to control air pollution, which —until the City Council’s
unilateral action in December 2023, see infra pp. 16-17 — substantially paralleled each
other. Compare Albuquerque, N.M. Ord. (“City Ord.”) Ch. 9, art. 5, pt. 1,° with Bernalillo
County, N.M. Ord. (“Cnty. Ord.”) Ch. 30, art. II.

Under the joint air pollution program, EHD is the local permitting authority. See
City Ord. § 9-5-1-5, -7; Cnty. Ord. § 30-34, -36; see also N.M. Admin. Code § 20.11.1.7
(defining EHD as the agency “responsible for the administration and enforcement” of
the area’s air regulations). Although run by the City of Albuquerque, EHD’s permitting
and enforcement authority covers both the City and the County —i.e., any entity that
needs a CAA permit in Bernalillo County must submit an application to EHD even if it
is not within Albuquerque’s city boundaries. See City Ord. § 9-5-1-5(A); Cnty. Ord. § 30-
34(a).

The Air Board is the local regulatory and appellate authority. It promulgates
regulations that cover air quality standards that EHD must incorporate into its
permitting decisions. See City Ord. §§ 9-5-1-3(A); -5-1-4(B); Cnty. Ord. § 30-33(b), ().
Any member of the public may file a petition with the Air Board to promulgate a rule.
See City Ord. § 9-5-1-6(A); Cnty. Ord. § 30-35(a). EHD also routinely files rulemaking
petitions with the Air Board.10 The Air Board cannot promulgate a regulation without a
public hearing. See City Ord. § 9-5-1-6(B); Cnty. Ord. § 30-35(b). Additionally, any
person who wishes to challenge EHD’s permitting decisions may file an appeal with the
Air Board. See City Ord. § 9-5-1-7(H); Cnty. Ord. § 30-36(h).

Like EHD, the Air Board’s authority applies to both the City and County. See
City Ord. § 9-5-1-3(A); Cnty. Ord. § 30-32(a). Unlike EHD, however, the Air Board has
specific structural requirements to ensure diversity in viewpoints and limit industry
capture as required by federal law. See City Ord. § 9-5-1-3(B)(4)(a), (E); Cnty. Ord. § 30-
32(b)(4)(A), (e); see also 42 U.S.C. § 7428 (income and conflicts of interest requirements

? Unless otherwise noted, citations to the Albuquerque Code of Ordinances refers to the
version linked on the City’s website as of May 28, 2024 —which does not reflect the City
Council’s December 2023 changes to the Air Board. This complaint cites to the
Ordinance O-2023-29 when referring to City Council’s changes. A copy of the Code of
Ordinances as it appeared on May 28, 2024, is available in the sources folder.

10 See Air Board, Rulemaking Process Guidebook 5 (2023),

https:/ /www.cabg.gov/airquality / air-quality-control-board / documents / 2023-05-
01_approved-agcb-rulemaking-guidebook.pdf (stating EHD typically proposes new
and amended rules).




for boards). The City appoints four members to the Air Board while the County
appoints three. See City Ord. § 9-5-1-3(B)(2); Cnty. Ord. § 30-32(b)(2). Each board
member has a three-year term and appointments are staggered such that in a single
year, no more than two city appointees’ terms expire and no more than one county
appointee’s term expires. See City Ord. § 9-5-1-3(B)(3); Cnty. Ord. § 30-32(b)(3). As a
structural matter the Air Board oversees the smaller, city-controlled EHD through its
regulatory and appellate powers.

B. Title VI & EPA’s Title VI Regulations

Title VI prohibits recipients of federal funding from discriminating based on
race. 42 U.S.C. § 2000d. A recipient of federal funds must practice non-discrimination in
all its activities. Id. §§ 2000d, 2000d-4a.

Congress directed federal agencies to publish rules to effectuate Title VI. Id.
§ 2000d-1. Under EPA’s regulations, “[n]o person shall be excluded from participation
in, be denied the benefits of, or be subjected to discrimination under any program or
activity receiving EPA assistance on the basis of race.” 40 C.E.R. § 7.30. This extends
beyond intentional discrimination to practices that cause disparate harm: “A recipient
shall not use criteria or methods of administering its program or activity which have the
effect of subjecting individuals to discrimination because of their race . . . or have the
effect of defeating or substantially impairing accomplishment of the objectives of the
program or activity with respect to individuals of a particular race.” Id. § 7.35(b).

IV.  Factual Background

A. Albuquerque and Bernalillo County have a history of concentrating
pollution in communities of color

Racial segregation has a long legacy in Albuquerque and Bernalillo County. The
city expanded during the period when racial covenants, a tool to enforce residential
segregation by preventing property sales to people of color, were in their prime. Racial
covenants surged following the Supreme Court’s decision upholding the practice in
1926.11 Although the Court overturned its racist precedent in 1948,12 Congress did not
outlaw discriminatory housing practices until the Fair Housing Act of 1968, Pub. L.
No. 90-284, 82 Stat. 81. Albuquerque’s population boomed following World War II—

1 Corrigan v. Buckley, 271 U.S. 323 (1926); see also Larry Barker, Albuquerque’s Dirty Little
Secret, KRQE (Nov. 10, 2020), https:/ /www.krge.com/news/larry-
barker/albuquerques-dirty-little-secret/.

12 See Shelley v. Kraemer, 334 U.S. 1 (1948).




between 1940 and 1950 alone, the city’s population tripled.’® Concentrated housing
construction during this period allowed developers to create planned neighborhoods
that were white only.1* Albuquerque’s zoning laws also contributed to segregation with
areas with better air quality “claim[ed] . . . for larger/more expensive homes.” 15

Map 1: Regions of elevated environmental risk & persistent poverty by census tract, Bernalillo
County (1970-2009)

13 See Barker, supran.11.

14 See id. (highlighting homesites sold by real estate developers during the 1920s and
1940s that contained racial covenants in the Monte Vista Addition and Skyline Heights
neighborhood).

15 See City of Albuquerque & MASS Design Group, Housing and Entrepreneurship Part 1:
Needs Assessment Report 45 (Oct. 11, 2022), https:/ /www.cabg.gov / office-of-equity-
inclusion/documents/221107 _abg-housing needs-assessment_final.pdf.
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As Map 1 shows, downtown and southwest Albuquerque have historically had
both persistent poverty levels and a high density of environmental hazards, including
areas around the Martineztown, San Jose, and Mountain View neighborhoods in
southwestern Albuquerque.® Other parts of Albuquerque with this pernicious
combination include the parts encompassing Greater Gardner in the northwest and the
International District in the southeast.

Indeed, segregation and its harms persist today.1” The populations of
Albuquerque, Bernalillo County, and New Mexico are majority Hispanic or Latino—
each around 50% according to Census data—but several Albuquerque neighborhoods
have significantly higher percentages.!® As Table 1 shows, predominantly Hispanic or
Latino (60% or more of the population) neighborhoods are in the city’s southwest,
including San Jose, Mountain View, and Martineztown. Greater Gardner also has a
large Hispanic or Latino population at 58 %. Other neighborhoods are
disproportionately people of color compared to the city, county, and state populations.
For example, while the populations of Albuquerque, Bernalillo County, and New
Mexico are each around 60% people of color, the International District is 74%,
Martineztown 80%, and San Jose 94%.

16 Joint Ctr. For Pol. & Econ. Studies, Place Matters for Health in Bernalillo County:
Ensuring Opportunities for Good Health for All 16 map 11 (2012),

https:/ /www.nationalcollaborative.org/ wp-content/uploads/2016/02/PLACE-
MATTERS-for-Health-in-Bernalillo-County.pdf. As explained later in the study, the
map reflects hazards per square mile based on hazardous and pollutant data from
Bernalillo County at point level. Id. at 17.

17 See, e.g., Crescendo Consulting, Draft City of Albuquerque Affirmatively Furthering Fair
Housing Report, 38 (2022), https:/ /www.cabqg.gov/health-housing-
homelessness/documents/ city-of-albuquerque-affirmatively-furthering-fair-housing-
report-draft-for-public-comment-12082022.pdf (draft assessment prepared for
Albuquerque as part of its Department of Housing and Urban Development grant
receipt obligations recognizing that “residential segregation . . . remains”); ABC Our
America, Albuquerque: Housing & Wealth, https:/ /ouramericaabc.com/equity-
report/albuquerque/wealth (last visited May 23, 2024) (noting that Albuquerque has a
neighborhood segregation index of 32, with “[e]xperts studying the issue consider[ing]
an index 30 or above to represent segregation”).

18 Numbers are from Table B03002 “Hispanic or Latino Origin by Race” by the U.S.
Census’s 2022 American Community Survey (ACS) based on five-year estimates.
Copies of the data tables downloaded are included as Exhibits A-G.
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San Jose Mountain Greater Martineztown | International
View Gardner District
% People of Color 94 71 65 80 74
% Hispanic or Latino | 84 69 58 62 N/A

Table 1: Demographic information based on 2022 American Community Survey five-year
estimates tables BO3002 & EPA E]Screen Reports1®

Air permitting data for Bernalillo County underscore that polluting facilities
continue to be concentrated in predominantly Latino neighborhoods. EPA’s
Enforcement and Compliance History Online (ECHO) database shows that 36% of
active air permits in Bernalillo County are in the four zip codes covering San Jose,
Mountain View, Greater Gardner, Martineztown, and the International District despite
those zip codes accounting for only 21% of the county’s population.?? Other types of
pollution are also concentrated in these zip codes. According to ECHO, which tracks
drinking water, wastewater, and hazardous waste facilities, 34% of the county’s
facilities are in the four zip codes of interest.?!

19 San Jose is defined as Census blocks 350010013004 and 350010013001; Mountain View
is census blocks 350010040011, 350010040012, and 350010040013; Martineztown is
census blocks 350010020001 and 350010020002; and Greater Gardner is census blocks
350010032011, 350010032024, 350010032023, and 350010032021. Copies of the data tables
downloaded for each neighborhood are included as part of the complaint’s exhibits.
The International District’s population is from EPA’s EJScreen using boundaries
defined using the “draw tool” because it encompasses more census blocks than the
E]Screen tool allows users to aggregate. EPA’s E]Screen does not show racial or ethnic
breakdowns, so data on the International District’s Hispanic or Latino population is not

available. The International District’s demographic information is available as
Exhibit K.

20 EPA, Facility Search — Enforcement and Compliance Data

https:/ /echo.epa.gov/facilities / facility-search (last visited May 29, 2024) (running
search after selecting from Media Program menu “Air (CAA)” and from “Geographic
Location” menu “New Mexico” as state and “Bernalillo County” as county). A copy of
the data downloaded is available as Exhibit P. Zip code populations are from

Table S0101 “Age and Sex” by the U.S. Census’s 2022 American Community Survey
(ACS) based on 5-year estimates and is included in Exhibit Q. County population is
taken from the information referenced in note 1818.

21 EPA, Facility Search — Enforcement and Compliance Data
https:/ /echo.epa.gov/facilities / facility-search (last visited May 29, 2024) (running

10



B. EPA has an ongoing Title VI investigation of the Albuquerque-
Bernalillo County Air Quality Control Program

On September 15, 2014, the Southwest Organizing Project filed a Title VI
complaint (“2014 Complaint”) with EPA against the Air Board and EHD.?2 The 2014
Complaint alleged that several predominantly Latino communities in Bernalillo
County —Mountain View, San Jose, and Greater Gardner —had concentrations of air
pollutants higher than national EPA standards (as measured by air quality monitoring
data) and higher levels of numerous diseases (including leukemia, lung, bladder, brain,
and thyroid cancer) and child hospitalization rates for asthma compared to the rest of
the county.?? The 2014 Complaint also noted that the Air Board refused to hold a
hearing —a prerequisite for promulgating any regulation — on the complainant’s
petition filed earlier that year for a rule requiring EHD to consider cumulative impacts
in its air permitting decisions.?

The 2014 Complaint requested, among other actions, that EPA investigate the Air
Board and EHD for discriminatory implementation of their air pollution programs;
mandate the use of air quality monitoring data in permitting decisions; and require the
Air Board to adopt a cumulative impacts regulation.??

Two years later, EPA accepted the complaint and stated it would investigate two
issues: (1) whether the Air Board and EHD discriminated against residents on the basis
of race or national origin in their permitting and appellate decisions; and (2) whether
the Air Board discriminated against residents on the basis of race or national origin by
refusing to conduct a hearing on the cumulative impacts rule proposed earlier that
year.26

search after selecting from Media Program menu “All Media Programs” and from
“Geographic Location” menu “New Mexico” as state and “Bernalillo County” as
county). A copy of the data downloaded is available as Exhibit O.

22 Compl., Sw. Org. Project v. Albuquerque Air Quality Division, EPA File No. 13R-14-R6
(Sep. 16, 2014).

B ]d. at 13-14.

24]d. at 7.

5 ]d. at 16-17.

26 2016 Acceptance Letter, supran.7.

11



Although discussions between EPA, the Air Board, and EHD were not public,
other groups served EHD with public records requests?’ that revealed a copy of a draft
informal resolution agreement (“Draft Agreement”). The undated Draft Agreement
referenced data from August 16, 2022, suggesting that EPA had drafted the agreement
around (and certainly no earlier than) that date.?® Neither the Air Board nor EHD
admitted in the Draft Agreement that they had violated Title VI. Nonetheless, the Draft
Agreement’s background section included information probative of discrimination,
including that the San Jose, Mountain View, and Greater Gardner neighborhoods were
over 70% Hispanic or Latino and were in the 80th percentile or higher for the state in
the Respiratory Hazard Index based on EPA’s 2017 Air Toxics Update.?®

The Draft Agreement contemplated that the Air Board would follow its
established procedures if presented with a proposed cumulative impacts regulation.30
Additionally, the Air Board and EHD would agree that as part of EHD’s permitting
process (1) EHD would adopt a routine method for screening environmental justice and
civil rights concerns; and (2) EHD would engage in a multi-factor analysis of
environmental justice issues raised in the initial screening.3! The screening analysis
would require EHD to consider several factors including;:

e Whether a community was particularly vulnerable to the adverse effects of the
proposed permitting action;

e Whether the community already disproportionately bore public health or
environmental burdens; and

e  Whether the affected area had residents who could be disproportionately
harmed by adverse health or environmental impacts based on race, color, or
national origin (including limited English proficiency).32

If triggered by the screening factors, the disparate impacts analysis would
require EHD to consider the cumulative impacts of the proposed permit on the

%27 See Albuquerque-Bernalillo Cnty. Joint Air Quality Program’s Notice Regarding
Inspection of Public Records Act Release, (Apr. 14, 2023), Doc. 39.

28 See Draft Agreement, supran.6, at 4.

2 Id. at 2-4. EPA used 2019 ACS data in the Draft Agreement.
30 Id. at 5-6.

31]d. at 8-9.

321d. at 8.
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surrounding community based on exposure to chemical and non-chemical stressors.33
EHD would then need to evaluate whether the adverse impacts fell disproportionately
on a race, color, or national origin group based on comparing the composition of the
affected population against the composition of unaffected populations.34 If that
evaluation revealed a disproportionate impact, EHD would need to evaluate whether
there was a “substantial legitimate justification” for the additional pollution proposed
and whether there was a less discriminatory alternative.

C. Community members petition the Air Board with a cumulative impacts
rule to redress the concentration of air pollution in communities of color

In March 2022, several community members3¢ joined forces to petition the Air
Board to promulgate a rule requiring EHD to account for cumulative impacts on
overburdened communities in its permitting decisions.?” In response, EHD initiated a
targeted plan to obstruct the Air Board’s jurisdiction, in further disregard of the Draft
Agreement’s clear message that the agency lacked a mechanism to consider and address
the surrounding community’s existing burdens and vulnerability.

EHD resisted community members’ efforts from the start. It objected to the
petition in part because it came from community-based groups, and criticized the
proposed rule for not going through the same consultation procedures the department
used for drafting rules and for not including feedback from EPA Region 6.3 Eventually,
in July 2023, EHD filed its own “Environmental Justice Concepts” proposal in the Air
Board docket which would have had applicants file their own “environmental justice
assessment” reports with EHD but would not obligate EHD to change any permitting
decisions beyond a conclusory statement that EHD should deny a permit if issuing; it

3 1d. at 9.

341d.

% Id. at 9-10.

36 The initial petitioners included (b)(6) Privacy, (b)(7)(C) Enf. Privacy

later joined them.

37 Pet. to Amend Title 20, Chapter 11 of the N.M. Admin. Code to Require Review and
Consideration of Health, Environment, and Equity Impacts (Nov. 21, 2022), Doc. 1.

38 EHD’s Response to the Petition 49 3, 12 (Dec. 13, 2022), Doc. 3.
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would violate Title VI3 As the Air Board described in a January 2023 letter to EPA
regarding the community-proposed rule, “EHD has not offered to work with the
community group to ensure the [proposed] rule is effective and workable.”40 Moreover,
the Air Board noted EHD’s view that EPA should dismiss the complaint even without
measures to detect disparate impact discrimination in place, a position with which the
Air Board disagreed.*!

Industry players also opposed the rulemaking. These included members of the
construction, concrete, and mining industries.#? In addition, some public entities
opposed the rulemaking. These included components of the federal government such as
the National Nuclear Security Administration, Kirtland Air Force Base, the Air Force,
and Sandia National Laboratories#? (Sandia).* The University of New Mexico Board of
Regents also opposed the rule.

39 EHD’s Notice of Envt. Justice Concepts & Ex. A (July 18, 2023), Doc. Nos. 96 & 96.1
(see proposed concepts at 20.11.72.15 and 20.11.72.19(A)).

40 Air Board Letter, supran.3, at 2.
41 See id.

42 See Entry of Appearance for Albuquerque Asphalt et al. (Jan. 25, 2023), Doc. 7; Entry
of Appearance on Behalf of GCC Rio Grande, Inc. et al. (Feb. 13, 2023), Doc. 15; Entry of
Appearance on Behalf of N.M. Mining Ass'n & N.M. Chamber of Commerce (May 8.
2023), Doc. 48.

43 Sandia is a federally funded research development center owned by the National
Nuclear Security Administration within the Department of Energy. See Dep’t of Energy
Nat'l Sec. and Mil. Applications of Nuclear Energy Authorization Act, Pub. L. No. 96-
164 § 212, 93 Stat. 1259 (1979) (making Sandia a national laboratory). The Department of
Energy does not operate Sandia. Instead, it contracts with private entities to run the
lab’s work. The current contractor is Honeywell International, Inc. See Sandia, About
Sandia, https:/ /www.sandia.gov/about (last visited May 29, 2024).

44 See, e.9., The Federal Parties” Notice of Intent & Ex. 5 (Nov. 17, 2023), Docs. 185 &
185.7 (list of testifying experts for the national security agencies including the

Department of Defense’s comments); Notice of Intent to Present Technical Testimony
(Nov. 17, 2023), Doc. 173.

4 Entry of Appearance for Board of Regents of the University of N.M. (July 17, 2023),
Doc. 92.
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D.  EHD and the City Council obstruct the Air Board’s efforts to address the
concentration of air pollution in communities of color

Despite the urgent need for a cumulative impacts regulation, community
members sought to extend the rulemaking schedule to “give the [Air] Board the best,
most informed blueprint” and to “allow the Board to adopt the most legally and
scientifically sound” rule.4¢ The proposed rule’s language was amended several times,
including after pre-hearing discussions that included EHD and industry members.#” In
September 2023, the Air Board rescheduled the hearing from October 23 to December 4
to give the public time to consider the changes before preparing their testimony.48
Unsatisfied with simply letting the Air Board consider the merits of their arguments,
however, opponents of the cumulative impacts rule in the City Council sought to stop
the rule—and the Air Board — outright.

1. The City Council attempts to intimidate and dismantle the Air
Board

On October 16, 2024, the City Council introduced a two-pronged assault on the
cumulative impacts rule.# One prong, a resolution, placed a moratorium on the Air
Board from considering any “quality of life” regulations. Specifically, from the

46 Pets.” Memo. in Support of Joint Mot. to Extend Hearing Date 6 (Sept. 7, 2023),
Doc. 126.

47 See id. at 2, 5-6 (requesting extension of hearing date because there were “fruitful
discussions” about amendments during “required” prehearing meetings); Notice of
Filing Am. Ex. A, Version 4 to Pet. (Oct. 6, 2023), Doc. 140; see also Vol. 5 Transcript of
Proceedings 1873:3-6, No. 2022-3, (Albuquerque-Bernalillo Cnty. Air Quality Control
Bd. Dec. 11, 2023) (stating EHD provided feedback on versions 2 and 3 of the petition
during prehearing meetings). The Air Board’s procedures build prehearing meetings
into the normal petition process. See Rulemaking Process Guidebook, supra n.10, at 8. EHD
admits it did not meaningfully engage with the community until these meetings. See
infra p. 18.

48 See Order Appointing Replacement Hearing Officer 2 (Sept. 15, 2023), Doc. 134.

4 City of Albuquerque, Legislation Details O-23-88 (last visited May 29, 2024),

https:/ /cabg.legistar.com/LegislationDetail.aspx?1D=6383471&GUID=A3C990D7-9746-
40CA-B316-BA589E05C921&Options=ID %7CText%7C&Search=0-23-88; City of
Albuquerque, Legislation Details R-23-176 (last visited May 29, 2024),

https:/ /cabg.legistar.com/LegislationDetail.aspx?1D=6383569&GUID=BBA92D00-
9CF5-47E5-9E94-0A159A9BDE3B&Options=ID % 7cText % 7c&Search=R-23-176.
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resolution’s enactment date until February 1, 2024, the Air Board could not consider any
regulation that:

address[ed] quality of life impacts absent scientific evidence that there is a
nexus to air pollution by identifying the quantities and durations of air
contaminants that may, with reasonable probability, cause injury; or adopt
or amend a standard or regulation whereby the impact on industrial
development is by design and not a consequence of preventing or abating
air pollution . . . .

Albuquerque, N.M. Resolution R-2023-097 § 1. The resolution’s preamble prejudged the
petition’s cumulative impacts rule as one such regulation —it declared that the petition
“addresse[d] quality of life impacts” without a nexus to air pollution and had an
“impact on industrial development by design and not as a consequence of preventing
orabating air pollution” — despite the fact that the hearing would be an opportunity for
the rule’s proponents to present scientific and other evidence in support of the rule and
explain the rule’s origin and purpose. Id. at 1:9-19.

Not content to merely attack the ongoing proceedings, the City Council launched
a broader assault on the Air Board to change its composition and strip it of power so it
could never consider —let alone promulgate —anything like a cumulative impacts rule
again. An amendment to the City’s laws governing the Air Board proposed making
several structural changes, including:

¢ Rendering the current Air Board’s composition invalid by creating new criteria
for four of the seven seats. See Albuquerque, N.M. Ordinance O-2023-029 § 2, at
6:21-7:7. The new criteria required one member to be a licensed engineer, one a
physician, one a person involved at an institute of higher learning, and one from a
“City industry” in a “private manufacturing concern.” Id. If EHD unilaterally
determined that the Air Board did not meet these composition requirements, the Air
Board could not hear any petitions, permits, or appeals or make regulatory changes
until both the City Council and County Commission agreed that the Board could act
“consistent with applicable law.” Id. § 2, at 8:2-16.

e Forbidding the Air Board from taking any actions besides approving or
disapproving regulations presented to it by outside parties while also increasing
the barriers for public proposals. Specifically, the Air Board could not “consider
alternative proposals” at a hearing on a regulation and could make modifications
that only “delete[], clarif[y] or elaborate[] on elements of the already-submitted
proposal without adding or changing substantive new obligations or requirements.”
Id. § 2, at 15:27-30. At the same time, petitioners were required to bear the transcript
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costs for hearings, and their soliciting insufficient feedback from other “interested
persons” could be a basis for denying a hearing. Id. § 2, 15:3-4, 16:5-6. In addition,
the Air Board could not “[rlJecommend” or “[a]dvise” EHD, the City Government, or
the County government on air quality policy. See id. § 2, at 24:33-25:7.

e Forbidding the Air Board from promulgating any “quality of life” regulations
similar to those described in Resolution R-2023-097. See id. § 2, at 24:18-24.

The City Council passed the resolution and ordinance on November 8, 2023, but
Albuquerque Mayor Timothy Keller vetoed both.5° The Mayor’s veto statement
characterized the ordinance as “disregard[ing] our obligations under state and federal
law.”51

Instead of heeding the Mayor’s cautionary message, the City Council accused
him of siding with “environmental extremists” and overrode his veto on the day the
cumulative impacts rule hearings began — December 4, 2023.52 The City Council thus
enacted legislation changing the City’s ordinances but did not—and could not—change
the County’s parallel code that reflected the two governments’ previously agreed-to Air
Board terms. Nonetheless, based on its resolution, the City Council sent the Air Board a
cease and desist letter the next day, threatening to withhold resources the Air Board
would need to continue the hearing.53

50 Legislation Details O-23-88 & R-23-176, supra n.49.

51 Memorandum from Timothy M. Keller, Mayor of Albuquerque, to City Council re:
Veto of R-23-176 (Nov. 22, 2023) (filed in rulemaking docket as Doc. 229.1) (“Mayor
Veto Statement”).

52 See City of Albuquerque, Off. of City Councilor Dan Lewis, Dist. 5, City Council
Overrides Mayor’s Vetoes (Dec. 4, 2023), https:/ /www.cabg.gov/council/find-your-
councilor/district-5/news/ city-council-overrides-mayor2019s-vetoes.

53 Letter from Louie Sanchez et al., Albuquerque City Council, to Air Quality Control
Board Members (Dec. 5, 2023), Doc. 222; see also City Ord. § 9-5-1-5(A) (stating the City
would provide the Air Board with staff).
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2. EHD opposes the cumulative impacts rule despite
acknowledging some communities experienced disproportionate
air pollution burdens and that it had no current procedures to
evaluate or prevent disparate impact discrimination

After the Air Board filed a request for a temporary restraining order in state
court, it received resources for space, security,> technology, and services for the hearing
through December 11, 2023.55 At the hearing, EHD’s representative, Deputy Director of
Air Quality Programs Christopher Albrecht, testified that the agency opposed the
rule.? The Deputy Director acknowledged that EHD should have provided petitioners
with feedback on the proposal earlier than the formal pre-hearing process.>” He also
admitted that EHD lacked procedures to analyze —let alone prevent— discriminatory
impacts. When asked by one of the community member’s lawyers on cross examination
whether EHD had “any method of analyzing whether there was a discriminatory
impact from its permitting processes,” Deputy Director Albrecht admitted EHD lacked
“formal procedures at this time.” 5 And when asked whether EHD “ha[d] any . . .
regulatory mechanism in place that would prevent discriminatory impact in air
pollution permitting,” Deputy Director Albrecht, in a moment of concise candor, said
“no.”%

54 The Air Board hearing required security in part due to threats of violence to
individual Air Board members and their families. See, e.g., Vol. 2 Transcript of
Proceedings 718:10-14, No. 2022-3 (Albuquerque-Bernalillo Cnty. Air Quality Control
Bd. Dec. 5, 2023) (testimony of Vice Chair Richards) (“I am very, very deeply disturbed
by how [one of the City Council members] divided our community. . . . I fear for my
family. I fear for my own life, and it was absolutely unnecessary.”).

5 See Final Order & Statement of Reasons for Adopting Reg. Concerning Health Envt. &
Equity Impacts 3-4 (“Final Rule Order”) (Dec. 19, 2023), Doc. 241. The Air Board
withdrew its temporary restraining order application after the hearing’s completion. See
id. at 4.

56 See EHD’s Notice of Intent to Present Technical Testimony 1-2 (Nov. 17, 2023),
Doc. 175.

57 Vol. 5 Transcript of Proceedings, supra n.47, at 1876:16-24, 1877:5-11.

38 Vol. 6 Transcript of Proceedings, at 1906:6-13, No. 2022-3, (Albuquerque-Bernalillo
Cnty. Air Quality Control Bd. Dec. 11, 2023).

5 Id. at 1906:15-19.
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After the hearing’s conclusion, EHD submitted a memorandum acknowledging
that the petitioners “experienced a disproportionate burden from environmental
stressors and that this burden needs to be addressed,” but still opposing the community
members’” rule.®0 EHD claimed the rule did not represent an “inclusive path” for
addressing these harms and —joining industry arguments —that the Air Board lacked
legal authority to promulgate the rule because it was not “limited to the abatement of
air pollution.” 61

EHD also claimed that EPA may need to approve the rule as part of the CAA
review process and —without acknowledging EPA’s ongoing Title VI investigation —
raised the prospect of EPA disapproval as another reason to reject the rule.®2 Instead,
EHD proposed that the Air Board adopt its July 2023 “concepts” that lacked meaningful
triggers for mitigation or permit denials.%3

E. The final Health, Environment, and Equity Impacts Rule

The Air Board issued a final cumulative impacts rule, titled the Health,
Environment, and Equity Impacts Rule (“HEEI Rule”), on December 19, 2023.%* The
tinal HEEI Rule, if effectuated, provides a community-endorsed mechanism for EHD to
consider unequal pollution burdens as part of its permitting decisions, as envisioned by
the Draft Agreement.

The HEEI Rule requires EHD to create a map of “overburdened areas” to
determine the degree of harm a new air permit or modification would have on the
surrounding community. N.M. Admin. Code § 20.11.72.8.% The rule defines an
“overburdened area” as the 20% census block groups that “experience the highest
cumulative environmental and public health stressors” considering over a dozen
different health, environmental, and socioeconomic factors. Id. § 20.11.72.7.D. These

0 See EHD's Legal Memo. 2, (Dec. 2, 2023), Doc. 229.
61]d.

62 Id. at 3.

63 Id. at 4; see supra pp. 13-14 (discussing concepts).

64 N.M. Admin. Code Transmittal Form for N.M. Admin. Code § 20.11.72: Health
Environment Equity Impacts (Dec. 28, 2023), Doc. 242.

65 The text of the new rule is taken from the rule as transmitted to the New Mexico State
Records Center and Archives. See id. at 22-23.
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factors include indicators previously identified in the Draft Agreement as part of the
screening analysis for air permitting decisions:

Draft Agreement Term©% HEEI Rule Factors
“[W]hether the community may be Adult asthma prevalence, pediatric
particularly vulnerable to any adverse asthma prevalence, Chronic Obstructive

effects of the proposed permitting action” | Pulmonary Disease prevalence in adults
18 years of age and older, cardiovascular
disease prevalence among adults 18 years
of age and older, age-adjusted cancer
incidence per 100,000 population, persons
with disabilities, and life expectancy.

“[W]hether the community is already Annual average PM 2.5 levels, average
disproportionately bearing public health | top ten daily maximum 8-hour ozone

or environmental burdens” concentrations, diesel particulate matter,
annual toxic release in pounds, and traffic
proximity and volume based on average
daily traffic at major roads within 500
meters divided by distance in meters.

“[W]hether there are residents of the Non-high school attainment at 25 years of
affected community who could be age, total household income less than
disproportionately subjected to adverse | two-hundred percent of the federal
health, environmental and/or quality of | poverty level, the percent of population
life impacts on the basis of race, color, or | over the age of five that speak a language
national origin (including [limited other than English at home and who
English proficiency] status)” speak English less than “very well,” and
the percent of non-white residents
including those who list their ethnicity as
Hispanic or Latino.

The rule requires EHD to publish a map of overburdened areas by January 1, 2025. Id.
§ 20.11.72.8. EHD may adjust the map based on public comment before using it in
permitting decisions starting July 1, 2025. Id.

To reduce the harms of additional pollution, the HEEI Rule mandates that any
new or modified permit for a stationary source apply best available control technology

66 See Draft Agreement, supran.6, at 8.
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if it is located or proposed to be located in or within a one-mile radius of an
overburdened area. See id. § 20.11.72.8(C). The Air Board found this requirement would
help “ensure that current pollution levels in Overburdened Areas are not exceeded and
instead will promote a decline in pollution levels in Overburdened Areas over time.”¢”
The HEEI Rule also requires any source emitting hazardous air pollutants (as defined
by the regulation) to apply best available control technology regardless of its location.
Id. § 20.11.72.8(D).

Additionally, the HEEI Rule imposes new notice requirements on EHD. When
EHD receives a permit application or modification for a stationary source in or within a
one-mile radius of an overburdened area, it must provide notice to all individuals,
neighborhood associations, and organizations who opt in and reside in or represent
people in the area. See id. § 20.11.72.9(A).

Notwithstanding its salutary and essential requirements, the HEEI Rule is just a
single commonsense step — the acknowledgment and incorporation of cumulative
impacts into permitting decisions — on the path towards bringing Bernalillo County and
Albuquerque into compliance with the law. The Air Board gave EHD and industry
significant concessions. It opted to require best available control technology in
overburdened communities rather than requiring EHD to deny permits as community
members had requested in their revised petition.®® The HEEI Rule also does not require
EHD to determine whether there is a substantial justification for additional pollution in
an overburdened community or consider a less discriminatory alternative as described
in the Draft Agreement.® The Rule simply requires EHD to employ a data-based
mechanism for incorporating cumulative impacts into permitting deliberation and
decisions. This is a necessary step, but insufficient on its own to address the
discriminatory concentrations of pollution in communities of color.

Despite the Air Board’s concessions, there are serious concerns about whether
EHD will provide meaningful relief for the overburdened communities that the Rule is
meant to benefit. The Air Board and the Rule are in a state of flux. The Air Board is

67 N.M. Admin. Code Transmittal Form, supra n.64, at 6-7.

68 Compare id. N.M. Admin Code § 20.11.72.8(C) (requiring best available control
technology), with Notice of Filing Am. Ex. A, Version 4, supran.47, at 17-19 (version
community members submitted for hearing setting forth criteria for permit denials or
requiring specific mitigation measures).

69 Compare N.M. Admin. Code § 20.11.72.8, supra n.64, with Draft Agreement, supra n.6,
at 9-10
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seeking to vindicate its authority and challenge the City Council’s unilateral actions.”®
Although on January 26, 2024, the trial court granted the Air Board a preliminary
injunction to continue operations until a ruling on the merits, that action is still
pending.” Sandia and other industry plaintiffs have filed petitions for review of the
HEEI Rule in the New Mexico Court of Appeals.”2

EHD has filed its own challenge to the HEEI Rule.” Although EHD missed its
deadline to file a statement of issues, EHD does not need to actively thwart
implementation of the Rule if others challenge it and there are no meaningful
consequences from inaction. Meanwhile, communities on the ground continue to suffer
under the status quo with little local recourse.

70 Docket Sheet, Albuquerque-Bernalillo Cnty. Air Quality Control Bd. v. City of Albuquerque,
No. D-202-CV-202309295 (N.M. Distr. Ct. filed Dec. 5, 2023), available at

https:/ /caselookup.nmcourts.gov/caselookup/app (last visited May 29, 2024 by
searching case number). Information on all other state court cases mentioned were also
found looking at the Docket Sheets on New Mexico Case Lookup, which are also
included as exhibits.

71 See Order Granting Preliminary Injunctive Relief, Albuquerque Bernalillo County Air
Quality Control Board v. City of Albuquerque, No. D-202-CV-2023-09295 (N.M. Distr.
Ct. Feb. 1, 2024).

72 Docket Sheet, ABQ Asphalt, Inc. v. Albuquerque-Bernalillo Cnty. Air Quality Control Bd.,
No. A-1-CA-41673 (N.M. Ct. App. filed Jan. 26, 2024); Docket Sheet, Nat'l Tech. & Eng’r
Solutions Sandia, LLC v. Albuquerque-Bernalillo Cnty. Air Quality Control Bd., No. A-1-CA-
41666 (N.M. Ct. App. filed Jan. 25, 2024). Industry also has a pending trial court case
against the Air Board which also lacks a stay motion. See Docket Sheet, GCC Rio Grande,
Inc. v. Albuquerque-Bernalillo Cnty. Air Quality Control Bd., No. D-202-CV-202309435
(N.M. Dist. Ct. filed Dec. 11, 2023).

73 See Docket Sheet, Albuquerque Envt. Health Dep’t v. Albuquerque-Bernalillo Cnty. Air
Quality Control Bd., No. A-1-CA-41669 (N.M. Ct. App. filed Jan. 26, 2024). Although an
EHD employee has told the Air Board about potential mapping plans, see Air Board,
Apr. 10, 2024 Meeting Minutes 2 (approved May 9, 2024),

https:/ /www.cabg.gov/airquality / air-quality-control-board / documents / 2024-04-10-
agcb-minutes-signed.pdf, EHD’s actions undermine those statements; moreover, those
statements do not guarantee that EHD will implement the mapping in a timely or
methodologically sound way.
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V. EHD'’s failure to provide a mechanism for detecting disparate impacts in its
permitting decisions violates Title VI, especially in light of existing
concentrations of pollution in communities of color

Nearly a decade has lapsed since EPA received the Title VI complaint regarding
Albuquerque’s air pollution control program. EHD still has not ensured it is not
discriminating against communities of color through its permitting decisions. The
disparate air pollution harm continues. The Air Board, the Mayor of Albuquerque, and
EHD itself have acknowledged in the last year that the region’s industrial air pollution
remains concentrated in neighborhoods of color, limited English proficiency, or low
income.”* As the Mayor explained when he vetoed the City Council’s assault on the Air
Board, any rule considered by the Air Board must reduce the

decades-long institutional practice of consolidating air quality-detracting
industries in certain sections of the metro area, particularly in the South
Valley. It is imperative that cumulative effects of pollution be considered
and that any discrimination against the same low-income historic
neighborhoods of color be reversed.”

Despite being on notice of this problem for at least a decade, EHD admits it still
has no processes in place to ensure its permitting decisions do not cause or exacerbate
disparate impact discrimination.”® EHD purports that it can incorporate “equity and
environmental justice concerns” into its decision-making separate from the Air Board, 7
yet it has done little to advance the non-binding measures it claims to prefer.”® Instead,
at every turn, EHD has resisted reforms that would prevent or diminish disparate

74 See, e.g., EHD’s Legal Memo., supra n.60, at 2 (acknowledging petitioners’
communities “experienced a disproportionate burden from environmental stressors and
that this burden needs to be addressed”); N.M. Admin. Code Transmittal Form, supra
n.64, at 8 (“The technical evidence and public comment was clear that some
communities are more burdened than others and that the communities in the South
Valley, including Petitioners are overburdened.”).

75> Mayor Veto Statement, supra, n.51, at 3.
76 See Vol. 6 Transcript of Proceedings, supra n.58, at 1906:6-19.

77 See Excerpt of Letter from Off. of Albuquerque City Attorney to Lilian S. Dorka,
Deputy Assistant Admin’r, EPA (Nov. 21, 2022), attached to Reply in Support of Supp.
Mot. to Disqualify (Apr. 12, 2023), Doc. 37; see also Air Board Letter, supran.3, at 2.

78 See EHD's Notice of Envt. Justice Concepts Ex. A, supra n.39.

23



environmental and health impacts, from asking EPA to dismiss the 2014 Complaint” to
opposing a separate community-led effort to promulgate a cumulative impacts rule®.
Given these circumstances, it is unsurprising that the Air Board told EPA that
“enforceable policy changes” are needed.®

The time for enforceable policy changes is now. Community members tried to
advocate for themselves without EPA by proposing the cumulative impacts rule.
Opponents (including the Albuquerque City Council) responded by trying to change
the rules midstream, erect barriers to rulemaking petitions, and punish the Air Board
for deigning to consider the petition. EHD appears to have been an active participant in
the extraordinary and procedurally irregular blockade against a cumulative impacts
rule. These facts raise the real and troubling possibility that EHD and the City Council
have committed acts of intentional race discrimination. EPA must bring its power to
bear to compel these recipients of federal funds to comply with federal law.

A. Communities of color in Albuquerque & Bernalillo County continue to
suffer disproportionately from air pollution while EHD lacks a
cumulative impacts rule

EHD’s derelictions have real consequences on the ground. The relevant publicly
available data show continuing disproportionate air pollution burdens and associated
adverse health impacts in Albuquerque’s communities of color. Comparing the 2022
numbers that EPA included in the Draft Agreement with data available on EPA’s
EJScreen as of May 28, 2024, the San Jose, Mountain View, and Greater Gardner
neighborhoods —all of which have larger Hispanic or Latino and people of color
populations compared to the rest of Bernalillo County, see supra, pp. 9-10 —remain in
the 74th percentile or higher for New Mexico in exposure to diesel particulate matter
and asthma indices, with some measurements becoming worse. The situation in other
communities of color is equally dire. Martineztown and the International District are
both in the 90th percentile or higher in several measures of air pollution exposure and
respiratory health problems.

7 See Air Board Letter, supran.3, at 2.

80 EHD's Response to the Petition, supra n.38, at 4 3, 12; EHD Legal Memo., supra n.60,
at 2-4.

81 Air Board Letter, supran.3, at 2.
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San Jose Mt. View Greater Martineztown | Int’l District
Gardner

Percentile Diesel 93rd 74th 98th 98th 92nd
Particulate Matter in NM
Percentile Air Toxics 87th 34th 87th 87th 87th
Cancer Risk in NM
Percentile Respiratory 90th 69th 90th 90th 90th
Hazard Index in NM
Ozone percentile in NM 63rd 63rd 66th 65th 70th
Asthma percentile in NM | 79th 81st 79th 86th 90th
Low life expectancy 91st 54th 81st 66th 96th
percentile

Table 2: Data from EPA’s E]Screen of relevant air pollution and health indicatorss?

San Jose & Greater Martineztown | International
Mt. View Gardner District
All races/ ethnicities 472.0 4441 543.2 564.9
Hispanic or Latino 504.0 4959 536.8 524.0
Black 460.4 460.9 9225 733.6
Native American 248.3 452.6 632.9 296.1
White 377.8 368.0 508.8 626.1

Table 3: Death rate per 100,000 people by ethnicity from the New Mexico Center for Disease
Control .83

Indeed, state-collected health data shows continuing poor health outcomes in
communities of color and for specific populations in those communities. The New

82 EPA, E]Screen, EPA's Environmental Justice Screening and Mapping Tool (Version 2.2),
https:/ /ejscreen.epa.gov/mapper (last visited May 22, 2024) (reports generated by
using the draw tool or “Select Multiple” and using census block numbers described in
note 18for each neighborhood). Copies of the EJScreen Community Reports generated
are available as Exhibits H-N.

83 The New Mexico Center for Disease Control uses “small areas” instead of census
block groups for its data analysis. Numbers for San Jose and Mountain View came from
small area 7; Greater Gardner small area 19; Martineztown small area 8; and
International District small area 1. N.M. Ctr. for Disease Control, II-5 Chronic Disease
Deaths, 2017 - BCCHC,

https:/ /www.arcgis.com/home/item.html?id=a730afb44786482882df08c801e8ee57
(last visited May 24, 2024). Copies of the mortality rate data for each neighborhood are
available in Exhibits R-U. This map was prepared by the Bernalillo Community Health
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Mexico Center for Disease Control estimates that based on 2008-2017 data, the state’s
death rate from chronic disease is 416 per 100,000. By comparison, as shown below in
Table 3, the mortality rates for Hispanic or Latino residents in San Jose, Mountain View,
Greater Gardner, Martineztown, and the International District all exceed 495. In

Martineztown and the International District, the mortality rate for Black residents
exceeds 700.

Testimony at the rulemaking hearing further confirms the health harms
experienced by residents of overburdened communities. For example, per the
petitioners” expert witness, Bernalillo County’s average ozone level is 65.64 parts per
billion (ppb), which is above the exposure level (60 ppb) EPA says can decrease lung
function.®* Similarly, EPA recognized that cardiovascular mortality risks increase at
concentrations of small particulate matter as low as 4.1 ppb—well below Bernalillo
County’s average of 5.94 ppb.8 As petitioners’ expert explained, “[r]eleases of toxic air
contaminants or hazardous air pollutants are directly proportional to the health risks
for a surrounding community.” 8 Because overburdened communities in Bernalillo
County face higher than County-average pollutant levels, they face greater health risks
as well. It is disturbing, if unsurprising, that these neighborhoods are nearly all above
average —and in many instances in the 80th percent or higher — for the state in cancer
risk, respiratory health risk, and prevalence of respiratory illnesses like asthma. See
supra tbl. 2.

B. Implementation of a cumulative impacts rule, including mapping
overburdened communities, is necessary to bring EHD into compliance
with Title VI, and to the extent the City of Albuquerque’s law prohibits
the implementation of such a rule, the City also violates Title VI

The Air Board’s HEEI Rule is the sole measure promulgated by the Air Board
that mandates concrete action by EHD to prevent disparate impact discrimination in its
air permitting decisions. Specifically, it mandates the creation of an overburdened-
communities map that would identify for the agency (and the public) the communities
that suffer disproportionate environmental and health burdens. Then it would require

Council. See Bernalillo Cmty. Health Council, 2019 Bernalillo County Community Health
Profile 7 (2020).

84 Rebuttal Testimony of (0)(6) Privacy, (b)(7)(C) Enf. Privacy
Per the testimony, this data came from EPA’s 2019 AirToxScreen.

8 ]d. at 27, 29-30.
86 Id. at 28.
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permittees to install best available control technology if their project is situated in or
near an overburdened community. These are common sense measures necessary to
bring EHD into Title VI compliance, and yet the agency rejects them. Although EPA
cannot adjudicate the validity of the Air Board’s cumulative impacts rule, it can find
that EHD is in violation of Title VI and that the agency must make binding, enforceable
and NRDC therefore request that EPA
take the following three actions to bring EHD into compliance with Title VI:

(b)(6) Privacy, (b)(7)(C) Enf. Privacy

changes to its permitting program.

1. EPA should find that EHD must implement a cumulative impacts rule. As
described above, relying on EHD to self-correct has not led to meaningful changes in
the agency’s discriminatory practices. Nor has it abated air pollution in Bernalillo
County’s overburdened communities of color. Thus, EPA must go beyond the Draft
Agreement’s proposal of merely requiring that the Air Board consider a cumulative
impacts resolution under its normal procedures —after all, the Air Board attempted to
comply with this request, and polluters (with an all-too-willing City Council and EHD)
responded by attempting to stop the rulemaking process and render the Air Board
nearly powerless.

Only a finding by EPA that mandatory, systemic reforms —i.e., a regulation like
the HEEI Rule —are necessary will make EHD, the City of Albuquerque, industry, and
other federal agencies take seriously the obligation to stop polluting disproportionately
in Bernalillo County’s communities of color. An EPA finding that a regulation is
necessary could break the current impasse. EHD might finally be motivated —and have
the political cover — to petition the Air Board itself if it is concerned about the HEEI Rule
but does not want to find itself in violation of Title VI.

A finding by EPA would also make clear that the City Council’s changes to the
Air Board's structure cannot stand if they prevent any rule from ever addressing
cumulative impacts and disparate impact discrimination.

2. Even if EPA concludes that it lacks authority to require funding recipients to
promulgate a particular regulation, it can—and should —require EHD to complete the
overburdened-area map by January 1, 2025, and use the map in its decision-making
process. This is similar to other concrete measures that EPA wanted EHD to undertake
as part of the Draft Agreement. It neither imposes any obligations on permittees nor
dictates the outcome of any permitting decision. An overburdened-area map would
alert EHD to where pollution is concentrated and if certain neighborhoods have other
characteristics that exacerbate the harmful effects of air pollution.
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An overburdened-communities map whose underlying methodology EHD
accepts would be valuable even without the HEEI Rule’s best available control
technology requirements. The map would make it harder for EHD to continue burying
its head in the sand and force the agency to grapple with the full consequences of its
permitting decisions. The map would also give overburdened communities an
organizing tool that aligns with EPA’s environmental justice goals: “A fundamental
element of achieving . . . equity and justice is ensuring communities have the capacity
they need to meaningfully engage government programs.”# Communities could use
the map to engage with EHD in its permitting decisions and advocate against
additional pollution in their neighborhoods. This is consistent with the purposes of
Title VL.

3. EPA should investigate whether EHD was complicit in the City Council’s
attempt to scuttle the cumulative impacts rule, and whether the City Council and/or
and NRDC are not
privy to communications between the City Council and EHD concerning their

(b)(6) Privacy, (b)(7)(C) Enf. Privacy

EHD committed acts of intentional discrimination.

opposition to the HEEI Rule. The surrounding facts suggest that the two entities may
have colluded to upend the proposed rule, in stark violation of their obligations under
Title VI. While EPA’s disparate impact regulations provide ample basis for EPA to
impose each of the specific remedies described above, it is possible that unlawful intent
to discriminate is also at play given the significant departures from regular procedures
surrounding the HEEI Rule’s promulgation. The City Council acted unilaterally without
consulting Bernalillo County, whose ordinances previously paralleled the City’s. See
supra pp. 5-7. It also attempted to remove mid-rulemaking Air Board members it had
previously approved.8 Moreover, EHD departed from normal procedures by declining
to offer direct testimony before the hearing.8° EPA is in a unique position to investigate

87 EPA, FY 2022-2026 EPA Strategic Plan 30 (Mar. 2022),

https:/ /www.epa.gcov/system/files/documents/2022-03 / fy-2022-2026-epa-strategic-
plan.pdf.

8 See Mayor Veto Statement, supra n.51, at 2 (noting the City’s Air Board members
“were all confirmed by this Council” and “are qualified in law and spirit”); see also City

Ord. § 9-5-1-3(B)(2) (authorizing the City’s Air Board members to be appointed by the
Mayor with City Council’s “advice and consent”).

89 Compare EHD Notice, supra n. 56, at 2-3 (explaining EHD would provide Deputy
Director Albrecht for cross-examination in lieu of submitting written direct testimony),
with Rulemaking Process Guidance, supra n.10, at 8 (describing procedures for technical
testimony at an Air Board hearing including providing a “copy of the direct testimony
of each technical witness”).
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the real possibility of intentional discrimination and to respond appropriately to the
facts it finds.

* * *

In seeking this relief, complainants recognize some complexity as EPA proceeds.
Two sister federal agencies with development interests of their own opposed the HEEI
Rule. The HEEI Rule itself is under challenge in New Mexico state court. The 2014
Complaint remains pending. And the legality of EPA’s disparate impacts regulations
under Title VI is under attack in federal court. None of these factors should keep EPA
from acting promptly here.

If a disproportionate amount of harmful air pollution is spewing into lower-
income communities of color around Bernalillo County, for Title VI purposes it should
not matter whether the polluter is a private industry or a federal agency. The
discriminatory impact on the already overburdened community is the same. Nor
should the state court challenges to the HEEI Rule impede EPA. ™™™ and
NRDC are not asking EPA to order EHD to implement the HEEI Rule or any specific
regulation. Rather, we seek a requirement to map overburdened communities, detect
disparate impacts, and then factor such impacts into air permitting decisions.
w9 and NRDC believe this is what federal law requires. This result can (and must)
be achieved whether the HEEI Rule is sustained or nullified in state court. Notably,
state court appeals in New Mexico often take years to be resolved.? It is unfair to make
these communities wait longer than they already have for a remedy to a manifest

injustice.

The pendency of the 2014 Complaint is not a reason to delay; to the contrary, it
adds to this complaint’s urgency. Harmful and disproportionate air pollution has
existed for a long time in Bernalillo County. It started with acts of intentional
discrimination in housing. It continues to this day, with pollution and attendant health
harms not improving, and by some measures deteriorating since 2014. Ten years is long
enough for these communities to wait. If it would be duplicative or unhelpful to

% See Tke Swetlitz, New Mexico Court of Appeals is swamped with backlogged cases, leaving
hundreds in limbo, Las Cruces Sun News (Feb. 22, 2020), https:/ /www.lcsun-
news.com/story/news/2020/02/23/full-court-pressed-new-mexico-court-appeals-
severely-backlogged /4835723002/ (showing the average time it took to calendar a case
was 142 days).
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consider our complaint separately from the 2014 Complaint, EPA may consolidate them
and resolve them together.

(b)(6) Priva

Finally, the recent Title VI court decision in Louisiana does not apply here.”
mm P and NRDC understand EPA to have agreed not to pursue Title VI disparate
impact claims against Louisiana environmental authorities but otherwise to stand by its
existing regulations. Those regulations remain the law in New Mexico.

As a suite of federal agencies, including EPA’s Office of External Civil Rights
Compliance, reaffirmed earlier this month, “Environmental justice is a public health
issue, and our civil rights laws should ensure that all communities —no matter your
race or zip code —are safe and free from environmental hazards. . . . . [Clommunities of
color have historically been subject to environmental injustice and deserve the full
attention of the federal government through the enforcement of our laws to be free from
discrimination.” %2 We agree.

VI.  As an alternative to a formal Title VI remedy, EPA should conduct a
compliance review of EHD

Separate from investigating Title VI Complaints, EPA’s External Civil Rights
Compliance Office periodically conducts its own “compliance reviews” of EPA grant
recipients. See 40 C.F.R § 7.115(a). EPA’s 2022-2026 Strategic Plans set a goal of
completing 45 compliance reviews.”® Absent formal actions pursuant to Title VI, we
urge EPA to conduct such a review of the Albuquerque EHD.

EPA has published criteria for prioritizing and selecting award recipients for
affirmative compliance reviews. These criteria include trends in the recipient’s
noncompliance; the strategic significance of the issue to EPA’s priorities; recipient and

N Louisiana v. U.S. EPA, No. 2:23-CV-00692, 2024 WL 250798 (W.D. La. Jan. 23, 2024).

2 U.S. Dep’t of Just., Five Federal Departments Join Justice Department in Reaffirming Shared
Commitment to Uphold Civil Rights Laws and Advance Environmental Justice (May 6, 2024),
https:/ /www.justice.gov/opa/ pr/five-federal-departments-join-justice-department-
reaffirming-shared-commitment-uphold-

civil#:~:text=The %20Justice % 20Department's % 20Civil % 20Rights,Civil % 20Rights % 20Co
mpliance; %20Department %200f.

% EPA has also set a target of conducting 55% of its annual inspections at facilities that
affect communities with potential environmental justice concerns (objective 3.2). EPA,
FY 2022-2026 EPA Strategic Plan, supra n.87, at 37, 44.
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community characteristics; opportunity for EPA collaboration; and the recipient’s
history.®* These criteria favor EPA conducting a compliance review of EHD.

A. Albuquerque and Bernalillo County’s size, pollution levels,
demographics, and history favor a compliance review

Several factors that EPA considers when determining whether to conduct a
compliance review go to the likelihood of discrimination and the number of people
affected. The likelihood of discrimination is high in Bernalillo County, where there are
“current land use patterns with a nexus to prior discriminatory practices that have not
been fully ameliorated —including, but not limited to, redlining and other forms of
segregation.” % As described in Section IV.A, Albuquerque has a deep-seated history of
racial segregation whose impacts are still felt today.

EPA also looks at the demographic makeup of the recipient’s jurisdiction,
including whether it includes “communities of color.” Compared to the United States
as a whole, Albuquerque and Bernalillo County both have proportionately large
percentages of people of color (63% for both, compared to 39% for the United States).%”
As EPA’s prioritization document acknowledges, communities of color often experience
disproportionate adverse impacts from pollution.?® By having a large population of
people of color, Bernalillo County also has a large number of people who may be
particularly vulnerable to air pollution.

Bernalillo County also meets the “high levels of pollution”? criterion. EPA’s
EJScreen shows that Bernalillo County is overburdened when compared to the rest of
New Mexico.1%0 Moreover, the American Lung Association currently grades Bernalillo

% EPA External Civ. Rts. Compliance Off., Process and Criteria for Prioritizing and
Selecting Affirmative Compliance Reviews 3-5 (Jan. 6, 2022),

https:/ /www.epa.gov/system/files/documents/2022-01/01-06-20-ecrco-process-for-
prioritizing-and-selecting-affirmative-compliance-reviews.pdf.

% ]d. at 4.

% Id.

97 See EPA, EJScreen Community Reports for Albuquerque and Bernalillo County
(downloaded Apr. 30, 2024). Copies of these reports are available as Exhibits H and I.

%8 See Process and Criteria, supra n.94, at 4.
9 Id.

100 See (b)(6) Privacy, (b)(7)(C) Enf. Privacy EPA, Bernalillo County EJScreen
Report, supra n.77 (generated using “Select County” function) (showing Bernalillo
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County as an “F” in all three categories it evaluates: ground level ozone, 24-hour
concentrations of fine particulate matter (i.e., the number of days fine particulate matter
concentrations are unhealthy), and annual average fine particulate concentrations.0!
Only 30 counties nationwide (out of 3,143 evaluated) failed in all three categories.192 Not
only is Bernalillo County failing, its annual average number of high ozone and
particulate matter days has trended upward the past six years after improvements
during the early 2010s.19 These characteristics of the area EHD regulates favor a
compliance review.

B. EHD has a history of failing to comply with civil rights laws

EPA also considers the nature and number of past and pending civil rights
complaints against the recipient; whether there are findings and recommendations from
prior reviews and investigations that are not resolved or implemented; and preexisting
disadvantages from prior discriminatory practices that have not been fully
ameliorated.1%4 These factors all weigh heavily in favor of review.

EHD’s history of failing to comply with Title VI is well documented. See supra
pp- 11-13. During the ten-year period since the initial Title VI complaint, EHD has not
implemented any systemic measures to detect, let alone prevent, disparate impact
discrimination.1% Although EHD addressed a few of EPA’s recommendations from the
Draft Agreement, as the Air Board noted, some of these initiatives “were not
spearheaded by EHD,”1% and EPA’s principal recommendation — the screening
mechanism for disparate impacts —remains in a state of flux due to the chaos around,
and EHD’s opposition to, the HEEI Rule.

C. Providing EHD with tools to comply with Title VI, including means of
evaluating cumulative impacts, aligns with EPA’s strategic priorities

County is above the 70th percentile in the state for particulate matter, diesel particulate
matter, toxic release to air, and traffic proximity).

101 Am. Lung Ass'n, supran.1.

102 Am. Lung Ass’'n, State of the Air 2024, at 25 (2024),
https:/ /www.lung.org/ getmedia/dabac59e-963b-4e9b-bf0f-73615b07bfd8 / State-of-the-
Air—2024.pdf.

103 Am. Lung Ass'n, supran.1.

104 Process and Criteria, supra n.94 at 4-5.
105 See Vol. 6 Transcript of Proceedings, supra n.58, at 1906:6-19.

106 Air Board Letter, supran.3, at 2.
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A compliance review of EHD would provide EPA with an opportunity to create
a model for other permitting authorities to incorporate cumulative impacts into their
decisions. When deciding whether to conduct a compliance review, EPA considers the
“[o]pportunity for EPA to collaborate with recipients to ensure that new state or local
environmental initiatives comply with Title VI” and the “[o]pportunity for collaboration
because a recipient is taking an action related to an emerging issue . . . that is part of a
national trend likely to be followed by other jurisdictions.” 197 Both of these factors are
present here.

EPA has ample opportunity to collaborate with EHD because, simply put, EHD
has no program currently in place to account for disparate impact discrimination from
air pollution.1%® EPA therefore can assist EHD to build a program from the ground up
to comply with Title VI. This could include, as described above, providing technical
assistance to help EHD map overburdened areas by census block group based on
environmental, public health, and demographic data by January 1, 2025.

EPA has already highlighted the consideration of cumulative impacts as an
important legal tool for advancing its environmental justice goals — thus, ensuring EHD
implements a cumulative impacts rule that is “related to an emerging issue” and is
“likely to be followed by other jurisdictions.” 1% In January 2023, EPA’s Office of
General Counsel published an Addendum to its Environmental Justice Legal Tools
focused specifically on its “legal authority to address cumulative impacts affecting
communities with environmental justice concerns.”110 Although EPA’s addendum is
focused on actions EPA itself can take, much of the CAA is implemented by states.’! By
showing states how they can incorporate cumulative impacts into their programs, EPA
will advance its own environmental justice goals. Much of the state and local
government work on cumulative impacts has occurred in the last decade.!? Even then,

107 Process and Criteria, supra n.94 at 4.
108 See Vol. 6 Transcript of Proceedings, supra n.58, at 1906:6-19.
109 Process and Criteria, supra n.94 at 4.

110 EPA Off. of Gen. Counsel, Legal Tools to Advance Environmental Justice: Cumulative
Impacts Addendum 1 (Jan. 2023), https://www.epa.gov/system/files/documents/2022-
12 /bh508-Cumulative %20Impacts %20Addendum % 20Final %202022-11-28.pdf.

11 See supra p. 5.

112 Tishman Env’t. & Design Ctr., Understanding the Evolution of Cumulative Impacts:
Definitions and Policies in the U.S. 5 (May 24, 2022),
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these tools tend to be purely informational while “the application of these tools to
environmental decision-making, such as permitting, has been less prevalent.”113 A
successful intervention in Bernalillo County by EPA could provide a template for the
next crucial step in environmental justice by ensuring regulators not only have good
information on cumulative impacts but use that information in their permitting
decisions to benefit communities on the ground.

Finally, intervening in Bernalillo County and Albuquerque would provide EPA
with an opportunity to defend its definition of “cumulative impacts.” The City Council
seems to think that because the HEEI Rule considers factors besides air pollution in
defining overburdened communities, the rule “address[es] quality of life impacts absent
scientific evidence that there is a nexus to air pollution by identifying the quantities and
durations of air contaminants that may, with reasonable probability, cause injury.” See
Albuquerque, N.M. Resolution R-2023-097 § 1 (emphasis added); see also Albuquerque,
N.M. Ordinance O-2023-029 § 2, at 24:18-24. But EPA has recognized demographic
factors such as preexisting health conditions and diseases, access to health care, and
socioeconomic status can compound over time and affect the probability additional
pollutants will “cause injury” to someone.!* By defending the Air Board’s cumulative
impacts rule (or prompting adoption of another similar measure), EPA will also be
defending regulators” authority to use a definition of “cumulative impacts” to produce
the public good that lies at the root of both the CAA and Title VL

We urge EPA to conduct a searching review of EHD’s compliance with Title VI,
including but not limited to its role in the City Council’s efforts to dismember the Air
Board and obstruct enactment of a cumulative impacts rule.

https:/ /staticl.squarespace.com/ static/5d14dab43967cc000179f3d2/t/630637a79481bf2
4cac9f19e /1661351847644 / Cumulativelmpacts REPORT_FINAL Aug2022.pdf.

113 [d.

114 See, e.g., EPA, Cumulative Impacts Research: Recommendations for EPA’s Office of
Research And Development 4-5 (2022),

https:/ /www.epa.gov/system/ files/documents/2022-

09/ Cumulative % 20Impacts % 20Research % 20Final %20Report FINAL-EPA %20600-R-22-
014a.pdf (defining “cumulative impacts” as “the totality of exposures to combinations
of chemical and non-chemical stressors and their effects on health, well-being, and quality
of life outcomes” and noting “[cJumulative impacts characterize the potential state of
vulnerability or resilience of a community”) (emphasis added)).
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VII. Conclusion

These are the essential facts: Within Bernalillo County, communities of color
suffer disproportionate air pollution and adverse health impacts, traceable to a long
history of discriminatory housing and air permitting. At present, ten years after a
Title VI complaint to remedy this problem was filed, EHD has no mechanism to detect
or determine whether an air permitting decision it makes will exacerbate or reduce that
disparate impact. This is both unlawful and unjust. Six months ago, the City Council
and EHD actively opposed the Air Board’s attempt to remedy the injustice and comply
with federal law. The long and pernicious history of air permitting in Bernalillo County
suggests that there will be no remedy without EPA’s intervention. That is what we seek
in this complaint.

For the reasons set forth above, ®® Pe O ELPVEY 51§ NRDC respectfully
request that EPA accept this complaint, consider it on its own or consolidate it with the
pending 2014 Complaint, and investigate EHD and the City Council for violations of
Title VI. Specifically, we ask that EPA:

e Find that EHD is in violation of Title VI for failing in its air permitting
program to prevent disparate impacts based on race;

e Find that to comply with Title VI, EHD must implement a cumulative
impacts rule and apply it in its air permitting decisions;

e Require EHD to complete a data-based overburdened-areas map by
January 1, 2025; and

e Investigate whether the City Council and EHD have committed acts of
intentional race discrimination.

In the alternative, toward similar ends, we request that EPA conduct a compliance
review of EHD.

We would be happy to meet with you to discuss the substance of this complaint.

Respectfully submitted,
(b)(6) Privacy, (b)(7)(C) Enf. Privacy
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(b)(6) Privacy, (b)(7)(C) Enf. Privacy

/s/ lacqueline Iwata

Jacqueline Iwata

Mitchell S. Bernard

Sara E. Imperiale

Nicole Vandal

Madeleine Lincoln

Natural Resources Defense Council
1152 15th Street NW, Ste. 300
Washington, DC 20005
jiwata@nrdc.org

(202) 289-6868

CC:

Marianne Engelman-Lado, Deputy General Counsel for Environmental Initiatives
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