


the record to support the Complainant’s allegations of intentional discrimination by PDEP.
Therefore, the Complainant’s allegations regarding PDEP’s intentional discrimination are
dismissed.

I. LEGAL FRAMEWORK
A. Statutory Background

Section 504 of the Rehabilitation Act of 1973 (the Act) provides that “No otherwise
qualified individual with a disability in the United States ... shall, solely by reason of her or his
disability, be excluded from the participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial assistance.” EPA’s
Section 504 implementing regulations incorporate this prohibition of discrimination on the basis
of a disability. See 40 C.F.R. Part 7.

B. Regulatory Background - Intentional Discrimination Based on Disability

EPA’s regulations are codified at 40 C.F.R. Part 7. Under these regulations, EPA’s
Office of Civil Rights (OCR) is responsible for investigating complaints alleging discrimination
based on handicap in programs or activities receiving financial assistance from EPA.*

Subpart C of 40 C.F.R. Part 7 states:

“No qualified handicapped person shall solely on the basis of handicap be excluded from
participation in, be denied the benefits of, or otherwise be subjected to discrimination under any
program or activity receiving EPA assistance.”

In addition, EPA regulations specifically provide, in part, that recipients shall not
“[d]eny a qualified handicapped person any service, aid or other benefit of a federally assisted
program or activity;” “[pJrovide different or separate aids, benefits, or services to handicapped
persons ..., than is provided to others...” or “[I]imit a qualified handicapped person in any other
way in the enjoyment of any rights, privilege, advantage, or opportunity enjoyed by others
receiving an aid, benefit or service from the program or activity.”

Where direct proof of discriminatory motive is unavailable, it is necessary to evaluate

440 C.F.R. § 7.20, 7.45. To be accepted for investigation, a complaint must be in writing, describe an alleged
discriminatory act that violates EPA’s Title VI regulations, be filed within 180 calendar days of the alleged
discriminatory act, and must be against an applicant for, or recipient of, EPA assistance that allegedly committed
the act.

340 C.F.R. §7.50.

840 CF.R. § 7.35(2)(3).


















enforcement actions against him. During the course of the investigation OCR found that [JJj}.
Bl sought and received a valid permit to construct a boat dock extending from his property
nto the lake, repeatedly, without a permit, constructed a new seawall off of a pre-
existing wall. was issued a Notice of Violation in April 2000, and he ultimately
complied with that directive.”” However, PDEP became aware that [JJJJjJlil] rebuilt the
seawall and placed fill in the area that was the subject of the earlier restoration.

failed to
never

PDEP inspections property revealed that not only has
restore the site, but he filled in the wetland on his property without a permit.
applied for a permit that would allow him to add fill to the wetland on his property.
never applied for a permit that covers Bank Rehabilitation, Bank Protection & Gravel Bar
Removal, otherwise knows as a GP-3 permit. Because he was in violation of state law, PDEP
issued a civil order against him requiring [l to restore the site.*® This site restoration
plan allowed for the handicap accessible ramp area for ||l to access his dock. The
PDEP’s Environmental Hearing Board also noted that “[w]alkways and access ramps are not
necessarily incompatible with wetlands, and we fail to see why a reasonable accommodation
cannot be designed at this Site.”*' To date, ||l has not complied with the 2007 Order
and had not implemented the PDEP approved restoration plan.*> The wetlands on his property
remains filled in and in violation of the Dam Safety and Encroachments Act.

Intentional Discrimination

In order to prove intentional discrimination the investigation must show that “a
challenged action was motivated by the intent to discriminate.”* The investigation would have
to show that the decision maker was not only aware of the complainant’s disability, but that the
recipient acted, at least in part, because of the complainant’s disability.

Analysis

PDEP maintains || lll] does not suffer a disability, however for purposes of this
analysis, OCR will assume that Complainant is a qualified individual with a disability. PDEP
has asserted it had no knowledge of N disability at the time of the alleged
discriminatory acts. Specifically, PDEP states that “no Department personnel had any inference

3 See fn. 25 at 2.
40 See fn, 37 at 2.
41 ]d
21d.

® Elston v. Talladega County Bd of Education, 997 F.2d 13{94, 1406 (11th Cir. 1993).
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