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REGION 2
NEW YORK, N.Y. 10007

December 20, 2024

Ms. Carol Lamb-Lafay

Director

Division of Water, 4th Floor

New York State Department of Environmental Conservation
625 Broadway

Albany, New York 12233-3500

Dear Ms. Lamb-Lafay:

The U.S. Environmental Protection Agency (EPA) has determined that regulatory amendments that the
New York State Department of Environmental Conservation (NYSDEC) adopted, at 6 NYCRR Part 701.26
and 6 NYCRR Part 703.4, are new and revised water quality standards (WQS) that the EPA has the
authority and duty to approve or disapprove under Clean Water Act (CWA) section 303(c)(3). New and
revised WQS are not effective for CWA purposes, including for implementation through the CWA
section 402 National Pollutant Discharge Elimination System (NPDES) permitting program, absent the
EPA’s approval.

These new and revised WQS include a wet weather (WW) limited use subcategory for waters impacted
by wet weather discharges from combined sewer overflows (CSO) and/or municipal separate storm
sewer systems (MS4), water quality criteria (WQC) to protect primary contact recreation (PCR) in New
York’s non-coastal recreation Class SA and SB waters and all SC waters, and WQC to protect shellfishing
in New York’s Class SA waters. The EPA’s review is based on the final rule published in the New York
State Register on October 18, 2023.1

The regulatory language that the NYSDEC adopted, which is reproduced below, includes language that
is underlined, which denotes that the NYSDEC added this language to its WQS regulations, as well as
language in brackets, which denotes that the NYSDEC removed this language from its WQS regulations.

New Wet Weather Limited Use Subcategory

The NYSDEC, at 6 NYCRR 701.26(a), adopted a new designated recreational use subcategory that the
final rule specifies may be applied in the future to a specific water(s) influenced by wet weather
discharges from CSOs and/or MS4s. Based on discussions with NYSDEC, it is the EPA’s understanding
that the NYSDEC intends to apply the WW limited use to waters influenced by wet weather discharges
from CSOs and plans to remove “and/or municipal separate stormwater sewer systems (MS4)

16 NYCRR §§ 701.26, 703.4 (October 18, 2023), https://extapps.dec.ny.gov/docs/water pdf/expresstermssalineentero.pdf




effluents” from its WQS regulations during its upcoming related WQS rulemaking that it intends to
propose in the spring of 2025. Removing this language would limit the potential future application of
this WW limited use subcategory to a specific water(s) influenced by wet weather discharges from
CSOs. Given this potential future action by the state, the EPA, therefore, is acting on this WW limited
use subcategory as a subcategory that may be applied in the future to a specific water(s) influenced by
wet weather discharges from CSOs and is not acting at this time, on the NYSDEC’s addition of “and/or
municipal separate stormwater sewer systems (MS4) effluents.”

The NYSDEC, at 6 NYCRR 703.4(d), adopted additional language applicable to the WW limited use
subcategory in its WQC regulations for Class SA, Class SB and Class SC waters, all of which include WQC
for bacteria that protect PCR. The regulations for Class SA waters and Class SB waters include a
previously EPA-approved designated use of PCR and previously EPA-approved WQC for bacteria to
protect the PCR designated use. The regulations for Class SC waters do not include an EPA-approved
designated use of PCR, however, they do include previously EPA-approved WQC for bacteria to protect
PCR. The CWA requires that wherever attainable, WQS provide for the protection of recreation in and
on the water (i.e., PCR). CWA section 101(a)(2). Regardless of class name, because Class SA, Class SB,
and Class SC all provide protection for PCR at all times,? all three classes, therefore, are considered
consistent with CWA section 101(a)(2). The regulation, at 6 NYCRR 703.4(d), however, makes clear that
the WW limited use subcategory will only protect PCR at certain times by stating “these standards will
apply during periods of dry weather with exceedances allowed per an approved Use Attainability
Analysis (UAA) as required by 40 CFR 131.10.”

Pursuant to 40 CFR 131.10(j)(2), a state is required to conduct a Use Attainability Analysis (UAA) when
it designates a subcategory of a CWA section 101(a)(2) use that requires less stringent criteria than
previously applicable. If the NYSDEC adopts and the EPA approves a WW limited use for a specific
water(s) classified as Class SA, Class SB, or Class SC, the WQC to protect PCR would apply at all times,
except under certain wet weather conditions resulting in CSO impacts to the waterbody. This WW
limited use therefore, would be a subcategory of the CWA section 101(a)(2) use of PCR and would
result in less stringent criteria than previously applicable. Consistent with 40 CFR 131.10(j)(2), the state
would be required to conduct a UAA to adopt a WW limited use for a specific water(s). The UAA would
need to demonstrate that protecting PCR at all times is not feasible for the specific water(s) based on
at least one of the factors in 40 CFR 131.10(g) and the state would be required to adopt the highest
attainable use for the water. 40 CFR 131.10(g).

If the NYSDEC adopts a WW limited use for a specific water(s) classified as Class SA, Class SB, or Class
SC by demonstrating that protecting PCR is not feasible to attain at all times, the state must also,
consistent with 40 CFR 131.11(a), specify the criteria that apply to protect the WW limited use (i.e.,
specify in future waterbody-specific WQS revisions that, consistent with 701.26(a), the criteria to
protect PCR applicable to Class SA, Class SB or Class SC continue to apply at all times, except during the
waterbody-specific wet weather conditions identified in the WQS regulation, when the criteria to
protect PCR can be exceeded, based on a UAA conducted for that specific water). The adoption of a
WW limited use and corresponding protective criteria for a specific water would be considered new or
revised WQS on which the EPA would have the authority and duty to act. These WQS would not apply

2 The EPA acknowledges that the WQC for enterococci for Class SA, Class SB and Class SC waters apply seasonally (from May
1-October 31).
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to a specific water(s) for CWA purposes unless and until the EPA approves them under CWA section
303(c).

The NYSDEC adopted the new WW limited use at 6 NYCRR 701.26:3

701.26 Wet Weather Limited Use Waters (WW)

(a) The symbol (WW), appearing in an entry in the ‘“standards’’ column in the classification tables
of Parts 800 through 941 of this Title, means that the classified waters in that specific item are
influenced by wet weather discharges from combined sewer overflows (CSO) and/or municipal
separate stormwater sewer systems (MS4) effluents. Any water quality standard, guidance
value, or thermal criterion that specifies a (WW) exception would apply to waters where the
(WW) symbol is listed in the standard column, otherwise the base water quality standard,
guidance value, or thermal criterion assigned to the Class are applicable.

The NYSDEC adopted additional language applicable to the WW limited use subcategory at 6 NYCRR
703.4(d):

703.4 Water quality standards for coliforms, enterococci, and E. coli

(d) Enterococci (number per 100 mL [colony-forming units or most probable number])

Classes Standard

[Coastal recreation waters of the The geometric mean of samples collected
following classes:] SA, [and] SB, over any consecutive 30-day period shall not
SC exceed 35, and no more than 10 percent of

the samples collected in the same 30-day
period shall exceed 130. For waters with the
wet weather (WW) standard designation,
these standards will apply during periods of
dry weather with exceedances allowed per
an approved Use Attainability Analysis (UAA)
as required by 40 CFR 131.10.

The EPA has determined that it is reasonable for the NYSDEC to adopt a WW limited use subcategory
to provide the state with the option, where it may be warranted in accordance with the CWA, the
EPA’s implementing regulations, and the EPA’s CSO Control Policy, to adopt a WW limited use for a
specific Class SA, Class SB or Class SC water(s) impacted by CSOs. The EPA evaluated whether the
NYSDEC’s establishment of a WW limited use subcategory is consistent with designated use revision
requirements at 40 CFR 131.10. Specifically, as noted above, 40 CFR 131.10(j)(2) requires a state to
conduct a UAA when it designates a subcategory of a CWA section 101(a)(2) use that requires less
stringent criteria than previously applicable.

3 Section 701.26 was renumbered to section 701.27 and a new section 701.26 was added.
3



The NYSDEC's adoption of the WW limited use subcategory provides the NYSDEC with the option to
designate a WW limited use to a specific Class SA, Class SB or Class SC water(s) in a future WQS
rulemaking, if justified, based on a UAA. As noted, the WW limited use will not apply to any specific
waterbody unless and until the EPA approves the designated use revision. The EPA, therefore,
approves, under CWA section 303(c), the new designated use subcategory, at 6 NYCRR 701.26(a), as a
subcategory that may be applied in the future to a specific water influenced by wet weather discharges
from CSOs. For the reasons noted earlier, the EPA is not acting at this time, on the NYSDEC’s addition
of “and/or municipal separate stormwater sewer systems (MS4) effluents.” The EPA’s approval of the
new designated use subcategory does not guarantee approval of any future designation of a WW
limited use to a specific waterbody influenced by wet weather discharges from CSOs. The EPA will
evaluate the waterbody-specific UAA accompanying the designated use revision and the criteria that
the state adopts to protect the WW limited use, on a waterbody-specific basis, when determining
whether to approve or disapprove the WQS revision.

The NYSDEC included additional language applicable to the WW limited use subcategory in its WQC
regulations for Class SA, Class SB and Class SC waters, at 6 NYCRR 703.4(d), and the EPA is approving
this language under 40 CFR 131.10, along with the language at 6 NYCRR 701.26(a), because the
language at 6 NYCRR 703.4(d) provides additional context to the state’s desired condition of the WW
limited use and how that use would apply for a specific water(s) in the future. This language does not
constitute the specific criteria that would be applicable if a WW limited use is adopted for a specific
water(s) in the future, because those criteria can only be determined once a UAA has been conducted
for a specific water(s). As noted, the EPA will evaluate the NYSDEC's future applications of the WW
limited use to a specific water(s), including any adopted criteria to protect the WW limited use once
designated, on a waterbody-specific basis. Also as noted, the NYSDEC can only designate the WW
limited use to a specific water(s) and adopt criteria to protect the designated use by revising its WQS to
specify the waterbody to which the WW limited use will apply and the specific criteria, including the
wet weather conditions under which the WQC to protect PCR would be allowed to be exceeded.

The EPA notes that although this additional language states that the criteria applicable to Class SA,
Class SB and Class SC “will apply during periods of dry weather with exceedances allowed per an
approved Use Attainability Analysis (UAA) as required by 40 CFR 131.10,” the EPA does not approve or
disapprove a UAA itself. Rather, the EPA will review a UAA that accompanies a WQS revision when it
reviews that WQS revision, to determine whether the revision is consistent with the CWA and EPA’s
implementing regulations.

New and Revised Water Quality Criteria for Coliforms, Enterococci, and E. coli

In 2019, the NYSDEC adopted WQC for enterococci to protect PCR in coastal recreation Class SA and
Class SB waters, consistent with the EPA’s 2012 CWA section 304(a) national recommended
recreational water quality criteria.? The EPA’s 2012 recommended criteria are protective of PCR in both
coastal and non-coastal waters, based upon consideration of all available information relating to the
effects of bacterial contamination on human health. The EPA approved those WQC as protective of

4 USEPA 2012. Recreational Water Quality Criteria. Office of Water 820-F-12-058.
https://www.epa.gov/sites/default/files/2015-10/documents/rwqc2012.pdf
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PCR on June 3, 2020. On October 18, 2023, the NYSDEC adopted these same WQC for enterococci for
non-coastal recreation Class SA and Class SB waters and for all Class SC waters.

The NYSDEC adopted these new WQC for enterococci at 6 NYCRR 703.4(d) and (f)(1):

703.4 Water quality standards for coliforms, enterococci, and E. coli

(d) Enterococci (number per 100 mL [colony-forming units or most probable number])

Classes Standard

[Coastal recreation waters of the The geometric mean of samples collected
following classes:] SA, [and] SB, over any consecutive 30-day period shall not
SC exceed 35, and no more than 10 percent of

the samples collected in the same 30-day
period shall exceed 130. For waters with the
wet weather (WW) standard designation,
these standards will apply during periods of
dry weather with exceedances allowed per
an approved Use Attainability Analysis (UAA)
as required by 40 CFR 131.10.

(f) (1) The enterococci standards for Class SA[ and], SB, and SC [coastal recreation] waters shall
apply:

(i) during the period of May 1st through October 31st;

(ii) in any other instance where the department determines it necessary to protect

human health or the best usages of the waters; and

(iii) where required by State or Federal law or interstate compact.”

As noted above, the WQC for enterococci are consistent with the EPA’s 2012 CWA section 304(a)
national recommended recreational water quality criteria,® and consistent with the WQC for
enterococci already adopted and approved to protect PCR in coastal recreation Class SA and Class SB
waters. The EPA’s 2012 recommended criteria document articulates the scientific rationale to support
the conclusion that those criteria are protective of PCR in both coastal and non-coastal waters in New
York.® The EPA therefore, determined that these WQC are based on a sound scientific rationale and
protect the PCR designated use in non-coastal recreation Class SA and Class SB waters and all Class SC
waters, as required by 40 CFR 131.11, and approves these new WQC under CWA section 303(c).

The designated uses for New York’s Class SA saline surface waters include shellfishing for market
purposes. The NYSDEC adopted revised fecal coliform WQC for Class SA waters to protect shellfishing
for market purposes. These WQC are applicable year-round.

3 USEPA 2012. Recreational Water Quality Criteria. Office of Water 820-F-12-058.
https://www.epa.gov/sites/default/files/2015-10/documents/rwqc2012.pdf

6 See Section 3 of USEPA 2012 for more information on the analyses the EPA conducted to determine the criteria’s
protectiveness across coastal and non-coastal waters.
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The NYSDEC adopted these revised WQC for fecal coliform at 6 NYCRR 703.4(b):

703.4 Water quality standards for coliforms, enterococci, and E. coli

(b) Fecal coliforms (number per 100 ml)

Classes Standard

SA In any series of representative samples, the
median (or geometric mean) MPN per 100
milliliters of sample shall not exceed 14 and
no more than 10 percent of the samples shall
have MPN per 100 milliliters of sample in
excess of 49 when using a multiple dilution
fermentation tube test which examines three
10-milliliter sample portions, three
one-milliliter sample portions and three one-
tenth (0.1) milliliter sample portions.

These WQC are consistent with the National Shellfish Sanitation Program (NSSP)’ microbiological
standard for fecal coliform bacteria in shellstock growing areas. These WQC are also as protective as
the EPA’s recommendations for the protection of shellfish harvesting, as articulated in Quality Criteria
for Water — 1986.8 The Quiality Criteria for Water document articulates the scientific rationale to
support the conclusion that those criteria are protective of shellfish harvesting in New York. The EPA
therefore determined that the NYSDEC’s revised WQC for fecal coliform are based on a sound scientific
rationale and protect the designated use of shellfishing for market purposes in Class SA waters, as
required by 40 CFR 131.11(a). Accordingly, the EPA approves these revised WQC under CWA section
303(c).

The NYSDEC repealed 6 NYCRR 703.4(g). The NYSDEC adopted the revised WQC in this section in
September 2021. These WQC included seasonal site-specific enterococci WQC for waters in and around
New York City. These WQC were never in effect for CWA purposes because the EPA did not approve
them; therefore, the EPA is not acting on the NYSDEC’s removal of 6 NYCRR 703.4(g).

7 https://www.fda.gov/food/federalstate-food-programs/national-shellfish-sanitation-program-nssp. The National Shellfish
Sanitation Program is the federal/state cooperative program recognized by the U.S. Food and Drug Administration and the
Interstate Shellfish Sanitation Conference (ISSC) for the sanitary control of shellfish produced and sold for human
consumption. The NSSP establishes uniform requirements for the handling of all raw bivalve molluscan products. All ISSC
members, including New York, must follow these guidelines for handling all raw shellfish products entering interstate
commerce on the wholesale level.
8 USEPA 1986. Quality Criteria for Water 1986. Office of Water EPA 440/5-86-001.
https://www.epa.gov/sites/default/files/2018-10/documents/quality-criteria-water-1986.pdf. Although the upper bound
value in New York’s submission is different than the EPA’s recommendation for the upper bound in 1986, they are
considered equivalent due to the use of differing multiple tube fermentation methods.
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The EPA understands that the NYSDEC is evaluating uses and criteria for waters in and around New
York City and we look forward to working with you to improve New York’s WQS. If you have any
guestions, please call me at 212-637-4125 or have your staff contact Virginia Wong, Chief, Clean Water
Regulatory Branch at 212-637-4241.

Sincerely,

JAVIER LAUREANO Bi-\gitally signed by JAVIER

UREANO PEREZ
PEREZ Date: 2024.12.20 12:02:36 -05'00'

Javier Laureano, Ph.D.
Director
Water Division

cc: Christine Ash, WD
Virginia Wong, WD-CWRB
Wayne Jackson, WD-CWRB
Kim Kramer, ORC-WGLB





