
Clean Water act 
Section 401

water quality certification



Responsibility
The Clean Water Act (CWA) Section 401 tribal certification process allows 
federally recognized tribes with Treatment in a Similar Manner as a State 
(TAS) status to review and certify that any proposed federally licensed or 
permitted activity—such as pipelines, dams, or discharges—within their 

jurisdiction complies with tribal water quality requirements. 

States and authorized tribes where the discharge would originate are 
generally responsible for issuing water quality certifications. In cases 
where a state or tribe does not have authority, EPA is responsible for 

issuing certification.



why tribes 
should 

consider this
This process empowers tribes to protect 

their water resources and assert regulatory 
authority over activities that may impact 

water quality within their lands.



The CWA provides that certifying authorities 

(states, authorized tribes, and EPA) must act on 

a Section 401 certification request "within a 

reasonable period of time (which shall not to 

exceed one year) after receipt" of such a 

request. 

A certifying authority may waive certification 

expressly, or by failing or refusing to act within 

the established reasonable period of time. 

timeline



what is the 
process?
How are we supposed to do this?



Who
 is 

involved?

project proponent
applicant for a federal license 
or permit, or the entity seeking 
certification

certifying authority
A state or authorized tribe 
where the discharge originates

federal licensing or 
permitting agency
Any agency of the Federal 
Government to which application is 
made for a Federal license or permit 
htat is subject to CWA Section 401



GRANT
The Certification 

Request

DENY
The Certification 

Request

GRANT WITH 
CONDITIONS

The Certification 
Request

possible outcomes

WAIVE 
CERTIFICATION



step 1: pre-filing 
meeting request

Before submitting a certification request (30 days), 
the project proponent may request an (optional) 

meeting with the Tribe

The pre-filing meeting is for the project proponent to provide 
advance notice to the Tribe that a certification request may be 

forthcoming and therefore promotes early coordination, even if 
the Tribe does not choose to have a meeting



an applicant submits a formal 
request for certification to 

the Tribe

step 2: 

This is a requirement when the applicant seeks a federal 
permit that may result in a discharge to waters within 
tribal lands

-- Including relevant project details and 
Environmental Assessments



what does a request for 
certification need to contain?

1) A copy of the Federal license/permit application submitted to the 
Federal agency

2) Any readily available water quality-related materials that informed 
development of the application

3) Tribal certifying agencies may define other contents that are 
relevant to the water quality-related impacts from the activity and 
identified prior to when the request for certification is made



If the certifying authority has not 
identified contents of a request for 

certification in addition to those 
identified in the previous slide, the 

project proponent must include: 
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Step 2:  The tribe then 
evaluates the 

request based on its 
approved water 

quality requirents 
And determines whether the 

proposed activity will comply



questions?

Can a Tribe Request More 
Information?

Yes, just watch the Re asonable Period 
of Time (1-year statutary time limit)

If you Deny...
A tribe may only consider the adverse 

water quality impacts from the 
activity. Impacts to cultural activities, 
air quality, traffic, noise, economic or 
other reasons cannot be used.

Can a Tribe Charge an 
Applicant for Certification?

Yes, a reasonable amount to 
reimburse costs

Default Turnaround Time?
Generally we use 60 days. The Final 
2023 CWA Section 401 WQ Certification 
Rule defaults to 6 months if the tribe and 
certifying agency can’t agree on a 
timeframe.

Certification decisions must be in writing 
A certifying authority may waive 
certification either expressly (in writing) 
or by failing or refusing to act within the 
reasonable period of time



Post 
Certification

• Federal Agency Review
Neighboring Jurisdiction
Modifications
Enforcement

•

•

•



Thank
you!


	Responsibility
	Why Tribes Should Consider This
	Timeline
	What is the process?
	Who is involved?
	Possible Outcomes
	Step 1: Pre-filing meeting request
	Step 2:  The tribe then evaluates the request based on its approved water quality requirents 
	questions?
	Post Certification



