


4

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

NEW hN LAN E .10N

AND THE

UNITED STATES DEPARTMENT OF THE ARMY

IN THE MATTER OF :

	

)

THE U .S . DEPARTMENT

	

)
OF THE ARMY

	

)

ARMY MATERIALS TECHNOLOGY LABORATORY )
W TERTOWN MA

	

)

FEDERAL FACILITY AGREEMENT UNDER CERCLA SECTION 120



TABLE OF CONTENTS

I .

II .

III .

	

DEFINITIONS	 7

IV.

	

JURISDICTION	 14

V.

	

STATEMENT OF FACTS	 15

VI .

	

WORK TO BE PERFORMED	 19

VII .

	

CONSULTATION WITH EPA	 21

VIII .

	

PROJECT MANAGERS	 30

IX. .

	

ACCESS	 33'

X .

	

DATA AND DOCUMENT AVAILABILITY	36

XI .

	

PERMITS	 37

XII .

	

REMOVAL AND EMERGENCY ACTIONS	 39

XIII .

	

DISPUTE RESOLUTION	 43

PURPOSE	 1

PARTIES AND SCOPE OF AGREEMENT

	

4

XIV .

	

DEADLINES AND SCHEDULES	 _ 46

XV .

	

EXTENSIONS	 50

XVI .

	

FORCE MAJEURE	 53

XVII .

	

SELECTION OF REMEDIAL ACTION	 54

XVIII .

	

EXEMPTIONS	 58

XIX .

	

EPA CERTIFICATION	 59

XX. STATUTORY COMPLIANCE/RCRA, CERCLA INTEGRATION . 61

X3f	ENF9i2C'EA$~LITY-

	

:--- -: -: --. --:-:--.

	

63

XXII .

	

STIPULATED PENALTIES	 65

XXIII .

	

OTHER CLAIMS	 67

XXIV .

	

TERMINATION AND SATISFACTION	 68

1

G



XXV .

	

FUNDING	 69

XXVI .

	

COMMUNITY RELATIONS	 71

XXVII .

	

PUBLIC COMMENT ON THIS AGREEMENT	72

XXVIII .

	

PRESERVATION OF RECORDS	 74

XXIX .

	

AMENDMENT OR MODIFICATION OF AGREEMENT	75

XXX .

	

EFFECTIVE DATE	 76

XXXI .

	

NOTICES AND SUBMISSIONS	 77

XXXII .

XXXIII .

	

FIVE YEAR REVIEW	 '79

XXXIV .

	

RESERVATION OF RIGHTS FOR RECOVERY OF EPA
EXPENSES	 80

XXXV .

	

UALITY ASSURANCE	 81

XXXVI .

	

RELEASE OF RECORDS	 82

XXXVII .

	

TRANSFER OF REAL PROPERTY	 83

XXXVIII .

	

INSTALLATION CLOSURE	 87

XXXIX .

	

SEVERABILITY	 88

XL.

	

APPENDICES

	

.~.- .	 89

XLI .

	

SIGNATURE PAGES	 90

ii



APPENDICES

I .

	

SCHEDULE OF WORK TO BE PERFORMED

II .

	

LIST OF INSTALLATION RESTORATION PROGRAM (IRP) DOCUMENTS

III . A MAP OF THE ARMY. MATERIALS TECHNOLOGY LABORATORY SITE AND
LIST OF AREAS OF CONTAMINATION (AOC) AND STUDY AREAS (SA)

iii



Based on the information available to the Parties on the
effective date of this Federal Facility Agreement (Agreement), .

u

	

and without trial or adjudication of any issues of fact or law,
the Parties agree. as follows :

1 .1

	

The general purposes of this Agreement are to :

(a) Ensure that the environmental impacts associated with

(b) Establish a procedural framework and timetable' for
developing, implementing, and monitoring appropriate
Response Actions at the Site in accordance with the
Comprehensive Environmental Response, Compensation,
and Liability Act of 1980, as amended by the
Superfund Amendments and Reauthorization Act of 1986
(collectively CERCLA), the National Contingency Plan
(NCP), CERCLA guidance and policy, the Resource
Conservation and Recovery Act, as amended (RCRA), and
RCRA guidance and policy ; and

(c) Facilitate the cooperation, the exchange of
information and participation of the Parties in such
actions .

1 .2

	

Specifically, the purposes of this Agreement are to :

(a) Identify Operable Unit (OU) alternatives which are
appropriate to address the release or threatened
release of Hazardous Substances, pollutants, or
contaminants at the Site . OU alternatives shall be
identified and proposed to the EPA as early as
possible, prior to formal proposal of an OU .to EPA,
pursuant to CERCLA and this Agreement . This
Agreement process is designed to promote cooperation
among the Parties in identifying OU alternatives
prior-, to selection of a final Remedial Action ;

(b) Establish requirements for the performance of
Preliminary Assessment(s) (PA), Site Inspections(s)
(SI) and Remedial Investigation(s) (RI) (to the
extent not yet conducted) to determine fully the
nature and extent of the threat to human health and
the environment caused by the release or

1

the past and present activities at the Site are
thoroughly investigated, and to ensure that the
appropriate Removal and Remedial Action is taken as
necessary to protect human health . and the
environment ;



threatened release of . Hazardous Substances,
pollutants, or contaminants at the
Site, and to establish requirements for the
performance of Site Feasibility Studies (FS) to
identify, evaluate and select alternatives for the
apps-opriate -RemetTiar~tion -(s) at the identified"
Areas of Contamination (AOC) to prevent, mitigate or
abatee the release or threatened release of Hazardous
Substances, pollutants, or contaminants at the Site
in accordance with CERCLA and this Agreement ;

(c) Identify the nature, objective, and schedule of
Response Actions to be taken at-the Site, and to
ensure that Remedial Actions at the Site shall attain
that degree of cleanup of Hazardous Substances,
pollutants, or contaminants mandated by CERCLA, RCRA,
and this Agreement ;

(d) Implement and maintain the selected Remedial
Action(s) in accordance with CERCLA and this
Agreement ; and to meet the requirements of CERCLA §
120(e)(2) for this Agreement between the Parties ;

(e) Ensure compliance, through this Agreement, with RCRA
and other Federal hazardous waste laws and
regulations for matters covered herein ;

(f) Coordinate Response Actions at the Site with the
mission and support activities at the federal
	facility known as the Army Materials Technology

Laboratory located in_Watertown, Massachusetts ;

(g) Expedite the cleanup process to the extent consistent
with the protection of human health and the
environment ;

(h) Provide for the Operation and Maintenance of any
Remedial Action selected and implemented pursuant to
this Agreement ;

(i) Provide for theCommonweanth'-sappropriate
involvement, as defined by CERCLA and the NCP, in the
initiation, development, selection and enforcement of
Response Actions to be undertaken at the federal

	€acuity known asthe Army-Materia ls Teed ogy	
Laboratory, including the review of all applicable
data as it becomes available and the development of
studies, reports, and action plans ; and to identify
and integrate State ARARs into the Remedial Action
process ; and

2



(j) Identify Removal Actions which are appropriate for
the Site, and provide timely notice to the other
Party of such proposed actions .

3



II . PARTIES AND SCOPE OF AGREEMENT

2 .1

	

The Parties to this Agreement are EPA and the Army, and
-tiris--Ag-reement--shalll-apply -to - and --be -binding--upon- EPA--and
the Army . The Commonwealth and the Department of Defense
have entered into a Department of Defense and State
Memorandum of Agreement dated October 1991 . The
Commonwealth elected not to be a Party to this Agreement
at the time the Agreement was negotiated and executed .
However, consistent with CERCLA and the NCP, EPA and the
Army have agreed to allow the Commonwealth a participatory

his agree ien
and an opportunity to, enter into the Agreement, should
they choose to, at a later date . Accordingly, the Parties
intend provisions in this Agreement which state that the
Commonwealth or DEP "should", "shall" or "will" perform a
certain task to mean that the Commonwealth or DEP may, at
its option, perform the task . It is also recognized that
since the Commonwealth is not a Party to this Agreement,
it has no rights or responsibilities that are established
under this Agreement . Failure by the Army to provide a
document in a timely manner to the Commonwealth or DEP
shall not in and of itself constitute a breach of this
Agreement, unless such failure substantially delays or
otherwise compromises the Response Action which is the
subject of this Agreement . It is also recognized by the
Parties that the Commonwealth has rights and
responsibilities under CERCLA that are separate and

2 .2

e

2 .3

	

Each Party shal-1beresponsible-for-ensu-r-ing that-its
contractors comply with the terms and . conditions of this
Agreement . Failure of a Party to provide proper direction
to its contractors and any resultant noncompliance with
this Agreement by a contractor shall not be considered a

	. .	.fo r Amajettre event or other rlnod caus Fnr _eYt ensicans	
. Section XV, (Extensions), unless the Parties so

agree . The Parties, upon contractor selection, shall
notify the other Party of the identity and the assigned
tasks of each of its contractors performing Work under
this Agreement .

4

In selecting contractors to perform Work associated with
the Site, the Army will comply with the Federal
Acquisition Regulation (FAR), 48 C .F .R ., and 40 C .F .R .
Part 32, Defense Federal Acquisition Regulations, and Army
Federal Acquisition Regulations .



CERCLA NPL Site, and therefore it cannot be removed from
the NPL until EPA determines, in accordance with CERCLA,
and this Agreement, that the Site no longer poses a threat
to human health and the environment . Further, the Parties
agree that remediation activities at the Site shall occur
in discrete locations called Areas of Contamination (AOC) .
Contamination that has migrated off the facility, or
commingled amongst AOCS will be remediated in accordance
with this Agreement . The acceptable level of remediation
will be based on both an individual AOC and its collective
impact upon the entire Site . For .each Area of
Contamination, or portion thereof, (Operable Unit (OU))
identified at the Site pursuant to this Agreement, the

" `-2 7' --and 2 .6 below, where require in accordance with the
requirements of this Agreement .

2 .6

	

The Army shall develop, implement and report upon
Preliminary Assessments (PA) and Site Inspections (SI) at
the Site for each Study Area (SA) in accordance with
Section VI, (Work to be Performed) of this Agreement, the
NCP, and applicable EPA policy and guidance . All PA and
SI activities, conducted after the effective date of this
Agreement, at the Site shall be conducted in accordance
with the requirements and Deadlines set forth in Section
XIV, (-Deadlines and Schedules), of this Agreement . All PA
and SI activities shall be designed to meet the purposes

	-Pt- forthinSPrti.on T .Piernse ofthisAgreement

2 .7

	

The Army shall develop, implement and report upon Remedial
Investigations (RI) and Feasibility Studies (FS) for each
AOC or OU at the Site where required in accordance with
Section VI, (Work to be Performed) of this Agreement, the
NCP, and applicable EPA regulations, policy and guidance .
All RI/FS activities shall be conducted in accordance with

5

2 .4 This Agreement shall apply to and be binding upon the Army
and EPA, their respective officers, successors in office,
agents and employees and shall not be construed as an
agreement to indemnify any person . The Army shall notify
its members, employees, agents, lessees and response
aetien eontraetors-e-€- the exist-enee of th-iss--Agreemen-t-.
This Agreement shall also be binding upon any subsequent
owners, lessees and operators of the Army Materials

-

Technology Laboratory . The Army agrees to include notice
of this Agreement\in any document transferring ownership
or control to any subsequent owners and operators of any
portion of the facility in accordance with CERCLA §
120(h), 40 C .F .R . § 264 .119 and § 264 .120 .

2 .5 The scope of this Agreement extends to the entire Site, as
defined at Section III, herein . The Parties agree that
Army Materials Technology Laboratory is listed as an EPA



the. requirements and time Schedules set forth in Appendix
I and Section XIV, (Deadlines and Schedules), of this
Agreement . All RI/FS activities shall meet the purposes
set forth in Section 'I, (Purpose), of this Agreement .

-2 .8 .-_.-ThcArmy--shaft-perform-Reno iai . .te-siyii, --Remedial Act-i-on
(RD/RA) and Operation and Maintenance (0 & M) activities
at the Site in accordance with CERCLA § 120(e) (2), Section
XVII, (Selection of Remedial Action) ., of this Agreement,
CERCLA, the NCP, RCRA'and applicable regulations
thereunder .

2 .9

		

This Agreement shall apply to all releases and threatened
releases of Hazardous Substances, pollutants, or
contaminants at or from the Army Materials Technology
Laboratory, including_ such releases and threatened
releases at or from Areas of Contamination at the Army
Materials Technology Laboratory to which CERCLA and RCRA
or CERCLA alone applies .

6



III . DEFINITIONS

3 .1

	

The terms used in this Agreement shall have the same
definition as the terms defined in CERCLA and the National

_ .CantiugencY-Pian. . Nc P -- un3~ss- ectttcall tithe rise .

	

-( )~

	

~

	

Y
defined in this Agreement . The following terms used in
this Agreement are defined as follows :

(a) "Additional Work" shall mean all activities, in
addition to the Work specified in this Agreement,
which are required pursuant to the terms of
Paragraphs 7 .8 and 7 .9 (Consultation with EPA),
Section XIX (EPA Certification), and Section XXXIII
(Five Year Review), herein ; .

(b) "Agreement" shall refer to this document and shall
include all Appendices to this Agreement . All such
Appendices shall be appended to and made part of
this Agreement as covered under Section XL,
(Appendices) ;

(c) "ARARs" shall mean Federal and State Applicable or
Relevant and Appropriate Requirements, standards,
criteria, or limitations, identified pursuant to
CERCLA § 121 . ARARs shall apply under this Agreement
in the same manner and to the same extent that ARARs
are applied .i n a non-federal facility context
pursuant to CERCLA § 120(a)(1) ;

	(d) "Area(s)-of Contamination" or "AOC(s)" shall mean (1)
any of the areas listed or described in Section V
(Statement of Facts) and in Appendix III of this
Agreement, which indicates that a release or
threatened release of Hazardous Substances,
pollutants, or contaminants has occurred, (2) any
area or group of areas to or under which
investigations document that a release of Hazardous
Substances, pollutants, or contaminants has occurred,
migrated, or threatens to migrate from any of the
above listed areas or locations ; and (3) any area or
location or group of areas or locations where a
Hazardous Substance has been deposited, stored,
disposed of, or placed, or, otherwise come to be

	located within the siteeoundari-es-anti identified by	
any of the Parties, or their agents, or authorized .
representatives and added to this Agreement pursuant
to Section VI (Work To Be Performed) of this
Agreement ;

(e) "Army" shall mean the United States Department of the
Army, its employees, members, agents, and authorized

7



representatives to the extent necessary to effectuate
the terms of this Agreement, including, but not
limited to, appropriations and Congressional
reporting requirements ;

(-f )- "- 'tAly-- Material's Techhaltigy Laboratory" - ' or - "AMTL"--
shall mean real property comprising 47 .5 acres on the
north bank of the Charles River in Watertown,
Massachusetts, which consists of two parcels : (i) a
36 .5-acre tract containing an active materials
testing installation and (ii) an 11-acre tract of
land between North Beacon Street and the Charles
River containing a park and yacht club upon which the
Commonwealth has held an easement since 1920 ;

(g) "CERCLA" shall mean the Comprehensive Environmental
Response, Compensation, and Liability Act, 42 U .S .C .
§ 9601 et seq ., as amended by the Superfund
Amendments and Reauthorization Act of 1986, Public
Law 99-499 ;

(h) "Cleanup Standard(s)" shall mean the numerical
criteria representing the degree of cleanup to be
achieved at an AOC or OU as set forth in the relevant
Record of Decision (ROD) ;

(i) "Commonwealth" shall mean the Commonwealth of
Massachusetts and its employees, agents, authorized
representatives, successors and assigns . For
purposes of the implementation of this Agreement, the

_ DEP shall be considered the designated representative

	

_of the Commonwealth ;

(j) "Contingency Plan" shall mean a written plan for the
purpose of protecting the local affected population
in the event of an accident or emergency related to
CERCLA cleanup activities . It may include an Air
Monitoring Plan and a Spill Control Countermeasures
Plan, if applicable, for the Site . The following is a
list of items to be considered for inclusion in such
a plan : the-name--an-d-telephone-nu-mbe-r-o-f-pe-r-son-(-s)
responsible for responding in the event of an
emergency ; a plan and date for meeting with the
local community ; local . - state, and federal agencies

cll az	lo	 al emergency	
squads and hospitals ; first aid and medical
information including names of personnel trained in
first aid and HAZMAT Response, a map with locations
of medical facilities, and emergency phone numbers ;
an Air Monitoring Plan ;, a Site Evacuation Plan ; and
a Spill Control and Countermeasures Plan ;

8



(k) "Day" or "Days" means calendar day(s), unless
business day(s) are specified . However, any
submittal or written statement of dispute which under
the terms of this Agreement would be due on a
Saturday, Sunday, or a holiday shall be due on the

	.- ..n-ext- occurring business day

"Deadline" shall be the time limitation applicable to
issuance by the Army of documents and, performance of
activities for which a limitation has been
specifically established under the terms of this
Agreement as set forth in Sections VII, XIV and XVII
and Appendix I hereto ;

(1)

(m)

(p)

(q)

"DEP" shall mean the Commonwealth of Massachusetts'
Department of Environmental Protection, its
employees, agents, authorized representatives,
successors and assigns . For purposes of the
implementation of this Agreement, the DEP shall be
considered the designated representative of the
Commonwealth ;

(n) "EPA" shall mean the United States Environmental
Protection Agency, its employees, agents, authorized
representatives, successors and assigns ;

(o) "Feasibility Study" or !'FS" shall mean a study
conducted pursuant to CERCLA, the NCP and relevant
guidance, which fully develops, screens and
evaluates, in detail, Remedial Action alternatives to
prevent, mitigate, or abate the migration or the
release or threatened release of Hazardous
Substances, pollutants, or contaminants at and from
the Site . The Army shall conduct and prepare the FS
in a manner to support the intent and objectives of
Section XX, (Statutory Compliance/RCRA-CERCLA
Integration) ;

"Hazardous Substance(s)" shall mean all those
substances which are included under CERCLA § 101(14),
42 U .S .C . § 9601(14) ; hazardous waste under RCRA §
1004(5), 42 U .S .C . § 6903(5) ; and hazardous
constituents under RCRA § 3008(h) and 40 C .F .R . Part
261 Appendix VIII ;

"National Contingency Plan" or "NCP" shall mean the
National Oil and Hazardous Substances Pollution
Contingency Plan and any subsequent amendments,
promulgated pursuant to CERCLA and found at 40 C .F .R .
Part 300 ;

9



(r) "Operable Unit" or 'IOU" shall mean a discrete
Response Action that comprises an incremental step
towards comprehensively addressing an AOC or
Hazardous Substance migrating from an AOC . Each AOC
may be divided into one or more OUs, at any phase of
the ~spohse - A tT~i7 ;-zTe~sendinr~. err the -type ,_ and . . ..
complexity of contamination associated with the AOC ;

(s) "Operation and Maintenance" or "O & M" shall have the
meaning provided in Section 300 .5 of the NCP, 40
C .F .R . §300 .5 ;

(t) "Parties" shall mean the Army and EPA ;

(u) "Performance Standard(s)" shall. mean the criteria
representing the degree and method of cleanup to be
achieved at an AOC, including all location, chemical,
and action-specific ARARs identified in the ROD , or
by the EPA, prior to certification of the completion
of the Work; and all other health or environmentally
related numerical standards in the ROD . Performance
Standards include all Cleanup Standards ;

(v) "Person" shall mean an individual, firm, corporation,
association, partnership, consortium, joint venture,
commercial entity, U .S . Government, State,
municipality, commission, political subdivision of a
State or interstate body ;

	(w) "Preliminary Assessment" or "PA" shall mean a
complete review of existing information, including
but not limited to, on-Site reconnaissance and off-
Site reconnaissance to determine if a release or
threatened release may require additional
investigation or Response Action . Such PA shall be
performed in accordance with CERCLA, CERCLA guidance
and the NCP, as supplemented by. the substantive
provisions of EPA RCRA Facilities Assessment
guidance ;

(x)

(Y)

"Primary Document" shall mean any document listed in
Paragraph 7 .2(b), hereof ;

"RCRA" shall mean the Resource Conservation and
U . S . G §-6901 ot .-scq .,-as amended	 -

Hazardous and Solid Waste Amendments of 1984,
,Public Law 98-616, and any subsequent amendments ;
by the

(z) "Record of Decision" or "ROD" shall mean a public
document that describes the Remedial Action
alternative(s) selected to be implemented at one or
more operable Units at Areas of Contamination and

10



that documents the basis for the selection . The ROD
shall be based on information and technical analysis
generated during the RI/FS ;

(aa) "Remedial Action Completion Report" shall mean that
----report-that,-upon completan--uf -all--construcuiun

activities for each Operable Unit and correction of
all punch list (deficiency list) items, shall be
prepared by the Army . The report shall follow EPA
guidance for a Remedial Action Report, OSWER
Directive 9355 .0-39FS, June 1992 and shall include,
at a minimum : (a) data and information necessary to
demonstrate compliance ; (b) certification that the
eme .s i opera ionai ana functional as designed ana

that no further modifications are necessary ; (c) a
detailed explanationn as to how the remedy, as
constructed, has met or will meet each ARAR
identified in the ROD ; (d) a description of the
methods (i .e ., statistical analysis) utilized to
evaluate the data .; and (e) the conclusions of the
data evaluation . The Project Managers shall review
the Remedial Action Completion Report and verify that
all changes and variations from the original contract
drawings have been made on "Record of Drawings" ;

(bb) " Remedial Design" or "RD" shall mean the technical
analysis and procedures which follow the selection of
a remedy for a Site, and result in a detailed set of
plans, specifications or other suitable documentation
for implementation of the Remedial Action ;

(ccf-"Reme ial Investigation . or RI shall mean that
investigation conducted pursuant to CERCLA and the
NCP, as supplemented by the substantive provisions of
the EPA RCRA Facilities Assessment guidance . The RI
serves as a mechanism for collecting data for site
and waste characterization and conducting
treatability studies as necessary to evaluate
performance and cost of the treatment technologies .
The data gathered during the RI will also be used to
conduct a baseline risk assessment, including
characterization of-risk of harm to the human health
and environment, to perform a Feasibility Study, to
evaluate the natural resources -;damaged by the

	Yel aCec o
Substances, and to support the design of a selected
remedy . The Army shall conduct and prepare all RIs
in a manner to support the intent and objectives of
Section XX, (Statutory Compliance/RCRA-CERCLA
'Integration) ;

i1



(dd) "Remedy" or "Remedial Action" or "RA" shall have the
same meaning as provided in CERCLA § 101(24), 42
U .S .C . § 9601(24), and the NCP, and may consist of
one or more OUs ;

(-ee-)- m-Remeve"--or -1~Remova1- 11--shall- have -the -same---meaning as
provided in CERCLA § 101(23), 4-2 U .S .C . § 9601(23) ;

(ff) "Response Action(s)" shall mean all Removal and
Remedial Actions including enforcement activities
related to the Site ;

(gg) "Schedule" shall mean the collective term for all
Dead~illes - esl d~~i511ed tuL l.he peLf Llndllue-af-'the-- Wor
or a portion of the Work required under this
Agreement and any subsequent amendments hereto, as
set forth in Appendix I (Schedule of Work to be
Performed) or other timetable agreed to by the
Parties in accordance with the terms of this
Agreement ;

(hh) "Secondary Document" shall mean any document listed
in Paragraph 7 .3(b), hereof ;

(ii) "Site" shall mean land owned, operated, controlled,
leased, used by right of easement, or licensed by any
department or agency of the United States Government
or other owners or operators, in the past, present or
at a future time at the federal . facility known as the
Army Materials Technology Laboratory (as defined in

ie aLi i y( , d Uve) UL any
a

1 2
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be
has migrated, or threatens to migrate, from aa source
on or at AMTL . For purposes of obtaining permits, the
term "on-Site" shall include areas within AMTL, the
areal extent of contamination and all areas necessary
for implementation of Response Actions ;

(jj) "Site Inspection" or "SI" shall mean an on-Site
investigation to determine whether a release or
potential-telease-exists andthe_u-ature of the
associated threats to human health and the
environment . Sampling and other field data shall be

. . .used to augment- the •Si, and to determine if further
	inveatiga_t;on or Response Action maybe regai.r d . If

EPA determines that a Response Action may be
required, then the area shall be designated an Area
of Contamination . If, however, the SI fails to
conclusively establish the need for an AOC
designation, the area shall remain a Study Area which
shall require no Additional Work pursuant to this
Agreement . Such SI work shall be conducted in



accordance with CERCLA, CERCLA guidance and the NCP,
as supplemented by the substantive provisions of EPA
RCRA Facilities Assessment guidance and this
Agreement ;

---ek-k)--"State"-sha-11-3ne-a-n-t-he-Commonweal-th- o€M-as-s-achusetts	
and its employees, agents, authorized
representatives, successors and assigns . For
purposes of the implementation of this Agreement, the
DEP shall be considered the designated representative
of the State ;

(11) "Study Area" or "SA" shall mean aa discrete area or
deeds wilhiii Lkre-S±te-that, ksd-se-d--upon--btEctive---
evidence, previous data gathering, interviews or the
mutuall agreement of the Parties, has been identified
as a potential Area of Contamination . If a threat or
potential threat to human health or the environment
is determined to exist, an RI/FS shall be conducted
and the area henceforth shall be designated an ADC .
If such a threat or potential threat is determined
not to exist, the SI shall so indicate that the area
has been removed from further study or consideration,
unless it is subsequently determined that a threat or
potential threat to human health or the environment
exists at the area ; and

(mm) "Work" shall mean activities or obligations required
by this Agreement and any amendments hereto,
including but not limited to PA/SI, RI/FS, RD/RA, and

- 0 & M .
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(c)

IV- .

	

JURISDICTION

4 .1

	

Each Party is entering into -this Agreement pursuant to the
following authorities :

(a) The "EPA enters ritb - tlTose- portions- of--this- Agreement
that relate to the PA/SI, RI/FS and RD/RA pursuant to
CERCLA § 120(e)(1) and RCRA §§ 6001, 3008(h), 3004(u)
and (v), 7003, and Executive Orders 11735 and 12580 ;

(b) EPA enters into those portions of this Agreement that
relate to Operable Units, and final Remedial Actions
pursuant to CERCLA § 120(e)(2), RCRA §§ 6001,
3008(h), 3004(u -an (v), 7DUJ and

	

Executive Urders
11735 and 12580 ;

1 4

The Army enters into those portions of this Agreement
that relate to the PA/SI, RI/FS, Operable Unit and
the final Remedial Actions pursuant to CERCLA §
120(e)(1)and(2), RCRA §§ 6001, 3008(h) and 3004(u)
and (v), 7003, Executive Orders. 11735 and 12580, and
the Defense Environmental Restoration Program (DERP),
10 U .S .C . § 2701 et . seq .



V .

	

STATEMENT OF FACTS

5 .1

	

AMTL was listed on the National Priorities List (NPL)
update of May 31, 1994, 59 Fed . Reg . 27989, and is__.there-f-Ore--subject to-tire spec-ial -provisions fur federal . . .
facility NPL sites in CERCLA § 120, 42 U .S .C . § 9620, and
the Superfund Amendments and Reauthorization Act (SARA) §
211, 10 U .S .C . § 2701, Defense Environmental Restoration
Program et seq .

5 .2

	

AMTL is a facility under the jurisdiction, custody, or
control of the Department of Defense within the meaning of

- xecu ive r er 580, 52 Fed . Reg. 2923, January 29,
__

1987, and within the meaning of DERP, 10 U .S .C . § 2701 et
seq. The Department of the Army is authorized to act on
behalf of the Secretary of Defense for all functions
delegated by the President through Executive Order 12580
which are relevant to this Agreement .

5 .3

	

The Watertown Arsenal, now AMTL, was established in 1816 .
The mission, staff, and facilities expanded until after
World War II when the installation occupied 131 acres and
employed 10,000 people . The site was used for small arms
maintenance and ordnance supplies ; ammunition and
pyrotechnics production; paint, lubricant, and cartridge
testing and experimentation ; manufacture of guns and
cartridges ; and development of advanced metallurgical
processes used in the casting, welding, and machining of
artillery pieces . A nuclear research reactor was used for	
molecular and atomic structure research activities from
1960 to 1970 . Although the reactor was deactivated in
1970, it was only decommissioned under the jurisdiction of
the Nuclear Regulatory commission in 1992 and the
structure demolished in 1994 .

The Watertown Arsenal went through operational phasedown
in 1967 when excess property was transferred to the
General Services Administration (GSA) . In 1968,
approximately 55 acres were sold to the Town of Watertown .
This property has since been used for the construction of
apartment buildings, a shopping mall, a public park, and a
playground, which are all east' of the current facility .

	Of the 47 .5 acres reta ined by the A
the Army Materials and Mechanical Research .Center (AMMRC) .

In 1976, the Commander's House was placed on the National
Register of Historic Places . During the 1980's, the gun
carriage complex was nominated for the Historic Register,
but was not selected . However, the AMMRC was designated
an historical landmark by the American Society of Metals
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in 1983 . In 1985, the AMMRC became the Materials
Technology Laboratory . In 1991, the 36 .5-acre parcel was
designated an historical district under the Base Closure
and Realignment Commission (BRAC) Memorandum of Agreement
between the Army and the National Advisory Council on
Historic Preservation:-

5.4 AMTL is currently owned and operated and has been owned
and operated by the United States through the United
States Department of the Army at all times relevant to
this Agreement . AMTL currently employs approximately 300
people and contains 30 buildings and structures. The
	current mission of AMTL includes material testing,

lightweight armor research and development, and
manufacturing testing technology .

5 .5

	

In 1988, Congress passed the Defense Authorization
Amendments and Base Realignment and Closure Act (Public
Law 100-526) . In December 1988, the Secretary of
Defense's ad hoc Commission on Base Realignment and
Closure issued its final report that included a
recommendation, subsequently approved by Congress, for the
closure of 81 Department of Defense installations,
including AMTL. AMTL is slated for closure in September
1995 .

5 .6

	

There are locations within AMTL where Hazardous Substances
have been deposited, stored, placed, or otherwise come to
be located in accordance with 42 U .S .C . § 9601(9) and
	(14) . Additionally, there havebeenor may be releases

into the environment of Hazardous Substances, pollutants,	
or contaminants at or from the Federal Facility within the
meaning of 42 U .S .C . § 9601 (22), §§ 9604, 9606, and 9607
and 42 U .S .C . § 6973 .

5 .7

	

The Army, under the Installation Restoration Program
(IRP), completed several studies at AMTL and produced many
supporting documents prior to AMTL's listing on the NPL .
A complete list of IRP documents is included in Appendix
II. Some-o-f-the-majo-r-IRP-studies ._an&sjocuments are
discussed below .

In 1987, the U .S . Army Toxic and Hazardous Materials
Agency (THAMA) contracted with EG&G Idaho to perform a

ducte
groundwater sampling program in 1988 . The data obtained
from this sampling could not be verified or validated by
the THAMA uality Assurance Program and was considered
insupportable . Sampling was repeated in 1990 by the
Arthur D . Little Corporation under contract to EG&G .
Under contract to THAMA, Roy F . Weston Incorporated
submitted a draft final Phase I RI report in April 1991
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5 .8

and a Phase 2 RI in October 1992 . The RI report was
finalized in December 1993 under the oversight of the DEP .
A draft final FS was completed in February 1994 .

Two AOCs have been identified to date at AMTL . The first
--AOG -addresses--soil 'and grroundwater--contamination . ---The RI
report concluded that there are Hazardous Substances,
pollutants or contaminants in soils and groundwater at
AMTL. However, since the RI report did not sufficiently
characterize whether Hazardous Substances, pollutants or
contaminants emanating from AMTL have come to be located
in or are affecting the Charles River, the river will be
investigated as a second Area of Contamination . The Army
h s-a'greed to ruLLher-eva- uaLe Lhe-sediments-anti suxfa~e
water for potential impacts by Site-related contaminants .

These two areas constitute the currently identified Areas
of Contamination as defined in Section III, (Definitions)
of this Agreement. New AOCS or SAs may be added to this
Agreement as they are identified in accordance with
Paragraph 6 .5 .

There are other areas at AMTL which are/will be undergoing
investigation/cleanup under other authorities . These
areas include :

a) . Chemical contamination within various buildings ;

b) Underground Storage Tanks (USTs) and other
associated petroleum-related actions ; and

c) adiologlcal contamination and radiological
ecommissioning .

Items (a) and (b) above are being addressed by the
Army under DEP oversight . Radiological
decommissioning and associated remediation are being
addressed under the jurisdiction of the Nuclear
Regulatory Commission .

5 .9

	

Appendix III of this Agreement includes a map of AMTL and
a list of AOCs and SAs .

5 .10

	

Pursuant to Executive Order 12088, 43 Fed . Reg . 47707,
	nntnher 1 4 197R,.thP RPA Arimi ni atratnr i a rcrpii rer9 to

provide technical advice and assistance to the Secretary
of Defense .

5 .11

	

The Army is the authorized delegate of the President under
Executive Order 12580 for receipt of notification of
Commonwealth ARARs required by CERCLA Section
121(d) (2) (A) (ii) .

1 7



. DETERMINATIONS

5 .12 The authority of the Army to exercise the delegated
Removal authority of the President pursuant to CERCLA §
104, 42 U .S .C . § 9604 is not altered by this Agreement .

5 .13 The actions to be taken pursuant to this Agreement are
reasonable and necessary . to protect the human health and
the environment .

5 .14 on the basis of the facts described above, EPA has
determined that :

threatened releases of Hazardous Substances,
pollutants, or contaminants into the environment
(exclusive of releases consistent with . p ermits)

_within the meaning of C' CiA 9§ u

	

), U , V6,
and 107, 42 U .S .C . §§ 9601 (22), . 9604, 9606, and
9607, at and from the Site ; and,

(e) With respect to those releases and threatened
releases at the Site, the Army is the responsible
person within the meaning of CERCLA § 107, 42 U .S .C .
§ 9607 .

1 8

Za) The Site is-a~e~ral tadility pufsuant`tCCERCf "§----
120(a), 42 U .S .C . § 9620 ;

(b) The Site is a facility within the meaning of CERCLA §
101(9), 42 U .S .C . § 9601(9) ;

(c) Hazardous Substances, pollutants, and contaminants
within the meaning of CERCLA §§ 101 (14) and 104
(a) (2),
located

42 U .S .C . §§ 9601 (14) and 9604
at the Site ;

(a) (2) are

(d) There have been releases of Hazardous Substances,
pollutants, or contaminants into the environment and
these releases continue to cause releases and



6 .1

	

The Parties agree to perform the tasks, obligations and
responsibilities described in this Agreement in accordance
with--cER-C-LA ; C-EACLA--guidance--and-po33cy the --NC-P,- RGRA and -
RCRA guidance and policy, Executive Orders 12580 and
11735, and all terms and conditions of this Agreement
'including documents prepared and incorporated in
accordance with Section VII, (Consultation with EPA) . For
the purposes of this Agreement only, the Army shall be
considered the lead agency . The Army shall be primarily
responsible for investigation, design, construction, and

--Operat'son-aad-Ma-iiiLena=,-(O M)-or a1-3-Response-AL. 1011
at the Site .

6 .2

	

With respect to integration of past or ongoing Work into
Work required by this Agreement, it iss the intent of the
Parties that documents completed and data generated prior
to the effective date of this Agreement be utilized as
elements of the RI/FS documents required under this
Agreement to the maximum extent practicable without
violating CERCLA, CERCLA guidance and policy, the NCP,
Federal and State ARABS ; and without jeopardizing . the
technical integrity of any RI/FS based upon such data .
The Army need not halt currently ongoing Work, but may be
obligated to modify or supplement Work previously done to
produce a final product which meets the requirements of
this Agreement .

. a

un the
EPA as set forth in this Agreement :

(a) Preliminary Assessment and Site Inspection of any new
Study Areas added to this Agreement pursuant to
Section 6 .5 ;

(b) Remedial Investigations' of the Charles River and any
new AOCs added to this Agreement pursuant to Section
6 .5 ;

(c)

(d) Proposed Plans_and RODS for all Areas of
Contamination ;

(e)

VI . WORK TO BE PERFORMED

teput
par `pat' onof

Feasibility Studies for all Areas of Contamination ;

All Remedial Actions, Removals and Remedial Designs
for all Areas of Contamination ; and

(f) Operation and Maintenance (0 & M) of Remedial Actions
at the Areas of Contamination .
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6 .4

	

The Army shall :

(a) Make its best efforts to expedite the initiation of
Remedial Actions for the Areas of Contamination ; and

- (b) Carry - out'- all. activi i-es -under tfiis Agreement so as
to protect human health and the environment .

6 .5

	

Any location on the Site which is identified by a Party as
an AOC or SA after the effective date of this Agreement
shall be added to the list of AOCs and SAs in Appendix III
as an additional AOC or SA to be investigated and

_ remediated pursuant to all requirements pertaining to AOCs
and SAs under this Agreement .

6 .6

	

The Army agrees that it shall conduct and be responsible
for completion of all Work activities required at the Site
pursuant to this Agreement . However, the Army reserves
any rights it might otherwise have to seek reimbursement
from any Person if that Person has contributed to
contamination at the Site .
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VII . CONSULTATION WITH EPA

Review and Comment Process for Draft and Final Documents

7 .1 Applicability -

The provisions of this Section establish the procedures
that shall be used by the Parties to provide each other
with appropriate notice, technical support, review,
comment, and responses .to comments regarding documents and
reports, specified herein as either Primary or Secondary

_Documents . . In accordancewith CERCLA -§ 120, 42 U .S .C . §
9620, and 10 U .S .C . § 2705,the Army shallbe responsible
for issuing Primary and Secondary Documents to EPA and the
Commonwealth, unless otherwise agreed to by both Parties
in writing . As of the effective date of this Agreement,
unless otherwise provided in Section XIV (Deadlines and
Schedules) or Section XVII (Selection of Remedial Action),
all draft and final reports for any deliverable
document(s) identified herein, including any PA/SI, RI/FS
and RD/RA documents relating to this Site, shall be
prepared, distributed .and subject, to dispute in accordance
with Paragraphs 7 .2 through 7 .9 below . The designation of
a document as "draft" or "final" is solely for purposes of
consultation with EPA in accordance with this Section .
Such designation does not affect the obligation of the
Parties to issue documents, which may be referred to
herein as "final," to the public for review and comment as

	appropriate and as required by law and this Aqreement .

7 .2

	

Process for Primary Document Review :

Primary Documents :

(a) Primary Documents include those reports specified in
Paragraph 7 .2(b) . Primary Documents shall be
initially issued by the Army in draft form subject to
review and comment by EPA and the Commonwealth . In
issuing draft documents to the Commonwealth, the Army
shall notify the Commonwealth of the duration of the
review period corresponding to such document as
established in this Agreement . If comments are not
received within the review period, the Commonwealth's

---z uric ui cen~ c b is

	

c abbuiuc aii

	

is 1.nty

	

a
proceed to issue the document in draft final form .
Following timely receipt of . comments on a particular
draft Primary Document, the Army shall respond to the
comments received, and issue a draft final Primary
Document subject to dispute resolution . Unless
otherwise provided in Section XIV (Deadlines and
Schedules) or Section XVII (Selection of Remedial
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rS Report (including Initial creening of
Alternatives, Detailed Analysis of
Alternatives) ;

(vi)

		

Terrestrial Assessment for the Soil and
Groundwater AOC ;

(vii)

	

Proposed Plan ;

(viii) Record of Decision (ROD) (including No Action
Decision) ;

(ix)

	

Pre-Remedial Design Work Plan ;

(c)

Action), the draft final Primary Document will become
the final Primary Document either forty-five (4.5)
days after issuance, if dispute resolution is not
invoked, or as modified by decision of the dispute
resolution process .

In the event of a dispute, the Project Managers shall
initially use the informal dispute process referred .
to in Paragraph 13 .2 . With the concurrence of the
Parties, a Schedule or Deadline affected by the
decision of the informal dispute resolution may be
extended by providing written notice to both Parties .
If, however, no informal decision is reached, the.. . __-fas t-d- sputi re oititi s--process- -shall----

(b) As appropriate, the Army shall, for each AOC or SA,
complete and transmit . draft reports for the following
Primary Documents in accordance with the provisions
of this Section :

(i)

	

SI Work Plan ;

(ii)

	

SI Report ;

(iii) RI/FS Work Plan (Health and Safety Plan,
uality Assurance Project Plan, Standard
Operating Procedures, Sampling and Analysis
Plan) ;

(iv)

	

RI Reports (including Risk Assessment) ;

(x) 90% Design of Remedial Action ; and

(xi) Remedial Action Completion Report (including
Long-Term Operations and Maintenance Plan) .

Only the draft final reports for the Primary
Documents identified above shall be subject to
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dispute resolution . The dispute . resolution process
is restricted to the Parties (EPA and the Army) . The
Army shall complete and transmit draft Primary
Documents in accordance with the Deadlines
established in Appendix I and any Schedule
csta-bl-isked--pursuant to--Seeti-on -XIV,' (Deadlines-and --
Schedules) of this Agreement .

7 .3

	

Secondary Documents :

(a) Secondary Documents include those reports that are
discrete portions of the Primary Documents and are
typically input or feeder documents . Secondary
Dacnme~ts-shallb~~ssa~d--Isp-tIrcAY1iiy ih -draft`
.subject to review and comment by EPA and the
Commonwealth . In issuing draft documents to the
Commonwealth, the Army shall notify the Commonwealth
of the duration of the review period corresponding to
such document as established in this Agreement . If
comments. are not received within the review period,
the Commonwealth's concurrence shall be assumed and
the Army shall proceed to issue the document in draft
final form . Although the Army shall respond to .
comments received in a timely manner, the draft
Secondary Documents may be finalized in the context
of the corresponding Primary Documents ;

(b) The Army shall complete and transmit draft reports
for the following Secondary Documents in accordance
with the provisions of this Section . However, as an

ern ve, t e rmy may submit secondary Documents
as part of other documents in order to better
facilitate the review process . The Secondary
Documents shall include :

(i)

	

Preliminary Assessment ;

(ii)

	

Risk Assessment Work Plans ;

(iii)

	

Ecological Assessments '(except Terrestrial
for the Soil and Groundwater AOC) ;

(iv)

	

Initial Screening of Alternatives ;

	(v)	natAiiad AnalyRia ref Alfcrnativaa •

(vi)

	

Sampling and Dataa results ;

(vii)

	

Treatability and Pilot Study Work Plans and
Reports ;
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(viii) Remedial Design Work Plan (including sampling
plan and RD schedule) ; .

(ix)

	

Draft (60%) Design ;

TO
_ . Final Design ; --ax d--

(xi)

	

Remedial Action Work Plan .

(c) Although the EPA and the Commonwealth may comment on
the draft reports for the Secondary Documents listed
above, such documents shall not be subject to dispute
resolution, except as provided by Paragraph 7 .2,
hereof . Target dates shall-be submitted by tie- Arniy --
to EPA for the completion and transmission of draft
Secondary Documents . The purpose of the target dates
is to assist the Army in meeting Deadlines for
Primary Documents .

7 .4

	

Meetings of the Project Managers on Development of
Reports :

The Parties' Project Managers shall meet or confer as
necessary approximately every ninety (90) days, except as
otherwise agreed to by the Parties, to review and discuss
the progress of Work being performed at . the Site,
including progress on the Primary and Secondary Documents .
Base Closure Team (BCT) meetings may satisfy this
requirement . The Army shall provide the Commonwealth's

	Project Manager with advance notice of meetings of the
Parties' ProjectManagersand of the BCT . Prior to the
BCT meeting, the Army and EPA shall provide each other
with an informal progress report . These progress reports
will serve as the basis for the BCT meeting agenda . Prior
to preparing any draft report specified in Paragraphs 7 .2
and 7 .3 above, the Parties' Project Managers shall meet to
discuss the report results in an effort to reach a common
understanding, to the maximum extent practicable .

7 .5

	

Identification and Determination of Potential ARARs :

(a) For those Primary or Secondary Documents that consist
of, or include ARAR determinations, the Parties'
Project Managers shall, prior to the issuance of a
draftreport, mcct to identify and propocc, to the
best of their ability, all potential ARARs pertinent
to the report being addressed . 'Draft ARAR
determinations shall be .prepared by the Army in
accordance with CERCLA § 121(d)(2), 42 U .S .C . §
9621(d)(2), the NCP and pertinent guidance issued by
EPA that is consistent with CERCLA and the NCP . At a
minimum, the Army's proposed list of ARARs shall be
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chemical specific, location specific, and action
specific for each AOC, and may serve as a resource
for all Primary and Secondary Documents . The Army
shall then forward a request to the Commonwealth to
identify all potential State ARARs as early in the

media±- process-_as . .poss-ibie-~- - The--Army-shall
consider the interpretation of State ARARs provided
by the Commonwealth . Any dispute concerning the
applicability of ARARS may be resolved by the Army
and EPA, through the dispute resolution procedures
described in Section XIII, (Dispute Resolution) ;

(b) The Parties recognize that ARAR identification is
necessarily an iterative process and titpoteritiai'
ARARs must be reexamined throughout the RI/FS process
until a ROD is issued .

7 .6

	

Review and comment on Draft Reports :

(a) The Army shall complete and transmit each draft
Primary Document to EPA and the Commonwealth on or
before the°corresponding Deadline established for the
issuance of such reports set forth in Appendix I or
established pursuant to Section XIV ;

(b) The Army shall complete and transmit each draft
Secondary Document in accordance with the dates
established by the Project Managers for the issuance
of such reports ;

(c) _ unless the Parties mutually agree in writing to
another time period, all draft reports shall be
subject to the review periods in this Section (with
the exception of the draft TA and the FS for the
Soils and Groundwater AOC, for which separate review
periods are established in Section XIV, and the draft
Proposed Plan, ROD and responsiveness summary, for
which separate review periods are established in
Section XVII) . Under the circumstances specified in
Section XV, (Extensions), this time period may be
further extended . Review of any document by the EPA
and the Commonwealth may concern all aspects of the
report (including completeness) and should include,
but not be limited to, a technical evaluation of any

	aspect of the document and concictency with-CERCLA,	
the NCP, or any pertinent guidance or policy issued
by the EPA . At the request of the EPA Project
Manager, to expedite the review process, the Army
shall make an oral presentation of the report to EPA
and the commonwealth at the next scheduled meeting of
the Project Managers following the transmittal of the
draft report, or within fourteen (14) days following
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the request, whichever is sooner . Comments by the
EPA and the Commonwealth shall be provided with-
adequate specificity so. that the Army may respond to
the comments and, if appropriate, make changes to the
draft report . Comments shall refer to any pertinent
sources of'authority -or -referetces upon which the
comments are based ; and upon request of the Army, the
EPA and the Commonwealth shall provide a copy of the
cited authority or reference . On or before. the close
of the comment period, EPA and the Commonwealth shall
transmit by next day mail, hand delivery or facsimile
their written comments to the Army ;

(d)Representatives of

	

Army shillmake themselves
and their contractors, if appropriate, readily
available to EPA and the Commonwealth during the
comment period for purposes of informally responding
to questions and comments on draft reports ; oral
comments made during such discussions need not be the
subject of written responses by the Army on the close
of a comment period ;

(e) In commenting on a draft report which contains a
proposed ARAR determination, EPA and the Commonwealth
shall include a statement of whether they object to
any portion of the proposed ARAR.determination . To
the extent that EPA or the Commonwealth objects, it
shall explain in detail the basis for the
objection(s) and shall identify any ARARs which it

	believes were not properly addressed in the proposed
ARAR determination . If the Army rejects: an EPA or'
State ARAR determination, the Army shall explain in
detail the basis for its rejection ;

(f) With the exception of the draft TA and the FS for the
Soils and Groundwater AOC, the reviews of which are
detailed in Section XIV (Deadlines and Schedules),
and the draft Proposed Plan, ROD and Responsiveness
Summary, the reviews of which a7re detailed in Section____
XVI-I-(-Select-ion-of-Remed' a-1-Anion) , the review and
comment period for all draft Primary Documents
developed and submitted by the Army to the EPA and
DEP shall be as follows :

(1) .	EPA/DEP Rc

	

th a
thirty (30) day extension) ;

(2)

	

Army response letter- forty-five (45) days
(with a twenty (20) day extension) ;

(3) EPA/DEP review responses - fifteen (15) days ;
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(4)

	

Army revises and issues draft final report
thirty (30) days (with a twenty (20) day
extension) .

These time periods commence upon receipt of the
dotCnuehLs- tr comments

	

__

(g) Following the close of the comment period for a draft
report, the Army shall give full consideration to all
written comments on the draft report submitted by EPA
and the Commonwealth during the comment period . The
Army shall transmit to EPA and the Commonwealth, its
written respons e to thee comments received within the
comme period whi t resuhting draft final
report shall be the responsibility of the Army, it
shall be the product of consensus between the Parties
to the maximum, extent possible .

(h) With the concurrence of EPA, the Army may extend the
thirty (30) day period for issuing the draft final
Primary Document for an additional twenty (20) days
by providing written notice to EPA and the
Commonwealth prior to the end of the thirty (30) day
period . Under the circumstances specified in Section
XV, (Extensions), of this Agreement, this time period
may be further extended .

7 .7

	

Availability of Dispute Resolution for Draft Final Primary
Documents :

(a) Dispute resolution shall be available to the Parties
for draft final Primary Documents as set forth in
Section XIII, (Dispute Resolution) ;

(b) When dispute resolution is invoked on a draft final
Primary Document, Work may be stopped in accordance
with the procedures set forth in Section XIII,
(Dispute Resolution) .

7 .8

	

Finalization of Report

Unless otherwise provided in Section XIV (Deadlines and
Schedules) or Section XVII (Selection of Remedial Action),
the draft -final report mh ll serve as- the final Primary

	Document,shall be deemed incorporated into this
Agreement, and shall become an enforceable part hereof if,
after a forty five (45) day period for review and comment
by EPA and the Commonwealth, neither EPA, the
Commonwealth, nor the Army provides comments . If comments
are received, and dispute resolution is not invoked by the
Army or EPA, the Army shall give full consideration to the
written comments, and shall submit a revised final
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document to the EPA and Commonwealth within thirty-five
(35) days of receipt of said comments .

If dispute resolution is invoked by the Army or EPA, and
the Army's position is sustained, the document shall serve
as the final Primary Document, --shall be-deemed
incorporated herein, and shall become an enforceable part
hereof . If the Army's position is not sustained in the
dispute resolution process, the Army shall, within thirty-
five (35) days, prepare a revision of the draft final
report .which conforms to the results of dispute
resolution . . Under the circumstances specified in Section
XV, (Extensions), of this Agreement, the time period for

If dispute resolution results in Additional Work, the Army
shall develop a scope of work to address said Additional
Work within ninety (90) days, following the dispute
resolution decision, for review and comment by EPA and the
Commonwealth .

7 .9

	

Subsequent modifications of Final Reports and Additional
Work :

Following finalization of any Primary Document pursuant to
Paragraph 7 .8 above, any Party may seek to modify a
report, including seeking additional field work, pilot
studies, computer modeling or other supporting technical
work, only as provided in Subparagraphs (a), (b) and (c)
below :

(i .e ., information that became available, or
conditions that became known, after the report was
finalized) that the requested modification is
necessary . A Party may . seek such a modification by
submitting a	 concise writte_nxequestto the-P-roj-ect
Managers . The request shall specify the nature of
the requested modification ; and the new information
upon which the request is based ;

(b) In the event that a consensus is not reached by-the
Pro)*

	

- 110 .

	

n y
a Party to this Agreement may invoke dispute
resolution to determine if such modification shall be
conducted . Modification of a report shall be
required only upon showing that (1) the requested
modification is based on significant new information ;
and, (2) the requested modification could be of
significant assistance in evaluating the selection of

2 8

(a) A Party may seek to modify a report after acceptance
as a final report by the other Party, if a Party
determines, based on significant new information



remedial alternatives, or. in protecting human health
or the environment ;

(c) Nothing in this Section shall alter EPA's right to
require the performance of Additional Work which was

--noL usttempiated--brth s---A Agreement.- The-Army-'s -
obligation to performm such Work must be established
by either a modification of a report or document, or
by amendment to this Agreement . Any Additional Work
which is determined by the Parties to be of
significant assistance in evaluating the selection of
remedial alternatives or in protecting human health
or the environment shall be subject to the authority

- Thd obligations established in this Agreement -'- -
concerning Response . Actions .
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VIII . PROJECT MANAGERS

8 .1

	

Prior to the effective date of this Agreement, the Parties
shai-l--each- designate -a- Project Manager-for -the-, purpose of
overseeing the implementation of this Agreement . The
Commonwealth should also designate a Project Manager in
order to insure compliance with whatever rights the
Commonwealth might otherwise have under CERCLA for
purposes of remediating the Site . . The Project Managers
shall be responsible for ensuring implementation of the
PA/SI, RI/FS and RD/RA in accordance with CERCLA and this
Agreement :--:Communications on a7~documerits among both -- --
Parties and the commonwealth, including reports, comments,
and other correspondence concerning the activities
performed pursuant to this Agreement to the extent
practicable, shall be directed through the Parties' and
Commonwealth's Project Managers consistent with, Section
XXXI, (Notices and Submissions) .

8 .2

	

The Parties and Commonwealth may change their respective
Project Managers . Such change shall be accomplished by
notifying the other Party and the Commonwealth, if
appropriate, in writing, five (5) days in advance of the
change .

8 .3

	

The Parties' and Commonwealth's Project Managers shall
meet or confer to discuss progress as described in
Paragraph 7 .4 . Although the Army has ultimate
responsibility for meeting its respective Deadlines, the
LPA ana DLP Project Managers shall endeavor to assist in
this effort by scheduling meetings to address documents,
reviewing reports, overseeing the performance of
environmental monitoring at the Site, reviewing PA/SI,
RI/FS or RD/RA progress, and attempting to resolve
disputes informally . At least one (1) week prior to each
scheduled progress meeting, the Army will provide EPA and
the Commonwealth a draft agenda and summary of the status
of the_Mork-subjec-tto-this Agreement: The minutes and
agenda of each progress, meeting, and all documents
discussed during the meeting (which were not previously
provided as attachments), may constitute the uarterly
Progress Report, and shall be sent to the Project Managers

	TNT1t
extended period occurs between Project Manager progress
meetings, the Project Managers may agree that the Army
shall prepare an interim progress report and provide it to
the EPA and the Commonwealth . The report shall include
the information that would normally be discussed in a
progress, meeting of the Project Managers . Other meetings
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shall be held more frequently upon request of the EPA or
the Army Project Managers .

8 .4

	

The Parties and the Commonwealth's Project Managers may
recommend and request minor field modifications to the

--Work performed pursuant--to this-Agreement, - -or in- -
techniques, procedures or designs utilized in carrying out
this Agreement, which are necessary to the completion of
the project . However, minor field modifications proposed
under this Section may be approved orally by each Parties'
Project Managers . If agreement cannot be reached on the
proposed minor modifications to Work, the dispute
resolution provisions of Section XIII, hereof, shall be

iWv6k_6dc by tfe "Party requesting such modif' cat-ion . -Tfe
Party requesting the modification shall submit a written
statement to the other Party in accordance with Section
XIII, (Dispute Resolution) . Within five (5) business days
following an oral . agreement of both Parties to a
modification made pursuant to this Section, the Party
requesting the modification shall prepare a memorandum
detailing the modification and the reasons therefore, . and
shall provide or mail a copy of the memorandum to the
other Project Manager for signature and return . In
addition, a copy of the modification memorandum shall be
sent to the Commonwealth's Project Manager .

8 .5

	

Modifications of Work not provided for in Paragraph 8 .4 of
this Section, must be approved in accordance with
Paragraph 7 .9 of this Agreement . If_agreement cannot be
reached on the proposed modification to Work, the dispute
reso u ion provisions o ec ion s a

	

e invo e y
e arty reques ing t e mo 1 ication by submitting a

written statement to the other Party in accordance with
Section XIII, (Dispute Resolution) . If the Parties agree
to the modification, within five (5) business days
following a modification made pursuant to this Section,
the Party requesting the modification shall prepare a
memorandum detailing the modification and the reasons
therefore and shall provide or mail a copy of the
memorandum to the other Party for signature and return .
In addition, a copy of the modification memorandum shall
be sent to the Commonwealth's Project Manager .

8 .6

	

The ArmyProject Manager shall be responsible for the day
	to-

Project Manager or other designee(s) .shall be physically
present at the AOC or SA, or reasonably available to
supervise Work performed at the AOC or SA during
implementation of the Work pursuant. to the Agreement . For
all the times that such work is being performed, the Army
Project Manager shall inform the EPA and Commonwealth
Project Managers of the name and telephone number of the
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designated employee responsible for supervising Work . The
absence of the EPA or Commonwealth Project Managers from
the Site shall not be cause for Work stoppage or delay .
Upon EPA's request, the Army designee shall immediately
cause the Army's contracting officer to issue a stop Work

- order~; - if an-emergency or threat of, an emergency -exists .
EPA will only request such a stoppage pursuant to the NCP .
After the request for a work stoppage, the Army Project
Manager shall be notified by EPA immediately, but not
later than two (2) hours after the stop Work request .

8 .7

	

Both Parties' Project Managers shall be responsible for
ensuring that all commun ications received from the other

-Pro7`ect--Managers are appropriately d arid-
-processed by the Party which each represents .

8 .8

	

The Parties shall transmit Primary and Secondary Documents
and all notices required herein by next day mail, hand
delivery, or facsimile to the Project Managers specified
in Paragraph 31 .1, (Notices and Submissions) . Time
limitations shall commence upon receipt . The Army shall
provide EPA and the Commonwealth each with six (6) copies
of the Primary Documents and six (6) copies of the
Secondary Documents .

8 .9

	

Nothing in this Section shall be construed to interfere
with or alter the internal organization or procedures of a
Party, including, without limitation, signature authority .
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IX . ACCESS

9 .1

	

Without limiting any authority conferred on EPA or the
commonwealth by Federal law, including without limitation
-sta-tutes -°regulat-ions--a-nd-common--law, -EPA- and -the- -

	

..
Commonwealth shall have access to the Site and any
property to which access is required for the
implementation of this Agreement, to the extent the access
to the property is controlled byy or available to the Army,
for the purposes of conducting activities consistent with
this Agreement, including but not limited to :

~~- '(a~ixrs~secting records, operatinglogs, contracts
other documents relevant to implementation of this
Agreement ;

(b) monitoring field activities of the Army and its
contractors, lessees, assigns, and employees to
assure that such activities are carried out in
compliance with the terms of this Agreement ;

(c) verifying data or information submitted by the Army
to the . EPA and the Commonwealth ;

(d) conducting such tests as the EPA Project Manager
deems necessary ; and

(e) assessing the need for planning additional Remedial
Actions at the Site .

3 3

the Army shall honor all reasonable requests for such
access by the EPA or the Commonwealth conditioned upon the
presentation of proper credentials as agreed upon by the
Project Managers. The Army Project Manager or designee
shall provide briefing information, coordinate access and
escort to restricted or controlled access areas, arrange
for installation passes and coordinate other access issues
that may arise. However; such access shall be obtained in
conformance with all applicable statutes and regulations,,
including but not limited to regulations respecting
national security, and in a manner minimizing interference
with military regulations at the Site .

	
Paragraph 9 .1, herein, the Army shall provide an oral
explanation within twenty-four (24) hours, and a written
explanation within seventy-two (72) hours indicating the
reason for the denial, and to the extent possible, provide
a recommendation for accommodating the requested access in
an alternate manner .



9 .3

		

The Parties agree that this Agreement is subject to CERCLA
§ 120(j), 42 U .S .C . § 9620(j), regarding the issuance of
site specific Presidential Orders as may be necessary to
protect the national security .

9 .4

		

If 'EPA-, -or the- Commonwealth requ-ests'- access in--order to
observe a sampling event or other Work being conducted
pursuant to this Agreement, and access is denied or
limited to protect the health and safety of EPA's or the
Commonwealth's personnel., contractors or their agents, the
Army agrees to reschedule or postpone such sampling or
Work if the EPA so requests, until such mutually agreeable
time when the requested access is allowed, unless such a
delay wouldcreate an endangerment to human - heaTtIS- or the
environment . If such a delay would create an
endangerment, the Army will provide the-EPA and the
Commonwealth with all information obtained in such a
sampling event or other Work conducted . The Army shall
not restrict the access rights of the EPA to any greater
extent than the Army restricts the access rights of its
contractors performing Work pursuant to this Agreement .

9 .5

		

If EPA or DEP obtains any samples it shall, upon request
and before leaving the Site, give the, Army Project
Manager, or his/her designated representative, a receipt
describing the sample obtained, and, if requested ; a
portion of each such sample . A copy of the results of any
analysis made of such samples shall be provided to the
Project Managers within the time limits specified in
Paragraph 10 .1 of this Agreement . In addition, if EPA
o serves a sampling event or other Work being conducted
pursuant to this Agreement and a trip report or other
d cumentation is prepared, . EPA will provide a copy of such
d cumentation to the Army within thirty (30) days .

9 .6

		

To the extent that access is required to areas presently
owned by or leased to persons or entities other than the
Army, including other branches of DOD, the Army agrees to
exercise its best efforts and authorities to obtain access
from the present ownersand/_or-Lessees-within-s-i-x-ty-(6-0 -)-
calendar days after identification :of the need for such
access when necessary . "Best efforts" for the . purposes of
this Paragraph shall include, but not be limited to,
attempts to identify and locate the owner(s) and lessee(s)

. - S .
appropriate, seeking judicial assistance to obtain access
agreements from the owner(s) or lessee(s) of all property
onto which access is required under this Agreement .

9 .7

		

In the event that Site access is not, obtained within the
sixty (60) day time period set forth above, within fifteen
(15) days after the expiration of the sixty (60) day
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(i)

period, the Army shall notify EPA in writing and the
Commonwealth regarding the lack of access agreements, and
describe the efforts undertaken to obtain such access
agreements . EPA may thereafter, consistent with its
authority, assist the Army in obtaining access . At the
.-request of t-he-EPA,--t--he--Army--shall-submit-for- approval,
within fifteen (15) days of such request, appropriate
modifications to any Response Action affected by an
inability to obtain access .

9 .8

	

With respect to property referred to in Paragraph 9 .6,
upon which monitoring wells, pumping wells, or treatment
facilities are to be located, or other Response Actions

-. are ta.-be-to-kc~~ pursuarrt-to-this Agreemeent, . .-aTny-access
agreement shall state that :

conveyance of title, easement, or other
interest in the property shall provide for
the continued operation of such wells,
treatment facilities, or other Response
Actions on the property ;

(ii)

	

the owners or lessees of any such property
should notify the Army, EPA and the
Commonwealth at least thirty (30) days prior
to any conveyance of an interest in the
property of the property owner's or lessee's
intent to convey, and of the provisions made
to allow the . continued operation of the
monitoring wells, treatment facilities, or

s
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(iii)

	

the EPA has identical access as the Army .

9 .9

	

In the event that the Army transfers title or transfers'
any other interest in real property relating to AMTL or
any structures located thereon, the Army shall ensure that
the Parties, and their . agents, employees and contractors,
shall have the rights of access to and over such property
which are set forth in Paragraph 9 .1 above and shall
provide for such continued access in any deed, lease or
other instrument as provided in Section 37 .3 of this
Agreement .

9 .10 All Parties with access to the Site under this Section
shall comply with all applicable Health and Safety Plans .
Implementation of Health and Safety Plans during
activities under this Agreement shall be the
responsibility of the Army and its contractors .



X . DATA AND DOCUMENT AVAILABILITY

10 .1 The Army shall make all sampling results, test results or
other data generated through the implementation of this
Agreement wailab-l-e - to---EPA -and-the--Commonwealth---wi-thin
ninety (90) days . If data validation is not completed
within ninety (90) days, preliminary data or results shall
be made available within the ninety (90) day period, and
quality assured data or results shall be submitted as they
become available, but in no event later than one-hundred
and twenty (120) days after the date of the sampling

	event . A sampling event, for the purposes of data
availability only,sEaII not -ek-cd7 -two-weeks ---These-
periods can be extended upon the mutual agreement of the
EPA and Army Project Managers .

10 .2 At the request of EPA, the Army shall allow, to the extent
practicable, split or duplicate samples to be taken by EPA
or the Commonwealth, or their authorized representatives,
of any samples collected by the Army pursuant to the
implementation of this Agreement . The Army shall notify
the EPA and the Commonwealth not less than ten (10) days
in advance of any scheduled sample collection activity,
well drilling or other monitoring activity conducted
pursuant to this Agreement . The ten (10) day notification
may be waived with the agreement of the EPA Project
Manager .

10 .3

	

If reliminary analysis indicates a potential imminent and
substantial endangermen o uman e
environment, EPA andd the Commonwea

	

ro c Mafia
shall be immediately notified, and confer as to the
Response Action necessary in accordance with this
Agreement .
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XI .

	

PERMITS

The, Army shall be. responsible for obtaining all Federal,
Commonwealth and local permits which are necessary for the
performance of Work under this Agreement .

The Parties recognize that pursuant to CERCLA § 121(e)(1),
42 U .S .C . § 9621(e)(1), and the NCP, portions of the
Remedial Actions called for by this Agreement and
conducted entirely on the Site are exempt from the
procedural requirement to obtain Federal, state, or local
permits . All activities must, however,' comply with the
substantive standards, requirements, criteria, or
1iiuctattarrs whiclcothe.cwise won3d-have--to--be met-toabtai'ii
each such permit . However, as to Work that cannot be so
.implemented, any corresponding Deadlines or Schedules
shall be subject to Section XV, (Extensions), of this
Agreement .

When the Army proposes a Remedial Action to be conducted
entirely on the Site, which in the absence of § 121(e)(1)
of CERCLA and the NCP would require a Federal or State
permit, and for which the Army does not seek a permit, the
Army shall include in the relevant submittal to the EPA
and the Commonwealth :

(a) Identification of each permit which would be
required ;

(b) Identification of the substantive standards,
requirements, criteria, or limitat ions which
otherwise would have to be met to obtain each such
permit ; and,

(c) Explanation of how the proposed Response Action . will
meet the substantive standards, requirements,
criteria or limitations identified in Subparagraph
(b) .

Upon request of the Army, EPA or the Commonwealth will
provide their respective positions and assistance with
respect to Subparagraphs (b) and (c) in a timely manner .

Paragraph 11 .2 above is not intended to relieve the Army

proposes a Response Action involving the shipment or
movement of a hazardous waste off the Site, or in any
other circumstances where the exemption provided for at 42
U .S .C . § 9621(e) does not apply .

The Army shall notify EPA and the . Commonwealth in writing
of any permits required for any activities it plans to

37



undertake as soon as it becomes aware of the requirement .
The Army shall apply for any such permits and provide EPA
and the Commonwealth with copies of all completed
applications and permits .

11-:6 During-any appeal-by the Armyof any permit required to
implement this Agreement, or during review of any proposed
modification(s) to the permit, the Army shall continue to
implement those portions of this Agreement which can be
reasonably implemented, independent of final resolution of
the permit issue(s) under appeal . However, as to Work
that cannot be so implemented, any corresponding
Deadlines or Schedules shall be subject to Section XV,
-(Ext-ensigns-)-, o-f-this--Agre-em-ent-	--- --- . .. .	. .
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12 .2

12 .3 Removal Actions

(a) The provisions of this Section shall apply to all
Removal Actions as defined in CERCLA § 101(23),,42
U .S .C ., § 9601(23), including all modifications to, or
extensions of, the ongoing Removal Actions, and all
new Removal Actions proposed or commenced following
the effective date of this Agreement ;

"-

	

a ., . . ^ . . . '. Acti

	

*e' at the Site shall be
conducted in a .manner consistent with this Agreement.,

	CERCLA, the NCP and Executive Orders 12580 and 11735 ;

(c) If a Party determines that there may be a threat to
human health or the environment, because of an actual
or threatened release of a Hazardous Substance, the
Army shall perform a Removal Site Evaluation as
required by § 300 .410 of the NCP. This evaluation
shall investigate the source and nature of the
release, the magnitude of the threat, and shall

XII .

	

REMOVAL AND EMERGENCY ACTIONS

12 .1

	

Discovery and Notification

If any Party discovers or becomes aware of an emergency or
other situation that may present an imminent and
substantial endangerment to human health or the
environment at or near the Site which is related to or may
affect the Work performed under this Agreement, that Party
shall immediately orally notify the other Party and the
Commonwealth and provide written notice within forty-eight

(48)' hours UdiscovePy of such emergency . -- Upon'sualf-
discovery or notification, the Army shall take immediate
action to notify the appropriate Federal, State and local
agencies and affected members of the public .

Work Stoppage

In the event a Party determines that activities conducted
pursuant to this Agreement will cause or otherwise be
threatened by a situation described in Paragraph 12 .1, the
Party may require the termination of such activities for
such period of time as the Project Managers determine is
needed to abate the danger . Any unilateral Work stoppage
for longer than twenty-four (24) hours requires a written
notice to the other Party . Any dispute under this
Paragraph shall be referred to the EPA Region I, Waste
Management Division Director for a Work stoppage

•

	

" f . - n 4 1
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include an evaluation of factors necessary to make a
determination of whether a Removal is necessary ;

(d) Nothing in this Agreement shall alter the Army's
	 uthority_yii.th respect . to Rem yal .. Actions . conducted .. _

pursuant to CERCLA § 104, 42 U .S .C . § 9604, and
Executive Orders 12580 and 11735 ;

(e) If a Party makes a determination, based on the
Removal Site Evaluation, that there is a threat, the
Army must take any appropriate Removal Action to
abate, prevent, minimize, stabilize, mitigate, or

	 the_reLeasa_.nr__the-threat_o.f..._rtlease	_
Section 300 .415 of the NCP describes the factors to
be considered when determining whether a Removal
Action is necessary ;

(f) If a Party determines that a Removal Action is
appropriate, Removal Actions shall begin as soon as
possible . Whenever a planning period of at least six
(6) months exists before on-Site . activities must be
initiated, an Engineering Evaluation/Cost Analysis
(EE/CA) shall be conducted . The EE/CA is an analysis
of Removal alternatives for a Site. In addition, if
sampling is to be performed, Sampling and Analysis
Plans shall be prepared and submitted to EPA for
review ;

(g) If the Army determines that the Removal Action will
	 not fully address the threat posed by the release and

the release may require Remedial Action, the" Army
shall ensure an orderly transition from Removal to
Remedial Response activities ; and,

(h) In the event the Army fails to take the necessary
Removal Actions to abate such threat and protect
human health and the environment, the EPA may take
such Removal Actions as are necessary to protect

	 human-health and the-envir-on-ment.The Army-sh-a-l-l
reimburse the EPA, to the extent allowed by law, for
all costs involved in abating any danger or threat to
'an he .'_`_h and t e. _ riror.rant .

12' .'4' ' Notice and Oppottunity' -ta Comment

(a) In the case of all Removal Actions, the Army shall
designate a spokesperson, who shall inform the
community of actions taken, respond to inquiries and
provide information concerning the release . The
spokesperson shall notify, at a minimum, immediately
affected citizens, and State and affected local
officials ;
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(b) For actions where the Army determines that a Removal
is appropriate and less than six (6) months exist
before on-Site Removal will commence, the Army shall :

(±)	Pub-l-ish--a--notice-of-avarlabii -ity of the
Administrative Record in a major local
newspaper within sixty (60) days of initiation
of an on-Site Removal ; and,

(ii) Provide a public comment period of not less
than thirty (30) days from the time the
Administrative Record is made available ; and
vetop`a-wriLLen-resp 1se--to-s-rgnifi-cant----.

	

---
comments ;

(c) If a Removal Action will extend beyond one hundred
and twenty (120) days from the initiation of on-Site
Removal activities, the Army shall by the end of the
one hundred and twenty (120) day period :

(i)

	

Conduct interviews with local officials,
community residents, and other interested or
affected parties to solicit their concerns ;

(ii) Prepare a formal Community Relations Plan (CRP)
which specifies the activities the Army expects
to undertake during the Removal activity ; and,

(iii)

(i)

Establish at least one (1) local information

made available for public information,
as the Administrative Record ;

(d) If a planning period of at least six (6) months
exists prior to initiation of on-Site Removal
activities, the Army shall at a minimum :

s well

Comply with the requirements of subparagraph
l2 .4(c)(i), (ii) and (iii) prior to the
completion of EE/CA . In addition, the
4. nforvna!;i_on • :~^^si.tory and Administrative
Record shall be established no later than when
the EE/CA approval memorandum is signed ;

(ii) Publish a notice of availability, and a brief
description of the EE/CA in two local major
newspapers ;

(iii) Provide a reasonable opportunity, not less than
thirty (30) calendar days, for submission of
written and oral comments ; and,
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(iv) Prepare a written response to significant
comments .

(e) All activities related to ongoing Removal Actions
_shall . be-reported-by..the._.Army. ..in the .progress. . reports___

as described in Section VIII, (Project Managers) .

12 .5 Notwithstanding any other provision of this Agreement, the
Army retains the rights consistent with Executive Orders
12580 and 11735 to conduct such emergency actions as may
be necessary to alleviate immediate threats to human
health or the environment from the release or threatened

-rele~Ge af .-Hazardous--Substances,---poll-u-ta-nts,--or-- .-_.__	
contaminants at or from AMTL . Such actions may be
conducted at any time, either before or after the issuance
of a . ROD .

12 .6 Any dispute among the Parties as to whether a non-
emergency Response Action proposed under Section XII,
(Removal and Emergency Actions), is properly considered a
Removal Action, as defined by 42 U .S .C . § 9601(23), or as
to the consistency of such a Removal Action with the final
Remedial Action, shall be resolved pursuant to Section
XIII, (Dispute .Resolution) . Such dispute may be brought
directly to the Dispute Resolution Committee (DRC) or the
Senior Executive Committee (SEC) at the EPA's request .
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XIII .

	

DISPUTE RESOLUTION

13 .1

	

Except as specifically set forth elsewhere in this
Ar~reem~nt;-if •a dispute arises - under this'-Agreement ; -- the
procedures of this Section shall apply .

13 .2

	

Prior to any Party's issuance of a written statement of
dispute, the disputing Party shall engage the other Party
in informal dispute resolution at the Project Manager or
the Project Managers' immediate supervisor level . During
this informal dispute resolution period, the Parties shall
meet- as many times as "is necessary- to scuss-ana a~teinpt'	
resolution of the dispute . If resolution cannot be
achieved informally prior to the expiration of the 45-day
period specified in Paragraph 13 .3 below or an extension
of such period mutually agreed to by the parties,, the
procedures of Paragraphs 13 .3 through 13 .12 . shall be
implemented to resolve a dispute .

13 .3

	

Within forty-five (45) days after : (1) the issuance of a
draft final Primary Document pursuant to Section VII,
(Consultation with EPA), or (.2) any action which generates
a dispute, the disputing Party shall submit to the other
Party a written statement of dispute' setting forth the
nature of the dispute, the Work affected by the dispute,
the disputing Party's position with respect to the dispute
arid the technical, legal or factual information the
disputing Party is relying upon to support its position .

established for the purpose of resolving disputes arising
under this Agreement . The DRC will serve as a forum for
resolution of disputes for which•tagreement has not been
reached through informal dispute resolution .

	

The Parties
shall each designate one individual and an alternate to
serve on the DRC . The individuals designated to serve on
the DRC shall be employed at the policy level (Senior
Executive Service (SES) or equivalent) or be delegated the
authority to participate on the DRC for the purposes of
dispute resolution under this Agreement . The EPA
representative on the DRC is the Waste Management Division

	. Dir.ector. .of . EPA's . .. Region . I ... (EPA . Division .. Director) . The
	Army's designated member is AMTL's Installation Commander

or designee . Written notice of any delegation of
authority from the Parties''designated representative on
the DRC shall be provided to the other Party pursuant to
the procedures of Section VIII, '(Project Managers) .

13 .5

	

Following the submittal of a dispute to the DRC, the DRC
shall have twenty-one (21) days to unanimously resolve the
dispute and issue a written decision signed by the
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Parties . If the DRC is unable to unanimously resolve the
dispute within this twenty-one (21) day period, the
written statement of dispute shall be forwarded to the
Senior Executive Committee (SEC) for resolution within
sey-en__(1). . .working_day~_..after h -close.-_of_.the twenty-one,_ ._____- . . .
(21) day resolution period .

13 .6 An SEC is hereby established for the purpose of resolving
disputes for which agreement has not_ been reached by the
DRC . The EPA representative on the SEC is the Regional
Administrator of EPA's Region I . The Army representative
on the SEC is the Deputy Assistant Secretary of the Army
fnr Envirrnment, s-a.fet_ .and-Occupational_ .H.ealth-.__-The_SEC____ ._ ..
members shall, as appropriate, confer, meet and exert
their best efforts to resolve the dispute and issue a
unanimous written decision signed by both Parties . If
unanimous resolution of the dispute is not reached within
twenty-one (21) days, EPA's Regional Administrator shall
issue a written position on the dispute . The Army may,
within twenty-one (21) days of the Regional
Administrator's issuance of EPA's position, issue a
written notice elevating the dispute to the Administrator
of EPA for resolution in accordance with all applicable
laws. and procedures . In the event that the Army elects
not to elevate the dispute to the Administrator within the
designated twenty-one (21) day period, the Army shall be
deemed to have agreed with the Regional Administrator's
written position with respect to the dispute .

	13 .7	Upon submittal of a dispute for resolution to the
Administrator of EPA pursuant-to Paraqraph 13 .6 above, the
Administrator will review and resolve the dispute within
twenty-one (21) days . Upon request, and prior to
resolving the dispute, the EPA Administrator shall meet
and confer with the Army Secretariat Representative to
discuss the issue(s) under dispute . Upon resolution, the
Administrator shall provide the Parties with a written
final decision setting forth the resolution of the

	disp_ute.,-and-a-statement_of the-i-n-f-o-r-ma-t-ion-upon-which-the	
decision is based . The duties of the Administrator set
forth in this Section shall not be delegated .

13 .8

	

The EPA Region I Division Director may request, in
writing; - that Work affected°by a - dispute in the dispute

Work is inadequate or defective and would adversely impact
human health or the environment ; or that such Work would
substantially affect the process of Remedial Action
selection or implementation . To the extent possible, EPA
shall consult with the Army prior to initiating a Work
stoppage request . After stoppage of Work, if a Party
believes the Work stoppage is inappropriate or may have
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potential significant adverse impacts, the Party may meet
with the other Party to discuss the Work stoppage .
Following this meeting, and after further consideration of
the issues, the EPA Division Director will issue, in

-writing; - a-~Ynai--decision-with - respect- ta--th work

	

-_ -. ..- .
stoppage . The final written decision of the EPA Division
Director may immediately be subjected to formal dispute
resolution . Such dispute may be brought directly to
either the DRC or the SEC, at the discretion of the Party
requesting dispute resolution .

13 .9 The pendency of any dispute under this Section shall not
affect`the'7irmy's`"respo'nsib lity -fore-t'im'ely p"erformance of"--'' -
the Work required by this Agreement, except that the time
period for completion of Work affected by such dispute
shall be extended for a period of time usually not to
exceed the actual time taken to resolve any good faith
dispute in accordance with the procedures specified
herein . All elements of the Work required by this
Agreement, which are not affected by the dispute, shall
continue and be completed in accordance with the
applicable Schedule .

13 .10 As soon as possible, and no later than within twenty-one
(21) days of resolution of a . dispute pursuant to the
procedures specified in this Section, the Army shall
incorporate the resolution and final determination into

application for judicial enforcement of the affected
issue . If the dispu` - . '

	

~~ ^^ ".on is re ected by
the disnute .resolu

	be assessed and accrue rrom the date of the original
dispute, but will not be. payable until a final decision is
rendered by the dispute resolution process . Following an
affirmative decision for the Army, no stipulated penalties
will be due and owing .

13 .13 Since the Commonwealth is not a Party to this Agreement,
it shall not be entitled to initiate or participate in the
dispute resolution process .
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the appropriate plan, Schedule or procedures and proceed
to implement this Agreement according to the amended plan,
S-(, 1c u e oL piece UL eti .

13 .11 Resolution of a dispute pursuant to this Section of the
Agreement constitutes a final resolution of any dispute
arising under this Agreement . The Parties shall abide by
all terms and conditions of any final resolution of

. dispute obtained pursuant to this Section of this
Agreement .

13 .12 A timely and good faith request for dispute resolution
shall toll any assessment of stipulated penalties or



14 .3

u-

XIV . DEADLINES AND SCHEDULES

14. ..1 --
.The--Parties--agreethat_a1L.•Deadl.ines .. and.. Schedules- . ..- . . .

shall conform to the requirements set forth in CERCLA
§ 120 .

14 .2

	

'The Parties agree to the Deadlines (and the procedure
for establishing Deadlines) set forth in Appendix I
for completion of the following draft Primary
documents :

(a)

	

Terrestrial Assessment for Soils and
Groundwater AOC ; .

(b)

	

RI/FS Workplan for the Charles River . Sediments
and Surface Water AOC ;

(c)

	

RI Reports (including Risk Assessment) ;
(d)

	

FS Reports (including Initial Screening of
Alternatives and Detailed Analysis of
Alternatives) ;

(e)

	

Proposed Plans ; and
(f)

	

Records of Decision .

The Army submitted a Draft Terrestrial Assessment to
EPA and the Commonwealth on March 31, 1995 . EPA and
the Commonwealth shall, within thirty (30) days of
receipt of the Army's draft Terrestrial Assessment,
each submit to the Army written comments on the draft

ndPd	 • It -
by RPA for an additional fiftaan (15) daJR	Tn	
issuing the draft Terrestrial Assessment to the
Commonwealth, the Army shall notify the Commonwealth
of the 30-day review period . If EPA or the
Commonwealth submits comments on the draft
Terrestrial Assessment in a timely . manner, the Army
shall submit to EPA and the Commonwealth a written
response to each comment, together with'a draft final
Terrestrial Assessment within forty (40) days from
receipt of-t-he comments . If. comments are not
received from the Commonwealth within the review
pa - ~d it

	

shall bs assumed and the Army
shall roceed to issue the Terrestrial Assessment in
draft inal form . ' The period for issuance of the

CJ rra

	

SS bblue I Ittay C CX C11 C

	

Y
the Army with the concurrence of EPA for an
additional seven (7) days . EPA and the Commonwealth
shall, within thirty (30) days of receipt of the
Army's . draft final Terrestrial Assessment, each
submit to the Army written comments on the draft
final Terrestrial Assessment. The Terrestrial
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Assessment shall be finalized •pursuant to Section 7 .8
hereof .

14 .4

	

The Army submitted a draft final FS for the Soils and
-Groundwater AOC--in- February---1994 . . - This FS, however,
was prepared to meet the requirements of the
Massachusetts Contingency Plan . The Army is in the
process of revising this document to comply with the
requirements of CERCLA and the NCP . The Draft Final
FS shall be submitted to EPA and the Commonwealth
forty-five (45) days after EPA has provided comments
on the Draft Final Terrestrial Assessment .

14 .5

	

EPA and the Commonwealth shall, within forty-five
(45) days of receipt of-the Army's draft final
Feasibility Study for Soils and Groundwater, each
submit to the Army written comments on the draft
final Feasibility Study . This period may be extended
by EPA for an additional fifteen (15) days . In
issuing : the draft final Feasibility Study to the
Commonwealth, the Army shall notify the Commonwealth
of the 45-day review period . If EPA or the
Commonwealth submits comments on the draft final
Feasibility Study in a timely manner, the Army shall
submit to EPA and the Commonwealth a letter
responding to each comment within forty-five (45)
days from receipt of the comments . If comments are
not received from the Commonwealth within the review
period, its concurrence shall be assumed and the Army

fifteen (15) days of receipt of the Army's response
to comment letter, submit to the Army any comments on
the draft final Feasibility Study response to comment
letter . The Army shall have thirty (30) days from
receipt of these comments to prepare the final
Feasibility Study for the Soils and Groundwater AOC .

14 .6

	

Within twenty-one (21) days of issuance of each ROD
issued pursuant to this Agreement, the Army shall
propose deadlines for the completion of the following
draft Primary Documents :

(a)

	

Pre-remedial Design Work Plan ; and

(b) 90% of Remedial Design .

If the Parties fail to agree on the Deadlines
proposed pursuant to this Paragraph, the dispute
shall be subject to dispute resolution in accordance
with Section XIII, hereof .
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14 .7

	

The Army shall submit the draft RI/FS Report .for each
AOC or OU within six hundred and sixty (660) days
after the finalization of the RI/FS Work Plan for
such AOC or oU in accordance with the procedures of
Section 7 .8 hereof .

14 .8

	

The Army shall submit a draft Proposed Plan for each
AOC or OU (with the exception of the Soils and
Groundwater AOC) within thirty (30) days following
finalization of the RI/FS in accordance with the
procedures of Section 7 .8 hereof . The Army shall
submit a draft Proposed Plan for the Soils and

GroundwaterAOC_.seventy-five _(75)__days . ..after
of EPA's comments on the draft final Feasibility
Study .

14 .9

	

The Army shall submit the draft ROD and
Responsiveness Summary for each AOC or oU within
thirty (30) days of the close of the public comment
period on the final Proposed Plan .

14 .10

	

The Army shall, no later than fifteen (15) months
after the completion of the investigation and study
(ROD) commence substantial continuous on-site
Remedial Action at each AOC or OU, consistent with
CERCLA § 120(e) .

14 .11

	

Within twenty-one (21) days of the addition of an AOC
or SA to the list in Appendix III of this Agreement,

	the Army shall propose Deadlines for an SI Work Plan
and SI Report for any SA and Deadlines forallother
documents listed in Paragraph 14 .2 for any AOC . The
proposed Deadlines shall be consistent with the time
frames set forth in Paragraphs 14 .5, 14 .6, 14 .7,
14 .8, 17 .2 and 17 .3, hereof . Within fifteen (15)
days following receipt of comments from EPA on the
proposed_ Deadlines, the Army shall, as appropriate,
make revisions and reissue the proposal . The Parties
shall meet as necessary to discus s and finalize the
proposed-DeWdlZ:rles-rf-the Parties agree on proposed
Deadlines, the finalized Schedule shall be

ndi

	

-rc '-plans . If the
Parties fail to agree within thirty (30) days on the
proposed Deadlines, the matter shall immediately be

4 8

XIII, (Dispute Resolution), of this Agreement . The
final Schedule established pursuant to this Paragraph
shall be published by EPA, and shall be added, to
Appendix I of this Agreement .

14 .12

	

The Deadlines and Schedules set forth in this
Section, or to be established, as set forth in this



Section, after the effective date of this Agreement,
may be extended pursuant to Section XV, (Extensions),
of this Agreement .

--The---Army-P-ro-ject-_ .Manager--sha-11----prepare--and- . .d-istribute-.. _--. .
to the EPA's and the Commonwealth's Project Managers
a current Working Schedule for each AOC within 30
days of. the effective date of this Agreement and
shall update this Working Schedule quarterly ; if
necessary, to reflect any changes resulting from the
early completion of any deliverable or the granting
of an extension in accordance with the terms of
Sections VI - --XV or-X{JIP-hereof---- 2he Workin
Schedule shall set forth the projected due dates for
the submittal of all deliverables required under this
Agreement, including, but not limited to, the dates
for submittal of draft and draft final Primary
Documents, comment on Primary Documents, and issuance
of Final Primary Documents . These due dates shall
reflect those dates which take into consideration all
past early completions and extensions, but which do
not assume any future completions ahead of schedule
or the granting of any future extensions or other
delay resulting from dispute resolution . The Working
Schedule shall be included in the uarterly Progress
Report and shall also be updated and provided at the
Monthly Project Managers' Meeting, if requested by
EPA at least seven (7) days prior to the meeting .

4 9



A delay caused by the Commonwealth's submittal
	 substantive comments on a Primar or Second
	 Document after the expiration of the relevant review	

period established in accordance with Sections 7 or
17 hereof ;

(c)

(d) A delay caused by the good faith invocation of
dispute resolution, or the initiation of judicial
action ;

	(e) A delay caused, or which.is_likelytoie_caused-,-by
the grant of an extension in regard to another
Deadline or Schedule ;

(f)

(g)

XV . EXTENSIONS

15 .1 A Deadline or Schedule may be extended by the Parties upon
ss .4e?pt..9f . ._a .timely_xeq~aes_t- ...f9r .extension-and-
cause for the requested extension exists . Any request for
extension by a Party shall be submitted in writing to the
other Party and shall specify :

(a) The Deadlines or Schedules that are sought to be
extended ;

__(b),.The_l-ength- fof the.-.-extension_ sough-t- ;-. .

(c) The good cause(s) for which the extension is sought ;
and,

(d) Any related Deadlines or Schedules that would be
affected if the extension were granted .

15 .2

		

Good cause exists for an..extension .when sought in regard
to :

(a) An event of force majeure ;

(b) A delay caused by the other Party's failure to meet
any requirement of this Agreement ;

A delay caused by the need to perform Additional
Work ;

of

Any other event or series of events mutually agreed
to by the Parties as constituting good cause ;

(h) Any Work stoppage within the scope of Section XII,
(Removal and Emergency Actions) ;

5 0



A delay caused by material and previously unknown
circumstances, acts, omissions or occurrences that
could not have been reasonably uncovered and which
materially alter the AOC such that it would require a
Md.i.fica'tz .o-n -f the -RI/FS-,-an-d,--. .. .

A proposal which will expedite the cleanup process,
to the extent such proposal is consistent with

'
(1)

the protection of human health and the environment,
and (2), this Agreement .

15 .3

	

Denial of a request for extension is subject to the
"cTispu~e resolution procedures-o-f Sectibri-XIII (D sp'ute

	

'-
Resolution), hereof .

15 .4

(i)

(j)

Within twenty (2.0) days of receipt of a request for an
extension of Deadlines .or schedules, the receiving Party
shall advise the requesting Party, in writing, of its
position on the request . Any failure by a Party to
respond within the twenty (20) day period shall be deemed
to constitute concurrence in the request for extension .
if the receiving Party does not concur with the requested
extension, it shall include in its statement of
nonconcurrence an explanation of the basis for its
position .

15 .5

	

If there is a consensus among the Parties that the
requested extension is warranted, the Army shall extend
the affected Deadlines or Schedules accordingly and

5 1

15 .6

	

A Party must invoke dispute resolution within seven (7)
days of receipt of a statement of nonconcurrence with the

15 .7	A timely and good faith request for an extension shall
toll any assessment of stipulated penalties, or
application for judicial enforcement of the affected
Deadline or Schedule until a decision is reached on
whether to approve the requested extension . If dispute
resolution is invoked, and the requested extension is
denied, stipulated penalties may be assessed and may
accrue from the date of the original Deadline, or
Schedule, but will not be payable until a final decision

1 W

	

e U e V 1

	

uJeu

	

allayet .
	 • i- . •

forth in Section XIV hereof or Appendix 1 hereto, this
Agreement shall be modified in accordance with Section
XXIX hereof . If there is no consensus among the Parties
as to whether all or part of the requested extension is
warranted, the Deadlines or Schedules shall not be
extended, except in accordance with the determination
resulting from the dispute resolution process .



is rendered by the dispute resolution process . Following
the grant of an extension, an assessment of stipulated
penalties or an application for judicial enforcement may
be sought only to compel compliance with the Deadline or
-Schedule .-most ---r-ecently.-extended-,-- and no--stipula-ted ----
penalties will be due and owing as a result of a grant of
extension .

5 2



XVI .

	

FORCE MAJEURE

16 .1 A force majeure shall mean any event arising from causes
beyond_ . .the-uontroi- . of--a-Party-t'hat--causes - a delay-zn,'-or
prevents the performance of, any obligation under this
Agreement, including but not limited to : acts of God ;
fire ; war ; insurrection ; civil disturbance ; explosion ;
unanticipated breakage or accident to machinery, equipment
or lines of pipe despite reasonably diligent maintenance ;
unusual delay in transportation ; adverse weather
conditions that could not be reasonably anticipated ;

	Ifa7M-1-ty-to obtain-Et-areasonableCaste-rid' a-fter
exercise of reasonable diligence, any necessary
authorizations, approvals, permits or licenses- due to
action or'inaction of any non-DOD governmental agency or
authority ; restraint by court order or order of a public
authority ; delays caused by compliance with applicable
statutes or regulations governing contracting, procurement
or acquisition procedures, despite the exercise of
reasonable diligence ; and, insufficient availability of
appropriated funds if the Army shall have made a timely
request for such funds as part of the budgetary process
set forth in Section XXV, (Funding) of this Agreement .
Force majeure shall not include increased costs or -
expenses of Response Actions, whether or not anticipated
at the time such Response Actions were initiated ; or non-
attainment of the Cleanup or Performance Standards set
forth pursuant to Section VI, (Work to be Performed), of

y

16 .2

	

If a force majeure event occurs which may delay or prevent
the completion of any obligation of the Agreement, the
Army shall notify the EPA orally of the circumstances
within forty-eight (48) hours after the Army's Project
Manager first knew of such event . If the EPA Project
Manager is unavailable, the Army shall immediately
thereafter notify the Director of the Waste Management
Division, EPA Region I . Within fourteen (14) working days
after the Army's Project Manager first becomes aware of
such event, the Army shall supply to EPA, in writing, an
explanation of the cause(s) of any actual or, expected
delay, . the . anticipated duration .of any delay, and the .
measures taken and to be taken by the Army to prevent or
minimize the delay . The Army shall exercise best efforts
to avoid or minimize any delay, and any effects of a
delay .
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XVII . SELECTION OF REMEDIAL ACTION

17 l	This_Sect.ion-_shat.l_apples-to ..the_.selection . .. .of-.Remedial-- -Action(s) and any disputes relating thereto .

17 .2 As appropriate for each AOC or OU (with the exception of
the Soils and Groundwater AOC, the procedures for which
are outlined in Section 17 .3 below), the Army shall submit
a draft Proposed Plan within 30 days of finalization of
the FS in accordance with the procedures of Section 7 .8,

--hexeof---E-P-A-a.nd--the--Commonwea-lth-sh-&11, -with -in-thir ty --
(30) days .of receipt of the Army's draft Proposed Plan,
each submit to the Army written comments on the draft
Proposed Plan . This period may be extended by EPA for an
additional fifteen (15) days . In issuing the draft
Proposed Plan to. the Commonwealth, the Army shall notify
the Commonwealth of the 30-day review period . If EPA or
the Commonwealth submits comments on the draft Proposed
Plan in a timely manner, the Army shall submit to EPA and
the Commonwealth a written response to each comment,
together with .a draft final Proposed Plan, within twenty-
one (21) days from receipt of the comments . If comments
are not received from the Commonwealth within the review
period, its concurrence shall be assumed and the Army
shall proceed to issue the Proposed Plan in draft final
form. The period for issuance of the draft final Proposed
Plan may be extended by the Army with the concurrence of

	EPA for an additional raven
a . . .

extension) from receipt by EPA and the Commonwealth of the
draft final Proposed Plan to reach agreement on the final .
Proposed Plan .

17 .3

	

The Army shall. submit a draft Proposed Plan for the Soils
and Groundwater AOC seventy-five (75) days after receipt
of EPA's comments on the draft final Feasibility Study in
accordance with Section 14 .8 hereof . EPA and the
Commonwealth-shall;within twenty---one-(-2-1-)-days-o-f_r-eceipt
of the Army's draft Proposed Plan, each submit to the Army

. . .

	

_his period
may be extended by EPA forr an additional seven (7) days .
In"issuing the-draft Proposed- Plan to' the -Commonwealth,

._
review period . If EPA or the Commonwealth submits
comments on the draft Proposed Plan in a timely manner,
the Army shall submit to EPA and the Commonwealth a
written response to each comment, together with a draft
final Proposed Plan, within thirty (30) days from receipt
of the comments . If comments are not received from the
Commonwealth within the review period, its concurrence

5 4



17 .5

5 5

shall be assumed and-the Army shall proceed to issue the
Proposed Plan in draft final form . The period for
issuance of the draft final Proposed Plan may be extended
by the Army with the concurrence of EPA for an additional
seven---(7),. --days- Within-twenty-one----(21-)- days--o-f--receiptof
the draft final Proposed Plan, EPA and the Commonwealth
shall provide written comments on the draft final' Proposed
Plan to the Army. within twenty-one (21) days of receipt
of .comments on the draft final Proposed Plan, the Army
shall prepare the final Proposed Plan .

17 .4 The Proposed Plan shall contain a statement of the
~ferrez Re zlfai~lternative-- ~-~`-

	

( )_ . . _ -The -RI/-FS-and - prtspose&.- .
Plan shall be distributed to the public, and the Army will
hold a public information meeting to discuss the preferred
alternative for each AOC or OU . A public comment period
will be announced, and a public hearing will be held by
the Army to receive comments on the RI/FS and Proposed
Plan for each AOC or OU . Copies of all written and oral
public comments received shall be provided to EPA and the
Commonwealth . Following public comment, the Army, in
consultation with EPA and the Commonwealth, may modify the
FS or Proposed Plan based on the comments received . Upon
request by EPA, modifications may be made by the Army, and
the modified documents will be reviewed by EPA and the
Commonwealth .

Based on the RI/FS, Proposed Plan and comments received
from EPA, the Commonwealth and the public, the Army shall

a

	

acid 5u m ,

	

O

	

a

	

: .

the public comment period . The draft ROD will include a
Responsiveness Summary in accordance with applicable EPA
guidance . .

17 .6

		

For each AOC or OU (with the exception of the Soils and
Groundwater AOC, the procedures for which are provided in
Section 17 .7 below), EPA and the Commonwealth shall,
within forty-five (45) days of receipt of the Army's draft
Record of Decision, each submit to the Army either (i)
written comments on the draft Record of Decision or (.ii) a
letter indicating that tiie, v,1i concur in the document .
In issuing the . draft ROD to the Commonwealth, the Army
shall notify the Commonwealth of the 45-day review period .
If EPA or the Commonwealth submits comments on the draft
Record of Decision in a timely manner, the Army shall
submit to EPA and the Commonwealth a written response to
each comment, together with a revised draft Record of
Decision, within thirty (30) days from receipt of the
comments . If comments are not received from the
Commonwealth within the review period, its concurrence
shall be assumed and the Army shall proceed to issue the



ROD in draft final form . The Army and EPA shall have
thirty (30) days from receipt by EPA and the Commonwealth
of the revised draft Record of Decision to reach agreement
on the draft final Record of Decision . If agreement is
reached-.-on_.the-draft f ina-1--ROD with-ih--th-irty- .. .(3-El)---days-; .
the Army shall have an additional thirty (30) days to
submit a final executed ROD to EPA for signature . . If the
Parties are unable to reach agreement on the draft final
ROD, selection of a Remedial Action shall be made by the
EPA Administrator, and EPA shall then prepare the final
ROD after consultation with the Commonwealth consistent
with CERCLA § 104(c)(2) .

17 .7 Upon receipt of the Army's draft Record of Decision for
the Soils and Groundwater AOC, EPA and the Commonwealth
shall, within thirty (30) days of receipt of the Army's
draft Record of Decision, each submit to the Army either
(i) written comments on the draft Record of Decision or
(ii) a letter indicating that they will concur in the
document . In issuing the draft ROD to the Commonwealth,
the Army shall notify . the Commonwealth of the 30-.day
review period . . If EPA or the Commonwealth submits
comments on the draft Record of Decision in a timely
manner, the Army shall submit to EPA and the Commonwealth
a written response to each comment, together with a
revised draft Record of Decision, within thirty (30) days
from receipt of the comments . If comments are not
received from the Commonwealth within the review period,
its concurrence shall be assumed and the Army shall

	twenty-nne (21) iayq of receipt of the draft ti„ail-e
of Decision, EPA and the Commonwealth shall each submit
comments on the draft final Record of Decision to the
Army . The Army shall, within twenty-one (21) days from
receipt of comments on the draft final Record of Decision,
submit the final Record of Decision to EPA for signature .
If the Parties are unable to reach agreement on the draft
final ROD, selection of a Remedial Action shall be made by
the EPA Administrator, and EPA shall then prepare the
fina-l-ROD-a-fter-consul-t-at-ion-with-the-Commonwealth
consistent with CERCLA § 104(c)(2) .

17 .8

	

After consultation with the Commonwealth, EPA shall issue
the ROD for the selected Remedial Action, and the RI/FS

17 .9

	

The selection of Remedial Action(s) by the EPA
Administrator shall be final, and not subject to dispute
,by the Army .

.17 .10 Following issuance of each ROD, the Army shall submit all
workplans, other plans or documents described in

5 6



Paragraph 14 .4 hereof, and shall perform all Remedial
Design (RD) requirements, in compliance with the Schedule
agreed to by the Parties pursuant to Paragraph 14 .4
hereof .

17 .11 Once the ROD is approved by EPA, the Army shall implement
the Remedial . Action(s) in accordance with the requirements
of this Agreement .

17 .12 The Pre-Remedial Design Work Plan and the ninety percent
(90%) Remedial Design are Primary Documents subject to the
review and comment process in Section VII, (Consultation

"'~ - 7 th rP

	

The Army- shall-imisleriteh the - Mrn d'ial Design
in accordance with the requirements and Schedules set
forth in CERCLA, CERCLA guidance and policy, and the .
Schedule agreed to by the Parties pursuant to Paragraph
14 .4 hereof .

17 .13 Upon approval by EPA, all terms, conditions, Deadlines,
Schedules, proposed Work, and RODs relating to any AOC or
OU required by this Section shall be incorporated into
this Agreement and become an enforceable part hereof .

5 7



XVIII . EXEMPTIONS

18 .1 The obligation of the Army to comply with the provisions
of----this_Agreement ..max_be. : relieved . by. . .(i.) ._ .a Presidential.__. ._ ._
Order or exemption issued pursuant to the provisions of
CERCLA § 120,(j)(1), 42 U .S .C . § 9620(j)(1), or RCRA
Section § 6001, 42 U .S .C . § 6961 ; (ii) a determination
rendered pursuant to the dispute resolution procedures set
forth in Section XIII, hereof ; or (iii) the order of an
appropriate court .

5 8



XIX . EPA CERTIFICATION

19 .1 When the Army determines that all Remedial Actions at the
--S-ite - have-been--completed--±n-accordance: with--the	. . . . . .. . .. ._
requirements of this Agreement, it shall so advise EPA in
writing, and shall request certification from EPA that the
Remedial Actions have been c ompleted . in accordance with
the requirements of this Agreement. The Army shall
schedule and conduct a pre-certification inspection to be
attended by the Army, EPA and the Commonwealth . Such
inspection shall be followed within thirty (30) days by a

----written-report- signe-d- ..by--th -e --Army'-s- Proje-ct -Manager, -and	'
by a Registered Professional Engineer certifying that all
Remedial Actions have been completed in full satisfaction
of the pertinent requirements of this Agreement . Within
ninety (90) days of receipt of the Pre-certification
Inspection Report, EPA, in consultation with the
Commonwealth, shall, in writing :

(a) Certify that all Remedial Actions have been completed
in accordance with this Agreement based on conditions
known at the time of certification and limited by
Section XXIII, (Other Claims) ; or,

(b) Deny the Army request for certification, stating in
full, the basis of the denial .

19 .2

	

If EPA denies the Army request for certification that all

m
review EPA's determination . If EPA denial of
certification is upheld in dispute resolution, EPA shall
describe the Additional Work needed to bring the Remedial
Action into compliance with the requirements of this
Agreement . After performing such Additional Work, the
Army shall resubmit a request for certification to EPA .
EPA, in consultation with the Commonwealth, shall then
grant or deny certification pursuant to the process set
forth in this Section .

19 .3

	

In the ever., that EPA

	

that Additional Work,
including Additional work identified in Paragraph 19 .2 and
during the CERCLA § 121(c) review process, is necessary. to
meet the Performance and Cleanup Standards described in
any ROD, or is necessary to protect human health and the
environment, the Army shall complete such Work in
accordance with the standards, specifications, and
Schedules approved or established by EPA . Unless otherwise
stated by EPA, within ninety (90) days of the Army's
receipt of notice that Additional Work is necessary, or
otherwise agreed to by the Parties, the Army shall submit

5 9



for EPA's approval, a supplemental RA Workplan for the
Additional Work . The Plan shall conform to the
requirements of this Agreement, the National Contingency
Plan, Superfund Remedial Design and Remedial Action
Guidance._.and . .any a.dditi..onaL_guidance documents-.provided-by-_.
EPA. Upon approval pursuant to the procedures set forth
in Section VII, (Consultation with EPA), the Army shall
implement the Plan for Additional work in accordance with
the Schedule contained therein .
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XX .

	

STATUTORY COMPLIANCE/RCRA, CERCLA INTEGRATION

20 .1 The Parties intend to integrate the Army's CERCLA response
obligations and-RCRA corrective--action- obligations which
relate to the release(s) of Hazardous Substances,
hazardous wastes, pollutants, or contaminants covered by
this Agreement . Therefore, the Parties intend that
activities covered by this Agreement will achieve
compliance with CERCLA, 42 U .S .C . § 9601 . et . seq, and
satisfy the corrective action requirements of RCRA .§
3004(u) and (v), 42 U .S .C . § 6924(u) and (v), for RCRA

-permits -; and - §-30'08-(-h)-,' --42 -U .S C -- § -6928(-h-) for interim
status facilities ; RCRA § 7003, 42 U .S .C . § 6973 ; and meet
or exceed all Applicable or Relevant and Appropriate
Federal and State laws and regulations to the extent
required by CERCLA § 121, 42 U .S .C . § 9621 .

20 .2

	

Based upon the foregoing, the Parties intend that any
Remedial Action selected, implemented and completed under
this Agreement will be protective of human health and the
environment 'such that there shall be no further need for
corrective action under RCRA for remediation of releases
covered by this Agreement . The Parties agree that with
respect to releases of Hazardous Substances covered by
this Agreement that are associated with the Site, RCRA
shall be considered an Applicable or Relevant and
Appropriate Requirement pursuant to CERCLA § 121 . Any
releases or other hazardous waste activities not covered

20 .3 The Parties recognize that the requirement to obtain
permits for Response Actions undertaken pursuant to this
Agreement shall be .as provided for in CERCLA and the NCP .
The Parties further recognize that ongoing hazardous waste
management activities at AMTL require the issuance of
permits under Federal and State law . This Agreement does
not affect the requirement to obtain such permits . When a
permit is issued to AMTL for ongoing hazardous waste
management activities, the EPA shall reference and
incorporate any appropriate provisions, including
appropriate Schedules (and the provision for extension of
such Schedules), of this Agreement into . such permit . With
respect to those portions of this Agreement incorporated
by reference into permits, the Parties intend that
judicial review of the incorporated portions shall, to the
extent review is authorized by . law, only be reviewed under
the provisions of CERCLA .

20 .4

	

Nothing in this Agreement shall alter the Army's authority
with respect to Removal Actions conducted pursuant to
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CERCLA Section 104, 42 U .S .C . Section 9604, consistent
with Section XII, (Removal and Emergency Actions) of this
Agreement .

6 2



21 .4 Any final resolution of a dispute pursuant to Section
XIII, (Dispute Resolution), of this Agreement which
es a is es a con i ion, re

XXI . ENFORCEABILITY

21 .1 Upon the effective date of this Agreement, any standard,
reguIa~ion ; condition, requirement -or order which - has-
become effective under CERCLA and is incorporated into
this Agreement is enforceable by any Person pursuant to
CERCLA § 310, and any violation of such standard,
regulation, condition, requirement or order will be
subject to civil penalties under CERCLA §§ 310(c) and 109 .

21 .2

	

All Schedules, Deadlines, terms and conditions associated
--with the PA/ST, RI/_FS, and RD/RA shall be-enf_6rceable -by
any person pursuant to CERCLA § 310, and any violation of
such Schedule or Deadlines will be subject to civil
penalties under CERCLA §§ 310(c) and 109 .

21 .3

	

All terms, conditions, and Schedules of this Agreement
which relate to Areas of Contamination, Operable Units or
final Remedial Actions, including corresponding Deadlines
or Schedules, and all work associated with the Areas of
Contamination, Operable Units or final Remedial Actions,
shall be enforceable by any Person pursuant to CERCLA §
310(c), and any violation of such terms or conditions will
be subject to civil penalties under CERCLA §§ 310(c) and
109 .

6 3

SCnedule s all be enforceable by any rers n pursuant .
CERCLA § 310(c), and any violation of such term,
condition, Deadline or Schedule will be subject to civil
penalties under CERCLA H 310(c) and 109 .

21 .5 Nothing in this Agreement shall be construed as
authorizing any Person to seek judicial review of any
Remedial Action or work where review is barred by any
provision of CERCLA, including CERCLA § 113(h) .

21 .6

	

Nothing in .this Agreement shall be construed as a
restriction or waiver of any rights EPA may have under
CERCLA, including but not limited to any rights under

	CERCLA §§ 113 and 310, 42 U .S .C . §§ 9613 and 9659 . The
Army does not waive any rights it may have under CERCLA §
120, SARA § 211 and Executive Orders 12580 and 11735 .

21 .7 The Parties agree to exhaust their rights under Section
XIII, (Dispute Resolution) prior to exercising any rights
to judicial review that they might otherwise have .

0



21 .8 The Parties agree that both Parties shall have the right
to enforce the terms of this Agreement :

,
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22 .3

	

The annual reports required by .CERCLA § 120(e)(5), 42 .
U .S .C . § 9620(e)(5), shall include, with respect to each
final assessment of a stipulated penalty against the Army
under this Agreement, each of the following :

(a)

	

The facility responsible for the failure ;

(b)

	

A statement of the facts and circumstances
giving rise to tre `'. `lure ;

(c)

XXII .

	

STIPULATED PENALTIES

22 .1

	

In the event that the Army fails to submit a Primary
-Document--set forth in - tfis Agreement to EPA -pursuant to
the appropriate Schedule's or Deadlines in accordance with
the requirements of this Agreement, or fails to comply
with a term or condition of this Agreement which relates
to an interim or final Remedial Action, EPA may assess a
stipulated penalty against the Army . However, the EPA
shall notify the Army of any request for stipulated
penalties within thirty (30) days of the violation . A
stipa-Ta~ed pLynflty may be-asses-sed- . in an.amaun.tt rrot_to. . .
exceed $5,000 for the first week (days one (1) through
seven (7), or part thereof) and $10,000 for each
additional week (or part thereof) for which the violation
described in this Paragraph occurs .

22 .2 Upon determining that the Army has violated the Agreement
as described in Paragraph 22 .1, EPA shall so notify the
Army in writing . If theviolation in question is not
already subject to dispute resolution at the time such
notice is received, the Army shall have fifteen (15) days
after receipt of the notice to invoke dispute resolution
on the question of whether the violation did in fact
occur . The Army shall not be liable for the stipulated
penalty assessed by the EPA, if the violation is
determined, through the dispute resolution process, not to
have occurred . No assessment of a stipulated penalty

d

	

e L11d un i

A statement of any administrative or other
corrective action taken at the facility, or a
statement of why such mea'sures were determined
to be inappropriate ;

(d)

	

A statement of any additional action taken by
or taken at the facility to prevent recurrence
of the same type of failure ; and,
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(e)

	

The total dollar amount of the stipulated
penalty assessed for the particular failure .

22 .4

	

Stipulated penalties assessed pursuant to this Section
shall be payable_ to the Hazardous Substances__ Response
Trust Fund only in the manner and to the extent expressly
provided for in Acts authorizing funds for, and
appropriations to the DOD . Any stipulated penalty paid on .
behalf of AMTL shall be distributed to the Hazardous
Substance Response Trust Fund .

22 .5

	

In no event shall this Section give rise to a stipulated
penalty. i n excess of the amount set __ forth ._in ,_CERCLA § 109__	
42 U .S .C . § .9609 .

22 .6 This Section shall not affect the Army's ability to obtain
an extension of a Deadline or Schedule pursuant to Section
XV, (Extensions), of this Agreement .

22 .7 Nothing in this Agreement shall be construed to render any
officer or employee of the Army .personally liable for the
payment of any stipulated penalty assessed pursuant to
.this Section .

22 .8 In the event that the Army fails to pay any stipulated
penalty, as provided hereunder, based upon the lack of
appropriated or authorized funds, the Army shall inform
the EPA of the specific basis for failure to pay .

6 6



XXIII .

	

OTHER CLAIMS

23 .1

	

Subject to the limitations set forth in Section XX,
Statutor eom iiance- eEReLcA ReRA--Int-e-ra-t o

	

nothin in------
this Agreement shall restrict EPA from taking any action
under CERCLA, RCRA, or other Federal statutes for any
matter not specifically part of the Work performed under
CERCLA which is the subject matter of this Agreement .

23 .2

	

Nothing. in this Agreement shall constitute or be construed
as a release from any claim, cause of action or demand in
law or- equity -against --any--person, -- firm;- partnership agent------
or corporation not a signatory to this Agreement for any
liability it may have arising out of. .or relating to the
generation, storage, treatment, handling ; transportation,
release, or disposal of any Hazardous Substances,
hazardous wastes, pollutants, or contaminants found at,
taken to, taken from, or emanating from the Site . EPA
shall not be held as a party to any contract entered into
by the Army to implement the requirements of . this
Agreement .

23 .3

	

This Agreement does not constitute any decision or pre-
authorization by EPA of funds under CERCLA § 111(a)(2), 42
U .S .C . .§ 9611(a) for any person, agent, contractor or
consultant acting for the Army .

23 .4

	

This Agreement does not affect any claim for :

(at--N-
to natural resources ;

(b) Claims based on a failure or refusal by the Army to
meet a requirement of the Agreement ;

(c) Liability arising from the past, present, or future
disposal, release, or threatened releases of
Hazardous Substances, pollutants, contaminants, or
waste material outside of the Site and not
attributable to the Site ; and,

(d) Liability for the disposal of any Hazardous
Substances, pollutants, contami nants, or waste
material taken trom the bite .

23 .5

	

The Army reserves the right to raise or assert any
defense, whether procedural or substantive, in law or in
equity, or to raise any issue as to jurisdiction or
standing of any Party, or any other matter outside the
scope of this Agreement, which the Army might otherwise be
entitled to raise or assert .
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XXIV .

	

TERMINATION AND SATISFACTION

24 .1 The provisions of this Agreement shall be deemed satisfied
__-_upon a_-consensus-.of-the Parties-that-the-Army--has

completed its obligations under the terms of this
Agreement . Following EPA certification of the .Remedial
Actions at the Site pursuant to Paragraphs 19 .1 and 19 .2
of Section XIX, (EPA Certification), any Party may
propose, in writing, the termination of this Agreement
upon a showing that the objectives of this Agreement have
been satisfied . A Party opposing termination of this

.-Agreement-shall serve-a.-ts.--ob}ections- .upon--the.-proposing
Party within thirty (30) days of receipt of the proposal .

24 .2- . .Upon. termination of this-Agreement, the Party which
proposed termination shall place a public notice
announcing termination in . two (2) major local newspapers
of general circulation and in the Federal Register .
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activities or other accounts authorized and appropriated
by Congress to be used for these purposes be inadequate in
any year to meet the total Army Base Closure Account
environmental restoration requirements, the DOD shall
follow a standardized DOD prioritization process which
allocates that year's appropriations in a manner which
maximizes the protecti

•
on of human health and the
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1Ld 1 I
model shall be . develope• d and utilized with the assistance
of EPA and the States, based on the example of the
prioritization model which is utilized for the
"Environmental Restoration, Defense" ("DERA")
appropriation for CERCLA activities at other non-closing
military facilities . In the event that the DERA is ever
an authorized and appropriated source of funds for
activities required by this Agreement, its standardized
prioritization model shall be followed in allocating
funding for these activities .

25 .4 Any requirement for the payment or obligation of funds,
	including stipulated penalties, by the Army, established

by the terms of this Agreement shall be subject to the
availability of appropriated funds, and no provision
herein shall be interpreted to require obligation or
payment of funds in violation of the Anti-Deficiency Act,
31 U .S .C . § 1341 . In cases where payment or obligation of
funds would constitute a violation of the Anti-Deficiency
Act, the dates established requiring the payment or .
obligation of such funds shall be appropriately adjusted .

69

XXV .

	

FUNDING

25 .1 The Parties to this Agreement expect that all obligations
of .. . the-Army arising under this-Agreement -wr1T .befully' . . .
funded . The Army agrees to seek sufficient funding
through the Department of Defense (DOD) budgetary process
to fulfill its obligation under this Agreement .

25 .2 In accordance with CERCLA § 120(e) (5) (B) , 42 U .S .C . §
9620(e) (5) (B) , the Army shall include in its annual report
to Congress the specific cost estimates and budgetary

-proposals --associated'W tli the implementation - of'this
Agreement .

----

25 .3 The source of funds for activities required by this
Agreement will be the Department of Defense "Base Closure
Account," Pub. L . No . 100-526, pursuant to Pub . L . No .
101-510, §2923, or other accounts authorized and
appropriated by Congress to be used for these purposes,,
and allocated by the Department of Defense to the Army
Should the Base Closure Account appropriation for these



25 .5

	

If appropriated funds are not available to fulfill the
Army obligations under this Agreement, EPA reserves the
right to initiate an action against any other person, or
to take any Response Action, which would be appropriate

,
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XXVI . COMMUNITY RELATIONS

26 .1 The Parties agree to comply with all EPA public
----parttcipatiutl xequiielnents - in-- accordan-ce --with-CERCLA .. the* -,--"

NCP and other applicable guidance . Community Relations
activities shall be conducted by the Army in consultation
with EPA. during activities conducted at_AMTL, as outlined
in Section VII, (Consultation with EPA) .

26 .2

	

The Army has developed a Community Relations Plan (CRP) .
and is in the process of revising the CRP to comply with

---CERCCLA; --the .. .1TCP--and- E A prnicy-acrd- .g-Widaflr ; --The--Army
shall have primary responsibility for implementation of
the CRP, subject to oversight by EPA . EPA will be provided
the opportunity to review and comment on any revision or
amendment to the CRP. A copy of the revised CRP will be
available for review at the information repository
described in Paragraph 26 .3, below .

26 .3

	

In accordance with requirements of CERCLA § 117(d), 42
U .S .C . §'9617(d), a public information repository has been
established at the Watertown Public Library for public
inspection . The Army shall place all Primary Documents as
listed in Section XIV, (Deadlines and Schedules), in the
information repository upon finalization and release for
comment . This repository may be maintained at the same
location as the Administrative Record which will be
located at or near AMTL pursuant to Paragraph 26 .4 .

Io tnty 5 Id
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Record at or near AMTL, in accordance with CERCLA §
113(k), 42 U .S .C . § 9613 . The Administrative Record
developed by the Army shall be available to the public and
regularly updated . A copy. of the Index to the
Administrative Record and its update will be provided to
EPA and the Commonwealth .

26 .5

	

EPA may furnish documents to the Army which they shall
place in the Administrative Record file to ensure that the
Administrative Record includes all documents that form the
basis for the selection of the Response Action . .
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XXVII .

	

PUBLIC COMMENT ON THIS AGREEMENT

27 .1 Within fifteen (15) days after the date the last party
_

	

---.executes.. ..this--kgroement, .the Army shall-announce-the .
availability of this Agreement to the public for a thirty
(30) day review and comment period, including notice of
such availability to be published in at least two (2)
major local newspapers of general circulation . The
procedures of 40 C .F .R . Parts 124 .10(c) and 124 .10(d)
shall apply . Comments received shall be promptly
transmitted to the other Party and the Commonwealth after
theend of ..-the.-comment period-.-__The ..Parties .. shall-review
such comments and shall determine within thirty (30) days
whether or not modifications to the Agreement should be
made

27 .2

		

If the Parties agree that the Agreement shall be made
effective without any modifications, EPA shall transmit a
copy of the signed Agreement to the Army and the
Commonwealth, and shall. notify the . Army and the
Commonwealth in writing that the Agreement is effective as .
of the date of the notification .

27 .3

	

If the Parties agree that modifications are needed, they
shall modify the Agreement by mutual consent within sixty
(60) days after the expiration of the public comment
period . EPA shall determine whether. the modified
Agreement requires additional public notice and comment
pursuant to ahv provision of CERCLA . If EPA determines

I	 / .

	

1	 It It - I -,

shall transmit a copy of the modified Agreement to the
Army and shall notify the Army in writing that the
modified Agreement is effective as of the date of the
notification . If the Parties amend the Agreement within
the sixty (60) day period, and if EPA concludes that such
modifications require that the public receive additional
opportunity for notice and comment, such additional notice

	and_c_omm_e_n_t sba_llb.e_p_rovid ed consistent with the
provisions stated in Paragraph 27 .1 above . If the Parties
agree, after such additional notice and comment has been
provided, that the Agreement does not require any further
modification, EPA shall send a copy of the agreed upon
Agreement to the Army and the Commonwealth, and shall

effective as of the date of the notification .

27 .4 If, sixty (60) days after the expiration of the thirty
(30) day comment period, the Parties have not reached an
agreement on :

(a) Whether modifications to the Agreement are needed ;

7 2



(b) What modifications to the Agreement are required ;

(c) Any language, provisions, Schedules, Work to be
Performed or context of the Agreement or any
-Appendices-to the-Agreement: er

(d) Whether additional public notice. and comments are
required,

then the matters which are, in dispute shall be resolved by
the dispute resolution procedures of Section XIII,
(Dispute Resolution) . For the purpose of this Section,
-the--Agreement--shall- not--be- effective • while.. .the- dispute

	

--
resolution proceedings are underway . The Parties reserve
the right to withdraw from the Agreement by providing
written notice to the other Party within twenty (20) days
after, receiving the notice of the resolution of the
matters in dispute . Failure by a Party to provide such a
written notice of withdrawal within this twenty (20) day
period'shall act'as a waiver of the right of the Party to
withdraw-from the Agreement . If no Party withdraws from
the Agreement within this twenty (20) day period, EPA
shall thereafter send a copy of the final Agreement to the
Army and the Commonwealth, and shall notify the Army and
the Commonwealth that the Agreement is effective . The
effective date of the Agreement shall be the date that the
Army receives notice from EPA .
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XXVIII .

	

PRESERVATION or RECORDS

28 .1 Despite any document retention policy to the contrary, the
Parties...shall -preserve during__ thetendencyf of ...this_,

	

_
Agreement and for a minimum of . ten (10) years after. its
termination, or the conclusion of any litigation relating
to the Agreement, whichever is later, all records and
documents in their possession of whatever kind, nature or
description retained in the ordinary course of business
which relate to the actions carried out pursuant to this
Agreement. The Army agrees to require its contractors,

	.assigns_and . .agents.. to-. -turn . overas_.part_of_the_,contract, . ._	
the above described records to the Army at the completion
of the contract . After this ten (10) year period, each
Party.,. shall provide the _other Party with a .list .o.f
documents to be destroyed at least ninety (90) days prior
to destruction of any such documents. Upon request by
either Party, the requested Party shall make available
such records or copies of such records, unless withholding
is authorized and determined appropriate by law .
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XXIX . AMENDMENT OR MODIFICATION OF AGREEMENT

29 .1

	

Except as provided in Section VIII, (Project Managers),
and-- Paragraph--8.-4, . . ..CLeyarding-minor- Tie3-d-mod ifrcationsj - ,
this Agreement can be amended or modified solely upon the
written consent of the Parties . Such amendments or
modifications shall have as the effective date that date
on which they are signed by both Parties, and notice
thereof is provided to each signatory pursuant to Section
VII, (Consultation with EPA) .

29..2 The Party initiating- '- the amendmentt o'ff this' Agreement shall
propose in writing the amendment for distribution and
signature of the other. Party .

29 .3

	

Notice and a summary of any amendment or modification to
this Agreement relating to a Remedial Action which the
Parties mutually agree will not significantly effect the
authority or obligations established under this Agreement,
shall be-published in two (2) major local newspapersof ----
general circulation . Any amendments or modifications to
this Agreement which the Parties mutually agree will
significantly effect authority or obligations established
under this Agreement, shall be published in two major
local newspapers of general circulation and the public
shall be given an'opportunity to comment in a manner
consistent with Section XXVII (Public Comment On This
Agreement) . In the event the Parties cannot mutually .
ag

	

. .
ai.yn .L l i.au c. iaiiye5 .
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XXX .

	

EFFECTIVE DATE

30 .1 This Agreement shall become effective in accordance with
_-3e-ctton -XX

	

Public-Gommant--On-this--Agreement)--.-

	

_.	

30 .2

	

Any Deadline, Schedule, or ROD required by this Agreement
is effective upon finalization pursuant to Section XIV,
(Deadlines and Schedules) and Section XVII, (Selection of
Remedial Action) hereof, and is hereby incorporated into
this Agreement upon such finalization .

7 6



XXXI . NOTICES AND SUBMISSIONS

31 .1 Whenever, under the terms of this Agreement, . written
he -required-to be-given--or-a---repor-t--or-' other
document is required to be sent by one Party to another,
it shall be directed to the Parties' and the
Commonwealth's Project Managers at the addresses specified
below, unless those individuals or their successors give
written notice of a change to the other Parties . written
notice as specified herein and in accordance with Sections
XIV,,(Deadlines and Schedules) of this Agreement shall

-const-itute--comp-le-te -satisfaction--of--any - written notice
requirement of the Agreement with respect to the EPA, the
Commonwealth, and the Army, respectively .

As to the EPA :
Meghan F . Cassidy
Environmental Protection Agency
--Region_ ..1 . ...
JFK Federal Building
Boston, MA . 02203-2211
Mailstop : HAN-CAN1

As to the ,Commonwealth :
Anne Malewicz
Branch Chief

urcau	 of Wactc itc Cl ean
Department of Environmental Protection
One Winter Street
5th Floor
Boston, MA 02108

As to the Army :
U .S . Army Materials Technology Laboratory

Attn : AMSRL-OP-RK-WT (Mr . Chase)
405 Arsenal Street
Watertown, MA 02172-0001
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XXXII . UARTERLY PROGRESS REPORTS

32 .1 The Army shall provide written uarterly Progress Reports.-_o-EPA--
.and-the__Commonwealth,.-unless---- o-therdi.s.eagreed to. ._ . by

the Parties .. At a minimum these progress reports shall :

(a) Include all results of sampling (including screening
data), tests, and all other data (or summary thereof)
received or generated and verified by the Army during
the reporting period ;

(b)____Include__all_._a.ctivitie s completed-.pursuantto..
.this Agreement during the past quarter as well as such

actions and plans which are scheduled for the next
quarter ; .

(c) Include the updated Working Schedule as provided in
Section 14 .11, hereof ;

(d .)___ Describe. ,any delays .; the reasons _ for, such clel-ay-$, ;

anticipated delays ; concerns over possible Schedule
implementation or problems that arise in the
execution of the Workplan during the quarter ; and any
steps that were taken to alleviate the delays or
problems ; . and

(e) Detail permit(s) status .

7 8

If any of the information set forth in subparagraphs (a)
through (d) above has been submitted by the Army to EPA in

32 .2

the context of other reports or deliverables within the
three months preceding the submittal of the progress
report, the Army may simply reference the relevant
deliverable rather than resubmitting the information in
the progress report .

Each previous quarter's report(s) shall be submitted to
EPA-andthe_Commonweal-th_bythe_20th_day o-f-each-month
following the last day of each quarter (February 20, May
20, August 20, and November 20) .



XXXIII .

	

FIVE YEAR REVIEW

33 .1

	

Consistent with 42 U .S .C . § 9621(c), and in accordance
with - Lh is Agreement,---if-a-selected- --Remedi-a-l- Action--results--
in any Hazardous Substance, pollutants, or contaminants
remaining at an AOC, the Parties shall review each such
Remedial Action at least every five (5) years after the
initiation of the selected Remedial Action at each such
AOC or OU .to assure that human health and the environment
are being protected by the Remedial Action .

33 .2 - '- If, upon such review, it - is the conclusion of the Parties
that Additional Work for any Remedial Action is
appropriate at the AOC in accordance with 42 U .S .C . §§
9604 or 9606,ythe . Army shall implement such Additional
Work pursuant to Paragraph 19 .3 herein, except for
emergency actions which shall be governed by Section XII,
(Removal and Emergency Actions) .

-33_-3	Any. . Pa-rties' . . . dispute- -regarding--the ._ need-for--or the--scope
of Additional Work to a Remedial Action shall be resolved
under Section XIII, (Dispute Resolution) ., of this
Agreement and enforceable hereunder .

33 .4 Any Additional Work agreed upon pursuant to this Section
shall be made a part of this Agreement .
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XXXIV . RESERVATION OF RIGHTS FOR RECOVERY OF EPA EXPENSES

34 .1 The Parties agree to amend this Agreement at a later date
__._.. .___ . in acc nrdanc-e-.with_any. subses~uent

Presidential Orders concerning the issue of EPA cost
reimbursement . Pending such resolution, EPA reserves any
rights it may have with respect to cost reimbursement .

8 0



XXXV .

	

UALITY ASSURANCE

35 .1

	

In order to provide uality Assurance and maintain uality
control--regarding- -f+e-id--Wo-rk and--sampler- co-llect un-
performed pursuant to this Agreement, the Army agrees to
follow EPA criteria, guidance and policy with respect to
uality Assurance and uality Control ( A/ C), or to
submit equal or more rigorous Army A/ C requirements for
EPA review . Review of proposed alternative A/ C
procedures shall be accomplished in accordance with
Paragraph 7 .6 of this Agreement . The Army agrees to

--designate-a-- uaiity -Assurance-Officer ( AO)--, who- will-
ensure that all Work is performed in accordance with EPA
approved Work Plans, Sampling Plans and APPs. The AO
shall maintain for inspection a log of uality Assurance
field activities and provide copies to EPA and the
Commonwealth upon request .

35 .2 To ensure compliance with the APP, the Army, upon request
by---gPA --shall---arr-ange--fo .r.. . access .-..to . . a-ii - 1-abora-tor-ies
performing analysis on behalf of the Army pursuant to this
Agreement .
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XXXVI .. RELEASE OF RECORDS

36 .1 The Parties may request of one another access to any
reco~d_o.r. doc_ument___._lf._th_e ..Party thatis_thesu ject_ .of . ..	
the request (the receiving Party) has the record or
document, that Party shall provide access to the record or
document . However, no access to or copies of records or
documents need be provided, if the record or document is
subject to claims of attorney-client privilege, attorney
work product, or properly classified for national security
under law or executive order . If a requested document is
subject to._any_Feder_aL.nondis_c.los_ure statute.,,_re.Lease . .of
that document shall be processed in accordance with said
Federal nondisclosure statutes and appropriate
.regulations .

36 .2'

	

Subject to CERCLA § 120 (j)(2), 42 U .S .C . § 9620 (j)(2),
any document required to be provided by Section VII,
(Consultation with EPA), and analytical data showing test
results _will __always_be,_releasable . in_final __draft ,form_, . and
no exemption shall be asserted by either Party .

36 .3 A determination to withhold a document for one of the
reasons specified above shall not be subject to Section
XIII, (Dispute Resolution) . Any Party objecting to the
other Party's determination may pursue the objection
through the determining Party's appeal procedures .
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XXXVII . TRANSFER OF REAL PROPERTY

37 .1

	

It is understood that the Army is required to close AMTL
-under--the..--DCfe i,e- Aut-horiaa -i-crn-Amendments--and._ .B.ase
Realignment and Closure Act, Pub . L . No . 100-526, and in
connection therewith may be transferring real property at
the Site .

37 .2

	

(a) The Army shall not enter into any contract for the
. - sale or other transfer of real property owned by the
United States at AMTL unless :

(i)

	

such transaction is completed in accordance
with the requirements of Section 120(h) of
CERCLA, 42 U .S .C . 9620(h) : as amended by the
Community Environmental Response Facilitation
Act (CERFA), Pub. L . No . 102-426, any
amendments thereto, and regulations thereunder,
to the extent applicable, or in accordance with
-the-- .requirements- -o€..-Public .. .-La -303-160-;. - ..section

	

	
2903, and applicable regulations thereunder ;
and

(ii) the Army complies with the requirements of
Paragraphs 9 .9 and 37 .3 of this Agreement in
connection with such transaction .

(b)'In cases where the Army enters into a contract for the
d by the

u s e -t e a-
acknowledges a continuing obligation under CERCLA and this
Agreement to ensure that all Remedial Action necessary to
protect human health and the environment due to past or
future releases of Hazardous Substances, contaminants or
pollutants resulting from Army activities at AMTL will be
taken on such property, except to the extent transfer of
property is to a redevelopment authority in accordance
with Public Law 103-160, section 2903, and applicable
regulations thereunder . Such obligations exist where :

(i)

	

the transaction involves a sale of real
property .completed in accordance with CERCLA
Section 120(h), 42 U .S .C 9620(h), where such
property includes all or a portion of an AOC ;
or

(ii) the transaction involves a sale of real
property which does not include an AOC at the
time of the transaction, if such property or
any portion of it later becomes an AOC under
this Agreement .

8 3



(c) The Army recognizes and acknowledges that where it
has the obligation to take Remedial Action pursuant
to its obligations under CERCLA and this Agreement,
as provided in Paragraph 37 .2(b) above, the party to

.__whom. the Army.--trans fers_.an_int , rPSt ,___including.-
successors in interest and lessees and sublessees,
will not assume, as between the parties to such
transfer, any liability or responsibility for
Remedial Actions which are necessary due to releases
of Hazardous Substances, pollutants or contaminants
resulting from Army activities at AMTL .

3 .7_ .3 _..The_Arm_y shall . . .- include-; .i in.-.any . .deed . or--leasee made by the
Army evidencing any transaction involving an interest or
right in real property relating to AMTL, provisions :

(i)

	

notifying the transferee of the existence of this
Agreement ;

(ii)

	

notifying the transferee that the Army, the EPA

contractors, shall have the rights of access which
are set forth in Section 9 .1 hereof to and over
the transferred property, including such rightss of
access as may be necessary to implement any
Response Action on the transferred property or at
the AMTL site, including any additional Response
Action found to be necessary after the date of
such transaction ;

	( ?)

	

requiring that the transferee-not use the proparth	
in a way that would interfere with or impede the
Response Action at the AMTL site and on the
transferred property, and that the transferee give
prior notice to the Army, the EPA and the State of
any construction, alterations or similar work
taking place before the Remedial Action is
complete (as determined below), that may affect
he-Re-sp-on-se Actto-n at the AMTT site ;

(iv)

	

requiring that the provisions of (i)-(iii), above,
be included in the documents evidencing a
subsequent transaction relating to such property
taken prior

•
to - completi

•
on of the Remedial Action

d t	c

(v)

	

requiring that all transferees involved in
transactions relating to such property prior to
completion of the Remedial Action (as determined
below), provide copies of the instrument
evidencing such transaction to the State and the
EPA (and to the Army, in those transactions where

8 4



a

the Army is not a party) by certified mail within
fourteen (14) days after the effective' date of
such transaction .

Completion,- of, ._the Remedial . Action, _for purposes of

	

_
subsections (iii) - (v) above, shall mean that time when a
Remedial Action . Completion Report (as defined in Section,
3 .1 '(aa), above) has been made final with respect to the
property being transferred, or any other time mutually
agreed to between EPA and the Army .

The Army shall provide to EPA and the State a copy of the
_-generic ._ form off these .e deed or lease provisions that .- it
will use in any deed or lease tranferring an interest or
right in real property relating to AMTL at least thirty
(3,0) days prior to the first use of a deed or lease. Such
generic form shall include provisions which meet the
requirements of Section 37 .3 (i) .through (v) above . If
there is a question concerning whether the provisions
included in the generic form meet the requirements of this
Section 37 .3 a dispute can be raised within fourteen (14)
days after the generic form is received by EPA . For
disputes under this Section 37 .3 only and without
expectation of application to any other disputes raised
pursuant to this Agreement, the dispute resolution
procedures of Section XIII of this Agreement shall not
apply . Instead, the dispute will be submitted to the
Regional Administrator of EPA-New England and the Deputy
Assistant Secretary of the Army for Environment, Safety
and Occupational Health, who will confer and exert their
best efforts to resolve the dispute and issue a . unanimous
written decision signed by both Parties . If unanimous
resolution of the dispute is not reached within twenty-one
(21) days, of such submittal, the Regional Administrator of
EPA-New England shall provide the Parties with a final
decision setting forth the resolution of the dispute and a
statement of the information upon which the decision is
based . In the event of such a dispute, the Army will not
execute a deed or lease to which the generic form relates,
until the completion of the dispute resolution process .

The substance of the generic form of deed or lease
provisions agreed to by the Parties or arrived at pursuant
to the dispute resolution procedures set forth in this

lease negotiated by the Army in connection with real
property at AMTL . The Army will determine when the
substance of the generic form of deed or lease provisions
has been included in a particular deed or lease and,
accordingly, may make determinations on a tract by tract
basis that modifications to the exact language of the
generic form are appropriate . The dispute resolution
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provisions contained-in this Agreement shall not be
applicable to such individual deeds or leases . Moreover,
stipulated penalties shall not be applicable to any
obligation arising under this Section 37 .3 .
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XXXVIII . INSTALLATION CLOSURE

38 .1 Closure of &M will not affect the Army's obligation to--~ ~---
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XXXIX . SEVERABILITY

39 .1	£_anx._.prov asion_.4f-thi~~9xee
illegal, or unconstitutional, the remainder of the
Agreement shall not be affected by such ruling .
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XL .

	

APPENDICES

40 .1 Appendices shall be an integral and enforceable part of
thrs --Agreement They--sha11 -i-nc1ude-th cost--cu nt-
versions of :

(a) The Schedule of Work to be Performed at the Site ;

(b) List of Installation Restoration Program Documents ;
and

--(-c) Map'-of -AMTL and a list of AOCs and SAs for the Site ..
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XLI . SIGNATURE PAGES

The undersigned representative of EPA certifies that he is fully
aui - hnriz CL-o-.-eester_into_-hp-_.terms_and_.conditions-of_thd,s_	__
Agreement, and to legally bind EPA to this Agreement .

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

BY.:_		\	 `~--' -¢-/`1 3-
John P . DeVillars .

	

DATE
Regional Administrator
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Each undersigned representative of the Army certifies that he/she
is. fully authorized to enter into the terms and conditions of
this Agreement, and to legally bind the Army to this Agreement .	 1-	-- ------	

UNITED STATES DEPARTMENT OF THE ARMY

BY :

BY :

Lewis D. Walker
Deputy -Assistant - Secretary-

of the Army for Environment,
Safety and Occupational Health

WA MMWWI I . Sti
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-Commanding-
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APPENDIX I

SCHEDULE OF WORK TO BE PERFORMED

The following Schedule addresses all Areas of Contamination
identified as of the effective date of this Agreement .

AOC/Document

	

Deadline

AMTL Soils and Groundwater

. .Draft Terrestrial. Assessment (.TA)_

	

.._March..-31 ., .-19.95_ . .. .

Draft Final FS

	

45 days after receipt of
EPA. comments on .dra.ft
final Terrestrial
Assessment

Draft Proposed Plan

	

75 days after receipt of
EP_A. . . . comliiN.tson _draft_ . ._
final Feasibility Study

Draft ROD

	

30 days after close of
public comment period on
Final Proposed Plan

Charles River Sediments and Surface Water

	Draft RI/FS WorkPlan	July 31 . 1995'

Draft RI Report*

* This Draft__2I Reportshallinclude a proposed scff dii]efor
submittal of the Draft FS, Draft Proposed Plan and Draft ROD to
be prepared in connection with the Charles River AOC, if
appropriate . The schedule shall incorporate the review and
submittal periods set forth in Sections VII, XIV and XVII of this
Agreement and shall be subject to the approval of EPA . Once

I in accordance with the provisions of Section XXIX (Amendment or
Modification of Agreement), hereof .

9 2

660 days after
finalization of RI/FS
work Plan



/ APPENDIX II

ListofInstallationRestoration ProgramDocuments
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APPENDIX III

Map of AKMMTL
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ListofAOCsandSAsatAMTL

AOCs :

1) AMTL Soils and Groundwater

2) Charles River Sediments and Surface Water

Study Areas :

.--None identified- to . .date .. .
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