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THE UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
REG ON | V
AND
THE UNI TED STATES DEPARTMENT OF ENERGY
AND
THE TENNESSEE DEPARTMENT OF HEALTH AND ENVI RONVENT

IN THE MATTER OF:
The U. S. Departnent FEDERAL FACI LI TY AGREEMENT
of Energy's UNDER SECTI ON 120 OF CERCLA
AND SECTI ONS 3008(h) AND 6001
QAK RI DGE RESERVATI ON OF RCRA

Docket No. 89-04-FF

Based upon the information available to the Parties on the
effective date of this FEDERAL FACI LI TY AGREEMENT ( Agreenent), and
wi thout trial or adjudication of any issues of fact or |aw, the
Parties agree as foll ows:

. JURI SDI CTI ON

A Each Party is entering into this Agreenent pursuant to
the follow ng authorities:

1. The U S. Environnental Protection Agency (EPA),



Region IV, enters into those portions of this Agreenent that relate to
the renmedial investigation/feasibility study (RI/FS) pursuant to
Section 120(e)(1) of the Conprehensive Environnental Response,
Conmpensation, and Liability Act of 1980 ( CERCLA),

42 U.S.C. 8 9620(e) (1), as anmended by the Superfund Anendnents

and Reaut horization Act of 1986 (SARA), Pub. L. 99-499 (hereinafter
jointly referred to as CERCLA) and Sections 3008(h) and 6001 of the
Resource Conservation and Recovery Act (RCRA), 42 U.S.C. 88 6928(h)
and 6961, as anended by the Hazardous and Solid Waste Anendnents of
1984 (HSWA) (hereinafter jointly referred to as RCRA) and Executive
Order 12580;

2. The EPA, Region IV, enters into those portions of
this Agreenent that relate to operable units and final renedial
actions pursuant to Section 120(e)(2) of CERCLA, Sections 3008(h) and
6001 of RCRA and Executive Order 12580;

3. The U. S. Departnent of Energy (DOE) enters into
those portions of this Agreenent that relate to the RI/FS pursuant to
Section 120(e) (1) of CERCLA, Sections 3008(h) and 6001 of RCRA,
Executive Order 12580, the National Environnental Policy Act,

42 U . S.C. 8§ 4321, and the Atom c Energy Act of 1954 (AEA), as anended,
42 U.S.C. § 2201,

4. The DCE enters into those portions of this Agreenent
that relate to operable units and final renmedial actions pursuant to
Section 120(e)(2) of CERCLA, Sections 3008(h) and 6001 of RCRA,
Executive Order 12580, and the AEA

5. The DOE will take all necessary actions in order



to fully effectuate the ternms of this Agreenent, including under-
taki ng response actions at the OGak Ridge Site (including areas |ocated
off the OGak Ri dge Reservation) in accordance with Federal and State
applicable or relevant and appropriate |aws, standards, limtations,
criteria, and requirenents to the extent consistent with CERCLA
6. The Tennessee Departnent of Environnent and

Conservation (TDEC) enters into this Agreenent pursuant to Sections
120(f) and 121(f) of CERCLA and the Tennessee Code Annotated Sections
68-46- 101, et seq. and 68-46-201, et seq.

B. The CGak Ridge Site was included by EPA on the
Federal Agency Hazardous Waste Conpliance Docket established under
Section 120 of CERCLA, 42 U.S.C. § 9620, 53 Federal Register 4280

(February 12, 1988). The EPA proposed the Cak Ridge Site for
inclusion on the NPL in Update Nine to the NPL published on July
14, 1989 at 54 Federal Reqgister 29820. The EPA finalized the OGak

Ridge Site on the NPL on Novenber 21, 1989 at 54 Federal Reqister

48184. The Parties intend that this Agreenent shall satisfy the
requi renents for an interagency agreenent under Section 120 of
CERCLA, 42 U. S.C. 8§ 9620, for the OGak R dge Site.

[1. DEFIN TIONS

Except as provided bel ow or otherwi se explicitly stated
herein, the definitions provided in CERCLA and the National Gl
and Hazardous Substances Pol |l ution Contingency Plan, 40 C F. R
Part 300 (hereinafter the National Contingency Plan or NCP), shal

control the neaning of the terns used in this Agreenment. This



Agreenent references docunents required by the DOE's RCRA permt.
Appendi x Ato this Agreenent identifies those docunents and their
CERCLA counterparts. Any references to the docunents or terns
identified in Appendix A shall also include the correspondi ng RCRA or
CERCLA docunent .

In addition, the follow ng definitions are used for purposes
of this Agreenent. |If any of the followng terns are anmended by
revisions to the NCP after the effective date of this Agreenent, the
revised NCP definition shall control the nmeaning of that term

A. Additional Wrk shall nean any work agreed upon by the

Parties under Section XX (Additional Wrk) to this Agreenent.

B. Atomic Energy Act (AEA) shall nean the Atom c Energy Act

of 1954, as anended, 42 U.S.C 88 2011, et seq.
C. Agreenent shall nmean this docunent and shall include all
Appendices to this docunent referred to herein. Al such Appendices

shal | be appended to and nade an enforceable part of this Agreenent.

D. Applicable State Laws shall include but not be limted
to all laws determned to be applicable or relevant and appropriate
requirenents (ARARs). It is recognized that in sonme instances in

which this phrase is used, there may be no applicable State | aws.

E. ARAR(s) shall nean "legally applicable" or "rel evant and
appropriate" |aws, standards, requirenents, criteria, or limtations
as those terns are used in Section 121(d) of CERCLA,

42 U.S.C. § 9621(d).



F. Authorized Representatives shall nean a Party's

enpl oyees, agents, successors, assigns, and contractors acting in any
capacity, including an advisory capacity, when so designhated by that
Party.

G CERCLA shall nean the Conprehensive Environnent al
Response, Conpensation, and Liability Act of 1980, 42 U S.C. 88§ 9601,
et seq., as anended by the Superfund Arendnents and Reaut hori zation
Act of 1986, Pub. L. 99-499.

H Corrective Action shall nean those actions necessary to

correct releases to all nedia fromall solid waste managenent units at
RCRA facilities. Corrective action consists primarily of four steps:
the RCRA Facility Assessnent, the RCRA Facility Investigation, the
Corrective Measures Study, and the Corrective Measures |npl enentation.

|. Corrective Measures Inplenentation (CM) shall nean the

desi gn, construction, operation, maintenance, and nonitoring of
sel ected corrective neasures.

J. Corrective Measures Study(s) (CM5) shall nean the study

or report identifying and recommendi ng, as appropriate, specific
corrective nmeasures that will correct the rel ease(s) identified during
the RCRA Facility Investigation. The CM5 shall include a corrective
action plan(s), as appropriate.

K. Days shall nean cal endar days, unless business days are
specified. Any submttal or witten statenent of dispute that under
the ternms of this Agreenent would be due on a Saturday, Sunday, or

hol i day shall be due on the foll ow ng busi ness day.



L. DCE shall nean the United States Departnent of Energy
and its authorized representatives.

M D1 Primary Docunent shall nmean the first report issued

by the DOE of any primary docunent listed in Section XXI.C. 1
(Revi ew Comment ), nunbered DOE/ OR/ nn-nnnn&D1, and transmtted to EPA
and TDEC for review and comrent under Section XXl (Review Comment) of
this Agreenent.

N. D2 Primary Docunent shall nean the revised report issued

by the DCE for any primary docunent listed in Section XXI.C 1
(Revi ew Conment), and nunbered DOE/ OR/ nn-nnnn&D2, after receipt of
comments fromthe EPA and TDEC and before it becones
an approved/finalized primary docunent under Section XXI
(Review Comment). A revised D2 primary docunent nay be subject to the
di spute resol ution procedures of Section XXVl (Resolution of Disputes)
of this Agreenent and have subsequent docunents nunbering D3,
D4,..prior to approval/finalization by the parties.

O EPA shall nean the United States Environment al
Protection Agency and its authorized representatives.

P. Feasibility Study(s) (FS) shall nmean a study that fully

eval uates and devel ops renedi al action alternatives to prevent and/or
mtigate the mgration of the rel ease of hazardous substances,
pol lutants, or contam nants at and fromthe Site.

Q Hazardous Constituent(s) shall nean those

substances listed in Appendix VIIlI to 40 CF.R Part 261 and incl udes
hazardous constituents rel eased fromsolid waste and hazardous
constituents that are reaction by-products.

R Hazardous Substances shall have the neaning set forth by

Section 101(14) of CERCLA, 42 U.S.C. § 9601(14).

6 FFA-PM/93-005, Change #1
-0- April 13,1993



S. Hazardous Waste(s) shall have the neaning set forth by §
1004(5) of RCRA, 42 U.S.C. 8 6903(5) and in 40 CF. R Parts 260 and
261.

T. Interim Measures shall mean those neasures conducted in

accordance with the DOE's RCRA permt to contain, renpbve, or treat
contam nation resulting fromthe rel ease of hazardous constituents
fromsolid waste managenent units in order to protect human health and
the environnment. Such neasures may be conducted concurrently with
operabl e units under this Agreenent.

U National Contingency Plan (NCP) shall nean the Nationa

O 1 and Hazardous Substances Pollution Contingency Plan, 40 C F. R
Part 300, and any anendnents thereto.

V. National Priorities List (NPL) Site shall nmean the Site

as finally pronulgated at 40 C.F. R Part 300.

W (Oak R dge Reservation (ORR) shall nean the | ands owned

by the United States and under the jurisdiction of the DOE
(approxi mately 58,000 acres) that are |ocated in Roane and Anderson
counties in eastern Tennessee. The ORR is described in nore detail in
Section VII1 and Appendi x B of this Agreenent.

X. On-site shall nmean the areal extent of contam nation and
all suitable areas in very close proximty to the contam nation
necessary for inplenentation of the response action.

Y. Operable Unit shall nean a discrete action that

conprises an increnmental step toward conprehensively addressing site
problenms. This discrete portion of a renedial response manages
mgration, or elimnates or mtigates a release, threat of release, or

pat hway of exposure. The cleanup of a site can be



di vided into a nunber of operable units, depending on the conplexity
of the problens associated with the site. Qperable units nay address
geographic portions of a site, specific site problens, or initial
phases of an action, or may consi st of any set of actions perforned
over tinme or any actions that are concurrent but |ocated in different
parts of a site. Operable units will not inpede inplenentation of
subsequent actions, including final action at the Site.

Z. Parties shall nmean all parties who are signatories to
this Agreenent.

AA. Project Munager(s) shall mean the officials

desi gnated by EPA, DOE, and TDEC to coordinate, nonitor, or direct
remedi al response actions at the Site.

BB. Proposed Pl an(s) or Proposed Renedial Action Plan(s)

shall mean the report(s) describing the remedi al action(s)
recommended for the Site.

CC. Quality Assured Data shall mean data that have

undergone quality assurance as set forth in the approved Quality
Assur ance Pl an.

DD. RCRA shall nean the Resource Conservation and
Recovery Act, 42 U.S.C. 88 6901, et seq., as anended by the
Hazardous and Solid Waste Amendments of 1984, Pub. L. 98-616.

EE. RCRA Facility Assessnent(s) [RFA(s)] shall nean the

assessnent (s) perfornmed under RCRA to identify actual and
potential releases fromsolid waste managenent units | ocated on

the OCak Ri dge Reservation



FF. RCRA Facility Investigation(s) [RFI(s)] shall nean an

i nvestigation(s) perfornmed in accordance with the RCRA permt to
gather data sufficient to fully characterize the nature, extent
and rate of mgration of contam nant rel eases identified in the
RFA(S) .

GG  Record(s) of Decision [ROD(s)] shall nmean the docunent

i ssued by the | ead agency as the final renedial action plan for the
Site (or any operable unit) pursuant to Section 120 of CERCLA, 42
U S.C 8 9620. The ROD shall contain a statenent of the basis and
purpose for the selected renmedy at the Site. |In addition, the ROD
shall consist of (1) a Declaration stating the selected renedy and
showi ng that the selection was nmade in accordance with the statutory
and regul atory requirenments of CERCLA and applicabl e Tennessee | aw,
(2) a Decision Summary providing a sunmary of the problens posed by
the Site, the alternatives evaluated and the anal ysis of those
alternatives, and an expl anation of how the statutory requirenents
were nmet, and (3) a Responsiveness Summary responding to public
coments received on the Proposed Plan, RI/FS, and other information
made avail able in the adm nistrative record.

HH. Rel ease shall have the nmeaning set forth by Section
101(22) of CERCLA, 42 U. S.C. § 9601(22).

1. Renedial Action(s) [RA(s)] shall nean the inplenmentation

of the RAP and the RD consistent with the NCP and the Superfund

Renedi al Design and Renedial Action Guidance (EPA) including on-site

construction, treatnent processes, renovals, and any other tasks

necessary.
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JJ. Renedial Action Plan(s) [RAP(s)] shall nean the report

describing the renedy selected for cleanup of the Site.

KK. Renedial Design(s) [RD(s)] shall nean the technical
anal ysi s and procedures which follow the selection of renedy and
result in a detailed set of plans and specifications for
i npl enmentation of the renedial action.

LL. Renedial lInvestigation(s) [RI(s)] shall nean an

i nvestigation conducted to fully assess the nature and extent of the
rel ease or threat of release of hazardous substances, pollutants, or
contam nants and to gather necessary data to support the correspondi ng
feasibility study.

MM Renoval Action shall have the sane neaning as "renove"

or "renoval " as defined by Section 101(23) of CERCLA, 42 U.S.C. 8§
9601( 23).

NN. Respond or Response shall have the neaning set forth in

Section 101(25) of CERCLA, 42 U. S.C. § 9601(25).

OO Site (Cak Ridge Site) shall nean "facility" as defined
by Section 101(9) of CERCLA, 42 U S.C. 8§ 9601(9).

PP. Solid Waste(s) shall have the nmeaning set forth by

Section 1004(27) of RCRA, 42 U.S.C. §8 6903(27) and in 40 C.F.R Part
261.
Q Solid Waste Managenent Units (SWMJs) shall nean those

units subject to applicable RCRA corrective action requirenents,
identified by EPA and TDEC, either presently or in the future, as
requiring further investigation, and specifically identified as SWWIJs
in Appendix C. This Appendi x may be revised by agreenent of the

Parti es.

-10-
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RR. Tank Systenm{s) shall nmean those units |listed or

otherwise identified in Appendix F to this Agreenent. This Appendi x
may be revised by nmutual agreenent of the Parties.

SS. TDEC shall nean the State of Tennessee's Departnent of
Envi ronment and Conservation and its authorized representatives.

TT. Tinmetables and Deadlines shall mean schedul es as well as

that work and those actions that are to be conpleted and perforned in
conjunction with such schedul es, including perfornmances of actions
est abl i shed pursuant to Section Xl X (Tinetables and Deadl i nes),
Section XX (Additional Wrk), Section XXl (Review Coment), and
Section XXVI (Resolution of Disputes) of this Agreenent.

UU. Waste Area G ouping(s) (WAGs)) shall nean a group

of solid waste managenent units and/ or other areas of

contam nation that are geographically contiguous or are |ocated within
defined hydrologic units. The DOE may consolidate SWWJs, WAGs, and/or
other areas into single groupings for purposes of conducting any work
under this Agreenent.

I11. PURPOSES OF AGREEMENT

A. The general purposes of this Agreenent are to:
1. Ensure that the environnental inpacts
associated wth past and present activities at the Site are thoroughly
i nvestigated and that appropriate renedial action is taken as
necessary to protect the public health and wel fare and

t he envi ronnment ;

-11-



2. Establish a procedural framework and schedul e
for devel oping, inplenenting, and nonitoring appropriate response
actions at the Site in accordance with CERCLA, the NCP, RCRA
NEPA, appropriate gui dance and policy, and in accordance with
Tennessee State | aw,

3. Prevent, mtigate, or abate rel eases or threatened
rel eases of hazardous substances from | ow |l evel radioactive waste tank
systens under this Agreenent prior to final renedial action at the
Site;

4. Facilitate cooperation, exchange of information, and
participation of the Parties;

5. Mnimze the duplication of investigative and
anal yti cal work and docunentation and ensure the quality of data
managenent ;

6. Ensure that renedial action(s) at the Site wll be
in compliance with ARARSs;

7. Expedite response actions with a m ni mum of del ay;

8. Establish a basis for a determ nation that the DCE
has conpleted the RI/FS(s), renedial design(s), and renedi al action(s)
at the Site pursuant to CERCLA and applicable Tennessee State | aws;

9. Coordinate response actions under CERCLA and
this Agreenent with RFI(s) and corrective neasures now bei ng conducted
under RCRA and applicable State |aws; and

10. Ensure that all releases of hazardous substances,

pol lutants or contam nants as defined by CERCLA and

-12-
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all rel eases of hazardous wastes or hazardous constituents as defined
by RCRA are addressed so as to achieve a conprehensive renedi ati on of
the Site.
B. Specifically, the purposes of this Agreenent are to:

1. | dentify operable units which are appropriate at the
Site prior to the inplenentation of final renmedial action(s) for the
Site. Qperable units shall be identified and proposed by the Parties
as early as possible prior to formal proposal of operable units to EPA
by DOE pursuant to CERCLA. This process is designed to pronote
cooperation anong the Parties in identifying potential operable units
prior to selection of final operable units;

2. Establish requirenments for the performance of an
RI(s) to determne the nature and extent of the threat to the public
health or welfare or the environnment caused by the rel ease or
t hreat ened rel ease of hazardous substances, pollutants or contam nants
at the Site;

3. Establish requirements for the performance of an
FS(s) for the Site to identify, evaluate, and select alternatives for
the appropriate renmedial action(s) to prevent, mtigate, or abate the
rel ease or threatened rel ease of hazardous substances, pollutants or
contam nants at the Site in accordance w th CERCLA;

4. ldentify the nature, objective and schedul e of
response actions to be taken at the Site. 'Response actions at the
Site shall attain that degree of renediati on of hazardous substances,

pol lutants or contam nants nmandated by CERCLA,

-13-
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5. Inplenent the sel ected operable unit(s) and
final remedial action(s) in accordance with CERCLA
6. Establish requirenents for |owlevel radioactive
waste tank systens under this Agreenent to ensure structural
integrity, containnent and detection of rel eases, and source control
pendi ng final renedial action at the Site;
7. Meet the requirenents of Section 120(e)(2) of
CERCLA, 42 U.S.C. 8 9620(e)(2), for an interagency agreenent between
the Parties;
8. Provide for continued operation and mai nt enance
foll ow ng conpletion of the selected renedial action(s);
9. Assure conpliance with Federal and Tennessee State
hazardous waste | aws and regul ations for matters covered by this
Agr eenent
10. Expedite the renedi ati on process to the extent
necessary to protect human health and wel fare and the environnent.

V. RCRA/ CERCLA COORDI NATI ON

A. The Parties intend to coordinate the DOE' s CERCLA
response obligations with the corrective nmeasures required and
conducted by DOE under its current RCRA permit. The Parties
intend that the response actions under this Agreenent, together with
the corrective neasures under the RCRA permt, achieve conprehensive
remedi ati on of releases and threatened rel eases of hazardous
subst ances, hazardous wastes (including hazardous constituents),
pollutants or contamnants at or fromthe ORR  For that reason, this

Agreenment suppl enents corrective actions under

-14-
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the RCRA permt with response actions under CERCLA for rel eases
not presently addressed in the RCRA permt. Therefore, the
Parties intend that activities covered by this Agreenent wll be
deened to achi eve conpliance with CERCLA, 42 U.S.C. 88 9601, et seq.;
to satisfy the corrective action requirenents of Section 3008(h) of
RCRA, 42 U S.C. 8§ 6928(h), for interimstatus facilities; and to neet
or exceed all applicable or relevant and appropriate Federal and State
| aws and regulations to the extent required by Section 121 of CERCLA,
42 U S.C. § 9621

B. This Agreenent expands the RCRA Facility Assessnents and
| nvestigations presently under way at the ORRwith requirements to
investigate (1) releases at or fromunits not included in the RCRA
permt and (2) rel eases of hazardous and/or radioactive substances not
regul ated by DOE's RCRA permt. The Parties intend to coordinate and
conbi ne these assessnents, investigations, and other response actions
at the Site. The Parties intend to conbine the adm nistrative records
devel oped for activities under the RCRA permt and response actions
under this Agreenent in order to facilitate public participation in
the sel ection of RCRA/ CERCLA response actions and to ensure
conprehensive renediation of the Site. The Parties intend to
coordinate the procedures for the selection of response action(s)
under this Agreenent with the adm nistrative procedures for issuance
of any additional RCRA permts and/or any future nodifications of RCRA
permts. The Parties intend to nodify the DOE's RCRA permt, as

appropriate, to incorporate the renedial

-15-
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action(s) selected under this Agreenment as corrective neasures to
satisfy Sections 3004(u) and (v) of RCRA. The Parties agree that with
respect to rel eases of hazardous constituents fromfacilities that are
or were authorized to operate under Section 3005(e) of RCRA, 42 U.S.C.
8 6925(e) and are covered by this Agreenent, that RCRA shall be

consi dered an applicable or relevant and appropriate requirenent
pursuant to Section 121 of CERCLA, 42 U S.C. § 9621.

C. The Parties recognize that the requirement to obtain
permts for response actions undertaken pursuant to this Agreenent
shal |l be as provided for in CERCLA and the NCP. The Parties further
recogni ze that ongoi ng hazardous waste managenent activities at the
ORR may be subject to or require the issuance of additional permts
under Federal and State |laws. This Agreenent does not relieve the DOE
of its obligations, if any, to obtain such permts. This Agreenent
does not supersede, nodify, or otherw se change the requirenents of
the DOE's existing RCRA permts.

D. Notwi thstanding any provision of this Agreenent, any
chal | enges to response actions sel ected or inplenented under Sections
104, 106, or 120 of CERCLA, 42 U.S.C. 88 9604, 9606, or 9620, may be
brought only as provided in Section 113 of CERCLA, 42 U S.C. § 9613.

V. STl PULATED FACTS

For purposes of this Agreenent only, the stipulated facts
presented in Appendix D (Stipulated Facts) to this Agreenent

constitute a summary of facts upon which this Agreenment is based.

-16-
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VI. STI PULATED DETERM NATI ONS

For the purposes of this Agreenent only, the follow ng
constitute the determ nations upon which this Agreenment is based.

A. The Cak Ri dge Reservation (ORR) is located in Roane and
Anderson Counties in eastern Tennessee and constitutes a facility
within the nmeani ng of Section 101(9) of CERCLA, 42 U S.C. 8§ 9601(9)
and Tennessee Code Annot ated Sections 68-46-202(5) and 68-46-104(5)
and includes certain facilities authorized to operate under Sections
3005(c) and 3005(e) of RCRA, 42 U. S.C. 88 6925(c) and 6925(e);

B. The ORR for the purposes of this Agreenent, is a
federal facility which is subject to, and shall conply with, CERCLA in
the sane manner and to the sanme extent, both procedurally and
substantively, as any nongovernnmental entity, including liability
under Section 107 of CERCLA, 42 U.S.C. 8§ 9607, and applicable
Tennessee State | aw.

C. On Septenber 25, 1986, the EPA issued a permt under
Section 3005(c) of RCRA, 42 U . S.C. 8§ 9625(c), to DOE to require it to
determ ne whet her there have been any rel eases of hazardous waste or
hazardous constituents fromsolid waste nmanagenment units on the ORR
and to take appropriate corrective action for any such releases. This
permt, in conjunction with the Hazardous Waste Permt issued by the
State of Tennessee, constitutes the RCRA permt for DOE's Oak Ridge
facility.

D. Hazardous substances and pollutants or contam nants and

solid wastes and hazardous wastes (including hazardous

-17-



constituents) within the neaning of Sections 101(14), 101(33) and
104(a) (2) of CERCLA, 42 U.S.C. 88 9601(14), 9601(33), and 9604(a)(2),
and Sections 1004(27) and 1004(5) of RCRA, 42 U.S.C. 88 6903(27) and
6903(5) and 40 C.F.R Part 261, and Tennessee Code Annot ated Sections
68- 46- 107, 68-46-206, 68-46-104(7), and 68-46-202(2) and Tennessee
Conpi l ati on of Rul es and Regul ati ons, Chapter 1200-1-11-.01(2)(a),
have been rel eased or disposed of at the Site.

E. There have been rel eases and there continue to be
rel eases and threatened rel eases of hazardous substances and
pol lutants or contam nants and solid and hazardous wastes (i ncluding
hazardous constituents) fromthe Site into the environnment within the
nmeani ng of Sections 101(22), 104, 106, and 107 of CERCLA, 42 U S.C 8§
9601(22), 9604, 9606, and 9607, and Sections 1004(27), 1004(5), and
3008(h) of RCRA, 42 U.S.C. 88 6903(27), 6903(5), and 6928(h), and
Tennessee Code Annotated Sections 68-46-104(12) and 68-46-202(4) and
Tennessee Conpil ation of Rules and Regul ati ons, Chapter 1200-1-11-
.01(2) (a).

F. Wth respect to those rel eases and threatened rel eases,
the DOE is a person and an owner or operator within the neani ng of
Sections 101(21), 101(20), and 107 of CERCLA, 42 U.S.C. 88 9601(21),
9601(20), and 9607 and Tennessee Code Annotated Sections 68-46-104(7)
and 68-46-202(4). The ORRis also a facility that is and was
aut hori zed to operate under Section 3005(e) of RCRA, 42 U S.C 8§
6925(e).
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G The actions to be taken pursuant to this Agreenment are
reasonabl e and necessary to protect public health or welfare or the
envi ronment ; and

H A reasonable tinme for conpleting the actions required by
this Agreenent will be provided.

VI1. PARTIES

The Parties to this Agreenment are the EPA, the TDEC, and the
DCE. The terns of this Agreenent shall apply to and be binding upon
the EPA, TDEC, and DOE, their respective agents, enployees, and
response action contractors and upon all subsequent owners, operators,
and | essees of the DOE for the Site. The DOE shall notify the EPA and
the TDEC, in its annual report, of the identity and assigned tasks of
each of its contractors perform ng work under this Agreenent upon
their selection. The DOE shall take all necessary neasures to assure
that its contractors, subcontractors, and consultants perform ng work
under this Agreenent act in a manner consistent with the terns of this
Agreenent. This Section shall not be construed as an agreenent by the
Parties to indemify each other or any third party. The DCE shal
notify its agents, enployees, response action contractors, and al
subsequent owners, operators, and | essees of the ORR of the existence
of this Agreenent.

Vill. SITE DESCRI PTl ON

The OCak Ri dge Reservation (ORR) consists of about 37,000
acres of federally-owned land in the Gty of GCak Ridge, which is

|l ocated in both Anderson and Roane Counties, Tennessee. The ORR
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i s bounded on the north and east by the City of Oak Ri dge (popul ation
28,000) and on the south and west by the Cinch River. The area
surrounding the ORR is predom nately rural, used largely for

resi dences, small farnms, and pasture |land. Fishing, boating, water
skiing, and swmmng are favorite recreational activities in the area.
Towns that are located in the vicinity of the ORR together with their

approxi mate popul ati ons (1980 Census data) and di stances fromthe ORR

i ncl ude:

Town Popul ati on D st ance Direction
A iver Springs 3, 600 7 mles NW
Cinton 5, 300 10 mles NE
Lenoir Gty 5, 400 7 mles SE
Ki ngst on 4,400 7 mles SW
Har ri man 8, 300 8 mles w

The City of Knoxville (population 183,000), the nearest nmjor
metropolitan area, is |ocated approximately 25 mles to the east.

The ORR consists of three major operating facilities: the
Cak Ridge National Laboratory (ORNL), the Oak Ri dge Gaseous D ffusion
Plant (ORGDP or K-25), and the Y-12 Plant. The ORNL, |ocated 10 mles
sout hwest of the Cty, is an energy research | aboratory that includes
nucl ear reactors, chemcal pilot plants, and radi oi sotope production
| aboratories constructed in the early 1940's. The ORGDP, |ocated 13
mles west of the City and constructed in 1943, was a production and
devel opment facility for uraniumenrichnment for both nucl ear weapons
and power productions. Production operations at the ORGDP have been

shut -down since 1985. The Y-12 Plant, built in 1943, is | ocated
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i mredi ately adjacent to the Cty of Oak Ridge. Its primary activities
are the production of nucl ear weapons conponents, manufacturing
support for DOE weapon design | aboratories, processing of source and
speci al nuclear materials and support for DOE facilities and ot her
gover nment agenci es.

The ORR generates a variety of hazardous substances,
i ncl udi ng radi oactive, nonradioactive, and m xed wastes, sone of which
have been released into the environnent at the ORR  Metals, organics,
and radi onucl i des have been detected in the air, soils, groundwater,
and surface water at the ORR Rel eases of hazardous substances and
envi ronment al contam nati on associated with the ORR are described in
greater detail in Appendix B (Detailed Site Description) to this
Agreenent. Under its RCRA permt, the DCE has begun the renedial
i nvestigation process at over 500 solid waste nmanagenent units at the
ORR.  This Agreenent expands the scope of investigatory and renedi al
activities presently under way at the Site to include rel eases not
covered by the RCRA permt (e.g., releases or potential rel eases of
radi onucl i des).

I X. LOWLEVEL RADI OACTI VE WASTE TANK SYSTEM S)

A, Applicability:

The provisions of this Section apply to the DOE's | ow | evel
radi oactive waste tank systen(s) that are listed and identified in
Appendi x F to this Agreenent. Appendix F contains four categories of
tank system(s) associated with the OGak Ri dge National Laboratories
(ORNL): (a) new or replacenent tank systen(s) with secondary

contai nment; (b) existing tank systen(s)
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Wi th secondary containment; (c) existing tank systen(s) w thout
secondary contai nment; and (d) existing tank systen(s) w thout
secondary contai nnent that are renoved from service. Subsections B
t hrough D, below apply to existing tank systen(s) that have secondary
contai nnent and to new or replacenent tank systen(s) installed after
the effective date of this Agreenent. Subsections E and F, bel ow
apply to existing tank systen(s) that do not have secondary
contai nnent. Subsection G below applies to all tank systen(s) that
are permanently renoved fromservice. The DOE agrees to renedi ate al
| ow- | evel radioactive waste tank systen(s) that are permanently
renmoved from service under this Agreenent. The requirenments of this
Section are illustrated in the "ORNL Tank Logic Di agrani contained in
Appendi x F to this Agreenent.

B. Design/lnstallation Assessnents for New or Repl acenent

Tank(s):

1. For each new or replacenent tank systen(s) the DCE

shall submt to EPA and TDEC for review and approval, a witten
assessnent (s), certified by a qualified, registered professional

engi neer licensed in the State of Tennessee and know edgeabl e of tank
systens, that the tank systen(s) has sufficient structural integrity
and is acceptable for the storing or treating of hazardous and/ or

radi oacti ve substances. This assessnent shall be submtted to EPA and
TDEC for approval at |east ninety (90) days prior to installation of a

new or replacenent tank systen(s).
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2. The design/installation assessnent(s) shal
denonstrate that the foundation, structural support, seans,
connections, and pressure controls (if applicable) are adequately
designed and that the tank systen(s) has sufficient structural
strength, conpatibility with the hazardous/radi oactive substances to
be stored or treated, and corrosion protection to ensure that the tank
systen(s) will not collapse, rupture, or fail. At a mninmum the
design/installation assessnent(s) shall include the information
described in Section B.1. of Appendi x F herein.

3. New or replacenent tank systen(s) shall be
constructed and installed in accordance with the specifications in the
approved design/installation assessnent(s) and all other requirenents
specified in Section B of Appendix F herein, entitled "Standards for
Design/lInstallation of New or Replacenent Tank Systen(s)."

C. Contai nnent/Detection of Rel eases and Operati onal

St andards for Secondary Contai nnent Tank Systen(s):

1. For new or replacenent tank system(s), the DCE
shall submt design denonstration(s) to the EPA and TDEC for review
and approval that show that all new or replacenent tank systen(s)
nmeet the containnment/rel ease detection standards contained in
Section C of Appendix F herein, entitled "Standards for
Cont ai nnent/ Rel ease Detection.”™ This design denonstration(s) shal
be incorporated into the Design/lnstallation Assessnent(s)

subm tted under the provisions of Subsection B herein.
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2. For new or replacenent tank systen(s), the DCE
shal|l install secondary containnent systen(s) that are (a)
designed, installed, and operated to prevent any m gration of
hazardous or radi oactive constituent, hazardous substances, or
accunmul ated liquid out of the systenm(s) to the air, soil,
groundwat er, or surface water at any tinme during the use of the
tank system(s) or conponent(s), and (b) capable of detecting and
coll ecting rel eases and accunmul ated liquids until the collected
material is renoved under the provisions of this Agreenent.

3. Wthin sixty (60) days of the effective date of
this Agreenent, the DOE shall submt to EPA and TDEC for approval a
schedule for the submttal of witten design denonstration(s) for
exi sting tank systen(s) that have secondary containment. This
desi gn denonstration(s) shall show that the tank systens neet, or
can be retrofitted to neet, the standards contained in Section C of
Appendi x F herein, entitled "Standards for Contai nnent/Rel ease
Detection”. The design denonstration(s) shall include plans and
schedul es for any such retrofitting necessary to neet these
st andar ds.

4. The DCE shall nonitor and maintain the secondary
cont ai nment tank system(s) (including new or replacenent tank
systen(s)) throughout the active life of the tank systen(s) and
until the tank systen(s) is renoved fromservice in accordance with
Subsection G bel ow.

D. Disposition of Leaking Secondary Contai nment Tank(s):

1. For a secondary contai nment tank systen(s) or

conponent (s) fromwhich there may be or has been a |l eak or spill,
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the DCE shall satisfy the requirenents contained in Section D of
Appendi x F herein, entitled "Di sposition of Leaking Tank Systen(s)."
For the purposes of Section | X and Appendix F to this Agreenent, a

| eak shall mean the escape of a hazardous substance fromprimry or
secondary contai nment. Leak detection nethods may include installed
| eak detection equi pnent and procedures, photographic or visual

i nspection that show liquid or accunmul ating dried wastes, or
sanpling and anal ysi s.

2. The DOE may return to service a secondary
cont ai nment tank systen(s) or conponent(s) fromwhich there has been
a leak or spill provided that the DOE denpbnstrates, subject to the
revi ew and approval of EPA and TDEC, that it neets the requirenents
contained in Subsections D6(a) through D6(d) of Appendix F, entitled
"Di sposition of Leaking Tank Systen{(s)."

3. If the EPA and TDEC determ nes that a secondary
cont ai nment tank systen(s) or conponent(s) shall not be returned to
service, then the DOE shall, within thirty (30) days of receipt of
such a determ nation, submt a plan and schedule for renoval from
service to EPA and TDEC for approval. |In the event the DCE
determ nes to renpbve a secondary contai nnment tank systen(s) or
conponent (s) fromservice, it shall submt a plan and schedul e for
removal from service to EPA and TDEC for approval

4. Upon recei pt of approval of any plan and schedul e
subm tted under Subsection D.3. above, the DCE shall renove the tank

systen(s) or conponent(s) fromservice in
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accordance wth the approved plan and schedule. Upon renoval from
service, the DCE shall inplenent the requirenents in Subsection G
bel ow.

E. Schedul es for Renmpbval of Tank System(s) from Service:

1. Wthin sixty (60) days of the effective date of this
Agreenent, the DCE shall submt to EPA and TDEC for review and
approval, a plan and schedule for the renoval from service al
tank systen(s) that do not neet the secondary contai nment standards of
Subsection B, above. For specific tank systen(s), the DOE may request
a sixty (60) day extension to submt its plan and schedul e for renoval
fromservice. The DCE shall give priority inits plan and schedule to
tank system(s) that do not have secondary contai nnment and that fail to
denonstrate structural integrity under Subsection F, below. If the
DCE determ nes that imedi ate renoval of an existing tank systent(s)
fromservice will pose either unacceptable risks to worker health or
safety, or an immediate risk to human health or the environnent, then
the DOE shall include an assessnent of those risks in its plan and
schedul e. Tank systen(s) shall be renoved fromservice in accordance
with the requirenents of the approved plan and schedul e.

2. Subject to the approval of EPA and TDEC, the DOCE may
conti nue operation of non-secondary contai nnent tank systen{(s) that
denonstrate structural integrity under Subsection F, below The DCE
shall imedi ately cease operation of these tank systen(s) in the event
that a new or replacenent tank systen(s) is placed in operation. At

that time, the tank system(s) shall be renoved from
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service in accordance with Subsection G below. For tank systen(s)

t hat devel op | eaks, the DCE shall conmply with the requirenents in
Section D of Appendix F herein, entitled "D sposition of Leaking Tank
Systen(s)."

3. Tank systen(s) renoved fromservice prior to the
effective date of this Agreenent shall be considered renoved from
service under this Agreenent and no schedule shall be submtted for
t hose tank systen(s) under this Subsection. Tank systen(s) renoved
fromservice prior to the effective date of this Agreenent may not be
returned to service and shall be eval uated and renedi ated under
Subsection G bel ow

F. Structural Inteqgrity Assessnent(s) for

Non- Secondary Cont ai nment Tank Systenm(s):

1. Wthin ninety (90) days of the effective date of
this Agreenent, or within ninety (90) days of the date on which EPA or
TDEC di sapprove of a design denonstration under Subsection C. 3. above,
whi chever is later, the DCE shall submt a schedule for approval by
EPA and TDEC for providing all available information concerning the
structural integrity of tank systen(s) that do not neet the secondary
cont ai nment standards of Subsection B, above. For these tank
systen(s), the DCE shall submt the information described in
Subsection A in Appendix F, entitled "Standards for Integrity
Assessnent for Tank Systen(s)." The DCE shall submt its structura
integrity information under this Subsection in accordance with the

approved schedul e.
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2. For each non-secondary contai nment tank
systen(s), the DCE shall denonstrate, subject to the review and
approval of EPA and TDEC, that the tank systen(s) is not (or may
be) | eaking. This denonstration shall include: (a) volunme bal ancing
data for transfer lines and tank liquids |level trend data, together
with all supporting data or information, or (b) data/information from
alternate nethod(s) that accurately evaluates tank integrity.

3. For each non-secondary contai nment tank
systen(s), the witten assessnent(s) submtted under this
Subsection shall denponstrate that the tank systen(s) is adequately
desi gned and, at the tine of assessnent, has sufficient structural
strength and conpatibility with the hazardous and/or radi oactive
substances to be stored or treated, to ensure that the tank systen(s)
will not collapse, rupture, or fail prior to renoval from service or
re-assessnent. This requirenent shall also apply to tank systen(s)
t hat have been renpoved from service prior to the effective date of
this Agreenent.

4. Wthin sixty (60) days of the effective date of this
Agreenent, the DCE shall submt a schedule for providing the results
of | eak detection tests together with a schedule for the periodic
review and revision of the structural integrity assessnent(s) required
by this Subsection until the tank system(s) is renoved from service
and any necessary response action(s) is conpleted under Subsection G
bel ow. The denonstration required by this Subsection shall be in

witing and shall be certified by a
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qual i fied, registered professional engineer licensed in the State
of Tennessee and know edgeabl e of tank systens.

5. If at any tinme DOE determ nes that |iquids from
an uncontroll ed source (e.g., infiltration of groundwater) are
entering a Category Ctank listed in Appendix F, intentional waste
additions to the tank shall be stopped imediately. 1In addition, the
liquid within the tank shall be reduced to and/or naintained at a
|l evel to prevent a rel ease of hazardous substances to the environnment
until the tank is renoved from servi ce.

G Renoval of Tank Systenm(s) From Service:

1. This Subsection shall apply to all |owlevel
radi oactive waste tank systen(s) listed in Appendix F to this
Agreenent that are renobved fromservice. Wthin ninety (90) days
of the effective date of this Agreenent, or within ninety (90) days of
the date a tank is declared inactive, whichever is later, the
DCE shall provide to EPA and TDEC a schedul e for conducting the waste
characterization(s) of tank contents for hazardous and/or radi ol ogi cal
constituents in tank systen(s) renoved fromservice. The DCE s waste
characterization(s) shall include the results of the sanpling and
anal ysis of the contents (including wastes, |iquids, and sl udges) of
all tank systen(s) renoved from service.

2. Wthin ninety (90) days of the effective date of
this Agreenent, or within ninety (90) days of the date a tank is
decl ared inactive, whichever is later, the DOE shall submt to EPA and
TDEC for approval risk characterization plan(s) and schedul e(s) for

characterizing the risk(s) associated with all tank systent(s)
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renmoved fromservice. The DOE' s risk assessnment plan(s) shal
characterize and define categories of risks associated with the
tank systen(s) pending final renediation. The DOE shall conduct risk
characterization(s) for tank systen(s) renoved fromservice in
accordance with the approved schedul es.
3. Based upon the results of the waste and ri sk
characterization(s) required above, the DOE shall propose a
schedul e(s) to EPA and TDEC for approval for operable units/ interim
measures or final renedial action as described below This schedul e
shal | be proposed and updated as part of the annual tinetables and
deadl i nes subm tted under Section Xl X (Tinetables and Deadl i nes) of
this Agreenent.
4. The DCE shall renmediate all tank systen(s)
renmoved fromservice. To the extent practicable, the DOE shall renove
or decontam nate, or otherw se renedi ate all residues, contam nated
cont ai nment system conponents (liners, etc.), contam nated soils and
structures and equi pment associated with the tank systen(s).
5. The DCE shall address the foll ow ng phases of
tank systen(s) renediation as both corrective neasures or renedi al
actions under the applicable waste area groupi ng or operable unit:
a. Renediation of the tank(s) contents;
b. Renediation of the tank(s) and rel ated
pi pi ng and appurtenances; and
c. Renediation of any surroundi ng rel eases or

cont am nati on
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6. The provisions described herein shall becone effective
six nonths after the effective date of this change.

Prior to the schedul ed renedi ati on of tank systen(s) as
required in Sections | X.G 3 through I X G5, the DOE nmay conduct
routine transfers of the liquid contents of the tank systen(s) to the
active portions of the LLLWsystem for the treatnent and/or storage,
upon receiving witten approval from TDEC prior to such transfer
operations. The DOE shall submt a witten request to TDEC, for
approval, and EPA, for information, of such transfers at |east 14
days prior to the transfer operation. The DOE may conbi ne requests
for recurring routine transfers into a single docunent which may be
subm tted annually to TDEC, for approval, and to EPA, for
information, for recurring routine (Appendix |-7) transfer operations
rat her than submt individual routine transfer requests. Transfers
that TDEC determ ne are not routine (Appendix 1-8) shall be conducted
in accordance with the provisions of Section I X. G5 or Section X1l
of the FFA. The declaration of whether a transfer is routine shal
be within the discretion of TDEC, and subject to resolution of
di sputes as set forth in Section XXVI.

7. The DOE shall conduct all necessary response
actions under Sections X through XV of this Agreenment for all tank
systen(s) identified in Appendi x F.

X.  SITE EVALUATI ON(S)

For newl y di scovered areas with potential or known rel eases
of hazardous substances, the DOE agree to: (a) provide notice to EPA
and TDEC in accordance with Section 300.405 of the NCP;, and (b)
conduct renoval site evaluations (SEs)in accordance
wi th Section 300.410 of the NCP. The DOE shall submt to EPA and
TDEC Renoval Site Eval uation Reports based on such evaluations. |If
the renoval SE indicates that renoval action under Section 300.415 of
the NCP is necessary, the DOE will satisfy the requirenents of
Section X1l (Renoval Actions) of this Agreenent. |f upon conpletion
of a Renoval Site Evaluation and/or a renoval action, the resulting
report indicates that remedi al action under Section 300.430 of the
NCP may be necessary for an area, DCE will anmend the ORR Renedi al
Site Evaluation list of Appendix Cto this Agreenent to
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i ncl ude such area. For those areas in the Renedial Site Eval uation
list of Appendix Cto this Agreenent, the DOE agrees to conduct
remedi al SEs in accordance with Section 300.420 of the NCP. The DOE
shall submt to EPA and TDEC, Renedial Site Evaluation Reports based
on such eval uations, and recommend the need for further response
actions. |If DOE s recomendation is accepted, then EPA and TDEC wi ||
concur by witten response. |If the EPA and TDEC det erm ne t hat
further renedial response action is necessary for an area, then the
DCE agrees, subject to the dispute resolution procedures in Section
XXVl (Resolution of Disputes), to anend the Characterization Areas
list of Appendix Cto this Agreenent to include such area and to
conduct additional work at such area under the terns of this
Agr eenent .

XI.  REMEDI AL | NVESTI GATI ON(S)/ FEASI BI LI TY STUDY( S)

The DCE agrees that it shall conduct an RI(s) for the site

(i ncluding any operable unit(s) at the Site) which is in
accordance with the tinmetables and deadlines set forth in Appendix E
to this Agreenent. Prior to initiating operable unit RI Wrk Pl an
devel opnment, representatives of the three parties wll prepare for,
in accordance with Appendi x |I-5 (Docunent |nformation Assessnent
Operating Instructions), and conduct a RI/FS scopi ng workshop
according to the operating instruction in Appendix |-4. Operable
units at the Oak R dge Reservation, which nust address classification
i ssues during the performance of the RI/FS phase, will follow the
Appendi x -3 (Referencing C assified Docunents Qperating
I nstructions) and Appendi x |1-5 (Docunent |nformation Assessnent
Qperating Instructions) in regard to the classified information. The
Rl (s) shall neet the purposes set forth in Section IlIl of this
Agreenment. For SWMUs for which the DOE is required to conduct an RF
pursuant to its RCRA permt, the Parties agree that the RFI and R
shall be conmbined into a single investigation designed to neet the
requi renment of both the RCRA permt and the purposes of this
Agr eenent .

The DCE agrees it shall conduct an FS(s) for the Site
(1 ncluding any operable unit(s) at the Site) and report upon a
FS(s) for the Site which is in accordance with the tinetabl es and
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deadlines set forth in Appendix E of this Agreenent. The FS(s) shal
be based on the RI(s) and shall neet the purposes set forth
in Section Il of this Agreenment. For SWWMJUs for which the DOE is
required to conduct a CMS pursuant to its RCRA permt, the Parties
agree that the CV5 and FS shall be conbined into a single study
designed to neet the requirenents of both the RCRA permt and the
pur poses of this Agreenent.

Xi1. OPERABLE UNI T(S)

Pursuant to the published schedules and tinetables, the DOE
agrees that it shall develop alternatives for operable units,
together with nonitoring plans. After consultation with EPA and
TDEC, the DCE shall submt its proposed operable units and its
anal ysis of the proposals to EPA and TDEC. The Parties shall make
a final selection of the operable units for the Site. |If the Parties
are unable to agree upon the selection of operable units, the final
sel ection of the operable units shall be nmade by the Adm nistrator
and shall not be subject to dispute by the DOE. The designati on of
operable unit(s) shall be reviewed and revised annually in
conjunction with the establishnment of tinetables and deadlines under
Section XI X (Tinmetabl es and Deadl i nes) of this Agreenent.

Al submttals and el enents of work undertaken pursuant
to this Section shall be performed in accordance with the
requi renents and tine schedules set forth in Section Xl X
(Timetabl es and Deadlines) of this Agreenent. Operable units shal
meet the purposes set forth in Section Il (Purposes of Agreenent) of
this Agreenent.

X11. REMOVAL ACTI ONS

A. The DCE shall designate an On- Scene Coordi nator (0OSC)
as required by Section 300.120 of the NCP. The ORR OSC shall be the
poi nt of contact between DOE, EPA and the TDEC for all renoval
actions for hazardous substances.

B. Renoval Actions conducted by the DOE on the ORR shall
be consistent with CERCLA and the NCP. The DOE shall notify the EPA
and TDEC in witing of any such proposed renoval actions, including
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proposed technical specifications. The EPA and TDEC shall respond
with any comments and/or objections within thirty (30) days of
recei pt of such notification. The EPA and TDEC may request
additional tinme not to exceed twenty (20) days in which to respond to
the notification. The Renoval Action activities wll be included in
t he FFA annual report specified in Section XXl V(Reporting).

C. In cases in which a release at the Site could cause
i mm nent and substantial endangernment to the public health or welfare
or the environnent, the DCE shall proceed as soon as possible with a
Renmoval Action and notify EPA and TDEC within forty-eight (48) hours
of such release. A description of the emergency and the techni cal
specifications for the Renoval Action, including any further action
needed to conpl ete the Renoval Action, shall be submtted in witing
to EPA and TDEC within five (5) days of the rel ease

D. Nothing in this Agreenent shall alter the DCE s
authority with respect to Renoval Actions conducted pursuant to
Section 104 of CERCLA, 42 U.S.C. § 9604.

XI'V. REMEDI AL ACTI ON PLAN(S)/ RECORD(S) CF DECI SI ON

Fol | ow ng conpletion and a review in accordance with
Section XXI (Review Comment) by EPA and TDEC of an RI(s) (including
any RI for an operable unit) and the correspondi ng FS(s) (i ncluding
any FS for an operable unit) for all or part of the Site, the DOE
shall submt a Proposed Plan(s) for renedial action(s), including
appropriate tinetables and deadlines, to EPA and TDEC for review in
accordance wth Appendi x E and Section XXI (Review Comment) of this
Agreenment. The Proposed Plan(s) shall neet the purposes set forth in
Section Il (Purposes of Agreenent) of this Agreenent. Foll ow ng
approval by the EPA and TDEC pursuant to Section XXI (Review Comrent)
of this Agreenent, the DCE shall publish its proposed Renedial Action
Plan (RAP) for public review and comment in accordance with Section
117(a) of CERCLA, 42 U.S.C. 8 9617(a), and applicable State | aw
Upon conpl etion of the public comment peri od,
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all Parties shall confer about the need for nodification of the
Proposed Renedi al Action Plan and additional public comment based on
t he public response. Wen public coment has been properly

consi dered, the DCE shall submt its initial Dl Record(s) of
Deci si on, including the responsiveness summary, in accordance with
appl i cabl e gui dance. The DCE shall al so submt the proposed

Adm ni strative Record (AR) Index with transmttal of the D1 ROD for
review, in accordance with Appendix |-10, AR Index Transmttal
OQperating Instructions. The D1 ROD(s) shall neet the purposes set

forth in Section Il (Purposes of Agreenent) of this Agreenent. A
review in accordance with Section XXI (Review Comment) shall be
conducted on the D1 Record(s) of Decision. |If the Parties agree on

the D1 Record(s) of Decision, the D1 Record(s) of Decision shall be
adopted by EPA and TDEC, and the DOE shall issue the Record(s) of
Decision for signature by the Parties. [If the Parties are unable to
reach agreenment on the D1 Record(s) of Decision, the selection of the
remedi al action shall be nmade by the Adm nistrator of EPA, or his
del egat ee, and EPA shall then prepare the EPA signed Record(s) of
Decision. The final selection of the renedial action(s) by the

Adm ni strator shall be final and shall not be subject to dispute
under Section XXVl (Resolution of Disputes). Notice of the final
Record(s) of Decision shall be published by the DCE with EPA' s
concurrence and shall be nade available to the public prior to the
commencenent of the renedial action(s), in accordance with Sections
117(b), (c), and (d) of CERCLA, 42 U S.C. 88 9617(b), (c), and (d).
The EPA and/ or TDEC shall propose any nodifications necessary to the
corrective action provisions of the DOE's RCRA permt in conjunction
with the notice of the Proposed Plan(s) and the approved ROD(S).

XV. REMEDI AL DESI GN(S) / REMEDI AL _ACTI ON(S)

Foll ow ng final selection of the renmedial action(s), the
DCE shall submt a Renedial Design Wirk Plan(s) and Renedi al Action
Wrk Plan(s) for the conpletion of the selected renedial action(s),

to EPA and TDEC for review in accordance with Appendi x E and Secti on
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XXl (Review Comment) of this Agreenment. The Renedi al Design Wrk

Pl an(s) and Renedi al Action Wrk Plan(s) shall neet the purposes set
forth in Section Il (Purposes of Agreenent) of this Agreenment. Upon
approval of the Renedi al Design Reports(s) and Renedial Action Wrk
Pl an(s) by EPA and TDEC, the DCE shall inplenent the renedi al
action(s) in accordance with the then approved requirenents and

ti metabl es and deadl i nes and docunented in the Appendi x E.

XVI. DELI VERABLES

The DOE agrees to submt to EPA and TDEC certain
deliverables to fulfill the obligations and neet the purposes of this
Agreenment. The schedule for the deliverable submttals are specified
in Appendix E to this Agreenent.

XVI.  GU DANCE

The EPA and TDEC agree to provide DOE with gui dance and to
give a tinmely response to requests for guidance to assist DOE in the
performance of the requirenents under this Agreenent.

XVITT.  SCOPING WORK PRI ORI TI ES

A. The DCE agrees to use the procedures set forth in
Appendix Gto this Agreenent as the primary tool in establishing
priorities annually for inplenenting the work required under this
Agr eenment . The establishnment of priorities under this Agreenent
shal |l be coordinated with the schedul es and m | estones for corrective
action contained in the DOE's RCRA permt(s) and outstandi ng
adm ni strative orders and consent agreenents entered into between the
DCE and TDEC and/ or EPA.

B. Through an annual update process as set forth in

Section Xl X. Tl METABLES AND DEADLI NES m | estones will be established
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for a three year rolling period consisting of the currently funded
fiscal year (FY) plus two additional fiscal years (FY+1l and FY+2) as
fol |l ows:

1. Enforceable mlestones shall be established to cover a
three fiscal year period. In addition, DOE will provide in Appendi x
J, the prelimnary FY+3 non-enforceable projected mlestones annually
on March 15. Included with the March 15 submittal will be the updated
FY+4 and out table of all remaining CERCLA decision projects’ start,
deci si on docunent, and conpl etion years. After the expiration of the
current fiscal year, what was previously FY+1 will| becone the current
fiscal year (FY), FY +2 will becone FY+1l, and FY+3 wi || becone FY+2.
The projected mlestones falling within the FY+3 tinme period shall be
automatically converted to FY+2 m | estones unl ess, by Septenber 15,
DCE notifies TDEC and EPA of any proposed changes. Nothing in this
section precludes DOE, EPA, or TDEC from proposing or requesting
changes to m | estones at other tines.

2. In adjusting mlestones pursuant to this section,
funding availability, site priorities, cost estimtes, new or energing
t echnol ogi es, and other new information shall be consi dered.

XI X, TIMETABLES AND DEADLI NES

A. Enforceabl e tinetables and deadli nes established by the
Parties for the submttal of Dl primary docunents and/or m | estones
requi red under this Agreenent are contained in Appendix E of this
Agreenent. These tinetables and deadlines are subject to nodification
in accordance with Section XLI (Modification of Agreenent).

B. DOE shall nake good faith efforts to conply with the

enforceable commtnents of the Agreenent prior to proposing changes

3 7 FFA-PM/04-001
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to existing enforceable mlestones. Such good faith efforts shal

i ncl ude devel opi ng and i npl ementing new productivity and/ or cost-
savi ng neasures. The DOE shall submt the projected FY+1 funding
profile and any proposed changes to the existing FY+l mlestones to

t he EPA and TDEC by August 1 each year. This submttal nust include
the nost recent estimated cost of conducting proposed activities under
this Agreenent, information concerning the projected upcom ng FY
budget all ocati on and docunentation of the good faith efforts as

defi ned above in this paragraph.

C. Wthin thirty (30) business days after the DOE-OR
receives its annual allocation from DOE-HQ if DOE-OR does not request
nodi fication to the existing FY+1 m | estones, such mlestones wll
automati cal ly become the current year (FY) mlestones. |If DOE
bel i eves that adequate allocations are not avail able to neet existing
FY+1 m | estones, DOE shall make good faith efforts to conply with the
enforceabl e conmtnments of the Agreenent prior to proposing changes to
exi sting enforceable m | estones. Such good faith efforts may include
one or nore of the follow ng actions: rescoping or rescheduling the
wor k being performed under this Agreenment consistent with the
enf orceabl e conm tments, devel opi ng and i npl enenti ng new productivity
or cost-saving neasures, requesting re-allotnments or reprogranmm ng of
appropriated funds, and if deenmed appropriate by DOE, seeking
suppl enental appropriations. 1In the event the DCE does request
nodi fications to the FY+1 mlestones within thirty busi ness days of
receiving its annual budget allocation and after DOE good faith

efforts, as defined above in this paragraph, and in the event EPA
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and/ or TDEC cannot approve such nodification within thirty (30)

busi ness days of receiving the request, then the procedures of Section
XXVl (Resolution of Disputes) and XLIV.B (Stipul ated Penalties) of
this Agreenent shall be followed. |In the event of formal di spute and
until such time as DOE may have the dispute settled in its favor the
DCE wi Il recognize the mlestones previously negotiated for the FY+1
as enforceable current FY m | estones.

XX.  ADDI TI ONAL WORK
A.  Except as provided in Section XXl (Review Conment) of

this Agreenent, either EPA or TDEC nay at any tinme request additional
wor k, including field nodifications, renedial
i nvestigatory work, or engineering evaluations, which they determ ne
necessary to acconplish the purposes of this Agreenment. Such requests
shall be in witing to the DOE, with copies to the other Party. The
DOE agrees to give full consideration to all such requests. The DOE
may either accept or reject any such requests and shall do so in
writing, together with a statenent of reasons, within forty-five (45)
days of receipt of any such request. If there is not agreenent
concerni ng whether or not the requested additional work or
nodi fi cation to work shoul d be conducted, then dispute resol ution may
be invoked only at the tine of review of the subsequent correspondi ng
primary document; in accordance with the procedures set forth in
Section XXI (Review Comment) of this Agreenent.

B. Should additional work be required pursuant to this
Section, deadlines and schedules for the subm ssion of primary

docunents (or nodifications of primary docunents relating to that
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wor k) and the target dates for any secondary docunents, as well as
schedul es for inplenentation of any renedial activity (including
proposed operable units), shall be proposed by the DCE and

revi ewed and approved by the EPA and TDEC and shall be included in
Appendi x E to this Agreenent and shall beconme enforceable parts of
this Agreenent, subject to stipulated penalties under Section XLIV
(Stipulated Penalties).

C. The discovery of previously unknown sites, releases of
hazar dous substances, contam nation, or other significant new
site conditions may be addressed as additional work under this
Secti on.

D. Any additional work or nodifications to work proposed
by DCE shall be proposed in witing to the other Parties and shall be
subject to reviewin a primary docunent (or nodification to an
existing primary docunent) in accordance with Section XXl
(Revi ew Comment) of this Agreenent. The DOE shall not initiate such
work prior to review and approval by EPA and TDEC.

E. Any additional work or nodification to work agreed to
under this Section, shall be conpleted in accordance with the
standards, specifications, and schedul es determ ned or ‘approved by EPA
and TDEC and shall be governed by the provisions of this Agreenent.

XXI.  REVIEW COVMENT ON RI/FES and RD/ RA FI NAL DOCUMENTS

A. Applicability:

The provisions of this Section establish the procedures
that shall be used by the DOE, EPA and TDEC to provide the Parties

Wi th appropriate notice, review, conmment, and response to comrents

40 FFA-PM/96-020 Text Wrap
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regarding RI/FS and RD/ RA docunents, specified herein as either primry
or secondary docunents. |In accordance with Section 120 of CERCLA, 42
US C 8§ 9620, the DOE shall be responsible for issuing primary and
secondary docunents to EPA and TDEC. As of the effective date of this
Agreenent, all reports for any deliverable docunent identified herein
shal | be prepared, distributed, and subject to dispute in accordance
w th Subsections B through J, below, and Section XXVl (Resol ution of
Di sputes).

The designation of a docunent as D1 or D2 is solely for
pur poses of consultation with EPA and TDEC i n accordance with this
Section. Such designation does not affect the obligation of the
Parties to issue docunents to the public for review and comrent as
appropriate and as required by | aw.

B. General Process for R /FS and RD RA Docunents:

1. Primary docunents include those reports that are
maj or, discrete portions of RI/FS or RDJRA activities. Dl primary
docunents are initially issued by the DCE subject to review and comment
by EPA and TDEC. Follow ng receipt of comments on a particular D1
primary docunent, the DOE will respond to comments received and issue a
D2 primary docunent subject to dispute resolution. The D2 prinmary
docunment wi Il beconme the approved primary docunent either after the
period of time established for review of a D2 docunent if dispute
resolution is not invoked or as nodified by decision of the dispute
resol uti on process.

2. Secondary docunents include those reports that are
di screte portions of the primary docunents and are typically feeder

docunents. Dl secondary docunents are issued by the DCE subject to
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review and comment by EPA and TDEC. Although the DOE will respond
to cooments received, the DI secondary docunents nmay be finalized
in the context of the corresponding primary docunents. A secondary
docunent may be disputed at the tine the correspondi ng D2 prinmary
docunent is submtted.

3. The Parties agree that plans and reports prepared
by the DOE for SWMJUs subject to the corrective action requirenents
of its RCRA permt, as well as the review of such plans and reports by
t he EPA and TDEC, shall be conbined into a single docunent designed to
meet the requirenents of both the RCRA permt and this Agreenent.

C. Primary Reports:

1. The DCE shall conmplete and transmit D1 reports
for the followi ng primry docunents to EPA and TDEC for review and
comment in accordance with the provisions of this Section:

Community Rel ations Pl an;

Renedi al Site Eval uation Report(s);

RI/ES Work Plan(s);

RI Report(s);

FS Reports(s);

Proposed (Renedi al Action) Plan(s);

Record(s) of Deci sion;

Renedi al Design Wirk Pl an(s);

Renedi al Desi gn Report(s);

Renedi al Action Wirk Pl an(s);

Phased Construction Conpl etion Report(s)?*;
Renedi al Action Report(s);

LLLW Tank | npl enentati on Pl ans & Schedul es;
Renedi ati on Effectiveness Report**;

Waste Acceptance Criteria Attainment Plan (EMAWF);
p Waste Handling Plan(s) per Appendix |-14 (Waste
Handl i ng Pl an Operating Instruction).

OS3TAFTIFQTPe0oTY

* These PCC reports will be produced when reporting the
conpletion of major units of remediation activities
specified in signed RODs and where multiple phased

remedi ation activities are deened appropriate. For each
signed ROD there will be only one Renedial Action Report
reporting the conpletion of all ROD required renediation
work. This docunment will contain all information reported
in the RAR

** The RER Qutline is contained in Appendix |-12.

42 FFA-PM/02-024 & 03-006
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2. The Renedi al Design(s) nmay be submtted in phased
packages when necessary to expedite construction work under this
Agreenment. In such cases, the RODXs) shall describe the phase
submttals and identify the Renedial Design submttals which shal
be considered primary docunments for purposes of Section XLIV
(Stipulated Penalties) under this Agreenent.

3. Only the D2 reports for the primary docunents
identified above shall be subject to dispute resolution. The DCE
shall conplete and transmt D1 primary docunents in accordance with
Section XI X (Tinmetabl es and Deadl i nes) of this Agreenent.

D. Secondary Docunents:

1. The DCE shall conplete and transmt Dl reports for
the foll om ng secondary docunents to EPA and TDEC for review and
comment in accordance with the provisions of this Section. The
follow ng |ist contains exanpl es of secondary docunents:

Sanpling and Analysis Plan(s) and QAPP(s);
Prelimnary R sk Assessnent Report(s);
Site Characterization Summary Report(s);
Basel i ne Ri sk Assessnent Report(s);
Screeni ng/ Anal ysis of Alternatives; and
Treatability Study Report(s)

TPanoo

2. Al t hough EPA and TDEC may conment on the D1
reports for the secondary docunents |isted above, such docunents shal
not be subject to dispute resolution except as provided by Subsection
B hereof. Target dates shall be established for the conpletion and
transm ssion of D1 secondary reports pursuant to Section Xl X
(Ti met abl es and Deadl i nes) of this Agreenent.

E. Meetings of Project Munagers:

The Project Managers shall neet approximately every quarter,
except as otherw se agreed by the Parties, to review and discuss the

progress of work being performed at the Site on the
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primary and secondary docunents. Prior to preparing any Dl report
specified in Subsections C and D above, the Parties shall confer to
di scuss the report results in an effort to reach a common
under st andi ng.

F. ldentification and Determ nati on of Potential ARARs:

1. For those primary reports or secondary docunents
that consist of or include ARAR determ nations, prior to the
i ssuance of a D1 report, the Parties shall confer to identify and
propose, to the best of their ability, all potential ARARs pertinent to
the report being addressed. D1 ARARs determ nations shall be prepared
by the DCE in accordance with Section 121(d)(2) of CERCLA, 42 U S.C. 8
9621(d)(2), the NCP, and pertinent guidance issued by EPA

2. In identifying potential ARARs, the Parties
recogni ze that actual ARARs can be identified only on a site-
specific basis and that ARARs depend upon the specific hazardous
substances, pollutants or contam nants at a site, the particular
actions proposed as a renedy and the characteristics of a site.
The Parties recognize that ARARs identification is necessarily an
iterative process and that potential ARARs nust be re-exam ned
t hroughout the RI/FS and RD processes until the RA is inplenented.

G Review and Comment on D1 Reports:

1. The DCE shall conplete and transmt each D1
primary report to EPA and TDEC on or before the correspondi ng deadl i ne
established for the submttal of the report. The DCE shall conplete
and transmt the Dl secondary docunent in accordance with the target
dates established for the issuance of such reports established pursuant

to Section | X (Tinetables and Deadl i nes) of

44 FFA-PM/00-017
- - June 14, 2000


MBROCK
Highlight

MBROCK
Highlight

MBROCK
Highlight


this Agreenent. Additional issuance information is provided in
Appendi x -2 (Docunment Transmttal Operating Instructions).

2. Unl ess the Parties mutually agree to another tine
period, all Dl reports, except the Proposed Plan and the Record of
Deci sion reports, shall be subject to a ninety (90) day period for
review and comment. The D1 Proposed Plan and Record of Deci sion
reports shall be subject to a sixty (60) day period for review and
comment. Review of any docunent by the EPA and TDEC may concern al
aspects of the report (including its conpl eteness) and shoul d i ncl ude,
but is not limted to, technical evaluation of any aspect of the
docunment and consi stency with CERCLA, the NCP, and any perti nent
gui dance or policy promul gated by the EPA or TDEC. Comments by the EPA
and TDEC shall be provided with adequate specificity so that the DCE
may respond to the coment and, if appropriate, make changes to the D1
report. Comments shall refer to any pertinent sources of authority or
ref erences upon which the cornments are based, and, upon request of the
DCE, the EPA and TDEC shall provide a copy of the cited authority or
reference. |In cases involving conplex or unusually |engthy reports,
EPA and TDEC may extend the comment period for an additional thirty
(30) days by witten notice to the DOE prior to the end of the comrent
period. On or before the close of the cormment period, the EPA and TDEC
shall transmit its witten coments to the DOE

3. Representatives of the DOE shall nake thensel ves
readily available to the EPA and TDEC during the comment period for
purposes of informally responding to questions and comrents on D1
reports. Oal comrents made during such discussions need not be
the subject of a witten response by the DOE at the cl ose of the

comment peri od.
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4. In commenting upon a D1 report which contains a
proposed ARARs determ nation, EPA or TDEC shall include a reasoned
statenment of whether it objects to any portion of the proposed ARAR
determ nation. To the extent that the EPA and/or TDEC objects, it
shall explain the bases for its objection in detail and shall identify
any ARARs which it believes were not properly addressed in the proposed
ARAR det erm nati on

5. Foll owi ng the close of the coment period for a D1
report, the DOE shall give full consideration to all witten
comments on the D1 report submtted during the conment period; on a D1
secondary report, the DOE shall transmt to EPA and TDEC its witten
response to coments received within the comrent period. Wthin sixty
(60) days of the receipt of corments on a D1 prinmary report, except the
Proposed Plan and the Record of Decision reports, the DOE shal
transmt to EPA and TDEC the D2 primary report, which shall include the
DOE' s response to all witten comments received within the comrent
period, with comment resolutions identified per Appendi x |-2 (Docunent
Transmttal Operating Instructions). Wthin thirty (30) days of the
recei pt of cooments on a D1 Proposed Pl an and Record of Deci sion
primary report, the DCE shall transmt to EPA and TDEC the D2 primary
report, which shall include the DOE's response to all witten coments
received within the comment period, with comment resolutions identified
per Appendix |-2 (Docunent Transmttal Operating Instructions). While
the resulting D2 report shall be the responsibility of the DOE, it
shal | be the product of consensus to the maxi num extent possible unless
the Parties nutually agree to another tinme period, all D2 reports shal

be subject to a thirty (30) day period for review and coment.

46 FFA-PM/99-002, Change #1
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6. The DOE may extend the sixty (60) day period for
ei ther responding to comments on a D1 report or for issuing the D2
primary report for an additional thirty (30) days by providing witten
notice to EPA and TDEC. This tinme period may be further

extended in accordance with Section XXX (Extensions) of this Agreenent.
H Availability of Dispute Resolution for D2 Prinmary
Docunent s:
1. D spute resolution shall be available to the

Parties for D2 primary reports as set forth in Section XXVI
(Resol ution of D sputes).

2. When dispute resolution is invoked on a D2
primary report, work may be stopped in accordance with the
procedures set forth in Section XXVl (Resolution of Disputes).

|. Finalization of Reports:

The D2 primary report shall beconme the approved or
finalized primary report if no Party invokes dispute resol ution
regardi ng the docunent in accordance with the procedures set forth
in Section XXVI (Resolution of D sputes) of this Agreenent or, if
i nvoked, at conpletion of the dispute resolution process should the
DOE' s position be sustained. |If the DOE s determ nation is not
sustained in the dispute resolution process, the DCE shall prepare,
Wi thin not nore than sixty (60) days, a revision of the D2 report
whi ch conforns to the results of dispute resolution. |In appropriate
circunstances, the tine period for this revision period may be
extended in accordance with Section XXX (Extensions) of this
Agr eenent .

J. Subsequent Modifications of Final Reports:

Foll owi ng finalization of any primary report pursuant to

47 FFA-PM/99-002, Change #1
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Subsection |, above, the EPA, TDEC, or the DOE may seek to nodify the
report, including seeking additional field work, pilot studies,
conput er nodeling or other supporting technical work, only as provided
in Subsections J.1 and 2, bel ow

1. The EPA, TDEC, or the DOE nmay seek to nodify a
report after finalization if it determ nes, based on new information
(i.e., information that becane available, or conditions that becane
known, after the report was finalized) that the requested nodification
is necessary. The EPA, DOE, or TDEC may seek such a nodification by
submtting a concise witten request to the Project Manager of the
other Parties. The request shall specify the nature of the requested
nmodi fication and how the request is based on new i nfornmation.

Addi tional information is provided in Appendix |-12 (Post Deci sion
Docunent Requi renments Operating Instructions).

2. In the event that a consensus is not reached by
the Project Managers on the need for a nodification, any of the
Parties may invoke dispute resolution to determne if such
nodi fication shall be conducted. Mdification of a report shall be
requi red only upon a showing that: (1) the requested nodification is
based on significant new information and (2) the requested
nodi fication could be of significant assistance in evaluating inpacts
on the public health or the environnent, in evaluating the selection
of renmedial alternatives, or in protecting human health and the
envi ronment .

3. Not hing in this Subsection shall alter either
EPA's or TDEC s ability to request the performance of additional work

pursuant to Section XX (Additional Wrk) of this Agreenent
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whi ch does not constitute nodification of a final docunent.
XXI'l. PERMTS

A. The Parties recognize that under Sections 121(d) and
121(e) (1) of CERCLA, 42 U. S.C. 88 9621(d) and 9621(e)(1), and the NCP
portions of the response actions called for by this Agreenent and
conducted entirely on-site are exenpted fromthe procedural
requirenents to obtain Federal, State, or local permts but nust
satisfy all the applicable or relevant and appropri ate Federal and
State | aws, standards, requirenents, criteria, or limtations which
woul d have been included in any such permt. When the DOE proposes a
response action (including a Work Plan pursuant to this Agreenent) to
be conducted entirely on-site, which in the absence of Section
121(e) (1) of CERCLA, 42 U . S.C. 8§ 9621(e)(1) and the NCP would require
a Federal or State permt, the DOE shall include in the submttal

1. | dentification of each permt which would
ot herwi se be required,

2. | dentification of the standards, requirenents,
criteria, or limtations which would have had to have been net to
obtain each such permt;

3. Expl anati on of how the response action proposed
will neet the standards, requirenments, criteria, or limtations
identified in Subsection A 2, above; and

4. Al'l information necessary for EPA and TDEC to
determ ne the standards, requirenents, criteria, or limtations that
are applicable or relevant and appropriate for the proposed renedi al

action (e.g., relevant RCRA Part B infornmation).
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Upon request of the DOE, the EPA and TDEC wil |

provide their positions with respect to Subsections A 2 and 4, above.

B. Subsection A above, is not intended to relieve the DOE
of the requirenents to obtain Federal, State, or local permts
whenever it proposes a response action involving the shipnent or
novenent of hazardous or radioactive waste or hazardous substances to
or fromthe ORR

C. The DCE shall notify the Conm ssioner of the TDEC and
the Regional Adm nistrator of EPAin witing of any permts required
for off-site activities as soon as it becones aware of such
requi renents. Upon request, the DCE shall provide the Conm ssioner of
the TDEC and the Regi onal Adm nistrator of EPA copies of all such
permt applications and other docunents related to the permt process.

D. If a permt which is necessary for inplenentation of
this Agreenent is not issued, or is issued or renewed in a manner
which is materially inconsistent with the requirenents of this
Agreenent, the DCE agrees it shall notify the Conm ssioner of the TDEC
and the Regional Adm nistrator of EPA of its intention to propose
nodi fications to this Agreenent (or nodifications to primary or
secondary docunents required by this Agreenent) to obtain confornance
with the permt (or lack thereof). Notifications by the DOE of its
intention to propose nodifications shall be submtted wthin seven (7)
cal endar days of receipt by the DCE of notification that: (1) a

permt will not be issued;

-50-



(2) a permt has been issued or reissued; or (3) a final determ nation
with respect to any appeal related to the issuance of a permt has
been entered. Wthin thirty (30) days fromthe date it submts its
notice of intention to propose nodifications, the DOE shall submt to
t he Comm ssioner of the TDEC and the Regional Adm nistrator of EPAits
proposed nodifications to this Agreenent wth an explanation of its
reasons in support thereof.

E. During any appeal of any permt required to
i npl enment this Agreenent or during review of any of the DOE' s proposed
nodi fications as provided in Subsection D, above, the DOE shal
continue to inplenment those portions of this Agreenment which can
be i npl enmented pending final resolution of the permt issue(s).

F. Except as otherwi se provided in this Agreenent, the
DCE shall conply with applicable State and Federal hazardous waste
managenent requirenents at the ORR

G Notwi thstanding the provisions of this Section, the
TDEC specifically reserves any rights it nay have under Section 121(e)
of CERCLA, 42 U . S.C. 8§ 9621(e) or other federal or state laws to

require permts for activities conducted on the ORR by the DOE

XX,  CREATI ON OF DANGER

In the event that the Conmm ssioner of the TDEC or the
Regi onal Adm ni strator of EPA determi nes that activities conducted
pursuant to this Agreenment may present an imm nent and substanti al
endangernent to the health or welfare of the people on the Site or in

the surrounding areas or to the environnent, the Conmm ssioner
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of the TDEC or the Regional Adm nistrator of EPA may order the DCE to
stop any work being inplenented under this Agreenent for such period
of tinme as needed to abate the danger or may require the DOE to take
necessary action to abate the danger or both. In the event that the
DCE determ nes that any on-site activities or work being inplenented
under this Agreenent may create an imedi ate threat to human health or
the environnment fromthe release or threat of release of a hazardous
substance, pollutant or contamnant, it may stop any work or on-site
activities for such period of tine as needed to respond to or abate
the danger. |In the event the DCE nmakes a determnation to stop work
under this Section, it shall imediately notify the EPA and TDEC. The
DCE shall submit a witten summary of events to EPA and TDEC within

five (5) days of making a determ nation under this Section

XXI'V. REPORTI NG

The DCE agrees that it shall submt to the TDEC Project
Manager and the EPA Project Manager, annual witten progress reports
whi ch describe the renedial and renoval actions which the DOE has
taken during the previous year to inplenment the requirenents of this
Agreenent including the S&M Program activities. |In addition, the
annual report shall identify any anticipated delays in neeting tine
schedul es, the reason(s) for the delay and actions taken to prevent or
mtigate the delay. The annual report wll be due on or before

January 31, and will cover activities for the preceding fiscal year.
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XXV. NOTI FI CATI ON

A. Unless otherw se specified, any report or submtta
provi ded pursuant to a schedule or deadline identified in or devel oped
under this Agreenent shall be sent by certified mail, return receipt
requested, or simlar method (including electronic transm ssion) which
provides a witten record of the sending and receiving dates or hand

delivered to the foll ow ng persons:

U S. Environnental Protection Agency, Region 4
Cak Ridge Reservation Federal Facility Agreenent
Proj ect Manager (4WD- FFB)

Atl anta Federal Center

61 Forsyth Street, SW

Atlanta, GA 30303-8909

Tennessee Departnent of Environnment and Conservation
Federal Facility Agreenent Project Mnager

761 Enory Val |l ey Road

Cak Ridge, TN 37830-7072

U S. Departnent of Energy

Cak Ri dge Qperations

Federal Facility Agreenent Project Manager

Cak Ri dge Reservation Renedi ati on Managenent G oup

Box 2001

Cak Ridge, TN 37831

Unl ess ot herw se specified or requested, all routine
correspondence, other than a report or submttal as described above,
may be sent via regular mail or electronically transmtted to the

above persons.
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XXVI.  RESOLUTI ON OF DI SPUTES

Except as specifically set forth elsewhere in this
Agreenment, 1f a dispute arises under this Agreenent, the procedures of
this Section shall apply. Al Parties to this Agreenent shall nake
reasonable efforts to informally resolve disputes at the Project
Manager or immedi ate supervisor level. [|f resolution cannot be
achieved informally, then the procedures of this Section shall be
i npl enented to resolve a dispute.

A. Wthin thirty (30) days after: (1) the period
established for review of a D2 primary docunent pursuant to Section
XXl (Review Comment) of this Agreenent or (2) any action which | eads
to or generates a dispute (including a failure of the informal dispute
resol ution process), the disputing Party shall submt to the other
Parties a witten statenent of dispute setting forth the nature of the
di spute, the work affected by the dispute, the disputing Party's
position with respect to the dispute, and the information the
di sputing Party is relying upon to support its position.

B. Prior to any Party's issuance of a witten
statenent of dispute, the disputing Party shall engage the other
Parties in informal dispute resolution anong the Project Managers
and/or their imredi ate supervisors. During the informal dispute
resol ution process, the Parties shall neet as many tines as are
necessary to discuss and attenpt resolution of the dispute.

C. |If agreenent cannot be reached on any issue during

the informal dispute resolution process, the disputing Party shal
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forward the witten statenent of dispute to the Dispute
Resol ution Commttee (DRC), thereby elevating the dispute to the DRC
for resol ution.

D. The DRC will serve as a forumfor resolution of disputes
for which agreenment has not been reached through informal dispute
resolution. The Parties shall each designate one individual and an
alternate to serve on the DRC. The individuals designated to serve on
the DRC shall be enployed at a policy |evel (Senior Executive Service
or equivalent). The EPA designated nenber on the DRC is the Waste
Managenment Division (WWD) Director of EPA's Region |IV. The DOE' s
desi gnated nenber is the Assistant Manager for Environnental
Restoration and Waste Managenent, Oak Ridge Field Ofice. The TDEC
desi gnated nenber is the Adm nistrator, Bureau of Environnent.

E. Followi ng elevation of a dispute to the DRC, the
DRC shal |l have twenty-one (21) days to unani nously resolve the dispute
and issue a witten decision. |If the DRC is unable to unani nously
resolve the dispute within this twenty-one (21) day period, the
witten statenent of dispute shall be forwarded to the Senior
Executive Committee (SEC) for resolution.

F. The SEC w Il serve as the forumfor resol ution of
di sputes for which agreenent has not been reached by the DRC. The EPA
representative on the SEC is the Regional Adm nistrator of EPA' s
Region IV. The DCE representative on the SEC is the Manager, QGak
Ri dge Operations. The TDEC representative on the SEC is the

Comm ssioner. The SEC nenbers shall, as appropriate,

5 5 FFA-PM/92-001, Change #2
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confer, neet, and exert their best efforts to resolve the dispute and
issue a witten decision. |If unaninmous resolution of the dispute is
not reached within twenty-one (21) days, EPA' s Regi onal Adm nistrator
shall issue a witten position on the dispute. The DOE or TDEC may,
within twenty-one (21) days of the Regional Adm nistrator's issuance
of EPA's position, issue a witten notice elevating the dispute to the
Adm ni strator of EPA for resolution in accordance with all applicable
| aws and procedures. In the event that neither the DCOE nor the TDEC
elect to elevate the dispute to the EPA Adm nistrator within the

desi gnated twenty-one (21) day el evation period, the DCE and the TDEC
shall be deened to have agreed with the Regional Adm nistrator's
witten position with respect to the dispute.

G Upon el evation of a dispute to the EPA Adm nistrator
pursuant to Subsection F, the Adm nistrator will review and resol ve
the dispute within twenty-one (21) days. Upon request and prior to
resolving the dispute, the Adm nistrator shall neet and confer with
any of the followng parties; the Secretary of the DOE or the
Comm ssi oner of the TDEC to discuss the issue(s) under dispute. Upon
resolution, the Adm nistrator shall provide all Parties with a witten
final decision setting forth resolution of the dispute. The duties of
the Adm nistrator set forth in this Subsection shall not be del egat ed.

H. The pendency of any dispute under this Section shal
not affect the DOE' s responsibility for timely performance of the work

required by this Agreenment, except that the time period for
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conpletion of work affected by such dispute shall be extended for
a period of tinme usually not to exceed the actual tine taken to
resol ve any good faith dispute in accordance with the procedures
specified herein. Al elenents of the work required by this
Agreenment which are not affected by the dispute shall continue and
be conpleted in accordance with the applicabl e schedul e.

l. When di spute resolution is in progress, work
affected by the dispute wll imediately be discontinued if the
Wast e Managenent Division Director for EPA's Region IV requests, in
witing, that work related to the dispute be stopped because, in
EPA' s opi nion, such work is inadequate or defective, and such
i nadequacy or defect is likely to yield an adverse effect on human
health or the environnment, or is likely to have a substanti al
adverse effect on the renmedy selection or inplenentation process.
To the extent possible, EPA shall give DOE prior notification that
a work stoppage request is forthcom ng. After stoppage of work,
if DOE believes that the work stoppage is inappropriate or may
have potential significant adverse inpacts, then the DCE may neet
with the WD to discuss the work stoppage. The final witten
deci sion of the WWD may be subjected to formal dispute resol ution
i mredi ately. Such dispute may be brought directly to either the
DRC or the SEC, at the discretion of the DOE or the TDEC.

J. Wthin thirty-five (35) days of resolution of a
di spute pursuant to the procedures specified in this Section, the

DOE shall incorporate the resolution and final determnation into
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t he appropriate plan, schedule or procedures and proceed to
i npl ement this Agreenent according to the anmended plan, schedul e or
pr ocedur es.

K. Resol ution of a dispute pursuant to this Section of
this Agreenent constitutes a final resolution of any dispute
arising under this Agreenent. All Parties shall abide by al
terms and conditions of any final resolution of dispute obtained
pursuant to this Section of this Agreenent. Any resolution of a
di spute pursuant to this Agreenment shall be incorporated into
this Agreenent and shall becone a term and condition of this
Agr eenent .

L. Resol ution of disputes may include a determ nation
of the length of any tine extensions which are necessary.

M Pursuant to this Section, all or a portion of a
di spute may be el evat ed.

N. Aut horities set forth to nmenbers of the DRC or SEC
may be delegated only to those person acting for the designated
nmenber during a designated nmenber's absence.

XXVII. DESI GNATED PRQJECT MANAGERS

A The EPA, DCE, and the TDEC will each designate
Proj ect Managers to coordinate the inplenmentation of this
Agreenent and shall notify each other in witing of the
desi gnation. Each party may change its designated Project Manager
by notifying the other Parties in witing.

B. To the maxi num extent possible, comunications
bet ween the EPA, DOE, and the TDEC and all docunents, including

reports, agreenents, and other correspondence, concerning the

FFA-PM/92-002, Change#1c
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activities perforned pursuant to the terns and conditions of this
Agreenent, shall be directed through the Project Managers. Each
Proj ect Manager shall be responsible for assuring the internal

di ssem nation and processing of all conmunications and docunents
received fromthe other Project Mnagers.

XXVITT.  QUALITY ASSURANCE/ SAVPLI NG AVAI LABI LI TY/ DATA MANAGEMENT

A The Parties shall nmake avail able to each ot her,
upon request, results of sanpling, tests, or other data generated
pursuant to this Agreenment or any other environnental protection
statute, regulation, or order. Al quality-assured data
contained in reports submtted to EPA and/or TDEC pursuant to
this agreenent shall be nmade available to the EPA and/or TDEC in
electronic format within 30 days after report subm ssion. Al
ot her environnental data generated pursuant to this Agreenent or
any other environnmental protection statute, regulation, or order
shal |l be nmade available, to a requesting party in hard copy or
electronic format within 30 days after receipt of witten request.

B. At the request of the EPA and/or the TDEC Project
Manager, the DCE shall allow split or duplicate sanples to be
taken by EPA or TDEC during sanple collection conducted pursuant
to this Agreenment. All such sanpling |ocations or sanples wll
be subject to review by the DOE's C assification and Techni cal
Information O fice. |f the locations or sanples are determ ned
to be of a sensitive nature, then the packagi ng, handling,
transport, analysis, and disposal of such sanples nust be carried

out in a manner consistent with security concerns. The sanples

FFA-PM/92-002, Change#1c
5 9 December 9, 1992



and resulting data nust be anal yzed and stored in a secure
facility nmeeting DCOE security requirenents and the data revi ewed
for classification. Notw thstanding this provision or any other
provision of law, all requirenents of the AEA 42 U . S.C. § 2011, et
seq., and all Executive Orders concerning the handling of
uncl assified controlled nuclear information, restricted data, and
national security information, including "need to know' requirenents,
shal | be applicable to any grant of access to classified information
(i ncluding sanmple collection under this Section) under the provisions
of this Agreenent.

C. The Parties intend to integrate all data and
rel ease characterization studies generated pursuant to this Agreenent
with all data generated pursuant to the RFA/RFl being conducted
pursuant to the corrective action requirenments contained in DCE s
RCRA permt for the Cak Ridge facility. The DOE shall maintain the
Cak Ridge Environnmental Information System (OREIS) as one
consol i dated data base for the Site which includes all data/studies
generated pursuant to this Agreenent and those generated under
Federal and State environnmental permts. All data and studies
produced under this Agreenent shall be managed and presented in
accordance with witten OREIS operating procedures that are
periodically reviewed and revi sed when system
nmodi fi cati ons and changes in operating practices occur. This data may
be maintained in electronic form provided that hard copies of al
dat a/ studi es and rel ated docunents are made avail abl e upon request.

XXI X, ACCESS/ DATA/ DOCUMENT AVAI LABI LI TY

A The EPA and TDEC will be permtted to enter the

FFA-PM/98-008
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Site at reasonable tinmes previously arranged and coordi nated for the
pur pose of inspecting records, |ogs, and other docunents relevant to
i npl ementation of this Agreenent; review ng the progress of the DCE
its contractors, and |lessees in carrying out the activities under
this Agreenent; conducting, with prior notice to the DOE, tests which
EPA or TDEC deem necessary; and verifying data submtted to EPA and
TDEC by DCE. The DCE shall honor all reasonable requests for access
to the Site made by EPA or TDEC. Wen on-site, the EPA and TDEC
shall conply with OSHA Hazardous WAste (Operations and Energency
Response rul es, where applicable, and the DOE's site health and
safety requirenents. The EPA and TDEC access shall be subject to the
applicable requirenents of the AEA 42 U S. C. §8 2011, et seq., and
Executive Orders concerning the handling of unclassified controlled
nucl ear information, restricted data, and national security
information. Upon request by EPA or TDEC, the DCE shall submt to
EPA and TDEC copi es of records, and other docunents, including
sanpling and nonitoring data, that are relevant to oversi ght
activities.

B. To the extent that activities pursuant to this
Agreenment must be carried out on property other than ORR
property, the DOE agrees to use its best efforts, including
exercising its authority, if necessary, to obtain access pursuant to
Section 104(e) of CERCLA, 42 U. S.C. 8 9604(e), fromthe
present owners and/or | essees. The DOE shall use its best efforts to
obt ai n access agreenents which shall provide reasonabl e access for
DCE, EPA, and TDEC and their representatives, and other appropriate

state regul atory agenci es.
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C The DCE shall use its best efforts to obtain witten
access agreenents with respect to non-DOE property upon which punping
wells, treatnent facilities, or other facilities my be | ocated to
carry out response actions under this Agreenent. In the event DOE is
unable to obtain access within sixty (60) days after the access is
sought, the DCE shall pronptly notify EPA and the TDEC regardi ng both
the lack of access and the efforts undertaken to obtain such access.
| f appropriate, the DOE shall submt proposed nodification(s) to this
Agreenent to EPA and TDEC in response to such inability to obtain
access.

D. I nformation, records, or other docunents (including
D1 primary and secondary docunents) produced under the ternms of this
Agreenment by EPA, TDEC, and DCE shall be available to the public
except (a) those identified to EPA and TDEC by DCE as classified
within the nmeaning of and in conformance with the AEA or (b) those
that could otherw se be w thheld pursuant to the Freedom of
I nformation Act or the Privacy Act, unless expressly authorized for
rel ease by the originating agency. Docunents or information so
identified shall be handled in accordance with those regul ations. D1
docunents may be made available to the public subject to the
requi renents of the Freedom of Information Act and the Tennessee

Publ i c Records Act, Tennessee Code Annotated Section 10-7-503.

XXX, EXTENSI ONS

A. Either a tinmetabl e and deadline or a schedul e shal

be extended upon receipt of a tinely request for extension and

62 FFA-PM/93-005, Change #5
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when good cause exists for the requested extension. Any request
for an extension shall be nade prior to the deadline or schedul ed
deliverable date to EPA, TDEC or DOE, as appropriate, either in
witing or orally with a witten foll owup request, within ten
(10) business days. Any oral or witten request shall be provided to
the other Parties pursuant to Section XXV (Notification) and in
Appendi x -1 (Appendi x E Extensi on Request Operating Instructions).
The witten request shall specify:

1. The tinetabl e and deadline or the schedul e

that is sought to be extended,

2. The |l ength of the extension sought;
3. The good cause(s) for the extension; and
4. Any related tinetable and deadline or schedul e

that would be affected if the extension were granted.
B. Good cause exists for an extension when sought in
regard to:

1. An event of force nmmjeure;

2. A delay caused by another Party's failure to
meet any requirenent of this Agreenent;

3. A delay caused by the good faith invocation of
di spute resolution or the initiation of judicial action;

4. A delay caused, or which is likely to be
caused, by the grant of an extension in regard to another tinetable
and deadl i ne or schedul e;

5. A delay caused by additional work agreed to by

the Parties; and
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6. Any ot her event or series of events nutually
agreed to by the Parties as constituting good cause.

C. Absent agreenent of the Parties with respect to the
exi stence of good cause, the Parties nmay seek and obtain a
determ nation through the dispute resolution process of whether or
not good cause exi sts.

D. For extension requests by DOE, the EPA and TDEC
shal | use the follow ng procedures:

1. Wthin fourteen (14) days of receipt of a

witten request for an extension of a tinetable and deadline or a
schedul e, the EPA and TDEC shall advise all Parties in witing of
their positions on the request. Any failure by EPA and TDEC to
respond within the 14-day period shall be deenmed to constitute
concurrence with the requested extension. |If EPA or TDEC do not
concur with the requested extension, they shall include in their
statenent of nonconcurrence an explanation of the basis for their
posi tion.

2. If there is consensus anong the Parties that
the requested extension is warranted, then DOE shall extend the
affected tinmetable and deadline or schedule accordingly. |If there is
no consensus anong the Parties as to whether all or part of the
requested extension is warranted, the tinetable and deadline or
schedul e shall not be extended except in accordance with a

determnation resulting fromthe dispute resol ution process.

-64-


MBROCK
Highlight


3. Wthin fourteen (14) days of receipt of a
statenent of nonconcurrence with the requested extension, the DOE may
i nvoke dispute resolution. If DOE does not invoke dispute resol ution
wi thin fourteen (14) days of receipt of a statenent of
nonconcurrence, then DOE shall be deenmed to have accepted EPA's or
TDEC s nonconcurrence and the existing schedule shall remain in
force.

4. A tinely and good faith request for an
extension shall toll any assessnent of stipul ated penalties or
application for judicial enforcenent of the affected tinetable and
deadl i ne or schedule until a decision is reached on whether the
requested extension will be approved. |If dispute resolutionis
i nvoked and the requested extension is denied, stipulated penalties
may be assessed and may accrue fromthe date of the disputed
tinmetabl e, deadline, or schedule. Follow ng the grant of an
extensi on, an assessnent of stipulated penalties, as defined in
Section XLIV (Stipulated Penalties), or an application for judicial
enforcenent may be sought only to conpel conpliance with the
ti nmetabl e and deadline or schedul e as nbst recently extended.

E. For extension requests by EPA and the TDEC, if no
Party invokes dispute resolution within fourteen (14) days after
witten notice of the requested extension, the extension shall be

deened approved.

XXXI'.  EIVE YEAR REVI EW

Consi stent with Section 121(c) of CERCLA, 42 U S.C

8§ 9621(c), and in accordance with this Agreenent, the DOE agrees
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that if the selected renedial action(s) result in hazardous
substances, pollutants or contam nants remaining at the Site, the EPA
and TDEC will review the renedial action(s) no |less often than once
every five (5) years after the initiation of the final renedia
action(s) to assure that human health and the environnent are being
protected by the renedial action(s) being inplenented. |If, upon such
review, it is the judgnent of EPA or TDEC that additional action or
nodi fication of a renedial action is appropriate in accordance with
Sections 104 or 106 of CERCLA, 42 U . S.C. 88 9604 or 9606, then EPA or
TDEC shall require DCE to submt a proposal to inplenent such
addi tional or nodified action(s), which shall be subject to review
and approval by EPA and TDEC

Any di spute under this Section shall be resol ved under

Section XXVI (Resolution of D sputes) of this Agreenent.

XXXI'I. RETENTI ON OF RECORDS

The DCE shall preserve, during the duration of this
Agreenent and for a mninumof ten (10) years after the
termnation and satisfaction of this Agreenment, the conplete
Adm ni strative Record, post-Record of Decision, primary and secondary
docunents and reports required by Section XXIV. After this ten (10)
year period, the DCE shall notify EPA and TDEC at | east ninety
(90) days prior to the destruction of any such records or
docunents. Upon request by EPA or TDEC, the DCE shall nake avail abl e

any such records or copies of such records.
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XXXI'I'1.  ADM NI STRATI VE RECORD

A The DCE shall establish and maintain both an on-site
and off-site Admnistrative Record File and Adm nistrative Record for
each Record of Decision-Final, Record of Decision-Interim and
Renmoval Action perforned on the Site. The off-site copy of the
Adm ni strative Record Files and Adm ni strative Records shall be
available to the public at the Informati on Resource Center in Qak
Ri dge, Tennessee. The DOE shall establish and maintain a database of
the Administrative Record File and Adm nistrative Record |Indexes that
can be accessed electronically by the Parties and the public. Hard
copi es of these indexes and any publicly avail abl e docunents
identified in the electronic indexes shall be nade avail able at the
| nf ormati on Resource Center.

B. The sel ection of each response action shall be based
on the Adm nistrative Record, in accordance with Section 113(k) of
CERCLA, 42 U. S.C. 8 9613(k), any regul ations promul gated pursuant to
that Section and any applicabl e guidance. A conplete index of each
Adm ni strative Record shall be maintained at EPA's Region |V office,
currently at 345 Courtland Street, N. E., Atlanta, Georgia 30365.

C. The DCE shall provide EPA and TDEC with copi es of
docunents generated or possessed by DCE which are included in the
Adm ni strative Record Files and Adm nistrative Records. The EPA and
TDEC shal |l provide DCE with copies of docunents generated by each
agency which should be included within the Adm nistrative Record
Files and Adm nistrative Records.

D. The DCE shall submt to the EPA and TDEC for review

and approval, both an electronic and hard copy index of the
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proposed Adm nistrative Record with the D1 version of the Record of
Deci si on docunent and each subsequent revision.

E. The EPA and TDEC shal |l review the proposed
Adm ni strative Record and notify the DCE, in witing, of any
recommendati ons or comrents concerning the contents of the proposed
Adm ni strative Record.

F. Fol | ow ng i ssuance of the Record of Decision, the
EPA and TDEC shall issue witten approval of the proposed
Adm ni strative Record contents and the DCE will establish the
Adm ni strative Record, and provide the EPA and TDEC with a copy of
the official Adm nistrative Record | ndex.

G The EPA shall provide the DOE with gui dance on
establishing and maintaining the Admnistrative Record as the Agency
devel ops gui dance.

H. The DCE shall provide to the EPA and TDEC, upon
request and with the appropriate clearance |evel, review of
Adm ni strative Record File or Adm nistrative Record docunents
identified as Privileged and therefore, not available for public
review at the Information Resource Center.

XXXI'V.  PUBLI C PARTI Cl PATI ON

A The Parties agree that work conducted under this
Agreenment and any subsequent proposed renedial action alternative(s)
and subsequent plan(s) for renedial action at the Site arising out of
this Agreenent shall conmply with the public participation
requi renments of CERCLA, including Section 117 of CERCLA, 42 U S.C 8§
9617, the NCP, all applicabl e guidance devel oped by EPA and al
applicable State laws. This shall be achi eved through inplenentation

of the approved Comrunity
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Rel ati ons Pl an prepared and inplenented by DCE. Wen appropri ate,
the Parties intend to coordinate public participation activities
under this Agreenent with those required under other State and
Federal environnental |aws regulating activities at the OCak Ri dge
facility.

B. Excl udi ng i mm nent hazard situations, any Party
issuing an official press release to any publication with reference
to any of the work required by this Agreenent shall advise the other
Parties of such official press release and the contents thereof at
| east two (2) business days before the issuance of such press
rel ease.

C. Not hing in this Agreenent shall be construed to
preclude any Party fromresponding to public inquiries at any tine.

XXXV. RECOVERY OF EXPENSES

A. Rei nbur senent of EPA Expenses

The EPA and DOE agree to anend this Section at a |ater date
i n accordance with any subsequent resolution of the currently
contested i ssue of EPA cost reinbursenent.

B. Rei nbur senent of TDEC Expenses

1. The DCE agrees to reinburse the TDEC for its costs
specifically related to the inplenentation of this Agreenent at the
Site and that are not inconsistent wwth the NCP

2. A separate funding agreenent between DOE and TDEC
w Il be executed contenporaneously with this Agreenent. The separate

fundi ng agreenent between DOE and TDEC shall be the
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specific mechanismfor the transfer of funds between DOE and TDEC for
paynment of the costs referred to in Subsection B.1.

3. For the purposes of budget planning only, the TDEC
shal |l provide to DOE, ‘on or before February 15th of each year, a
witten estimte of TDEC s projected oversight costs in inplenenting
the Agreenment for two succeeding fiscal years. For exanple, on
February 15, 1990, the TDEC will provide an estinate for fiscal years
1991 and 1992.

4. The State reserves all rights it has to recover
any ot her past and future costs incurred by TDEC in connection with
activities conducted at the Site.

5. In the event of a substantial increase in TDEC s
costs incurred specifically related to the inplenentation of this
Agreenent, the TDEC and DCE agree to negotiate the amount established
in the separate funding agreenent to reflect such increase
proportionate to the circunstances. The anount and schedul e of
paynment of these costs will be negotiated with consideration for
DCE's multi-year funding cycle.

6. Any dispute arising under this Section (e.g., a
di sputed cost iten) is not subject to the process established by
Section XXVl (Resolution of Disputes) of this Agreenment, but will be
resol ved under the dispute resolution procedures established in the
separate fundi ng agreenent between DCE and TDEC. |f any di sputes
ari sing under the separate fundi ng agreenment cannot be resol ved, the
TDEC reserves any rights it may have to recoup costs not reinbursed

by DOE under applicable law. In any event, the
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TDEC shall at all tines retain all of its legal and equitable
remedies to recover any costs that are not reinbursed by DOE, and DOE
shall retain all |legal and equitable defenses avail abl e under Federal
and State | aw

XXXVI.  CLAILMS AND PUBLI CATI ON

A The DOE agrees to assune full responsibility for the
remedi ation of the Site in accordance with CERCLA, the NCP, and
appl i cabl e Tennessee State |aw. However, nothing in this Agreenent
shall constitute or be construed as a rel ease by TDEC, DOE, or EPA of
any cl ains, causes of action, or demand in | aw or equity agai nst any
person, firm partnership, or corporation not a signatory to this
Agreenment for any liability which it may have arising out of or
related in any way to the generation, storage, treatnent, handling,
transportation, release, or disposal of any hazardous substances,
hazardous wastes, pollutants, or contam nants found at, taken to, or
taken fromthe Site

B. Thi s Agreenent does not constitute any decision or
preaut hori zati on by EPA of funds under Section 111(a)(2) of CERCLA,
42 U.S.C. 8 9611(a)(2) for any person, agent, contractor, or
consul tant acting for DOE

C. The EPA and TDEC shall not be held as a party to any
contract entered into by DCE to inplenent the requirenments of this
Agr eenent .

D. This Agreenent shall not restrict EPA or TDEC from
any |l egal, equitable, adm nistrative, or response action for any

matter not part of the work covered by this Agreenent.
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E. Not hing in this Agreenent shall be considered an
adm ssion by any Party with respect to any unrelated cl ains by any
Party or any clains by persons not a Party to this Agreenent.

XXXVI'lT. ORDER OF PREFERENCE

In the event of any inconsistency between the Sections of
this Agreenent and the Appendices to this Agreenent, the Sections of
this Agreenent shall govern unless specifically stated otherwi se in
this Agreenent.

XXXVI T, EUNDI NG

DOE shall, in good faith, take all necessary steps to
obtain sufficient funding to conply with the provisions of this
Agreenment. (This shall be acconplished, as set forth in this Section,
t hrough consultation with the EPA and TDEC and submi ssion of tinmely
budget requests.

A DCE shal |l consult with EPA and TDEC i n formul ati ng
its annual DCE- OR Environnental Mnagenent budget requests as set
forth in this section. By February 15 of each year, DOE shal
provi de EPA and TDEC with information, including the Priority List,
or a briefing on the proposed DOE- OR Environnental Managenent budget
request, including appropriate supporting docunents. |In the process
of fornmulating its annual budget request, DOE nay be subject to
target fundi ng gui dance directed by the Ofice of Managenent and
Budget (OvVB). The information or briefing wll address the inpacts
of such OVMB target funding guidance. Budget information which is
desi gnated by DOE as proprietary information, pursuant to T.C A 68-

212-109, wll not be rel eased to any ot her
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person or entity prior to subm ssion by the President of his budget
request to Congress unl ess aut hori zed by DOE or unl ess the EPA and/or
TDEC is required to do so by court order. DOE nay seek to intervene
in any proceedi ng brought to conpel or enjoin release of this
information. If allowed to intervene, DOE shall assert its interest
in, and the legal basis for, maintaining the confidentiality of this
i nformation.

B. The parties shall ‘attenpt to reach agreenent regarding
wor k scope, priorities, schedul es/m|estones, and Program Baseline
Sunmary (PBS) funding levels required to acconplish the purpose of
the Agreenent. These discussions shall be conducted before DOE- OR
submts its annual budget request and supporting PBS to DOE-HQ EPA
and TDEC shall, to the extent practicable, identify in its coments
t o DOE whet her fadditional or accelerated activities reconmended by
t he EPA and/ or TDEC are beli eved by the EPA or TDEC to be outside of
target funding levels for the activities covered under this
Agr eenent .

C. DCE shall revise its budget request and supporting
docunents to resolve the coments of the EPA and TDEC to the extent
agreed by the Parties. DOE-OR will subnmit to DOE-HQ its budget
request with detail PBS and shall forward with it the target budget
| evel funding land any unresol ved i ssues regardi ng funding for
addi tional or accelerated activities submtted by the EPA or TDEC,
and any ot her unresol ved issues raised by the EPA or TDEC. |f these
i ssues are not subsequently resolved prior to DOE's subm ssion of its

budget request to OVB, DOE-HQ shall forward with
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its budget request ‘any such unresol ved i ssues ‘and rel ated fundi ng
information to OMB. |f the EPA, TDEC and DCE are unable to agree on
m |l estones by the time of DOE-HQ s receipt of the initial OVB
passback, or submittal of the President's budget request to Congress,
whi chever occurs first, the issues shall be elevated to Dispute

Resol ution. Failure to agree on adjustnments to FY+1 or FY+2

m | estones, or FY+3 non-enforceable projected mlestones in one year
shall not prejudice DOE' s right to request adjustnments to these

m | estones in subsequent fiscal years or to di spute any deci sion of

t he EPA or TDEC regardi ng such future request.

D. Upon recei pt of funding for the fiscal year, DOE
shal |l determ ne whether it can neet the mlestones for that fiscal
year based on funding received. |[If funds appropriated to DOE are not
sufficient for its nationw de environnental nmnanagenent activities,
then within fifteen (15) business days of receipt of field
al l ocation, DCE shall provide information on the allocation process
and results to EPA and TDEC. If, within sixty(60)busi ness days of
receipt of field allocation, the Parties cannot agree to the
adj ustnents of the m|estones or plan based on funding received, the
issue wll be elevated to D spute Resol ution.

| f no agreenent can be reached then the TDEC and DOE agree
that in any action by the TDEC to enforce any provision of this
Agreenent, the DCE may raise as a defense that its failure or del ay
was caused by the unavailability of appropriated funds. The TDEC
di sagrees that the |ack of appropriations or funding is a valid

defense. However, the TDEC and DCE agree and stipul ate that

74 FFA-PM/98-005, Change #2
- - March 12, 1998


mbrock
Highlight

mbrock
Highlight

mbrock
Highlight

mbrock
Highlight

mbrock
Highlight

mbrock
Highlight

mbrock
Highlight

mbrock
Highlight

MBROCK
Highlight

MBROCK
Highlight

MBROCK
Highlight

MBROCK
Highlight

MBROCK
Highlight

MBROCK
Highlight


it is premature at this tinme to raise and adjudi cate the existence of
such a defense. Acceptance of this provision (or any other specific
reservation of rights by TDEC) does not constitute a waiver by DOE
that its obligations under this Agreenent are subject to the
provi sions of the Anti-Deficiency Act, 31 U S.C § 1341.

E. Nothing herein shall affect DOE's ultimate authority to
fornmul ate and subnmit to the President appropriate budget requests and
to allocate appropriated funds to serve DOE' s mi ssions.

XXXI X, COVPLI ANCE W TH LAWS

Al'l actions undertaken pursuant to this Agreenent by the
Parties, or their representative(s), shall be done in accordance with
all applicable Federal |aws, regulations and Executive Orders, and

all applicable State and | ocal |aws and regul ati ons.

XL. FORCE MAJEURE

A. A Force Mpjeure shall nean any event arising from
causes beyond the control of a Party that causes a delay in or
prevents the performance of any obligation under this Agreenent,

i ncluding, but not limted to:

1. Acts of God; fire; war; insurrection; civil
di st ur bance; or expl osion;

2. Unanticipated breakage or accident to
machi nery, equi pnment or lines of pipe despite reasonably diligent
mai nt enance;

3. Adverse weather conditions that could not be

reasonably anticipated; unusual delay in transportation;

FFA-PM/96-020
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4. Restraint by court order or order of public
aut hority;

5. Inability to obtain, at a reasonable cost and
after exercise of reasonable diligence, any necessary
aut hori zations, approvals, permts, or licenses due to action or
i naction of any governnental agency or authority other than DOE, and

6. Delays caused by conpliance with applicable
statutes or regul ati ons governing contracting, procurenent or
acqui sition procedures, despite the exercise of reasonable diligence.

B. A Force Majeure shall also include any strike or
ot her labor dispute, not within the control of the Parties
affected thereby. Force Majeure shall not include increased costs or
expenses of Response Actions, whether or not anticipated at the tine
such Response Actions were initiated.
C. The DOE and TDEC agree that Subsection A 2

(entirely), Subsection A 3 ("delay in transportation"), Subsection
A 4 ("order of public authority"), Subsection A 5 ("at reasonabl e
cost"), and Subsection A 6 (entirely) above, do not create any
presunptions that such events arise from causes beyond the control of
a Party. The TDEC specifically reserves the right to withhold its
concurrence to any extensions which are based on such events which

TDEC contends are not entirely beyond the control of DOCE

7 6 FFA-PM/96-020 Text Wrap
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pursuant to ternms of Section XXX (Extensions), or to contend that
such events do not constitute force nmajeure in any action to enforce
this Agreenent.

XLl.  MOD FI CATI ON OF AGREEMENT

A. This Agreenent may be nodified by agreenent of al
the Parties. Al major nodifications shall be in witing and
shal | becone effective upon the date on which such nodifications are
signed by all Parties. EPA shall be the |last signatory on any
nodi fications to this Agreenent.

B. Except as provided in Subsection C, no infornal
advi ce, guidance, suggestions, or coments by EPA or TDEC
regardi ng reports, plans, specifications, schedules, and any ot her
witten submttal by DOE shall be construed as relieving DCE of
its obligation to obtain such formal approval as may be required
by this Agreenent.

C. Modifications shall be considered major
nodi fi cations under Subsection A, if designated "major"” by any Party.
A major nodification is subject to public participation to the extent
required by the DOE's Community Rel ations Pl an under Section XXXV
(Public Participation) of this Agreenent. All other nodifications
(itncluding field nodifications) shall not be considered major and can
be made informally upon consent of the Project Managers. |[|nfornal
nodi fications shall be confirmed in witing within ten (10) days
foll ow ng the consent of the Project Managers.

D. Any nodification to this Agreenent, its
appendi ces, or any prinmary or secondary docunent which incorporates

new
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i nnovative technol ogy shall be considered a major nodification to
this Agreenent. The Parties agree that such nodifications will be
made in the future where appropriate to incorporate those new

t echnol ogi es whi ch achi eve conpliance with this Agreenent, either at
reduced cost, or in a shorter period of tine.

XLI'T. COVENANT NOT TO SUE/ RESERVATI ON OF RI GHTS

A In consideration for DOE' s conpliance with this
Agreenent, and based on the information known to the Parties on
the effective date of this Agreenent, the EPA agrees that conpli ance
with this Agreenent shall stand in lieu of any adm nistrative, |egal
and equi tabl e renmedi es agai nst the DOE available to it regarding the
currently known rel eases or threatened rel eases of hazardous
subst ances i ncl udi ng hazardous wastes, pollutants or contam nants at
the Site which are the subject of the RI/FS(s) and which will be
addressed by the renedial action(s) provided for under this
Agreenent; the TDEC agrees to exhaust fully any renedies provided in
Section XXVl (Resolution of Disputes) of this Agreement prior to
taki ng any ot her enforcenent action available to it regarding the
currently known rel eases or threatened rel eases of hazardous
subst ances i ncl udi ng hazardous wastes, pollutants or contam nants at
the Site which are the subject of the RI/FS(s) and which will be
addressed by the renedial action(s) provided for under this
Agreenment. Nothing in this Agreenent shall preclude either the EPA
or TDEC from exercising any adm ni strative, |egal and equitable
remedi es avail able (including the assessnent of civil penalties and

damages

-78-


MBROCK
Highlight

MBROCK
Highlight

MBROCK
Highlight

MBROCK
Highlight


if such are otherw se legally assessable) to require additional
response actions by the DOE in the event that the inplenmentation
of the requirenents of this Agreenent is no | onger protective of
public health and the environnent.

B. Except to the extent expressly provided in
Subsection A of this Section, this Agreenent shall not be construed
as waiving any right or authority that TDEC may have and shall not be
construed as a bar or release of any claim cause of action or denmand
in law or equity including any right TDEC may have to
assess penalties for DOE's failure to conply with any term or
condition of this Agreenent or any tinetable or deadline established
pursuant to this Agreenent. 'Notw thstandi ng the provisions of
Section XXVI.K., or any other Section of this Agreenent, in the event
that TDEC is dissatisfied with any final decision issued by the
Adm ni strator pursuant to Section XXVI (Resolution of D sputes) TDEC
may take any action concerning the disputed matter which woul d be
avai l able in the absence of this Agreenent.

C. Not wi t hstandi ng this Section, or any other Section
of this Agreenent, the TDEC shall retain the right to obtain judicial
review of any final decision of EPA on selection of a renedial action
pursuant to any authority the TDEC may have under Sections 113,
121(e)(2), 121(f), and 310 of CERCLA, 42 U.S.C. 88 9613, 9621(e)(2),
9621(f), and 9659.
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D. Thi s Agreenent does not affect any clainms TDEC may
have for natural resource danage assessnents or for damages to
natural resources.

XLITl. PROPERTY TRANSFER

In the event that DCE determ nes to enter into any contract
for the sale or transfer of any of the Site, the DOE shall conply
with the requirenments of Section 120(h) of CERCLA, 42 U.S.C. 8§
9620(h), in effectuating that sale or transfer, including all notice
requirenents. In addition, the DOE shall include notice of this
Agreenent in any docunment transferring ownership or operation of the
Site to any subsequent owner and/or operator of any portion of the
Site and shall notify EPA and TDEC of any such sale or transfer at
| east ninety (90) days prior to such sale or transfer. No change in
ownership of the Site or any portion thereof or notice pursuant to
Section 120(h)(3)(B) of CERCLA, 42 U.S.C. 8§ 9620(h)(3)(B), shal
relieve the DOE of its obligation to performpursuant to this
Agreenent. No change of ownership of the Site or any portion thereof
shal |l be consunmated by the DOE wi t hout provision for continued
mai nt enance of any contai nment system treatnent system or other
response action(s) installed or inplenented pursuant to this
Agreenment. This provision does not relieve the DOE of its
obligations under 40 C.F.R Part 270.

XLI'V. STI PULATED PENALTI ES

A In the event that DCE fails to submt a primry
docunent, as identified in Section XXI (Review Conment), to EPA

and/ or TDEC pursuant to the appropriate tinetable or deadline in
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accordance with the requirenents of this Agreenment, or any extensions
granted pursuant to this Agreenent, or fails to conply wth a term or
condition of this Agreement which relates to an operable unit or
final renedi al action, EPA and/or TDEC may assess a stipul ated

penal ty against DOE. A stipulated penalty nmay be assessed in an
amount not to exceed $5,000 (total amunt of EPA and TDEC assessnent)
for the first week (or part thereof), and $10,000 (total amount of
EPA and TDEC assessnent) for each additional week (or part thereof)
for which a failure set forth in this Subsection occurs.

B. Upon determ ning that the DOE has failed in a manner
set forth in Subsection A above, EPA and/or TDEC shall so notify DOE
inwiting. |If the failure in question is not already subject to
di spute resolution at the time such notice is received, then DOE
shal |l have fifteen (15) days after receipt of the notice to invoke
di spute resolution on the question of whether the failure did in fact
occur. The DCE shall not be liable for the stipul ated
penalty assessed by EPA or TDEC if the failure is determ ned, through
t he di spute resolution process, not to have occurred. No assessnent
of a stipulated penalty shall be final until the conclusion of
di spute resolution procedures related to the assessnent of the
stipul ated penalty.

C. The DOE annual report to Congress required by
Section 120(e)(5) of CERCLA, 42 U S.C. § 9620(e)(5), shall include,

W th
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respect to each final assessnent of a stipulated penalty agai nst DOE
under this Agreenent, each of the foll ow ng:

1. The facility responsible for the failure;

2. A statenent of the facts and circunstances
giving rise to the failure;

3. A statenent of any adm nistrative or other
corrective action taken at the relevant facility, or a statenent
of why such neasures were determned to be inappropriate;

4. A statenent of any additional action taken
by the facility to prevent recurrence of the sane type of
failure; and

5. The total dollar anmount of the stipulated
penal ty assessed for the particular failure.

D. Stipul ated penalties assessed pursuant to this
Section shall be payable to the Hazardous Substances Response
Trust Fund from funds authorized and appropriated for that
speci fi c purpose.

E. Stipul ated penalties assessed by TDEC pursuant to
this Section shall be payable, as TDEC may direct, to the Tennessee
Renedi al Action fund, The Tennessee Environnental Protection Fund or
the Solid Waste Disposal Site Restoration Fund.

F. In no event shall this Section give rise to a
stipulated penalty in excess of the anmobunt set forth in Section
109 of CERCLA, 42 U.S.C. 8§ 9609.

G This Section shall not affect DOE' s ability to

obtain an extension of a tinetable, deadline, or schedul e pursuant to

Section XXX (Extensions) of this Agreenent.
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H. Not hing in this Agreenent shall be construed to
render any officer or enployee of DOE personally |iable for the
paynment of any stipulated penalty assessed pursuant to this Section.

XLV. ENFORCEABI LI TY

A The Parties agree that:

1. Upon the effective date of this Agreenent, any
standard, regulation, condition, requirenment, or order which has
becone effective under CERCLA and is incorporated into this Agreenent
is enforceabl e by any person pursuant to Section 310 of CERCLA, 42
US. C 8§ 9659, and any violation of such standard, regul ation,
condition, requirement, or order wll be subject to civil penalties
under Sections 310(c) and 109 of CERCLA, 42 U.S.C. 88 9659(c) and
9609;

2. Al tinetables or deadlines associated with the
devel opnment, inplenentation and conpl etion of the RI/FS shall be
enf orceabl e by any person pursuant to Section 310 of CERCLA,

42 U.S.C. § 9659, and any violation of such tinetables or
deadlines will be subject to civil penalties under Sections 310(c)
and 109 of CERCLA, 42 U.S.C. 88 9659(c) and 9609;

3. Al terms and conditions of this Agreenent which
relate to operable units or final renedial actions, including
correspondi ng tinetabl es, deadlines, or schedules, and all work
associated with the interimor final renedial actions, shall be
enf orceabl e by any person pursuant to Section 310(c) of CERCLA,

42 U.S.C. § 9659(c), and any violation of such terns or conditions
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will be subject to civil penalties under Sections 310(c)
and 109 of CERCLA, 42 U.S.C. 88 9659(c) and 9609; and
4. 'Any final resolution of a dispute pursuant to

Section XXVl (Resolution of Disputes) of this Agreenent which
establishes a term condition, tinmetable, deadline, or schedul e shal
be enforceabl e by any person pursuant to Section 310(c) of CERCLA, 42
US C 8 9659(c), and any violation of such term condition,
tinetabl e, deadline or schedule will be subject to civil penalties
under Section 310(c) and 109 of CERCLA, 42 U. S.C. 88 9659(c) and
9609.

B. Not hing in this Agreenent shall be construed as
aut hori zing any person to seek judicial review of any action or work
where review is barred by any provisions of CERCLA, including Section
113(h) of CERCLA, 42 U. S.C. § 9613(h).

C. The Parties agree that all Parties shall have the
right to enforce the ternms of this Agreenent.

D. Appendix Hto this Agreenent is a letter fromthe
U S. Departnent of Justice to the State of Tennessee which sets forth
t he Departnent of Justice's position on the enforceability of this

Agr eenent .
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XLVI.  TERM NATI ON AND SATI SFACTI ON

A To the extent that renedial response actions are
conducted in operable units under the provisions of this
Agreenent, follow ng conpletion of all response actions at an
operabl e unit and upon witten request by DOE, the EPA, with the
concurrence of the TDEC, will send to DOE a witten notice that
the operable unit has been conpleted in accordance with the
requirenents for that operable unit. This notice shall not be
construed to be witten notice of term nation and satisfaction under
Subsection B of this Section.

B. To the extent that renedial response actions are
conducted pursuant to the provisions of this Agreenent, follow ng the
conpletion of all remedial response actions and upon witten request
by DOE, the EPA, with the concurrence of the TDEC wll send to DOE a
witten notice of satisfaction of the terns of this Agreenent within
ninety (90) days of the request. The notice shall state that, in the
opi nion of EPA and TDEC, the DOE has satisfied all the terns of this
Agreenent in accordance with the requirenents of CERCLA, the NCP
Section 3008(h) of RCRA, 42 U . S.C. 8 6928(h), and rel ated gui dance,
and applicable State laws and that the work perfornmed by DCE is
consistent wwth the agreed-to renedial actions and in conpliance with
the ARARs identified pursuant to this Agreenent.

C. The TDEC may withdraw as a Party to this Agreenent by
providing at |east ninety (90) days witten notice of its intent

to withdraw to each of the other Parties. Such w thdrawal by TDEC
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