JAG COVER SHEET

FILE NAME: Fernald.pdf

Title: Feed Materials Production Center (DOE), Fernald ,Ohio
Subject: "Region 5,V
Author: " DOE, Ohio

Keywords:  4/9/90, 1990, FY90



mgmmmmmm
REGION V

IN THE MATTER OF:
CORSENT AGREEMENT URDER

CERCIA SECTION 120 and
106(a)

Docket Mumber: Y- Q0 L 057

U.S. DEPARIMENT OF ENERGY
FEED MATERTALS PRODUCTION CENTER
FERALD, OHIO

Q6 890 008 976

WHEREAS, on July 18, 1986, the United States Department of Energy (U.S.
DOE) entered into a Federal Facilities Campliance Agreement (FFCA) with the
United States Envirormental Protection Agency (U.S. EPA) providing for a
remedial investigation/feasibility study (RI/FS) and remedial action to study
and clean up releases and threatened releases of hazardous substances at and
from the Feed Materials Production Center (FMEC):

WHEREAS, on December 2, 1988, the State of Ohio and U.S. DOE entered into a
Consent Decree providing for the abatement of water pollution and hazardous

waste violations at and from the FMEC;

WHEREAS, in that consent decree, the State of Chio reserved its rights to

apply to the Court to bring any further action under Chioc law, to the extent
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provided by State and Federal law, to compel further clearwp of the facility
in the event that Ohio is not fully satisfied by the Camprehensive
Fnvircrmental Response, Compensation, and Liability aAct (CERCIA) cleamup
performed pursuant to the July 18, 1986, FFCA; |

WHEREAS, on November 21, 1989, (54 Federal Register 48184) the FMPC was
included on the National Priorities List (NPL);

WHEREAS, U.S. EPA and U.S. DCE have agreed to enter into this Consent
Agreement (Agreement) that amends the provisicns relating to the campleticr
of the RI/FS ard remedial action of the FFCA of July 18, 1986, to meet the
requirements of Section 120 of CERCIA for any facility on the NPL;

WHEREAS, it is the intent of the Parties to this Agreement that work done
and data generated pursuant to the terms of the July 18, 1986, FFCA ard prior
to the effective date of this Agreement, be retained and utilized as elements
of the RI/FS to the maximm extent feasible without violating applicable or
relevant and appropriate laws, requlations, or guidelines and withcut risking
significant technical errors:

WHEREAS, the Parties acknowledge that U.S. DOE is in the process of
conducting same of the work to be performed under the terms of this
Agreement, U.S. DOE need not halt currently ongoing work but shall be
cbligated to modify or supplement work previously done to produce a final
product that passes U.S. EPA review set forth herein;
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NOW, THEREFORE, based on the information available to the Parties on the
effective date of this Agreement, and without trial or adjudication of any
issues of fact or law, the parties agree to contimue to implement the FFCA of
July 18, 1986, with provisions relating to the RI/FS and remedial action at
the FMPC, amended as follows:

I. JURISDICTION

Each Party is entering into this Agreement pursuant to the following

authorities:

A. U.S. ERA, Region V, enters into those portions of this Agreement that
relate to the completicn of RI/FS and remedial design / remedial action
(RD/RA) for U.S. DOE's FMPC in Fernald, Chio, pursuant to Section 120(e) (1)
of the Camprehensive Envirormental Response, Compensaticn, and Liability Act
(CERCIA), 42 U.S.C. §9620(e) (1), as amended by the Superfund Amendments and
Reauthorization Act of 1986, Pub. L. 99-499 (CERCIA); Sections 6001, 3008(h),
3004 (u) and 3004(v) of the Rescurce Conservation and Recovery Act (RCRA), 42
U.S.C. §§6961, 6928(h), 6924(u), and 6924(v), as amended by the Hazardous and
Solid Waste Amerdments of 1984 (HSWA) (hereinafter jointly referred to as
RCRA) ; ard Executive Order 12580;

B. U.S. EPA, Region V, enters into those portions of this Agreement that
relate to remedial actions pursuant to Section 120(e) (2) of CERCIA, 42 U.S.C.
§9620(e) (2) ; Sections 6001, 3008(h), 3004(u), and 3004(v) of RCRA, 42 U.S.C.
§§6961, 6928(h), 6924(u), and 6924(v); and Executive Order 12580;



C. U.S. EFA, Region V, enters into those porticns of this Agreement that
relate to removal actions pursuant to Sections 106(a) and 120(a) (1) of
CERCIA, 42 U.S.C. §§9606(a) and 9620(a) (1); Secticns 6001, 3008(h), 3004 (u),
and 3004(v) of RCRA, 42 U.S.C. §§6961, 6928(h}, 6924{u), and 6924(v); and
Executive Order 12580. The authority of the President to order response
actions under Secticn 106(a) of CERCIA, 42 U.S5.C. §9606(a) has been delegated
to the Administrator of U.S. EPA, with the concurrence of the Attorney
General, by Executive Order 12580;

D. U.S. IOE enters into those portions of this Agreement that relate to
the RI/FS pursuant to Section 120(e) (1) of CERCIA, 42 U.S.C. §9620(e) (1);
Sections 6001, 3008(h), 3004(u) and 3004(v) of RCRA, 42 U.S.C. §§6961,
6928(h), 6924(u), and 6924(v); Executive Order 12580; the National
Rwirammental Policy Act, 42 U.S.C. §4321; and the Atomic E:nezgy act of 1954
(AEA), as amended, 42 U.S.C. §2201;

E. U.S. DOE enters into those portiens of this Agreement that relate to
remedial actions pursuant to Section 120(e) (2) of CERCIA, 42 U.S.C.
§9620(e) (2); Sectioms 6001, 3008(h), 3004(u), and 3004(v) of RCRA, 42 U.S.C.
§§6961, 6928(h), 6924(u), and 6924(v); Executive Order 12580; and AEA;

F. U.S. DOE enters into those portions of this Agreement that relate to
removal actions pursuant to Sections 104, 106(a), and 120(a} (1) of CERCLA, 42
U.S.C. §§9604, 9606(a), and 9620(a) (1) ; Sections 6001, 3008(h), 3004(u), and
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3004(v) of RCRA, 42 U.S.C. §§6961, 6928(h), 6924 (u), and 6924(v); Executive
Order 12580; and AFA;

II. PARTIES

The Parties to this Agreement are U.S. EPA and U.S. DOE. The terms of
this Agreement shall apply to U.S. DOE, its officers, successors in office,
agents, contractors, subsequent owners, and all operators of the FMPC in
Fernald, Ohio. U.S. DOE shall notify its employees of the existence of this
Agfeemem:. U.s. DOEagreestogivenoticeofthisAgreementtoany
subsequent owner and/or operator prior to the transfer of ownezship or the
cbligation of a new contractor/cperator and shall simultanecusly notify U.S.
EPA of any such change or transfer.

| ITI. DEFINITIONS

Except as noted below or ctherwise explicitly stated, the definitions
provided in CERCIA and RCRA shall control the meaning of the terms used in
this Agreement. In addition:

A. "Agreement" ghall refer to this document and shall include all
attacdments to this doaument. All such attachments shall be incorporated
intothisAgreenmtaxﬁmadeanintegralardenforceablepartofthis
docament,
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B. "Authorized representative” may include a Party's contractors acting in
any capacity, including advisory capacity.

C. "CERCIA" shall mean the Camprehensive Envirormental Response,
Campensation and Liability Act, 42 U.S.C. §9601 et seg., as amended by the
aléerfmﬁ Amerdments and Reauthorjzation Act of 1986 (SARA), Pub. L. 99-499.

D. "Days" shall mean calendar days, unless business days are specified.
Any submittal or written statement of dispute that under the terms of this
Agreement would be due on a Saturday, Sunday, or legal holiday shall be due
on the following business day.

E. "Feasibility Study" or "FS" shall mean the study that fully evaluates
and develops remedial action alternatives to prevent or mitigate the
migration or release of hazardous substances, pollutants, contaminants, or
hazardous constituents at and from the Site.

F. "PMPC" shall mean the Feed Materials Production Center.

G. "Operable Unit" shall mean a logical grouping of parts of the Site that
are similar based upon physical features, contaminant sources or types,
schedules, or likely response actions.

H. "RCRA" shall mean the Resource Conservation and Recovery Act, 42 U.S.C
Section 6901 et seq., as amerded by the Hazardous and Solid Waste Amendments

of 1984, Pub. L. 98-616.



I. "RD/RA Work Plan" shall mean the combined Remedial Design Work Plan (RD
Work Plan) and Remedial Action Work Plan (RA Work Plan) for each Operable
Unit that provide for 'iuplementatim of the remedial design, remedial action,
and operation and maintenance of the remedial action for that Operable Unit
at the Facility, as submitted by U.S. DOE and approved by U.S. EPA pursuant
to Section XI of this Agreement.

J. "Remedial Investigation" or "RI" shall mean the investigation conducted
to fully determine the nature and extent of the release or threat of release
of hazardous substances, pollutants, contaminants, or hazardous constituents,
and to gather necessary data to support the feasibility study and the

K. "site" shall include all areas within the property boundary of FMPC and
any other areas that received or potentially received released hazardous
substances, pollutants, contaminants, or hazardous constituents. The term
shall have the same meaning as "facility" as defined by Section 101(9) of

CERCIA, 42 U.S.C. §9601(9).

L. "Submittal" shall mean any document, report, schedule, deliverable, work
plan, or other item to be submitted to U.S. EPA pursuant to this Agreement.

.M. "0.S. DOE" shall mean the United States Department of Eneruy.

N. "J.5. EPA" shall mean the United States Envirommental Protection Agency.



IV. PURPCSE

A, The general purposes of this Agreement are‘to:

1. Ensure that the envirommental impacts associated with past and
present activities at the Site are thoroughly investigated and that
appropriate response action(s) are taken as necessary to protect the public
heaith, welfaz“e, ard the envircment;

2. Establish a procedural framework and schedule for developirnsg,
implementirg, and menitoring appropriate response actions at the Site in
accordance with CERCIA, the National Contingency Plan (NCP)}, U.S. EPA CERCIA
guidance ard policy, RCRA, and U.S. EPA RCRA gquidance and policy: .and

3. Facilitate cooperation, exchange of information and participation
of the Parties in such actions.

B. Specifically, the purposes of this Agreement are to:

1. Establish requirements for conducting the four removal actions
identified in Section IX consistent with the purposes of this Agreement and
in a manner consistent with the NCP.

2. Establish requirements for the performance of a RI to determine
fully the nature and extent of the threat to the public health or welfare or
the envirorment caused by the release and threatened release of hazardous
substances, pollutants, contaminants, or hazardous constituents at the Site;
and establish requirements for the performance of a FS to identify, evaluate,
ard select alternatives for the appropriate remedial action(s) to prevent,
mitigate, or abate the release or threatened release of hazardous substances,



9
pollutants, contaminants, and hazardous constituents at the Site in’
accordance with CERCLA.

3. Identify the nature, cbjective, and schedule of respanse actions
to be taken at the Site. Response actions at the Site shall attain that
degree of cleamup of hazardous substances, pollutants, contaminants, and
hazardous constituents mandated by CERCIA.

4. Implement the selected removal action(s) and remedial action(s) in
accordance with CERCIA.

5. Assure compliance with Federal and State hazardous waste laws and
requlations for matters covered by this Agreement.

V. SCOFE

Urder this Agreement, U.S. DOE agrees it shall: _

A. Conduct the removal actions for the Site in accordance with the
timetables and requirements set forth in Section IX of this Agreement. The
removal actions shall meet the purposes set forth in Section IV of this
Agreement.

B. For each Operable Unit at the Site, conduct and report upon an RI and
Rigk Assessment in accordance with the timetables and requirements set forth
in Section X of this Agreement. The RI and Risk Assessment shall meet the
purposes set forth in Section IV of this Agreement.

C. For each Operable Unit at the Site, conduct, develcp, and report upon
an FS in accordance with the timetables ard requirements set forth in Section
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X of this Agreement. The FS shall meet the purposes set forth in Section IV
of this Agreement.

D. Following campletion of the RI, Risk Assessment, and FS for each
Operable Unit, publish its proposed plan for public review and comment in
accordance with the requirements of Section X of this Agreement.

E. For each Operable Unit at the Site, submit its proposed draft Record of
Decisien (ROD) to U.S. EPA in accordance with the time schedule set forth in
Section X of this Agreement.

F. Following finalization of the ROD for each Operable Unit as set forth
in Section X of this Agreement, Gevelcp and submit a RD/RA work plan for
design and implementation of the selected remedial action(s) in accordance
with Section XI of this Agreement.

G. Following review and approval by U.S. EPA of the RD/RA work plan for
each Operable Unit, implement the remedial action(s) in accordance with
Section XTI of this Agreement.

VIi. NOTICE OF ACTION

U.S. EPA has given notice of issuance of this Agreement to the State of
Chio.
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VII. FINDINGS OF FACT/CONCIDSIONS AND DETERMINATIONS CF 1AW

A, For the purposes of this Agreement, the following constitutes a summary
of the facts upon which this Agreement is based. None of the facts related
herein shall be considered admissions by any Party. This section contains
findings of facts by U.S. EFA, and shall not be used by any person related or
unrelated to this Agreement for purposes other than determining the basis of

1. The Feed Materials Production Center (FMPC) is located at 7400
Willey Road, Fernald, Ohio 45030 (mailing address: P.O. Box 398705,
Cincinnati, Chio 45239-8705) and is an industrial facility owned by the
United States and operated by Westinghouse Materials Campany of Chio
(Westinghouse) under a managament and cperating contract that began January
1, 1986. The facility began cperating in 1952. Between the years‘of 1952
ard 1985, FMPC was operated by Natiocnal Lead of Chio, Inc. under contract
with U.S. DOE. The facility is located approximately twenty miles northwest
of downtown Cincinpati, Chic. FMPC preduction cperations cover approximately
136 acres in the center of a 1,050-acre site.

2. 'Ihesiteisdefinedasailareaswitlﬁnthepnpertybmrﬂaxyof
the FMFC ard any other areas that received or potentially received released
hazardous substances, pollutants, contaminants, or hazardous constituents
fram the FMPC. |

3. FMPC's primary function has been the production of metallic
uranium fuel elements, target cores, ard other uranium products for use in
weapons production reactors and other programs cperated for U.S. DOE.
Historicallif, thorium was also processed ard is am:éntly being stored at the
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facility. As a result of these processes, -t.he plant has generated both
radicactive and non-radicactive hazardous waste.
4. On November 21, 1989, (54 Federal Register 48184) the FMPC was
included on the NPL.

B. On the basis of results of testing and analysis and the review of files
and records by U.S. EPA and the chio Enviramental Protection Agency (OEFA),
U.S. EPA has determined that:

1. Hazardous substances, pollutants, or contaminants as defined in
Section 101(14) and (33) of CERCIA, 42 U.S.C. §9601(14) and (33), and
hazardous constituents as listed in Appendix VIIT to 40 Code of Federal
Requlations (CFR) Part 261 and Appendix IX to 40 CFR Part 264 have been
released at ard frcm the facility within the meaning of Sections 101(22),
104, 106, and 107 of CERCIA, 42 U.S.C. §§9601(22), 9604, 9606 and 9607.

2. MMPC constitutes a facility within the meaning of Section 101(9)
of CERCIA, 42 U.S.C. §9601(9), and Section 3008(h) of RCRA, 42 U.S.C.
§6928(h) .

3. U.S. DCE is a person as defined by Section 101(21) of CERCIA, 42
U.S.C. §9601(21).

4. U.S. DOE 1s the cwmer of the FMPC as defined by Section 101(9) and
107(a) (1) of CERCIA, 42 U.S,.C. §§9601(9) and 9607(a) (1).

5. With respect to those releases and threatened releases identified
in Paragraph B.1 above, U.S. DCE is a responsible person within the meaning
of Secticn 107 of CERCIA, 42 U.S.C. §9607.
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6. FMFC is an existing hazardous waste management facility as defined
urder 40 CFR 260.10 and Section 3004 and 3005 of RCRA, 42 U.S.C. §§6924 and
6925.

7. Any response measures to be taken pursuant to this Agreement are
reascnable and necessary to protect public health or welfare or the

8. The determinations necessary for the issuance of an order under
Section 106(a) of CERCIA have been made, and U.S. DOE commits to undertake
the work cutlined in this Agreement without contest.

VIIT. STATUTORY CCMPLIANCE/RCRA-CERCIA INTBGRATTON

A. The Parties intend to integrate into this comprehensive Agreement U.S.
'DOE's CERCIA response cbligations and RCRA corr.ective action obligations that
relate to the release(s) of hazardous substances, pollutants, contaminants,
or hazardous constituents covered by this Agreement. Therefore, the Parties
interd that activities covered by this Agreement will be deemed to achieve
campliance with CERCIA, 42 U.S.C. §9601 et seq.; to satisfy the corrective
action requirements of Sections 3004(u) and 3004 (v) of RCRA, 42 U.S.C.
§§6924(u) and 6924(v) for a RCRA permit, and Section 3008(h) of RCRA, 42
U.S.C. §6928(h) for interim status facilities; and to meet or exceed all
applicable or relevant and appropriate Federal and State laws and
regulations, to the extent required by Section 121 of CERCIA, 42 U.S.C.
§9621. However, this Agreement is not a RCRA permit.
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B. Based upon the foregoing, the Parties intend that any removal ar
remedial action(s) selected, implemented and completed under this Agreement
shall be deemed by the Parties to be protective of human health ard the
ervirorment such that remediation of releases covered by this Agreement shall
cbviate the need for further corrective action under RCRA. The Parties agree
that with respect to releases of hazardous waste and hazardous constituents
covered by this Agreement, RCRA shall be considered an applicable or relevant
ard appropriate requirement (ARAR) pursuant to Section 121 of CERCIA.

C. If a RCRA permit is issued to U.S. DOE for on-going hazardous waste
management activities at the facility, U.S. EFA shall reference and
incorporate any appropriate provisions, including appropriate schedules (and
the provision for extension of such schedules), of this Agreement into such
permit. The Parties intend that the judicial review. of any permit conditions
vhich reference this Agreement shall, to the estent authorized by law, only
be reviewed under the provisions of CERCIA.

D. Except for the provisions specifically set forth herein, this Agreement
shall not alter U.S. DOE's authority with respect to removal actions
conducted pursuant to Secticn 104 of CERCIA, 42 U.S.C, §9604.

. REMOVAL ACTICNS
A. U.S. DCE shall develop ard perform the following removal actions in

accordance with the provisions of this section to abate, minimize, stabilize,
mitigate, or eliminate the release or threat of release of hazardous
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substances, pollutants, contaminants, or hazardous constituents at or from
FMPC in accordance with the schedules outlined below:

1. Removal Number 1: Contaminated Water Under FMFC
Buildings

U.S. DOE has submitted to U.S. EPA for approval a work plan for work to be
performed in removing the contaminated water from under Plant 6. U.S. DOE
has received approval for implementation of this work plan. Upen receipt of
notice from U.S. EfA, U.S. IXE shall submit to U.S. EPA for approval a work
plan for the further removal of additional cont;am:'.nated water from under that
or any other FMPC building in accordance with schedules specified by U.S. EPA

in the notice.

2. Removal Number 2: Waste Pit Area Run-off Control

On or before May 30, 1990, U.S. DOE shall submit to U.S. EPA for approval
an Engineering Evaluation/Cost Analysis (EE/CA) to evaluate removal
alternatives to address contaminated waste pit area runoff. At the same
time, U.S. DOE shall make the EE/CA available for public comment in
accordance with the NCP. Within thirty (30) days of U.S. EPA approval of the
EE/CA or within thirty (30) days of the clese of the public camment pericd,
whichever is later, U.S. DOE shall submit to U.S. EPA for approval in
accordance with Paragraph C. of this Section a work plan for the work to be
performed in completing the selected altermative(s).

3. Removal Number 3: Smrth'Grmmdwater Contamination Plume
U.S. ICE is preparing an EE/CA to evaluate removal altermatives for the
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south groundwater contamination plume. 2Amcng the alternatives that are being
evaluated are: (1) a groundwater collection system, the locatiocn of which
will be established after additional data is collected regarding the
magnitude and extent of groundwater contamination; and (2) an alternate water
supply for users of contaminated groundwater.

On December 15, 1989,. U.S. DOE submitted to U.S. EPA for review amd
approval a proposal for the additional monitoring wells to further evaluate
the south groundwater contamination plume. This proposal is subject to the
review ard approval process cutlined in Paragraph C of this Section. U.S.
DOE shall include in this proposal a schedule for installation of the wells
and sudmission of data to U.S. EPA. U.S. DOE shall implement the approved

- proposal in accordance with the schedule contained therein. This proposal

shall provide for adiitional groundwater monitoring in the event U.S. EPA
determines that additional data is necessary upon its evaluation of the data
s.zhnit‘bed‘p.:rsuant to the approved proposal.

On or before April 15, 1990, U.S. DOE shall submit the EE/CA that evaluates
removal alternatives for the south groundwater contamination plume to U.S.

EFA for review and approval in accordance with Paragraph C of this Section.

At the same time, U.S. DOE shall make the EE/CA available for public camment
in accordance with the NCP. In the event that a groundwater collection
system is among any alternatives selected, U.S. DOE shall submit to U.S. EPA,
within ninety (90) days of notification that no additional grourdwater data
is required to support this removal, a work plan for implementation of that
alternative, In the event that an alternate water supply or any other
removal alternative is selected, U.S. DOE shall submit within thirty (30)
days of U.S. EPA's approval, or within thirty (30) days of the close of
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public cament pericd whichever is later, a work plan for implementation of
that alternative. The work plan(s) shall include schedules for campletion of
design, camencement of construction, and campletion of construction.

4. Removal Number 4: Silos 1 and 2

On or before August 1, 1990, U.S. DOE shall submit to U.S. EPA for
approval, an EE/CA for a removal action for siles 1 and 2. At the same time,
U.S. DOE shall make the EE/CA available for public coment in accordance with
the NCP. As part of this EE/CA, U.S.DOE shall include the evaluation of the
feasibility of construction of a protective structure enclosing siles 1 amd
2. Within thuty (30) days of U.S. EPA approval of the EE/CA, or within
thirty (30) days of the clese of the comment period whichever is later, U.S.
DOE shall submit to U.S. EPA for approval a work plan for the implementaticn
of the selected removal action.

B. The work plans required by this section shall provide a concise
description of the activities to be undertaken to comply with the
requirements of this Agreement. The work plans shall also contain but not be
limited to the following: 1) a health and safety plan; 2) a sampling and
analysis plan; 3) a quality assurance plan; and 4) a schedule for the
campletion of the work to be performed.

C. Except as otherwise set forth in this section, any work plan, EE/CA or
proposal to be submitted pursuant to this section is subject to U.S. EPA
review and ﬁndification, approval, or disapproval in consultation with the
State. Any medification of any work plan, EE/CA or proposal shall be

3
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consistent with the purposes of this Agreement, CERCIA, the NCP, and U.S. EPA
guidance and policy documents. Within thirty (30) days of receipt of any
work plan, EE/CA or proposal, U.S. EPA shall notify U.S. DOE in writing, of
modification, approval, or disapproval of the work plan, EE/CA or proposal or
any part thereof. Upcon receipt of U.S. EPA's written notification of
modification or disapproval of any work plan, EE/CA, or proposal, U.S. DOE
shall submit a revised work plan, EE/CA or proposal within thirty (30} days
of receipt of such notice. In the event subsequent disapproval ofanymrk
plan, EE/CA or proposal cannct be resolved by informal means, the dispute
resolution process of Section XIV shall be invoked. Within five (5) days of
U.S. EFA's approval, U.S. DCE shall camence implementation of the approved
work plan or proposal in accordance with the requirements and time schedules
set forth in the approved work plan or proposal. The fully approved work
plans, EE/CAs and proposals required under this Section shall be incorporated
intoardmadeanenforceablepartofthishgreauent.

D. All werk undertaken by U.S. DOE pursuant to this section shall be
performed in confdrmance with the requirements of this Agreement, CERCIA, the
NCP, and U.S. EPA guldance and policies. Except as provided for in Section
121 of CERCIA, U.S. DOE shall be responsible for cbtaining all applicable
State or local permits that are necessary for the performance of any work
under this Agreement.

E. All materials removed from the Site shall be disposed of or treated at
facilities in campliance with applicable or relevant and appropriate
provisions of the RCRA, the Toxic Substances Control Act, 15 U.S.C. §2601 et
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seq., and other Federal ard State requirements, including U.S. EPA's Off-Site
Policy (Revised Procedures for Plamming and Implementing Off-Site Response
Actions - Interim Policy, from J. Winstqn Porter dated November 13, 1987).
Permit requirements for such off-site disposal are given in Section XIII,
Paragraphs C and D.

F. Additional Removal Actions will be taken at the facility if:

1. U.S. ICE determines that a Removal Action is appropriate; or

2. U.S. EPA requests that a removal action be conducted and U.S. DOE
agrees to perform such removal; or

3. Newly discovered or re-evaluated releases or potential releases of
hazardous substances, pollutants, contaminants, or hazardous constituents at
or from the Site present an imminent and substantial endangerment to human
health or the envirorment. '

G. Except as otherwise provided by this Secticn, prior to initiating
removal activities, U.S. DOE shall notify U.S. EPA in writing by return
receipt mail or hamd delivery of its propcsed removal action and allow U.S.
EPA an adequate opportunity for timely review and canment U.S. IOE
notification shall contain adequate specificity to permit meaningful review
and cament. 2An emergency removal action taken because of imminent and
substantial endangerment to human health or the envirorment may be taken by
U.S. DXE without following the notice and camment procedures of this
Paragraph only if consultation would be impractical. U.S. DOE agrees to
exercise its removal authority only in a manner that is consistent with the
purposes of this hgreement, including the review and consultation provisions
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set forth herein. Nothing in this Section or any other part of this:
Agreement shall restrict U.S. EPA from taking any action authorized under
Section 106 of CERCIA necessary to abate releases or potential releases of
hazardous substances, pollutants, contaminants, or hazardous constituents at
or fram the facility that present an imminent and substantial endangerment to
public health or welfare or the enviromment.

X. REMEDTAL INVESTIGATION AND FEASTBITITY SIUDIES

A. The RI/Preliminary FS work plan, including sampling ard analysis plan
and quality assurance program plan (QAPP), has been approved by U.S. EPA.
These documents, including all U.S. EPA-approved addenda and modifications to
the work plan, are incorporated into and made an enforceable part of this

Areement and are included as Attacment I.

B. U.S. EPA recognizes that U.S. DOE has submitted a FS work plan to U.S.
EPA for review. Within thirty (30) days of receipt of notice from U.S. EFA,
U.S. DCE shall submit to U.S. EPA for approval, in consultaticn with the
State, a revised FS work plan to identify the operable units as described in
this Section. The revised FS work plan shall be considered a primary
doaument and finalized in accordance with the provisions of Section XII of
this Agreemant The revised FS work plan shall provide for the performance
of an FS for each operable unit that meets the standards set forth in CERCIA,
the NCP, and applicable U.S. EPA guidance and policy. The work plan shall
contain a schedule for the camletion of the FS report for each operable mit_
and prcvide- for submittal by U.S. DOE of an Initial Screening of Altermatives

rf' P .‘.
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Section.

C. For campletion of the RI/FS and implementation of the remedial actions,

the Site has been divided into five operable units ("the Operable Units") as

identified below. U.S. DOE shall finalize in accordance with Section XIT of

this Agreement, the listed draft primary documents for each operable unit in
accordance with the regquirements of this Agreement, CERCIA, the NCP,
applicable U.S. EPA guidance and policy, and schedules set forth below:

1. ~ Operable Unit 1: Waste pits 1-6, clear well, burn pit:

Draft Record of Decision: December 18, 1991

a.
b.
c.

d.

Initial Screening of Alternatives: July 23, 1990
RI Report/Risk Assessment: February 18, 1991

FS report: March 25, 1991 *

Proposed Plan: May 16, 1991

* Upon request by U.S. DOE, this deadline may be extended twenty (20) days.

2. Operable Unit 2: Other Waste Units (fly ash piles, lime sludge

ponds, solid waste landfill, south field area, and scrap metal

piles);

Draft Record of Decision: December 18, 1991

¢
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a. Initial Screening of Altermatives: Octcober 29, 1990
b. RI Report/Risk Assessment: February 11, 1991
c. FS report: March 25, 1991 *
d. Proposed Plan: May 15, 1991

* Upon request by U.S. DOE,ﬂaisdeadlinemybeexbexﬂedmrty'(ZO) days.

3.

Operable Unit 3: Production area and suspect areas outside
prodquction area (including effluent line to Great Miami River):

Draft Record of Decision: March 10, 1992

a. Initial ‘Sczeenirg of Alternmatives: September 24, 1990
b. RI Report/RJ.sk Assessment: 2April 8, 1991

c. FS report: May 15, 1991 + '

d. Proposed Plan: July 31, 1991

* Upcn recuest by U.S. DOE, this deadline ray be extended twenty (20) days.

4. Operable Unit 4: Silos 1,2,3, ard 4; and

Draft Record of Decision: August 16, 1991

a. Initial Screening of Altenﬁﬁva:‘ June 4, 1990
b. RI Report/Risk Assessment: August 27, 1990

c. FS report: November 25, 1990 *

d. Proposed Plan: January 16, 1991

* Upon request by U.S. DOE, this deadline may be exterded twenty (20) days.
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5. Operable Unit 5: All enviromental media, (i.e., including
groundwater, surface water, soils, air, flora, fauma, etc.):

Draft Record of Decision: March 12, 1992
a. Initial Screening of Alternatives: 2auwgust 27, 1990
b. RI Report/Risk Assessment: April 8, 1991
c. FS report: May 15, 1991 *
d. Proposed Plan: August 2, 1991
* Upon request by U.S. DOE, this deadline is extended twenty (20) days.

D. For each Operable Unit at the Site, U.S. IOE shall conduct and report
@nanRIandRiskAssesmmtﬁmtshallbefimlizedasprwidedforby
Section XIT of this Agreement, and in accordance with the reguirements and
timesd-xedul&ssetformintheapprwédRIworkplan, as amerded by this

Agreemernt.

E. For each Operable Unit at the Site, U.S. DOE shall develcp and submit
to U.S. EPA an Initial Screening of Altexrnatives to be finalized in
accordance with Section XIT. For each Operable Unit, U.S. DOE shall within
five (5) days of submittal of the Initial Screening of Alternatives to U.S.
EPA notify the State of Ohio and request the State to identify potential
State ARARs within thirty (30) days or less of receipt of the Initial
Screening of Alternatives in accordance with f.he recuirements of Section 121
of CERCILA. - o
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F. For each Operable Unit at the Site, U.S. DOE shall undertake and report
upon an FS that shall be finalized as set forth in Section XIT ard is in
accordance with the requirements and time schedules set forth in the approved
work plan.

G. Following finalization of the RI and FS Reports for each Operable Unit,
U.S. DCE shall, after consultation with U.S. EPA pursuant to Sectien XIT,
publish its proposed plan for public review and camment in accordance with
CERCIA, the NCP, ard applicable U.S. EPA policy ard guidance. Within thirty
(30) days following the close of the public comment period, U.S. DOE shall
submit to U.S. EPA a draft responsiveness summary and a proposed draft ROD
that considers comments received during the public comment period. Within
thirty (30) days of receipt of the draft responsiveness summary and proposed
draft ROD, U.S. EPA, in consultation with the State, will review and approve
or request U.S. DOE to modify the draft responsiveness summary and proposed
draft ROD in accordance with U.S. EPA's caments. Within thirty (30) days of
receipt of U.S. EPA's coments, U.S. DOE shall incorporate U.S. EPA's
caments and submit a draft responsiveness summary and draft ROD to U.S. EPA
for its approval or mdification. In the event that U.S. ERA, in
consultation with the State, approves the the initial draft responsiveness
summary an:irprq.)osed draft ROD or the revised draft responsiveness summary
and draft ROD, U.S. DOE will sign the the final documents and transmit the
ROD to U.S. EPA for signature within thirty (30) days of being notified of
U.S. EFA's approval. In the event that U.S. EPA does not approve the rev1sed
draft responsiveness summary and draftRO\ID, U.S. ERA, in dmggtation with

5
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the State, shall modify these documents and sign the ROD. The ROD is final
and effective upon sig:ﬁtm:e by the Regional Administrator and not subject to
dispute by U.S. DCE.

H. All documents approved pursuant to this Section, are incorporated and
made an enforceable part of this Agreement.

XI. REMEDIAL DESTGN/REMEDTALACTION

A. Within sixty (60) days of finalization of the ROD for each Operable
Unit as set forth in Section X, U.S. DOE shall submit to U.S. EPA for
approval in accordance with Section XII the work plan to accamplish the
design of the remedial action for that Operable Unit ("the Remedial Design
Work Plan" or "RD Work Plan"). The RD Work Plan shall include, but not be
limited to, a schedule for the implementation of the tasks required to
camplete the remedial design. In accordance with a deadline set forth in the
approved RD Work Plan for each Operable Unit, U.S. DOE shall submit to U.S.
EPA for approval, in accordance with Section XII, the remaining portion ("RA
wWork Plan') of the RD/RA Work Plan (the cambined RD Work Plan and RA Work
Plan), including bt not limited to, the following project plans: (1) a
sampling and analysis plan which includes quality assurance project plan(s)
and field sampling plan(s): (2) a health and safety/contingency plan; (3) a
plan for satisfaction of permitting requirements; (4) a groundwater
monitoring plan; and (5) an operations and mintename plan. The RD/RA Work
Plan, including the RD Work Plan, shall be developed by U.S. DOE in

conformance with the ROD, the Statement’ of Work (SOW), U.S. EPA Remedial
. i ‘er "‘\




26
Design and Remedial Action guidance ard policy applicable at the time of the
final ROD date, and any additional guidance documents provided by U.S. EFA.
The RI/RA Work Plan for each operable unit shall also include a schedule for
implementation of the RD/RA tasks and submittal of RD/RA reports.

B, U.S. DOE shall cammence the implementaticn of the RD work plan and RA
work plan for each Operable Unit within thirty (30) days of the finalization
of each work plan. All work shall be conducted in accordance with the NCP,
U.S. EPA quidance and policy, and the requirements of this Agreement,
including the standards specifications and schedules contained in the RD/RA

Work Plan.

C. All documents approved pursuant to this Section shall be incorporated
into and made an enforceable part of this Agreement.

XIT. CONSULTATION WI'H U.S. EPA
Review ard Comment Process for Draft and Final Documents

A. Applicability:

The provisions of this Section establish the procedures that shall be used
by U.S. DOE and U.S. EPA to provide the Parties with appropriate notice,
review, comment, and response to comments regarding RI/FS and RD/RA
documents, specified herein as either primary or secondary documents. In
accordance with Section 120 of CERCIA, U.S. DOE will normally be responsible

t“'\.\__.

V - £ gl .
for issuing primary and secomdary documents to U.S. EPA. As of the effective
Tt ’ ,—\...‘.'
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date of this Agreement, all draft and final reports for any deliverable
document identified herein shall be prepared, distributed and subject to
dispute resolution in accordance with Paragraphs B through J below.

The designation of a document as "draft" or "final" is solely for pn'pos&s
of consultation with U.S. EPA in accordance with this Section. Such
designation does not affect the cbligation of the Parties to issue documents
that may be referred to herein as "final", to the public for review and

comment as appropriate and as required by law.

B. General Process for RI/FS and RD/RA doauments:

1. Primary documents include those reports that are major, discrete
portions of RI/FS and RD/RA activities. anry documents are initially
issued by the U.S. DOE in draft and are subject to review and cament by U.S.
EPA, in consultation with the State of Chio. Following receipt of coamments
an a particular draft primary document, U.S. DOE will respond to the comments
received and issue a draft final primary document that will become the final
primary document either 30 days after the period established for review of a
draft final document if dispute resolution is not imvoked or as modified by
decision of the dispute resolution process.

2. Secondary documents include those reports that are discrete
portions of the primary documents and are typically input or feeder
documents. Secondary documents are issued by U.S. DOE in draft subject to
review and cament by U.S. EPA, in consultation with the State of Chio.
Although U.S, DOE will respond to comments received, the draft secorndary
documents may be finalized in the context of the cofzesporﬁixyg primary

o

]

\‘\



28
documents, A secondary document may be disputed at the time the
correspording draft final primary document is issued.

C. Primary Reports:

1. U.S. DOE shall camplete and transmit draft reports for the
following primary documents to U.S. EPA for review and camment in accordance
with the provisions of this Section:

a. Remedial Investigation/Risk Assessment Report:

b. Initial Screening of Altermatives;

¢. Feasibility Study Report:

d. Proposed Plan;

e. Remedial Design Work Plan; and

f. Remedial Action Work Plan,

2. Only the draft final reports for the primary documents identified
above shall be subject to dispute resolution. U.S. DOE shall conmplete and
transmit draft primary documents in accordance with the timetable and
deadlines established in work plans required by Agreement.

D. Secondary Documents:

1. U.s. VDOE shall camplete and transmit draft reports for the
following secorndary document to U.S. EPA for review in accordance with the
provisions of this Section:

1. Initial Remedial Action/Data Qualitj Objectives;

2. site Characterization summary; |

3. ‘Detailed Analysis of Alternatives;
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4. Post-screening Investigation Work Plan; #
S. Treatability Studies; *
6. Sanﬁling and Data Results; and
7. Responsiveness Summary.
* If determined to be necessary by U.S. EPA

2. Although U.S. EPAmycamaentonthedraftreports for the
secondary documents listed above, such documents shall not be subject to
dispuate resolution except as provided by Paragraph B hereof. Target dates
shall be established for the coumpletion and transmission of draft secondary
reportsinmeworkplansreqlﬁ.redb);thjsAgreement,

E. Meetings of the Project Managers on Development of Reports:

The Project Managers shall meet approximately every thirty (30) days,
except as cotherwise agreed by the Parties, to review and discuss the progress
of work being performed at the site on the primary a.rx:l‘seoorﬂary documents.
Prior to preparing any draft report specified in Paragraphs C and D above,
the Project Managers shall meet to discuss the report results in an effort to
reach a commen ﬁﬂerstarﬂirg, to the maximum extent practicable, with respect
to the results to be presented in the draft report.

F. Identification and Determination of Potential ARARs:

1. For those prinafy reports or secondary documents that consist of
or include ARAR determinations, at least thirty (30) days prior to the
issuance of a draft report, the U.S. EPA, U.S. IOE, and State Project
Managers shall meet to.identify and propose, to the best of their ability,

‘o‘
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all potential ARARs pertinent to the report being addressed. Draft ARAR
determinations shall be prepared by the U.S. DOE in accordance with Section
121(d) (2) of CERCIA, the NCP and pertinent policy and quidance issued by U.S.
EPA. The determination of final ARARs by U.S. EPA shall be final and not
subject to dispute by U.S. DOE.

2. 1In identifying potential ARARs, the Parties recognize that actual
ARARs can be identified only on a site-specific basis and that ARARs deperd
on the specific hazardous substances, pollutants, contaminants, and hazardous
constituents at a site, the particular actions pzﬁposed as a remedy and the
characteristics of a site. The Parties recognize that ARAR identification is
necessarily an iterative process and that potential ARARs must be re-examined

throughaut the RI/FS process until a final ROD is issued.

G. Review and Comment on Draft Reports:

1. U.S. DCE shall complete and transmit each draft primary report to
U.S. EPA on or before the corresponding deadline established for the issuance
of the report. U.S. DOE shall complete and transmit the draft secondary
document in accordance with the target dates established for the issuance of
such reports in work plans submitted pursuant to this Agreement.

2. Unless the Parﬁia mitually agree to ancther time period, all
draft reports shall be subject to a thirty (30) day period for review ard
comnent. Review of any document by U.S. EPA may concern all aspects of the
report (including conpleteness) and should include, but is not limited to,
technical evaluation of any aspect of the document, and consistency with
CERCIA, the NCP and any U.S. EPA guidance or policy. Comments by U.S. EPA

e
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the canment and, if appropriate, make changes to the draft report. Comments
shall refer to any pertinent sources of authority or references upon which
the comments are based, and, upcn request of U.S. DOE, U.S. EPA shall provide
a copy of the cited autherity or reference. In cases involving camplex or
urusually lengthy reports, U.S. EPA may exterd the thirty (30) day comment
period by written notice to the U.S. ICE prior to the end of the thirty (30)
day period. If U.S. EPA gives notice to U.S. DOE of such extension beyond
the thirty (30) day period, any delay by U.S. DCE in performance of this
Agreement that is due to U.S. EPA's document review time beyond fifty (50)
days shall not be considered a violation of this Agreement and the time
allowed for performance of work wxler this Agreement shall be extended for
the same periocd of time beyond fifty (50) days. On or before the close of
the comment period, U.S. EPA shall transmit by next day mail their written
camnents to the U.S. DOE.

3. Representatives of the U.S. DOE shall make themselves readily
available to U.S., EPA durmg the coment period for purpeses of informally
responding to questions and camments cn draft yeports. Oral caments made
during such discussions need not be the subject of a written respcnse by U.S.
DOE on the close of the comment period.

4. In commenting on a draft report that contains a proposed ARAR
determination, U.S. EPA shall include a reasoned statement of whether there
is an cbjection to any portion of the proposed ARAR determination. To the
extent that U.S. EPA does object, it shall explain the basis for its
cbjecticn in detail and shall identify any ARBRs that it believes were not
properly addressed in the proposed ARAR determination.
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5. Following the close of the comment period for a draft report, U.S.
DCE shall give full consideration to all written caomments on the draft report
submitted during the coment period. Within thirty (30) days of the close of
the comment period on a draft secondary report, U.S. DOE shall transmit to
U.S. EPA its written response to camments received within the comment pericd.
Within thirty (30) days of the close of the cament pericd on a draft primary
report, U.S. DCE shall transmit to U.S. EPA a draft final primaiy report,
which shall include U.S. DOE's response to all written caments, received
within the camment pericd. While the resulting draft final report shall be
the responsibility of U.S. DOE, it shall be the product of consensus to the
maximm extent possible.

6. U.S. IXE may extend the thirty (30) day period for either
respmﬂingtocaﬁnemsmadraftreportorforismixgthedraftfinal
primary report for an additional twenty (20) days by providing notice to U.S.
EPA. In appropriate circumstances, this time period may be further extended
in accordance with Section XVIII.

H. Availability of Dispute Resolution for Draft Final Primary Documents:
1. Dispute resolution shall be available to the Parties for draft
final primary reports as set forth in Section XIV.
2. VWhen dispute resolution is invoked on a draft primary report, work
may be stopped in accordance with the procedures set forth in Section XIV.

I. Finalization of Reports:
ﬁxedxaftfinalprinax?reportshallsgweasmfiznlprinmyreport
. Ay ) N . .
) if no party invokes dispute resolution regarding the document or, if invoked,
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at campletion of the dispute resolution process should U.S. DOE's position be
sustained. If U.S. DOE's determination is net sustained in the dispute
resolution process, U.S. DOE shall prepare, within not more than thirty (30)
days, a revision of the draft final report that conforms to the results of
dispute resolution. In apprepriate circumstances, the time peried for this
revision period may be externded in accordance with Section XVIII.

J. Subsequent Modifications of Final Reports:

Following finalization of any primary report pursuant to paragraph I
above, U.S. EFA or U.S. DOE may seek to modify the report, including seeking
additional field work, pilot studies, computer modeling or other supporting
technical work, only as provided in Paragraphs 1 and 2 below.

1. U.S. EFA or U.S. DCE may seek to modify a report after
finalization if it determines, based on new information (i.e., information
that became available, or conditions that became known, after the report was
finalized) that the requested modificaﬁion is necessary. U.S. EPA or U.S.
DOE may seek such a modification by submitting a concise written request to
the Project Manager of the other Party. The request shall speciff the nature
of the requested modification and how the request is based on new
informatieon.

2. In the event that a consensus is not reached by the Project
Managers on the need for a modification, either U.S. EPA or U.S. DOE may
invoke dispute resolution to determine if such modification shall be
conducted. Modification of a report shall be required only upon a showing

that: (1) the requested medification is based on significant new

informaticn, and ,(-Z)ﬁﬂ;e requested modification could be of significant

~,
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assistance in evaluating impacts on the public health or the envirorment, in
evaluating the selection of remedial altermatives, or in protecting human
health and the enviromment.
3. Nothing in this Paragraph J shall alter U.S. EPA's ability to
request the performance of additional work pursuant to Section XV of this
Agrecment, which does not constitute modification of a final document.

XITI. PERMITS

A, U.S. EPA and U.S. DOE recognize, under Section 121(d) ard 121{e) (1) of
CERCTA, 42 U.S.C. §§9621(d) and 9621(e) (1) and the NCP, that portions of the
response actions under this Agreement and conducted entirely on the Site are
exempted fram the procedural reguirement to cbtain Federal, State, or local
permits. U.S. DOE must satisfy all Federal and State standards,
requirements, criteria, or limitations that would have been included in any
such permit to the extent required by CERCIA and the NCP.

B. When U.S. DCE proposes a response action to be conducted entirely on
the Site, which in the absence of Section 121(e) (1) of CERCIA and the NCP
would require a Federal or State permit, U.S. DOE shall include in its
submittal to U.S. EPA:

1. Identification of each permit that would ctherwise be required;
2. Identification of the standards, requirements,
. criteria, or limitations that would have had to have been met to obtain each
such permit; and
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3. Explanation of how the response action will meet the standards,
requirements, criteria, or limitations identified in item 2 above.

C. Paragraphs A and B above are not intended to relieve U.S. DOE from the
requirement(s) of cbtaining a permit whenever it proposes a response action
involving the shipment, movement, or any other off-site activity with respect
£0 hazardous substances, contaminants, pollutants, or hazardous constituents
fram the Facility.

D. U.S. DOE shall notify U.S. EPA in writing of all permits required for
off-site activities as soon as practicable after U.S. DOE becomes aware of
the requirement. Upon request by U.S. EPA, U.S. DOE shall provide U.S. EFA
copies of all such permit applications and any other documents related to the

permit process.

.‘XJ.V. RESOIUTION OF DISFUTES

Except as specificalljr set forth elsewhere in this Agreement, if a dispute
arises under this Agreement, ﬂzeprccedtmofthisSectionstﬁll apply.
This Seci:im does not apply to RODs and Responsiveness Summaries.

All Parties to this Agreement shall make reascnable efforts to informally
resolve disputes at the Project Manager or immediate supervisor level. If
moluticn‘mnt be achieved informally, the procedures of this Section

-, shall be implemented to resolve a dispute.

The Parties recognize the importance of prumoting consistency in the
directions under which U.S. DOE,will proceed at the Site. To this end, the
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Parties agree that in the case ¢f a dispute under this Section wherein U.S.
DOE claims to be subject to conflicting directives from U.S. EFA and the
State of Chio, a representative of the OEPA shall be invited for consultation
in dispute resoluticn, in accordance with the requirements of CERCIA. This
may include informal dispute resolution, the Dispute Resolution Cammittee,
the Senior Executive Cammittee and/or consultation with U.S. DOE prior to
final dispute r&solu;im. Nothing in this section shall restrict U.S. EPA
fram issuing a final determination pursuant to the dispute resolution

process.

A. Within thirty (30) days after: (1) theberiod established for the
review of a draft final primary document; or (2) any action which leads to or
generat%adisplte,thedispmirgmrtyslnllsuhnittothestherpartya
written statement of dispute setting forth the nature of the dispute, the
work affected by the dispute, the disputing Party's position with respect to
the dispute, and the information the disputing Party is relying upon to
support its position. |

B. Prior to any Party's issuance of a written statenem: of dispute, the
disputing Party shall engage the other Party in informal dispute resolution
ancng the Project Managers and/or their immediate supervisors. Within the
thirty (30) day informal dispute resolution period described in paragraph A.
of this Section, the Parties shall meet as many times as are necessary to
discuss ard attempt resolution of the dispute,
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C. If agreement cannct be reached on any issue within the informal dispute
resolution period, the disputing Party shall forward the written statement of
ﬁsputetoﬂmbisptemiutimcamitteeﬂmerebyelevatﬁgﬂmedispmeto
the Dispute Resolution Cammittee for resolution.

D. The Dispute Resolution Cammittee will serve as a forum for resolution
of disputes for which agreement has not been reached through informal disputel
resolution. The individuals designated to serve cn the Dispute Resolution
Camnittee shall be employed at the policy level (Senior Executive Service or
equivalent) or be delegated the authority to participate on the Dispute |
Resolution Camuittee for the purpose of dispute resolution unxier this
Agreement, The U.S. EPA representative on the Dispute Resolution Committee
is the Associate Director, Waste Management Division of U.S. EPA Region V.
U.S. IOE's designated member is the Assistant Manager for Defense émgrans,
Oak Ridge Operations. Written notice of any delegation of authority from a
Party's designated representative on the Dispute Resolution Committee shall
be provided to all cother Parties within five (5) days of such delegat_:i.cm.

E. Following elevation of a dispute to the Dispute Resolution Committee,
the Dispute Resolution Cammittee shall have twenty-cne (21) days to
unanimously resolve the dispute and issue a written decision. If the Dispute
Resolution Conmittee is unable to unanimcusly resclve the dispute within this -
twenty-cne (21) day period, the written statement of dispute shall be

forwarded to the Senior Executive Cormittee for resolution.
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F. The Senior Executive Camittee will sexvéasthefonm for resolution
of disputes for which agreement has not been reached by the Dispute
Resolution Committee. The U.S. EPA representative on the Senior Executive
Camittee is the Regional Administrator of U.S. EPA Region V. U.S. DOE's
representative on the Senior Executive Committee is the U.S. DOE ©ak Ridge
Operations Manager. The Senior Executive Cammittee members shall, as |
appropriate, confer, mest and exert their best efforts to resclve the dispute
ard issue a written decision. If unanimous resolution of the dispute is not
reached within twenty-cne (21) days, U.S. EPA's Regional Administrator shall
issue a written position on the dispute. Within twenty-one (21) days of the
Regional Administrator's issuance of U.S. EPA's pbsition, U.S. DOE may issue
a written notice elevating the dispute to the Administrator of U.S. EPA for
resolution in accordance with all applicable laws and procecdures. In the
eveni:thattheU.S. DOE elects not to elevate the dispute to the
Administrator within the designated twenty-one (21) day escalation period,
U.S. DOE shall be deemed to have agr&d with the Regional Administrator's
written position with respect to the dispute. |

G. Upon escalation of a dispute to the Administrator of U.S. EPA pursuant
to Paragraph F above, the Administrator will review and resolve the dispute
within twenty-one (21) days. Upon request, and prior to resolving the
dispute, the U.S. EPA Administrator shall mest and confer with the Secretary
of U.S. DCE to discuss the issue(s) under dispute. The Administrator shall
pzwz.de U.S. ICE with a written final decision setting forth resolution of

the dispute.
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H. The pendency of any dispute under this section shall not affect U.S.
DOE's responsibility for timely performance of the work required by this
Agreement, except that the time period for campletion of work affected by
such dispute shall be extended for a period of time usually not to exceed the
actual time taken to resolve any good faith dispute in accordance with the
procedures specified herein. All elements of the work required by this
Agreement which are not affected by the dispute shall contimue and be
campleted in accordance with the applicable schedule.

I. W¥hen dispute resolution is in progress, work affected by the dispute
will immediately be discontimmued if -U.S. EPA requests, in writing, that work
related to the dispute be stopped because, in U.S. EPA's opinion, such work
is inadequate or defective, and such inadequacy or defect is likely to yield
an adverse effecﬁ on human health or the envirorment, or is likely to have a
substantial adverse effect on the remedy selection or implementation process.
To the extent possible, U.S. EPA shall give U.S. DOE prior notification that
a work stoppage request is forthcoming. After stoppage of work, if U.S. DOE
believes that the work stoppage is inappropriate or may have potential
significant adverse irrfpacts, U.S. DOE may meet with the U.S. EPA Region V

Waste Management Division Director to discuss the work stoppage. Following

this meeting, and further consideration of the issues, the Division Director

will issue, in writing, a final decision with respect to the work stoppage.
The final written decision of the Division Director may immediately be
subjected to formal dispute resolution. Such dispute may be brought directly
to the either the Dispute Resolution Committee or the Senior Executive

Committee, "at tft}g -discretion of U.S. DOE.
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J. Within twenty-cne (21) days of resolution of a dispute pursuant to the
procedures specified in this Section, U.S. DOE shall incorporate the
resolution and final determination into the appropriate plan, schedule or
procedures and procesd to implement this Agreement according to the amended
plan, schedule or procedures.

K. Resoluticn of a dispute pursuant to this section of the Agreement
constitutes a final resolution of any dispute arising urder this Agreement.
U.S. DOE shall abide by all terms and corditions of any final resolution of
dispute obtained pursuant to this section of this Agreement.

XV. ADDITICNAL WORK

A. In the event that U.S. EPA determines that additional work or
modification to work is necessary to accamplish the cbjectives of this
Agreement, justification of such additional work or modification to work will
be provided to U.S. DOE. The justification for additional work shall include
the nature of the work arxd the technical justification for its performance.

U.8. ICE agrees, subject to dispute resolution, to inplement such work.

B. Any additional work or modification to work determined to be necessary
by U.S. DOE shall be proposed in writing and will be subject to review as a
primary docament, unless a waiver (confirmed in writing within five (5) days_:,
if verbél) to this requirement is received from U.S. EPA prior to
commencement o,f_arw- work done pursuant to this Section.
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C. Any additional work or modification to work approved pursuant to
Paragraphs A or B of this Section, shall be completed in accordance with
standards, specifications, and schedules approved by U.S. EPA. If any
additional work or modification to work will adversely affect work scheduled
or will require significant revisions to the approved work plan, U.S. EPA
Remedial Project Manager/On-Scene Coordinator (REM/OSC) shall be notified
immediately of the situation and be followed by written explanation within

five (5) days of the initial notificatien.
XVI. ENFORCEABILITY

A. The Parties agree that:

1. Upon the effective date of this Agresment, any standard,
regulation, condition, requirement, or order which has became effective under
CERCIA ard is incorporated into this Agreement is enforceable by any person
pursuant to Section 310 of CERCIA ard any violation of such standaxd,
regulation, condition, requlrenerrt or order will be subject to civil
penalties under Sections 310(c) and 109 of CERCIA and Section 3008 of RCRA;

2. All timetables or deadlines associated with the development,
implementation and campletion of the RI/FS shall be enforceable by any Jperson
pursuant to Section 310 of CERCIA, and any viclation of suéh timetables or
deadlines will be subject to civil penalties under Sections 310(c) and 109 of
CERCLA; _

3. All terms ard conditions of this Agreexfuent which relate to remcwval

and remedial actions, including corresponding timetables, debgdlines or
o ’.j."' T . . P A
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schedules, and all work associated with the removal or remedial actiens,
shall be enforceable by any perscn pursuant to Section 310(c¢) of CERCIA, ard
any violation of such terms or conditions will be subject to civil penalties
under Sections 310(c) and 109 of CERCIA; and

4. Any final resclution of a dispute pursuant to Section XIV. of this
Agreement which establishes a term, condition, timetable, deadline or
schedule shall be enforceable by any perscn pursuant to Section 310(c) of
CERCIA, and any vioclation of such term, condition, timetable, deadline or
schedule will be subject to civil penalties under Sections 310(c) and 109 of

CERCTA.

B. Nothing in this Agreement shall be construed as authorizing any person
to seek judicial review of any action or work where review is barred by any

provision of CERCLA, including Section 113(h) of CERCIA.

C. The Parties agree that both Parties shall have the right to enforce the

terms of this Agreement.
XVIi. srmmmmrm

A. In the event that U.S. DCE fails to submit a primary document or draft
ROD and Responsiveness Summary to U.S. EPA pursuant to the appropriate
timetable or deadline in accordance with the requirements of this Agreement,
or fails to camply with a term or condition of this Agreement which relates
to a removal or final remedial action, U.S. EPA may assess a stipulated
penalty against U.S. DOE. A stipulated penalty may be asseised in an amount

W
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not to exceed $5,000 for the first week (or part thereof), and $10,000 for
each additional week (or part thereof) for which a failure set forth in this

Paragraph ocaurs.

B. Upcn determining that U.S. DOE has failed in a manner set forth in
Paragraph A, U.S. EPA shall so notify U.S. DOE in writing. If the féilure in
question is not already subject to dispute resolution at the time such notice
is received, U.S. DOE shall have fifteen (15) days after receipt of the
notice to invoke dispute resolution on the question of whether the failure

did in fact occur. U.S. DOE shall not be liable for' the stipulated penalty

‘assessed by U.S. EPA if the failure is determined, through the dispute

resolution process, not to have ocourred. No assessment of a stipulated
penalty shall be final until the conclusion of dispute resolution procedures
related to the assessment of the stipulated penalty.

C. The anmual reports required by Section 120(e) (5) of CERCIA shall
inciude, with respect to each final assessment of a stipulated penalty
against U.S. DOE under this Agreement, each of the following:

1. The facility responsible for the failure;
2. A statement of the facts and circumstances giving rise to the

failure;

3. A statement of any admmistr;-:ltive or other corrective action taken
at the relevant facility, or a statement of why such measures were determined
to be inappropriate;

4, A statement of any additionmal éction taken by or at the facility

to. prevent recurrence of the same type of failure; and
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5. The total dollar amount of the stipulated penalty assessed for the
particular failure.

D. Stipulated penalties assessed pursuant to this Section shall be payable
to the Hazardous Substances Respense Trust Fund from furds authorized and

appropriated for that specific purpose.

E. In no event shall this Section give rise to a stipulated penalty in

excess of the amount set forth in Section 10% of CERCIA.

F. This Section shall not affect U.S. DOE's ability to obtain an extension
of a timetable, deadline or schedule pursuant to this Agreement.

G. Nothing in this Agreement shall be construed to -render any officer or
employee of U.S. DOE personally liable for the payment of any stipulated
penalty assessed pursuant to this Section.

XVIII. EXTENSTONS

A. Either a timetable, deadline, or a schedule shall be extended upon
receipt of a timely request for extension and when good cause exists for the
requested extension. Any request for extension by U.S. DCE shall be
submitted in writing and shall specify: |

1. 'The timetable, deadline or the schedule that is sought to be

~ 2+ The length of the extension scught;
: \"’+._ "”A AN
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3. The gocd cause(s) for the extarslon. and
4. Any related timetable, deadline, or schedule that would be
affected if the extension were granted.

 B. Good cause exists for an extension when scught in regard to:

1. An event of Force Maieure;

2. A delay caused by lamthe.r party's failure to meet any requivement
of this Agreement: |

3. A delay caused by the good faith invocation of dispute resoluticon
or the initiation of judicial action:

4. A delay caused, or which is likely to bhe caused, by the grant of
an extension in regard to ancther timetable, deadline, or schedule; and

5. Any cther event or series of events mutually agreed to by the
Parties as constituting gocd cause (e.g., additicnal time needed for public

participation and document review).

C. Absent agreement of the Parties with respect to the existence of good
cause, U.S. DOE may seek and cbtain a determination through the dispute

resolution process that good cause exists.

D, Within seven (7) days of receipt of a request for an extension of a
timetable, deadline, or a schedule, U.S. EPA shall advise the U.S. DOE in
writing of its position on the request. Any failure by U.S. EPA to respord
within the seven (7) day pericd shall be deemed to constitute concurrence in
the request for extension. If' U.S. EPA does not concur with the requested

I .
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extension, it shall include in its statement of nonconcurrence an explanation
of the basis for its position.

E. If there is consensus among the Parties that the recuested extension is
warranted, U.S. EPA shall extend the affected timetable, deadline or schedule
accordingly. If there is no consensus among the Parties as to whether all or
part of the requested extension is warranted, the timetéble, deadline or
schedule shall not be extended except in accordance with the determination
resulting from the dispute resolution process.

F. Within seven (7) days of receipt of a statement of nonconcurrence with
the reguested extension, U.S. DOE may invoke dispute resclution pursuant to

Section XIV.

G. A timely and good faith request for an extension shall toll any
assessment of stipulated penalties or application for judicial enforcement of
the affected timetable, deadline or schedule until a decisicn is reached on
whether the requested extension will be approved. If dispute resolution is
invcked and the requested extension is denied, stipulated penalties may be
assessed and may accrue from the date of the original timetable, deadline or
schedule. Following the grant of an extension, an assessment of stipulated
penalties or an épplication for judicial enforcement may be sougpt only to
capel compliance with the i:imetable, déadline or schedule as most recently
extended.
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XIX. FORCE MAJEDRE

A. A Force Majeure event shall mean any event arising fram causes beyond
the control of a Party that causes a delay in or prevents the performance of
any obligation under this Agreement, including, but not limited to, acts of
God; fire; war; insurrection; civil disturbance; expleosion; unanticipated
breakage or accident to machinery, equipment, or lines of pipe despite
reasonably diligent maintenance; adverse weather corditions that could not be
reascnably anticipated; unusual delay in transportation; restraint by court
order or order of public authority; inability to cbtain, at reascnable cost
and after exercise of reasonable diligence and delegated authorities, any
necessary authorizations, approvals, permits or licenses due to action or
inaction of any governmental agency or authority other than U.S. DOE; delays
caused by campliance with applicable statutes or regulations governing
contracting, procurement or acguisition procedures, despite the exercise of
reasonable diligence; and insufficient availability of appropriated funds, if
the U.S. DOE has made timely request for such furxds as part of the budgetary
procmé as set forth in Section XX of this Agreement. A Force Majeure shall
also include any stnke or other labor dispute, whether or not within control
of the Parties affected thereby. Force Majeure shall not include :mc:reased
costs or expenses of Response Actions, whether or not anticipated at the time

such Response Actions were initiated.
B. If any event(s) occurs or has occurred that may delay the performance

of any chligation under this Agreement, whether or not caused by a force

majeure event, U.S. DOE shall notify by telephone the RRY/OSC or, in his or
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her absence, the Director of the Waste Management Division, U.S. EPA Regicn
V, within forty-eight (48) hdurs of when U.S. DOE first knew or should have
known that the event(s) might cause a delay. Within twenty (20) days of the
event(s) which U.S. DOE conterds is responsible for the delay, U.S. DOE shall
supply to U.S. EPA in writing the reason(s) for and anticipated duration of
such delay, the measures taken and to be taken by U.S. DCE to prevent or
minimize the delay, and the timetable for implementation of such measures.
Failure to give written explanation in a timely manner shall constitute a

waiver of any claim of force majeure.
XX, FUNDING

It is tﬁe expectation of the Parties to this Agreement that all obligations
of U.S. DCE arising under this Agreement will be fully funded. U.S. DCE
shall take all necessary steps and make best efforts to cbtain timely funding
to mest its obligations under this Agrée:rent.
In accordance with Section 120(e) (5) (B) of CERCIA, 42 U.S.C.
§9620(e) (5) (B), U.S. ICE shall include in its annual mport to Congress the
specific cost estimates and budgetary proposals associated with the
implementation of this Agreement. ' |

Any requirement for the payment or cbligation of funds, including
stipulated penalties, by U.S. DOE established by the terms of this Agreement
shall be subject to the availability of appropriated funds, and no provision
herein shall be interpreted to require obligaticn or payment of funds in
violation of the Anti-Deficiency Act, 31 U.S.C. 1341. In cases

vhere payment or cbligation of funds would constitute a violation of the

N
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Arrti-Deficiency Act, the dates established requiring the payment or
cbligation of such funds shall be appropriately adjusted.

If appropriated funds are not available to fulfill U.S. DOE's cbligations
under this Agreement, U.S. EPA reserves the right to initiate any other
action which would be appropriate absent this Agreement.

The parties recognize that U.S. EPA must possess adequate rescurces to meet
its comitments established by this Agreement. So that activities to be
performed pursuant to this Agreement may proceed, U.S. EPA agré% to
reprogram existing FY90 resources to fulfill its FY90 commitments established
by this Agreement. The parties agree that during FY90, the parties will
" explore any possible alternatives which may be available to ensure that
adequate rescurces are available to U.S. EPA to fulfill its commitments
established by this Agreement.

Notwithstanding any other provision of this Agreement, in the event that
U.S. EPA determines that adequate rescurces are not availablé to meet any
post=-FY90 cammitments established by this Agreement, U.S. EPA may terminate
this Agreement by written notice to DCE.

U.S. EPA reserves any rights it may have to seek or obtain reimbursement of“l
any funds expended by U.S. EPA at FMPC to the extent authorized by CERCIA; !
nothing herein shall prejudice U.S. EPA's ability to exercise any right to

reimpbursement provided for by CERCIA.
XIT. CERCIA FUNDING

U.S. DOE waives any claims or demands for compensation or payment under

Section 106(b), 111, and 112 of CERCIA against the Hazardous Substance
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Respense Trust Fund established by Section 221 of CERCIA for, or arising out
of, any activity performed or expenses incurred pursuant to this Agreement.
This Agreement does not constitute any decision or preauthorization of funds
under Section 111(a) (2) of CERCIA.

XXIT. IMMINENT AND SUBSTANTIAY, ENDANGERMENT

In the event that U.S. EPA determines that activities conducted pursuant to
this Agqreement or any other circumstances or activities may be creating an
imminent and substantial endangerment to the health or welfare of the people
on the Site or in the surrounding area or to the envirorment, U.S. EPA may
order U.S. DOE to halt further implementation of this Agreement for such
period of time as needed to take appropriate action including abating the
danger. In the event that U.S. DOE determines that any activities or work
being implemented under this Agreement may create an imminent threat to human
health or the enviromment from the release or threat of release of a
hazardous substance, pollutant, contaminant, or hazardous constituent, it may
stop any work or activities for such pericd of time as needed to respond and
take whatever action is necessary to abate the danger. U.S. DOE may stop
work under this Section for seventy-two (72) hours while seeking quidance
from U.S. EPA regarding the existence of the danger and whether to proceed

with the work.

A. U.s. DOE agrees it shall submit to U.S. EPA monthly written progress

-
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reports that describe the actions that U.S. DCE has taken during the previocus
month to implement the requirements of this Agreement. Progress reports
shall also describe the activities scheduled for the upcoming month.
Progress reports shall be submitted by the twentieth (20th) déy of each month
following the effective date of this Agreement. The progress reports shall
include a statement of the manner and extent to which the requirements ard
time schedules are being met as well as identify any anticipated delays in
meeting time schedules, the reason(s) for the delay, and actions taken to
prevent or mitigate the delay. Prodress reports shall include a statement
noting any changes in key personnel performing work pursuant to this
Agreement.

B. By the twentieth (20) day of each month, U.S. DOE shall submit to U.S.
EPA a summary of daily wastewater flows and radiomuclide concentrations and
loadings released to the Great Miami River and an estimate of runoff and

radiemuclide concentrations to Paddys Run during the previous month.
XXIV. NOTTIFICATION

A. Unless otherwise specified, any report or submittal or notice sent to
U.S. EPA by U.S. DCE pursuant to this Agreement shall be sent by next day
mail and addressed or hand delivered to:

U.S. Envirommental Protection Agency
Waste Management Division (SHR-12)
Attn: Catherine A. McCord

230 Scuth Dearborn Street

Chicago, Illinols 60604

B. Unless otherwise specified, any submittals or notices to be sent to U.S.
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DOE by U.S. EPA pursuant to this Agreement shall be sent by mail or hand
delivered to:

U.S. Department of Energy
FMPC Site Office

attn: Babby Davis

P.0. Box 398705

Cincinnati, Ohic 45239-8705

{ Routine correspondence may be sent via regular mail.
X}V. PROJECT MANAGERS

U.S. EPA ard U.S. DOE have both designated Project Managers for the purpose
of overseeing the implementation of this Agreement. The U.S. EPA Project
Manager shall have the authority vested in the RPM/0SC by the NCP.

U.S. EPA's RRM/OSC is:

Catherine A. McCord
U.S. Ewirommental Protection Agency
Waste Management Division (SHR=-12)
230 Scuth Dearborn Street
Chicago, Illinois 60604
{312 or FTS) 886-~4436
U.S. DOE's Project Manager is:
Bobby Davis

U.S. Department of Energy - FMPC Site Office
P.O. Box 398705

Cincinnati, Ohio 45234-8705
{513) 738-631%9

Any Party may change its designated Project Manager by notifying the cother
Party, in writing, within five (5) days of the change. To the maximum extent
possible, communications between U.S. DOE and U.S. EPA and all documents,

including reports, agreements, and other correspondence, concerning the
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activities performed pursuant to the terms and conditions of this Agreement,
shall be directed through the Project Managers. |

XXVI. SEAMPLING AND DATA/DOCUMENT AVATTARILITY

A. At the request of U,S, EPA, U.S. DOE shall make available to U.S. EPA
quality assured results of sampling, tests, or other data generated by U.S.
IOE or on their behalf, with respect to the implementation of this Agreement
within fifteen (15) days of their receipt from the laboratory by U.S. DOE or

its authorized representative.

B. At the recuest of U.S. EPA, U.S. [OE shall allow samples or split
samples to be taken. U.S. DOE's Project Manager shall notify U.S. EPA not
less than ten (10) husiness days in advance of any sample collection
follwing‘receipt of a U.S. EPA written request to take samples or split

samples.

XXVIT. RETENTION OF RECIRDS

U.S. DOE shall make available to U.S. EPA and shall retain, during the
pendency of this Agreement and for a period of ten (10) years after its
termination, at least one copy of all records and documents, cther than
intermediate drafts, in its possession, custody, or control which relate to
the performance of this Agreement, including, but not limited to, documents
refleéting the results of any sampling, test, or other data or information
gererated or acquired by U.S. DOE or on its behal”f‘, with respect to the Site,

-
SN
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and all documents pertaining to its own or any cther persen's liability for
respense action or costs under CERCIA. After the ten (10) year period ofv
docaament retention, U.S. DOE shall notify U.S. EPA at least ninety (90)
calendar days prior to the destruction of any’suc:h documents, and upen
request by U.S. EPA, U.S. DOE shall relinquish custody of the documents or
copies of the documents to U.S. EPA.

XXVITYI. ACCESS

A. Without limitation on any. authority conferred on U.S. 'EPA by statute
or regqulation, U.S. EPA and/or its Authorized Representatives shall have the

authority to enter the FMPC at all reascnable times for purposes consistent

with this Agreement.

B. To the extent that access is required by U.S. DOthareasofthesite
presently owned by or leaséd to parties other than U.S. DOE, U.S. IOE agrees
to exercise its authorities to cbtain access pursuant to Section 104(e) of
CERCIA from the owners or lessees upon the approval of any work plan, EE/CA,
or any other propesal that requires access to those properties to assure the
timely performance of U.S. DOE's cbligations under this Agreement. In the
event voluntary access has nqt been obtaiﬁed by U.S. DOE within thirty (30)
days of the approval of any work plan, EE/CA, or proposal, whichever is
earliest, that requires access to properties not owned or leased to U.S. DCE,
U.S. DOE agrees within the next thirty (30) days to refer the matter to the
U.S. Department of Justice fér the appropriate judicial process in accordance

with availal;le U.S. EPA or U.S. DOE guidance. Anf_:c‘iccess agreement. obtained

o
s 1
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by U.S. DOE shall provide for reasonable access by U.S. EPA and/or its
Authorized Representatives. U.S. DOE shall use its best efforts to assure
that the access agreements chall also provide that the owners of any property
where menitoring wells, purping wells, treatment facilities, sample
locations, or other response actions may be located shall notify U.S. DOE and
U.S. EPA by certified mail, retwrn receipt requested, at least thirty (30)
days prior to any conveyance of the property owners intent to convey any
interest in the property and of the provisions made for the continued
operation of the above-mentioned response actions pursuant to this Agreement.
In the event any existing access agreement fails to provide for access for
any activity required by this Agreement, U.S. DOE agrees to cbtain access in

accordance with the foregoing provisions of this Paragraph.
XX{. FIVE YFAR REVIEW

Consistent with Section 121(c) of CERCIA, and in accordance with this
Agreement, U.S. DOE agrees that U.S. EPA will review remedial actions no less
often than each five (5) years after the installation of final remedial
actions to assure that human health and the enviromment are being protected
by the remedial actions being implemented. If, upon such review, it is the
judgment of U.S. EPA that additional action or modification of the remedial
actions is appropriate in accordance with Section 104 or 106 of CERCIA, U.S.

EPA shall require U.S. DOE to implement such additional or modified action.
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XXY. OIHER CIAIMS

Nothing in this Agreement shall constitute or be construed as a bar or
release from any claim, cause of action, or demand in law or equity by or
against any person, firm, partnership, or corporation not a signatory to this
Agreement for any liability it may have arising cut of or relating in any way
to the generation, storage, treatment, handling, transportation, release, or
disposal of any hazardous substances, hazardous wastes, pollutants,
contaminants, or hazardous constituents found at, taken to, or taken from
FMPC. U.S. EPA shall not be held as a party to any contract entered into by
U.S. DOE to implement the requirements of this Agreement. This Agreement
shall not restrict U.S. EPA from taking any legal or response action for any

matter not specified as a part of this Agreement.
XXXI. OMER APPLICAELE IAWS

A. All actions required to be taken pursuant to this Agreement shall be
undertaken in accordance with the requirements of all applicable Federal, '

State, and local laws and regqulations to the extent required by CERCIA.

B. The requirements of 40 CFR Part 61, Subpart Q for radon emissions shall
be applied to all sources at the Site through any future campliance agreement
negotiated between U.S. DOE and U.S. EPA under the Clean Air Act, 42 U.S.C.

§7401 et seq.
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XOOT. AMENDMENT OF AGREEMENT

A. This Agreement can be amended or modified solely upon written consent
of both U.S. DOE and U.S. EPA. Such amercdments or medifications shall have

as the effective date that date on which they are signed by U.S. EPA.

B. Any reports, plans, specifications, schedules, and attachments required
by this Agreement are, upon approval by U.S. EPA, incorporated into this
Agreement.

XXXITI. TRANSFER OF PROPERTY

No conveyance of title, easement, or other interest in FMPC property on
which any contairment system, treatment system, monitoring system, or other
response action(s) is installed or implemented pursuant to this Agreement
shall be consummated by U.S. DOE without provision for continued maintenance
of any such system or response action(s). No conveyance of title, casement,
or other interest in the U.S. DOE property shall oocur without meeting
recquirements of Section 120(h) of CERCIA and/or regulaticns issued
thereunder. At least thirty (30) days prior to any conveyance, U.S. DOE
shall notify U.S. EPA of the provisions made for the continued operation and
maintenance of any response action(s) or system installed or implanented‘
pursuant to this Agreement. U.S. EPA will review any such proposed
conveyance with regard to any effect it may have on the RI, any operable

unit, or RA.

e
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YOIV, PUBLIC PARTICIPATION

A. U.S. DCE agrees that this Agreement-arxi any subsequent response
actions shall comply with administrative record and public participation
requirements of CERCLA, including Section 117 of SARA, the NCP, and U.S. EPA
guidance on public participation and administrative records.

B. U.S. [CE shall develop and implement a Public Involvement and Response
Plan that responds to the need for an interactive relationship with all
interested community elements regarding activities undertaken by U.S. DCE.
U.S. DOE shall submit the Plan to U.S. EPA within thirty (30) days of the
effective date of this Agreement and shall modify and implement the plan that
it has submitted to U.S. EPA to incorporate any U.S. EFA caments. U.S. DOE
shall develop the plan in a manner consistent with Section 117 of SARA, the
NCP, U.S. EPA quidelines set forth in U.S. EPA's Community Relations

Handbook, amd any modifications thereto.

C. The public participation requirements of this Agreement shall be
implemented so as to meet the public participation requirements applicable to

RCRA under 40 CFR Part 124 and Section 7004 of RCRA.

D. Upon the effective date of this Agreement, U.S. DOE shall establish and
maintain an administrative record at the following locations in accordance
with Section 113(k) of CERCIA for all response actions pursuant to this
Agreement:
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MPC Administration Building lane Public Library

7400 Willey Road North Third & Buckeye Streets

Fernald, Chio 45239 Hamilton, Chioc 45011
The administrative record shall be established ard maintained in accordance
with current and future U.S. EPA policy and guidelines. It shall be updated
at least bi-monthly. A third administrative record shall be sulmitted to
U.S. EPA, U.S. IOE shall maintain an administrative record irdex that will
be modified with each addition to the administrative record. A copy of the
modified administrative record index shall be sukmitted to U.S. EPA with each
addition to the administrative record. U.S. EPA retains the right to make
final determinations as to the contents of administrative records.

E. U.S. DCE shall follow the public participation requirements of CERCIA
Section 113(k) amd camply with any guidance and/cr regulations issued by U.S.
EPA with respect to this Section.

XXV, - PUBLIC CCMMENT

A. Within fifteen (15) days of the date of signam of this Agreement. by
U.S. EPA and concurrence by the Attormey General, U.S. EPA shall announce the
availability of this Agreement to the public for review and coment. U.S.
EPA shall accept comments from the public for a period of thirty (30) days
after such amnourncement. At the end of the comment period, U.S. EPA sﬁall
transmit to U.S. DOE all coments received during the comment period. U.S.

EPA shall review these comments and:
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1. Determine if the Agreement shall be made effective in its present
form, in which case U.S. DOE will be so notified. The Agreement shall beccme
effective on the date said notice is provided to-U.S. DOE; or
2. Determine that modification of the Agreement is necessary, in
which case U.S. DOE will be presented with a revised Agreement by U.S. EFA
that includes all required changes to the Agreement.

B. In the event of significant revision or public cament, notice
procedures of Section 117 and 211 of SARA shall be followed and a

responsiveness summary shall be published by U.S. EPA.

C. In the event that modification of the Agreement is determined by U.S.
EPA to be necessary pursuant to Subparagraph A.2 above, within twenty (20)
days of the receipt of the revised Agreement, U.S. DOE reserves the right to
withdraw from the Agreement. If US DOE dees not provide US EPA with
written notice of withdrawal from the Agreement within such twenty (20) day
period, the modified Agreement shall autcmatically become effective on the
twenty-first (21) day.

XXVI. TERMINATION
The provisions of this Agreement shall be deemed satisfied upon the receipt

of written notice fram U.S. EPA that U.S. DOE has demonstrated to U.S. EPA's

satisfaction that all terms of this Agreement have been completed.
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XVII. EFFECTIVE DATE

This Agreement is effective upon issuance of a notice to U.S. ICE by U.S.
EPA following inmplementation of Section XXXV of this Agreement.

XXXVITI. U.S. DOE'S ENVIRCNMENTAL RESTCRATION AND WASTE MANAGFMENT PLAN

. U.S. DOE is preparing an Environmental Restoration and Waste Management
Plan (Five-Year Plan), that will identify, integrate, and prioritize
campliance and clearmup activities at all U.S. DOE nuclear facilities and
sites and provide a consistent basis for U.S. DOE to address ernvirommental
requirements and develop and support its budget requests. U.S. DOE's Five-
Year Plan will be updated arnually to incorporate any changes that occur in
the program, including changes due to the following factors: the |
availability of Cogressional funding, application of a national
prioritization system to envirormental restoration and waste management
‘.activities corducted under the Five-Year Plan, conditions determined as the
result of assessment ard characterization activities at U.S. DOE facilities

and sites, and new or amended regulatory requirements.

on July 18, 1986, U.S. DOE entered into an FFCA with U.S. EPA providing for
a RI/FS and remedial action to study and clean up .releases arnd threatened
releases of hazardous substances at and from the FMPC. U.S. EFA and U.S. DOE
have agreed to enter into this Agreement that amends the provisions relating
to the completion of the RI/FS and remedial action of the July 18, 1986 FFCA,

to meet requirements of Section 120 of CERCIA f_or"”émy facility on the NPL.
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The activities and related milestones in the Five~Year Plan shall be .
consistent with provisions, including requirements and schedules, of this
Agreement; it is the intent of U.S. DOE that the Five-Year plan be drafted to
ensure that the provisions of this Agreement are incorporated into the U.S.
DOE plamning ard budget process. Nothing in the Five-Year Plan shall be
construed to affect the provisions of this Agqreement. In the event that the
application of the Five-Year Plan's national prioritization system by U.S.
DOE results in a proposed implementation schedule for envirormental
restoration and waste management activities that is different frum the
schedules developed pursuant to this Agreement, U.S. DOE may request in
writing an amendment to th:.s Agreement or the extension of deadlines
established by this Agreement. Where necessary, U.S. DOE may also invoke the
appropriate dispute resclution provisions of this Agreement. Pending
resolution of any dispute, the schedules developed pursuant to this Agreement
shall remain enforceable in accordance with the terms hereof. Any resulting
amencments or modifications to this Agreement will be incorporated, as
necessary, in the anmaal updates to the Five-Year Plan.

XXTX. COOVENANT NOT TO SUE/RESERVATION OF RIGHIS

In consideration of U.S. DOE's compliance with this agreement and based on
the information known to the Parties on the effective date of this Agreement,
U.S. EPA agrees that compliance with this Agreement shall stand in lieu of
any civil remedies, including administrative, legal and equitable, against
U.S. IOE, its employees, its contractors or their employees available under

current law to U.S. EPA regarding the mrre..ntly{,kn&m releases or threatened
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releases of hazardous substances, pollutants, conmtaminants, and hazardous
substances, pollutants, contanﬁhants, and hazardous constituents at the Site
which are the subject of the RI/FS(s) and which will be addressed by the
remedial action(s) provided for under this Agreement. Nothing in this
Agreement shall preclude U.S. EPA from exercising any administrative, legal
and equitable remedies available (including the assessment of civil penalties
and damages if such are ctherwise legally assessable) to require additional
response action by U.S. DOE in the event that the implementation of the
- requirements of this Agreement is no lomger protective of public health or

the envircrment.
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IT IS SO AGRFED:

By:

o %,gfmg M/{/&

OakRidge(i:eratims
U.S. Department of Energy

%g/ V4 Lenit 4 1590
David A. Ullrich, Acting Director Date -

Waste Management Division
U.s. Environmental Protection Agency

valdas V. adamkus
ReglmalAdlnznlstrator
U.8. Enwviromental

Region V

//tb% A Mjﬂf 7 1950
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