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The U.S. Department of Defense,
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Based on the information available to the Parties on
the effective date of this Federal Facility Agreement
("Agreement"), and without trial or adjudication of any issues of

fact or law, the Parties agree as follows:
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I.

JUR;SDICTIQN )

Each Party is entefing'into this Agreement pursuant to
the following authorities:

1.1 The United States Environmental Protection
Aéency ("U.S. EPAY"} enters into those portiohs of this Agreement
that relate to the Remedial Investigation)Féasibilitf'Study- '
("RI/FS") pursuant to Section 120{e) {1} of the Comprehensive
Environmental Response, Compensation, and Liability Act

("CERCLA"M)}, 42 U.S.C. § 9620(e) (1), as amended by the Superfund

Amendments and Reauthorization Act of 1986 ("SARA"), Pub, L.

99-499 (hereinafter referred to as ("CERCLA") and Executive Order

12580.

1.2 "U.S. EPA enters inteo those portions of this

se s st

Agreeﬁ;néféﬂéétféiéée ég‘inf;fiﬁ_féﬁ;éiéiiéctidﬁé‘and final
remedial actions pursuant to Section 120(e) (2} of CERCLA,
42 U.S.C. § 9620(e)(2), and Executive Order 125801

1.3 The United States Army .("Army") enters into
those portions of this Agreement that relate to the RI/FS
pursuant to Section 120(e) (1) of GERCLA, 42 U.S.C. § 9620(e) (1),
Executive Order 12580, the National Envirommental Policy Act,
42 U.5.C. § 4321, and the Defense Environmental Restoration
Program (“DERP"), 10 U,.S.C. § 2701 et seq..

1.4 The Army enters into those portions of this
Agreement that relate to interim remedial actions and final
remedial actions pursuant to Section 120(e) (2) of CERCIA,

FEDERAL FACILITY AGREEMENT - Page 3 January 5, 1990
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“42 U.S.C. § 9620(e)(2), Executive Order 12580, and the DERP.

1.5 The State of Washington Department of
Ecology ("Ecology") enters into this Agreement pursuant to
Sections 107, 120(e)(2), 120(f), and 121(f) of CERCLA, 42 °U.8.C.

§§ 9607, 9620(e)(2), 9620(f), and 9621(f), and Titles 70 and 43

of the Revised Code of Washington. -
1 A
DEFINITIONS
2.1 The terms used in this Agreement shall have

the same meaning as defined in Section. 101 of CERCLA, 42 U.S.C..
§ 4601, and the NCP, 40 CFR Part 300, and Section 1004.of RCRA,
42 U.S.C. § 6903. In addition:

_(a) "Agreement“ shall méan this document and
shall 1nclude all Attachments to this document. All such
Attachments shall be incorporated by reference and are an
integral part of this document, and enforceable pursuant to this
Agreement and applicable law and regulations;

(b)) "ARAR" or "Applicable or Relevant and
Appropriate Requirements" shall mean any standard, requirement,
criterion, or limitation as provided in Section 121(d) {(2) of
CERCLA, 42 U.S.C. § 9621(d)(2):

(c) "“Army" shall mean the United States Army,
its successors, assigns, and authorized representatives;

(d) M"CERCLA" shall mean the Comprehensive
Environmental Response, Compensation, and Liability Act,

FEDERAL FACILITY AGREEMENT ~ Page 4 January 5, 1990
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42 U.S.C. § 9601 et seq., as amended by the Superfund Amendments
and Reauthorization Act of 1986 ("SARA"), Pub. L. 99-499;

| (e} *Days" shall mean calendar days, unless.
otherwise specified. If a due date falls on a Saturday, §unday,
or Federal holiday, the due date shall be extended to the
following business day; -

(f} "Ecology" shall mean the State of Washington
Department of Ecology, its employees, and authorized
representatives;

(§) "Interim Remedial Actions" or "IRA" shall
mean all discrete response actions implemented prior_te a final
remedial action which are taken to preventﬁer:minimize the
release of hazardous substances, pollutants, or contaminants se
that they do not mlgrate or endanger publlc health, welfare, or
the env1ronment. All 1nter1m remedlal aetaons shall be
undertaken in accordance with with the NCP, 40 C.F.R. Part 300,
as amended, and with the requirements of CERCLA. Application of
this definition will not preclude the Army from taking such
emergency actions as it deems appropriate;

(h) "NCP* shall mean the National 0il and
Hazardous Substances Pollution Contingency Plan, 40 C.F.R. Part
300, as amended;

(i) T"Paragraph" shall mean a numbered paragraph
of this Agreement;

(i} "Part"” shall mean one of the thirty-six (36)
subdivisions of this Agreement:

FEDERAL FACILITY AGREEMENT - Page 5 January 5, 1990
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(k) “Parties" shall mean the Army, U.S. EPA, and

Ecology u

(1) "RCRA" shall mean the Resource Conservation
and Recovery aAct, 42 U.S.C. § 6901 et seq., as.amended by;the
Hazardous and Solid Waste Amendments of 1984 ("HSWa"), Pub. L.
98-616; -

(m) "Site" shall mean Fort Lewis Military
Reservation which covers about eighty—six thousand (86;000) acrés
on the southeastern shore of Puget Sound near Tacoﬁa,wihlPierééﬁ
and Thurston Counties, Washington.

(n) "U.S. EPA" shall mean the United States
Environmental Protection Agency, including Region 10, its

employees, and authorized representatives;

(o) - "Work Plan" shall mean the Management Plan &

(includes RI/FS. Work Plan) or RD/RA Work Plans, incorporated
herein by reference, which are prepared in accordance with Office
of Solid Waste and Emergency Response ("OSWER") Directives

9355.3-01 (October 1988) and 9355,0-4A (June 1986), and the NCP.

ITI.
PURPOSE

3.1 The general purposes of this Agreement are

to:
(a) Ensure that the environmental impacts
associated with past and present activities at the Site are

thoroughly investigated and appropriate removal and remedial

FEDERAL FACILITY AGREEMENT -~ Page 6 January 5, 1990
FORT LEWIS




NN

W

@n ~] 22} o

(o)

10
11
.12
13
14
15
16
17
is
19
20
21
22
23
24
25
26
27

28

action{s) taken as necessary to protect the public health,
welfare, and the environment;

(b) Establish a procedural framework and

'schedule for developing, implementing, and monitoring appropriate

response actions at the Site in accordance with CERCLA, the NCP,
Superfund guidance and policy, RCRA, RCRA guidance and poclicy;
and
(c) Facilitate cooperation, exchange of
information, and participation of the Parties in such actions.
3.2 Specifically, the purposes of this Agreement.
are to: |

(a) Identify removal and Interim Remedial Action

("IRA") alternatives which are appropriate at the Site prior to

the implementation of final remedial action(s) for the Site. 1IRA
éifefnafiﬁesnéhali‘be idéntifiedHand proposéd tsjthe Paf£iéé‘é§
early as poggible‘prior to formal proposal of IRA(s) to U.é. EPA
pursuant to CERCLA. This process is designed to promote
cooperation among the Pafties in identifying IRA alternatives
prior to selection of final IRA(s):

(b) Establish requiféments for the performance
of an RI to determineAfully the nature and extent of the threat
to the public health or welfare or the environment caused by the
release and threatened release of hazardous substances, .
pollutants, or contaminants at the Site and to establish
requirements for the performance of -an FS for the Sité to
identify, evaluate, and select alternatives for the appropriate

FEDERAL FACILITY AGREEMENT - Page 7 Jamauary 5, 1990
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remedial action(s) to prevent, mitigate, or abate the release or
threatened release of hazardous substances, pollutants, or
contaminants at the Site in accordance with CERCLA;

(¢) Identify fhe nature, objective, and schedule
of response actions to be taken at the Site. Response actions at
the Site shall attain that degree of cleanup of hazardous
substances, pollutants, or contaminants mandated by CERCLA;

() Implement the selected intérim and final
remed1a1 actlon(s) 1n accordance w1th CERCLA and meet the
requirements of Section 120(e) (2) of CERCLA, 42 U.S.C.

§ 9620(e)(2), for an interagency agreement between U.S. EPA and
the Army: |

(e) Assure compllance, through this Agreement,

with other federal and state hazardous waste laws and regulatlonS;:

.for matters covered herein;.

(f) Coordinate response actions at the Site with

_the mission and support activities at Fort Lewis; and

(g) Expedite the cleanup process to the extent

consistent with protection of human health and the environment.

Iv.

PARTIES BOUND

4.1 ~ This Agreement shall apply to and be binding
upon the Afmy, U.S. EPA, and Ecology. This Agreement shall also
apply to subsequent owners and operators of any portion of the

Site. The Army agrees to include notice of this Agreement in any

FEDERAL FACILITY AGREEMERT - Page 8 January 5, 1990
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document transferring ownership to any subsequent owners and
operators cf any portion of the Slte in accordance with Section
120(h) Of CERCLA, 42 U.S.C. § 9620(h), 40 C.F.R. §§ 264.119 and
264.120, and Part XXXII of this Agreement. )

4.2 " The Army will notify U.S. EPA and Ecology of
the identity of its contractors performing work under this
Agreement. The Afmy shall provide copies of this Agreement to
all contractors performing any work.pursuant to this Agreement.

4.3 The Deputy Assistant Secretary of the Army,

the Director of the Washington Department of Ecology, an

"Authorized Representative of the Office of the Attorney General

of the state of Washington, and the Assistant Administrator of
U.S. EPA shall each certify that he or she is fully‘aﬁthorized to
enter into the terms ‘and condltlons of thls Agreement and to .
1ega11y blnd such Party to thlS Agreement. '

4.4 Under no condition shall a Party'under this
Agreement utilize the services of any consultant, prime
contractor, or subcontractor who has been suspended, debarred, or
voluntarily excluded within the scope of 40 C.F.R. Part 32 or
Federal Acquisition Regulation at 48 C.F.R. Subpért 9.4.

V.

STATUTORY COMPLIANCE/RCRA—-CERCI.A INTEGRATION

5.1 The Parties intend to integrate Army's
CERCLA response obligations and RCRA corrective action

obligations of other statutes which relate to the release(s) of

FEDERAL FACILITY AGREEMENT - Page 9 January-S, 1990
FORT LEWIS




T 14

10
11
12

13

15
16
17
18
19
20 §f
21
22
2|
24
25

26

27

28

hazardous substances, hazardous wastes, pollutants, or
contéﬁinants covered by this Agreement into this comprehensive
Agreement. Therefore, the Parties intend that activities covered
by this Agreement will achieve compliance with CERCLA, 42-U.S.C.
9601 et seq.; to satisfy the corrective action requirements of
Section 3004(u) and (v), 42 U.S.C. § 6924(u) and (v), for a RCRA
permit, and Section 3008(h), 42 U.S.C. § 6928(h), for interim
statﬁé"fééilitiéé{”anEHEbfﬁéét'af‘exéeed all applicable or
reiévéht and apprdpfiateAfedeféihand‘stﬁte laws and régulations?
to the extent required by Section 121 of CERCLA, 42 U.S.C. §
9621, and appliéable state law.

ﬁ‘é.z. Based upon the foregoing, the Parties inteﬁam

that any remedial action selected, implemented, and completed

under this Agreemenﬁ-wili-be protectiﬁe_of human health-and the.

environment such that remediatibn of reieases covered by this
Agreement shall .obviate the need for further corrective action.
The Parties agree that with respect to releases of hazardous
waste covered by this Agreement that have occurred on a site,
RCRA and Ch. 70.105 et seq. of the Revised Code of Washington
("RCW") shall be considered ARARs pursuant to Section 121 of
CERCLA, 42 U.S.C. § 9621. If RCRA or RCW Ch. 70.105 et seq.
ARARs are waived by the Record of Decision ("ROD") pursuant to
Section 121 of CERCLA, 42 U.S.C. § 9621, Ecology shall have the
right to withdraw from this Agreement within sixty (60) days
following the effective date of the ROD and exercise any legal

rights and remedies available under law. If Ecology exercises

FEDERAL FACILITY AGREEMENT -~ Page 10 January 5, 1990
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its right to withdraw from this Agreement, Army expressly
preserves its ability to assert any defense that it may have
under the law in regard to the'legal right or remedies pursued by
Ecology. Releases oerthef hazardous waste activities not
covered by this Agreement remain subject to all applicablé state
and federal environmental requirements. -

5.3 ~  The Parties recognize that the requirement
to obtain permits for response actions undertaken pursuant to
this Agreement shall be as provided for in CERCLA and the NCP.

5.4 Nothing in this Agreement shall alter Army's .
authority with respect to removal actions conducted pprsuant to

Section 104 of CERCLA, 42 U.S.C. § 9604.

VI.
| FINDINGS OF FACT

T 6.1 . The Army neither admits nor dénies the

foiloWing Findings by the Regulétory Parties:_
(a) Fort Lewis is located near Tacoma in Pierce and

Thurston Counties, Washington, on the southeastern shore of Puget
Sound. It has been an Army facility since 1917. Industrial
operations at Fort Lewis have included maintenance of aircraft
and vehicles, repair gnd refurbishing of weapons, and
neutralization of caustic paint stripping waste and batﬁery
acids. Prior to the mid-1970s, wastes were disposed of at
on"sitéllandfills covering two hundred and'twenty—five (225}
acres. These disposal sites may have received hazardous wastes

FEDERAL FACILITY AGREEMENT - Page 11 January 5, 1990
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such as spent solvents, plating wastes, pesticides, and PCB;

(b) The Army completed an Installation Assessment at
Fort Lewis during Sepfember 1983. The purpose of the Assessment
was to identify and assess sites on Fort Lewis and its ouﬁlying
areas that posed a potential threat to human health or the-
environment, caused by the release or threatened release of
hazardoﬁs substances, pellutants, or contaminants;

(c) Landfill No. 5 was proposed for.listing on the
National Priorities List.("NPL") during October 1984 and was
listed on the NPL on August 21, 1987.

(d) The Logistics Center was proposed for listing on

the NPL on July 14, 1989. 54 Fed. Reg. 29,820 (July 14, 1989).

VIX.
REGULATORY‘DETERMINATIONS

7.1 | on the basis of the results of the testing
and analysis described in the Findings of Fact, U.S. EPA and
Ecology have determined that:

(a) Fort Lewis Military Reservation ("Site") is a
facility within the meaning of Sections 3008 of ﬁCRA and 101(9)
of CERCLA, 42 U.S.C. §§ 6928 and 9601(%9):

(b) Hazardous substances, pollutants, or contaminants
within the meaning of Sections 1004(5) and 3001 of RCRA, and
Sections 101(14) and 104{a) (2) of CERCLA, 42 U.S.C. §§ 6903(5),
6921, 9601(14) and 9604(a)(2), have been disposed of at the Site;

(c) There have been releases and there continue to be

FEDERAL FACILITY AGREEMENT - Page 12 January 5, 1990
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pollutants, or contaminants into the environment within the
meaning 6f Sections 101, 104, 106, and 107 of CERCLA, 42 U.S.C.
§§ 9601(22), 9604, 9606, and 9607, at and from the Site and
vicinity;

(d) With respect to those releases and threatened
releases, the Army is a responsible person within the meaning of
Sections 1004(15) of RCRA and 107 of CERCLA, 42 U.S.cC.

§§ 6903 (15) and 9607;

(e) The actions to be taken pursuant to this
Agreement are reasonable and necessary to protect the public
health or welfare or the environment; and

‘(ﬁ) A reasonable time for beginning and/or completing

the actions‘required has been provided.

VIII. SCOPE COF AGREEMENT
A. Work to be Performed
8.1 In addition to Landfill No. 5 and the
Logistics Center, the following hazardous waste units shall be
covered by this Agreement:

(a) Landfill No. 1

(b) Landfill No. 2

(c) DLandfill No. 6

(d) Fire Training Pit

(e) Industrial Wastewater Treatment Plant
(f) Battexry Acid Pit

(g) Pesticide Rinse Area

(h) Tllicit PCB Dump

(i) PCB Spill at DPDO Yard

(J) EOD Site 62 ' '

(k) Storm Water oOutfalls

(1) Solvent Refined Coal Plant

FEDERAL FACILITY AGREEMENT - Page 13 January 5, 1980
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(m) ILandfill No. 4
(n) Park Marsh

8.2 The Army will conduct and finance the cost;
of the RI/FS consultant study and implement the RD/RA Wory.Plan
at the Site in accordance with the incorporated Work Plans, and
all relevant statutes, regulations, policies,_guidance, and
criteria.

8.3 All work performed pursuant to this
Agreement shall be under the direction and supervision, or in:
consultation with a qualified engineer, geologist, or eguivalent
expert with expertise in hazardous substances site investigation
and remediation;

8.4 The Army shall perform the tasks and subnit
plans, reports, and other documents as requirgd-by those
provisiéns of the Work Plan. o -

8.5 i These matters are set forth in moreidétail
below and in the RI/FS and RD/RA Work Plans. This Agreement
fully incorporates the provisions of the Work Plans which relate
to the imblementation of this Agreement, including but not
limited to, definitions and procedures for submission, review,
and approval of documents.

B. Interim Remedial Actions

8.6 The Army shall develop and implement Interim
Remedial Actions ("IRAs") as required by U.S. EPA or Ecology
pursuant to this Agreement, and as set forth in the RI/FS Work

Plan. The IRA(s) shall be consistent with the purposes set forth

FEDERAL FACILITY AGREEMENT - Page 14 January 5, 1990
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in Part III of this Agreement. The U.S. EPA, in consultation
with the Army and Ecology, shall make the selection of the IRA(S)
for the éite. IRA(s) shall, to the greaﬁest extent practicable,
attain ARARs and be consistent with and contribute to the
efficient performance of final response actions.
wj'i' C. Remedial Investigations

8.7 The Army shall develop, conduct, and report
upon remedial investigations of the Site which comply with
applicable requirements of CERCLA, the NCP, and pertinent written ..
guidance and established written U.S. EPA policy, and which is iﬁ
accordance wipp'phe requirements and time schedules se£ forth in.

this Agreement.

D. Feasibility Studies

8.8 - % The Army shall design and report upon
feasibility studieé for thé'sité théhﬁéomply witﬁ'applicabie.
requirements of CERCLA, the NCP, and relevant guidance and
established U.S. EPA policy, and which is in accordance with the
requirements and time schedules set forth in this Agreement.

E. Remedial Actions

8.9 The Army shall develop and subnit its
proposed remedial action alternative following completion and
approval of an RI and FS. Ecology may reéommend the remedial
action alternative it deems appropriate to U.S. EPA. Pursuant to
Part XX, the U.S. EPA Administrator, in consultation with the
Army and Ecology, shall select the remedial action(s) for the

Site. Notwithstanding this Part, or any other Part of this

'FEDERAL FACILITY AGREEMENT - Page 15 ‘January 5, 1990
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Agreement, Ecology does not waive any right to seek judicial
review of an interim or final remedial action in accordance with

Sections 113 and 121 of CERCLA, 42 U.S5.C. §§ 9613 and 9621.

F. Implementation of Remedial Actions

8.10 Following selection by U.S. EPA, the Army
sha11 design, propose, and submit a detailed Work Plan for
1mp1ementatlon of each selected remedlal action(s), which will
include approprlate timetables and schedules to U.S. EPA and
Ecology. Following review by Ecology and U.S. EPA and subject to
the U.S. EPA Adnministrator's final approval, the Army shall
implement the remedial action(s) in accordance with the
requirements and time schedules set forth in the Work Plan.

;X.
' PROJECT MANAGERS

9.1 - Not later than five (5) days after the
effective date of this Agreement, the Army, Ecology, and U.S. EPA
shell each designate a Project Manager and alternate. Each
Project Manager shall be responsible for overseeing his.
principal's duties concerning the implementation of this
Agreement. All written communications between the Army and the
regulatory agencies (including communication by letter, reports,
notices, etc.), concerning activities related to this Agreement
shall be directed or a copy sent to the appropriate Project
Manager {s) .

9.2 Each Project Manager shall be, or rely upon,

a qualified and competent person with experience in hazardous
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substanCes site investigations and remedial actions and having
the skills necessary to implement this Agreement.

9.3 The Army, Ecology, and U.S. EPA may change
their respective Project Manager(s) by sending a written

notification to the other Parties no later than five (5) days
before the date of such change. "

9.4 . The Project Managers may, in accordance with
Part XX(J) of this Agreement, make modifications to the work to
be performed pursuant to this Agreement, or in techniques,
procedures, or design utilized in carryihg out this Agreemnient,
which are neceseary to the completion of the project.. |

9.5 The Projeet Managers for the Army shall be
present at Ft. Lewis or reasonably available to supervise work
performed at the Slte durlng 1mplementat10n of the work performed
pursuant to thlS Agreement and be reeeonably avallable to the |
U.S. EPA and.Ecology Project Managers for the pendency of this

Agreement. The.absence of the regulatory agency Project Managers

from the Site shall not be cause for work stoppage or delay.

X.
ACCESS
10.1 Without limitation on any authority
conferred on U.S. EPA and Ecology by statute or regulation,
U.S. EPA, Ecology, or their authorized representatives, shall
have the authority to enter Fort Lewis at all reasonable times
fer purposes consistent with the provisions of this Agreement,
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subject to any statutory and regulatory requirements as may be
necessary to protect national-seeurity or mission-essential
activities. Such authority shall include, but not be limited to:
inspecting records, operating legs, or contracts related to the
investigative and remedial work at Fort Lewis; reviewing the
progress of the Army in carrying out the terms of this Agreement;
conductlng such tests as U. S EPA Ecology, or the Pro;ect
Managers deem necessary, and verlfylng the data submltted to
U.S. EPA and Ecology. The Army shall provide an escort whenever
U.S. EPA or Ecology requires access to restricted areas of Fort
Lewis for purposes congistent with the proﬁisiens of this
Agreement,

10.2 The rights to access by U.S. EPA and

Ecology, granted in Paragraph 10.1 offthis.Sectibn, shall be

fsubject to those regulations as may ‘be necessary to protect

national security or mission-essential activities. Upon denying
any aspect of access the Army shall provide an explanation within
forty—-eight (48) hours of the reason for the denial and, to the
extent possible, provide a recommendation for aCcdmmodating the
requested access in an alternate manner;

10.3 All Parties with access to Fort Lewis
pursuant to this section shall comply with all applicable health
and safety plans.

10.4 To the extent that this Agreement requires
access to property not owned and contreolled by the Army, the Arny
shall exercise its authorities to obtain access pursuant to
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Section 104 (e) of CERCLA, 42 U.S.C. § 9604(e), and shall make
every reasonable effort to obtain signed access agreements for
itself, its contractors and agents, and U.S. EpA and Ecology with
copies of such agreements. With respect to non—-Army property
upon which monitoring wells, pumping wells, treatment facilities,
or other response actions are to be located ﬁhe access
agreements to the extent possible shall also provide that no
conveyance of title, easement, or other interest in the property
shall be consummated without provisions for the continued |
operation of such wells, treatment facilities, or other response
actions on the property. The access agreements shall also
provide to the extent possible that the owuers‘of any property
where monitoring wells,.pumping wells, treatment facilities, or
other reSponse actions are located shall notify the_Army, -
Ecology, and the U.S. EPA by certified mail, at least thirty (30)
days prior to any conveyance, of the property owner's intent to
convey any interest in the property and of the provisions made
for the continued operation of the monitoring wells, treatment
facilities, or other response actions installed pursuant to this

Adreement.

XX,
SAMPLING AND DATA/DOCUMENT AVAITLABILITY
11.1 The Parties shall make available to each
other quality assured results of sampling, tests, or other data
generated by any Party, or on their behalf, with respect to the
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1mp1ementat10n of this Agreement w1th1n seventy (70) days of
their collectlon or fleld testlng. If quallty assurance is not
completed within seventy (70) days, preliminary data or results
shall be made available within the seventy (70) day nerioé and
quality assured data or results shall be submitted as they become
available, butﬂinfne event later than:ninety-five (95)\days after
the sampllng or testlng These perlods can be extended upon
mutual agreement of the PrOJect M;nagers. N | :

11.2 At the request of either the Ecology or
U.S. EPA PrOJect Manager, the Army shall allow Spllt or duplicate .
samples to-be taken by Ecology or U.S. EPA durlng sample
collection conducted during the implementation of this Agreement.
The Army's P;oject Maneger shall provide prior notice to the |
U.S8. EPA and qulegy Project Managers esfsoen as possible, but
normally net less than fourteen (14} business days.in advance of
any well drilling, sample collection, or other significant
monitoring activity conducted pursuant to this Agreement.

11.3 If preliminary results of analyses indicete
an imminent and substantial endangerment to the public health,

all Project Managers shall be immediately notified.

XITI.
QUALITY ASSURANCE
12.1 Throughout all sample collection,
transportation, and analyses activities conducted in connection

with this Agreement, the Army shall use procedures for quality
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assurance, and for quality control, and for chain of custody in
accordance with approved U.S. EPA methods, including "Interim
Guidelines and Specifications for Preparing Quality Assurahéé“
Pfoject Plans, " QAMS-005/80, "Data Quality Objective Guid§nce",
U.5. EPA 1540/687/003 and 004, and_subsequent amendments to such
guidelines. The Army shall require each laboratory it uses to
perform any analysis.according to approved U.S. EPA methods and
to participate in a quality assurance/quality céﬁtrol program
equivalent to that which is followed by U.S. EPA and which is
consistent with U.S. EPA document QAMS-005/80.

XIIT.
e REPORTING

13.1 The Army shall submit to Ecology and the

‘U.S. EPA.quarterly or more frequent written progress reports

which describe the actions which the‘Army hqs-takén-during the

previous quaréer to implement the requirements of this Agreement.
Progress reports shall also describe the activities scheduled to
be taken during the upcéming quarter. Progress reports shall be

prepared and submitted in accordance with the Work Plans.

XI1v.

NOTICE TO THE PARTIES

14.1 Unless otherwise agreed, any report or
subnittal provided by the Army pursuant to a schedule or deadline
identified in or developed under this Agreement shall be sent by
certified mail, return receipt requested, or hand-delivered to
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the U.S. EPA or Ecology Project Managers. Dbcuments sent to the
Army'ﬁy U.S. EPA or Ecology whidh require a response or activity
by the Army pursuant to this Agreement shall be sent by certified
mail, return receipt requested, or hand-delivered to the Army
Project Manager.

| 14.2 Notice to the individual Parties shall be

provided under this Agreement to the following addresses:

A REIE LAy

(a) For the Army (non~courier mail): -
Randy Hanna
HQ I Corps
AFZH-DEQ
Fort Lewis, Washington 98433-5000
{(b) For the Army (courier mail):
Randy Hanna
Directorate of Engineering and Housing.
Building 4301, Roonm 24
Fort Lewis, Washlngton 98438—5000

{(c).- For U.8. EPA:
Mary Jane Nearman
. Fort Lewis Project Manager
Region 10
U.S. Environmental Protection Agency
1200 Sixth Avenue, HW-074
Seattle, Washington 98101

td) For the state of Washington:
Fred J. Gardner
Washington State Department of Ecology

Mail Stop PV-11
Olympia, Washington 98504-8711

XV.
PERMITS
15.1 The Parties recognize that the requirement

to obtain permits for response actions undertaken pursuant to
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this Agreement shall be as provided for in CERCLA and the NCP.
The Parties further recognize ongoing hazardous waste)managenent
activities at the Site may require the issuance of nermits under
Federal and State laws. This Agreement does not affect the
requirements, if any, to obtain such permits. However, if a
pernit is 1ssued for ong01ng hazardous waste management
act1v1t1es at the Slte, u. S EPA shall reference and 1ncorporate
any appropriate provisions, including appropriate schedules (and
the provisions for extension of such schedules) of this Agreement -
into such permit. The Partles intend that the jud1c1a1 review of
any permit conditions whlch.refereneehthls Agreement_shall, to
the extent authorized by law, only be reviewed under the |
provisions of CERCLA

15.2 If a permit whlch is necessary for
1mp1ementat10n”er’thrs Agreement is not 1ssued or ;s 1ssued or
renewed in a manner which is materially inconsistent with the
requirements of this Agreement, the Armf agrees it shall notify
Ecology and U.S EPA of its intention to propose necessary
modifications to this Agreement to obtain conformance with the
permit (or lack thereef). Notification by the Army of its
intention to propose modifications shall be submitted within
seven (7) calendar days of receipt by the Army of written
notification that: (1) arpermit will not be issued; (2) a permit
has been issued or reissued; or (3) a final determination with
respect to any appeal related to the issuance of a permit has
been entered. Within thirty (30) days from the date it submits

FEDERAL FACILITY AGREEMENT - Page 23 January 5, 1990
FORT LEWIS




1

10
11

|
13
14
15 |

16

17

18

19

20

21

22

23

24

25

26

27

28

its notice of intention to propose modifications, the Army shall
submit to Ecology and U.S. EPA its proposed modifications to this ¥
Agreement with an explanation of its reasons in support thereof.

15.3 Ecology and U.S. EPA shall review the Army's
proposed modifications to this Agreement made pursuant to this
Part. TIf the Army submits proposed modifications prior to a
flnal determlnatlon of any appeal taken on a permit needed to
1mplement this Agreement Ecology and U S EPA may elect to delayﬁ‘
review of the proposed modifications until after such flnall )
determination is entered. If Ecology and U.S. EPA elect to delay'
review, the Army shall continue 1mp1ementat10n of this Agreement
which can be reasonably implemented. pendlng f1na1 resolution of
the permit 1ssue(s)

. 15.@ . Durlng any appeal of any permlt required to.
implement this Agreement o;‘during review of any of the Army's
proposed modifications as provided in Paragraph 15.2 above, the
Arﬁ& shall continue to implement those portions of this Agreement:
which can be reasonably implemented pending final resolution of

the pefmit issue(s).

XVI.
RETENTION OF RECORDS
16.1 Despite any document retention policy to the
contrary, the Parties shall preserve, during the pendency of this
Agreement and for a minimum of seven (7) years after its

termination, all records and documents in their possession which
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relate to the actions carried out pursuant to this Agreement.
After this seven (7) year period, each Party shall notify the
other Parties at least thirty (30) days prior to destruction of
any such documents. Upon.request by any Party, the requested
Party shall make available such records or copies of any such
records, unless withholding is authorized and-determined
appropriate by law. |

XVIT.

PUBLIC PARTICIPATION AND ADMINISTRATIVE RECORD

17.1 The parties agree that any subsequent
proposed plan‘cdnsidered for remedial action at the Site arising
out of this Agreement shall comply with public participation
requirements of Section 117 of CERCLA, 42 U.S.C. § 9617.

.. 17:2. The Army agrees it shall establish and, .

maintain an Administrative Record at or near the Site in

“accordance with Section 113(k) of CERCIA, 42 U.S.C. § 9613, and

that a copy of this Agreement will be placed in the
Adnministrative Record. The Administrative Record developed by
the Army shall be periodically updated and a copy of each
document included iﬁ the Administrative Record will be provided

to U.S. EPA and Ecology.

XVIII.

CREATION OF DANGER/EMERGENCY ACTION

18.1 In the event U.S. EPA or Ecology determine

"that activities conducted pursuant to this Agreement, or any
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other circumstances or activities, are cfeating an imminent and
substantiéi“éﬁdahéé;héﬁghgo the ﬁééiﬁﬁ*%f“§é1fare of the people
on the Site or in the surrounding area or to the environment,
U.S. EPA and Ecology may require or order the Army to stoﬁ
further implementation of this Agreement for twenty-four (24)
hours or, upon agreemént of the Parties, such“period of time as
needed to abate the danger. Any unilateral work stoppage for
longer than twenty-four (24) ho&égﬂrequires the concurrence of
the U.S. EPA ﬂivisibn Directér of Ecoigéy”frogfam ﬁanAger.

18.2 In the event the Army determines that
actiyi@iesnupdeftaken in furtherance of this Agreement or any
other circumstances or activities at the Site are creating an
imminent and substantial endangerment ﬁo the péople on the Site
or in the surrounding area or toithé"eﬁVironment, the Army may
stop implementation of this Agreemeﬁf for such periods of time
necessary for U.S. EPA to evaluate the situation and determine
whether the Army should proceed with implementation of the
Agreement or whether the work stoppage should be continued until
the danger is abated. The Army shall notify the Project Manager
as soon as is possible, ﬁﬁt not later than twenty-four (24) hours

after such stoppage of work, and provide U.S. EPA with

- documentation of its analysis in reaching this determination. If

U.S. EPA disagrees with the Army determination, it may reaquire

the Army to resume implementation of this Agreement.
18.3 If U.S. EPA concurs in the work stoppage by

the Army pursuant to Paragraph 18.2, or if U.S. EPA or Ecology
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require or order a work stoppage pursuant to Paragraph 18.1, the
Army's obligations shall be suspended and the time periods for |
performance of that work, as wéll as the time period for anyr ]
other work dependent upon the work which was stopped, sha%l be
extended, pursuant to -Part XXV of this Agreement, for such period
of time as the U.S. EPA determines is reasonable ﬁnder the
circumstances. Any disagreements pursuant to this Part shall be
resolved thrbugh the dispute resolution procedufes in Part XXI of

the Agreement by referral directly to the DRC committee.

18.4 Any work stoppage ordered by U.S. EPA orx

-Ecology shall be certified subsequently in writing.

XIX.

PERIODIC REVIEW

o

19.1°  The Army shall conduct a periodic review of
any final and supplemental response action taken at the Site to
determine whether and to what extent any additional remedial
action is necessary. The periodic review shall be conducted in
accordance with Section 121{(c) of CERCLA, 42 U.S8.C. § 9621(c),
and any pertinent regulation ox guiégnce issued by U.S. EPA or
Ecology that is not ihconsistent with CERCIA and the NCP. Upon
completion, the Army shall provide the assessment report to the
Parties.

19.2 The periodic review for each operable unit
shall be conducted not less often than every five (5) years after
initiation of the final response actioﬁ for that operable unit,

FEDERAL FACILITY AGREEMENT - Page 27 January 5, 1990
FORT LEWIS




1|l as long as hazardous substances, pollutants, or contaminants

2|l remain within the area covered by that operable unit.
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4 XX. )

.5 CONSULTATION WITH U.S. EPA AND ECOIOGY

6 A. Applicability )

7 20.1 The prov151ons of this Part establlsh the

8 procedures that shall be used by the Army, U.S. EPA, and Ecology
i to prov1de the Partles with appropriate notice, review, comment,

10| and response to comments regarding RI/FS and RD/RA documents,

11| specified herein as either primary or secondary documents. In

- 12 || accordance with Section 120 of CERCLA, 42 U.S.C. § 9620, and

13} 10 U.S.C;.§ 2705, the Army will normally be responsible for

14§ issuing primary and?secondary documents to U.S. EPA and Ecology.
15| As of the effective date of this Agreement, all draft and finaI:
16| reports. for any deliverable document identified herein shall be
17 || prepared, distributed, and subject to dispute in accordance with
18} Paragraphs 20.3 through 20.24.

19 20.2 The designation of a document as "“draft" or
20l "final" is solely for burposes of consultation with‘ﬁis. EPA and
21|l Ecology in accordance with this Part. Such designation does oot
22| affect the obligation of the Parties to issue documents, which
23| may be referred to herein as "final", to the public for review

24| and comment as appropriate and as required by law.

25 B. General Process for RI/FS and RD/RA Documents
26 ' 20.3 Primary documents include those reports that
27
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are major, discrete portions éf RI/FS or RD/RA activities.
Primary documents .are initially issued by the Army in draft
subject to review and comment by U.S. EPA and Ecology. Following
receipt of comments on a particular draft primary document, the
Army will respond to the comments received and issue a draft
final primary document subject to dispute resdélution. The draft
final primary document will become the final primary document
either thirty (30) days after the. period established for review
of a draft final document if dispute resolution is not invoked,
or as modified by decision of the dispute resolution process.

20.4 Secondary documents include those reports
that are discrete portions of the primary documents and are
typically input or feeder documents. Secondary documents are
issued by the Army in draft subject to review and comment by
U.S. EPA and'Ecology. Although the Army will respond to comments
received, the draft secondary documents may be finalized in the
context of the corresponding primary documents. A secondary
document may be disputéd at the time the corresponding draft
final primary document is issued.

C. Primary Reports

20.5 The Army shall complete and transmit draft
reports for the following primary documents to U.S. EPA and
Ecology for review and comment in accordance with the provisions
of this Part:

(a) Hazardous Waste Evaluation Report

(b) Scope of Work
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(c) RI/Fs Management Plan or Work Plan, which
includes the RI/FS Work Plan, Sampling and .
Analysis Plan, QAPP, Community Relations Plan,
Data Management Plan, and Health and Safety Plan
(d) Risk Assessment
{e) RI Report
(f) Initial Screening of Alternat%ves
{(g) FS Report
(h) ROD - . e
(i) RD Report
(5) RA Work Plan
20.6 . only the draft final reports for the primary
documents identified above shall be subject to dispufe
resolution. The Army shall .complete and transmit draft primary
documents in accordance with the timetable and deédliﬁes
established.in'Pa£t XXIV of this Agreement.
D. Secdnda;y Docunents
20.7 The Army shall complete and transmit draft
reports for thé following secondary documents to U.S. EPA-and
Ecology fér review and comment in accordance with the provisions
of this Part:
(a) Initial Remedial Action
(b) Data Quality Objectives
{c) Site‘Characterization Summarf
(d) Detailed Analysis of Alternatives
(e) Post-screening Investigation Work Plan
(f) Treatability Studies
(g} Sampling and Data Results
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(h) Proposed Plan

(i) Conceptual Remedial Design

(j) Thirty-Five (35) % Completion Remedial Design

20.8 Although U.S. EPA and Ecology may comment on
the draft reports for the secondary documents listed above, such
documents shall not be subject to dispute resolution except as
provided by parégraph 20.3 thereof. Target dates shall be
established for the compietiOn and transmission of draft

secondary reports pursuant to Part XXIV of this Agreement.

E. Meetings of the Proﬁecﬁ ﬁanaqers on Deﬁélgpment of Rgports_
20.9 The Project Managers shall meet.
approximately every thirty (30) days, éxcept as otherwise agreed
by the Parties, to review and discuss the progress of work being
performed at the Site ﬁn.thg‘primgyy apdwse§qydary documents.
Prior to préparing any draft report sﬁecified infﬁaragrapﬂs 26.5

and 20.7 above, the Pfoject Managers shall meet to discuss the
report resuits in an effort to reach a common understanding, to
the maximum extent practicable, with respect to the results to be

presented in the draft report.

F. Identificatibn and Determination of Potential ARARS

20.10 For those primary reports or secondary
documents that consist of or include ARAR determinations, prior
to the issuance of a draft report, the Project Managers shall

meet to identify and propose, to the best of their ability, all

potential ARARs pertinent to the report being addressed. Draft

ARAR determinations shall be prepared by the Army in accordance
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with Section 121(d) (2) of CERCLA, 42 U.S.C. § 9621(d) (2), the
NCP, and pertinent wrltténgéaldanoe 1ssued by u. S EPA and
Ecology, which is not inconsistent with CERCILA and the NCP.

20.11 | In identifying potential ARARs, the %arties
recognize that actual ARARs can bejidentified only on a
site-specific basis and that.ARAR;;danend on the specific
hazardous substances, pollutants and contamlnants at a 31te, the
particular actions propos;dra; ahremedy, and the characterlstlcs |
of a site. The Parties recognlza that ARAR identification is
necessarily an iterative process and that potential ARARs must be

re-examined throughout the RI/FS process until a ROD .is issued.

G. Review and Comment on Draft ReDorts

20.}2 The Arnmy shall‘comp;ete and transmit each
draft'priﬁary'réport'to U.S. EPA and Ecology on or before the R
correspondind-déadline established for the‘issuancé of the
report. The Army shall completé and transmit the draft secondary
document in accordance with the target dates established for the
issuance of such reports established pursuant to Part XXIV‘of
this Agreement.

20.13 Unless the Parties mutually agree to another
time period, all draft reports shall be subject to a thirty (30)
day period for review and comment. Review of any document by
U.S. EPH”ormﬁcologj may concern all aspects of the report
(including completeness) and should include, but is not limited
to, technical evaluation of any aspect of the document, and
consistency with CERCLA, the NCP, and any pertinent written
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guidance or policy issued by U.S. EPA or Ecology. Comments by
U.S. EPA and Ecology shall be provided with adequate specificity
so that the Army may respond to the comments and, if appropriate,
make changes to the draft report. Comﬁents shall refer tq.any
pertinent sources of authority or references upon which the
comments are based, and, upon request of the Army, U.S. EPA and
Ecology shall provide a copy of the cited aufhority or refefence.
In cases involving complex or unusually lengthy reports, U.S. EPA -
and Ecology may extend the thirty (30) day comment period for an
additional twenty (20) days by wrltten notice to the Army prior
to the end of the thirty (30) day pericd. On or before the close
of the comment period, U.S. EPA and Ecology‘shall transmit by
next day mail their written comments to the Army.

20 1§ o Representatlves of the Army shall make
thenselves readlly available to U.S. EPA and Ecology durlng the-:
comment period for purposes of informally responding to dquestions
and comments on draft reports. Oral comments made during such
discussions need not be the subject of a written response by the
Army on the close of the comment period.

20.15 In commenting on a draft report which
contains a proposed AﬁAR determination, U.S. EPA and Ecclogy
shall include a reasoned statement of whether they object to any
portion of the proposed ARAR determination. To the extent that
U.S. EPA and Ecology do'object, they shall explain the basis for
their objection in detail and shall identify any ARARs which they
believe were not properly addressed in the proposed ARAR.
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1“ determination.

yl

V:£0.16' F0110w1ng the close of the comment period
for a draft report, the Army shall give full consideration to all
written comments on the draft report submitted during the comment

period. Within thirty (30) days of the close of the comment

‘period on a draft secondary report the Army Shall transmit to

U S EPA and Ecology its wrltten response to comments received
w1th1n the comment perlod.” Wlthln thlrtv (30) days of the close
of the comment period on a draft prlmary report the Army shall
transnit to U.S. EPA and Ecology a draft final primary report,
which shall include the Army's response to all written comments
received within the comment period.' While the resulting draft
flnal report shall be the respon51b111ty of the Army, 1t shall be
the- product of consensus to the maximum extent p0551b1e.

20,17 The Army may extend the thlrty (30) day

period for either responding to comments on a draft report or for.

issuing the draft final primary report for an additional twenty
(20) days by providing'notice to U.S. EPA and Ecology. 1In
appropriate ¢ircumstances, this time period may be further
extended in accordance with Part XXv.:

H. Availebility of Dispute Resolution for

Draft Final Primary Documents

20.18 Dispute resolution shall be available to the
Parties for draft final primary reports as set forth in Part XXI.

20.19 When dispute resolution is invoked on a
draft primary report, work may‘be stopped in accordance with the
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procedures set forth in Part XXI regarding dispute resolution.
I. Finalization of Reports

20.20 The draft final primary report shall serve
as the final primary report if no Party invokes dispute
resolution regarding the document or, if invoked, at completion
of the dispute resolution process should the Army's position be
sustained. If the Army's determination is ﬁot-sustaine& in fhé
dispute resolution process, the Army shall prepare, within not
more than thirty-five (35) days, a revision of the draft final
report which conforms to the results of dispute resolution. 1In
appropriate ciréumstances, the time period for this revision

period may be extended in accordanceé: with Part XXV hereof.

J. Subseggent Modifications of Final Reports

20 21 Follow1ng flnallzatlon of any prlmary repbrt .

Loyl

pursuant to Paragraph 20. 20 above, U S. EPA Ecology, or the Army
may seek to modify the report, including seeking additional field
work, pilot studies, computer modeling, or other supporting
technical work, only as provided in Paragraphs 20.22 and 20.23.
20.22 U.S. EPA, Ecology, or the Army may seek to
modify a report after finaliéation if it determines, based on new
information (i.e., information that became available, or
conditions that became known, after the report was finalized)
that the requested modification is necessary. U.S. EPA, Ecology,
or the Army may seek such a modification by submitting a concise
written request to the Project Managers of the other Parties.
The request shall specify the nature of the requested
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modlflcatlon and how the request is based on new information.

20.23 “mIn ‘the event that a consensus among the
Parties is reached, the modification shall be incorporated by
reference and become fully enforceablerunder the Agreement
pursuant to Pert XXXTII. In the event that a consensus is not
reached by the Project Managers on the need for a modification,
either U.S. EPA, Ecology, or the Army may invoke dlspute
resolutionles protided in Part XXI to determlne 1f such
modlflcatlon shall be conducted. Modlflcatlon of a report shall
be required only upon a showing that: (1) the requested
modification is'besed on significant new information, and (2) the
requested modification could be of significant aseistanCe in
evaluatingAimpacts on the public health or the environment, in
evaluating the'selection of‘renedial alternatives; or in
protecting human health and the environment..

20.24 Nothing in this Subpart shall alter
U.S. EPA's or Ecology's ability to request the performance of
additional work which was not contemplated by this .Agreement.
The Army's obligation to perform such work must be established by
either a modification of a report or document or by amendment to
this Agreement.

XXTI.
RESOLUTION OF DISPUTES

21.1 Except as specifically set forth elsewhere
in this Agreement, if a dispute arises under this Agreement, the
procedures of this Part ehell apply. All Parties to this
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1" Agreeﬁent shall nmake reasonable efforts to informally resolve
2|l disputes at the Project Manager or immediate supervisor level.
3" If resolution cannot be achieved informally, the procedures of
4}f this Part shall be implemented to resolve a dispute.

5 21.2 Within thirty (30) days after: (1) tﬁe

6l period established for review of a draft final primary document

7{l pursuant to this Agreement, or (2) any action which leads to or

[os]

generates a dispute, the disputing Party shall subnit to the

o

Dispute Resolution Committee ("DRC") a written statement of

10fl dispute setting forth the nature of the dispute, the work

11|l affected by the dispute, the disputing Party's position with
‘12 |} respect to the dispute and the technical:biegal, or factual

13 || information the disputing Party is relying upon to support its
14 ﬁosition.

15 " '21.3.  prior to any Party's issuance of a written
16 statemenf of dispute, the disputing Party sﬁall enéagé £he other
17§ Party in informal diséute resolution amon@'fhe Project Managers
18§ and/or their immediate supervisors. During this informal dispute
19||] resolution period the Parties shall meet as many times as are

20| necessary to discuss and attempt resolution of the dispute.

21 21.4 The DRC will serve as a forum for resolution
22| of disputes for which agreement has not been reached through

23§ informal dispute resolution. The Parties shall each designate

24§ one individual and an alternate to serve on the DRC. The

25{ individuals designated to serve on the DRC shall be employed at
26| the policy level (SES or equivalent) or be delegated the
27

FEDERAL FACILITY AGREEMENT - Page 37 January 5, 1990
28| FORT LEWIS




14

15

16

17

21
22 ||
23
24 |

25

26|

27

20|

authority to participatglon_phe DRC for the purposes of dispute
resolution under this Agréémént. The U.S. EPA representative on
the DRC is the Hazardous Waste Division birector ("Division
Director") of U.S. EPA's Region 10. The Army's designatea member
is the Garrison Commander. Ecology's designated member is the
Hazardous Waste Investigation and Cleanup Program Manager of the
Washington Departmept of Eco;ogyf_ Wri#ten notice of any
delegation of authority:f%om a ?a:ty;g desigpgﬁed ;epﬁesentative
on the DRC shall be provided to all other Parties. .

21.5 Following elevation of a dispute to the DRC,
the DRC shall héve twenty-one (21) days to unanimously résolve
the dispute and issue a written degision. If the DRC is unable to
unanimously resolve the dispute within this twenty-one (21) day °
period, the written statement of dispute shall be forwarded to
the Senior Executive Committee (SEC) for resolution within seven.
(7) days after the close of the twenty-one (21) day resolution
period.

21.6 The SEC will serve as the forum for
resolution of disputes for which agreement has not been reached
by the DRC. The U.s.'EPA representative on the SEC is the
Regional Administratof of U.S. EPA's Region 10. The Army's
representative on the SEC is the Deputy for Environment, Safety
and Occupational Health, Assistant Secretary of the Army
(Installation and Logistics) ({"DESOH, ASA (I&L)"]. Ecology's
representative on the SEC is the Director of the Washington
Department of Ecoclogy. The SEC members shall, as appropriate,
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confer, meet, and.exert their best efforts to resolve the dispute
and issue a written decision. If unanimous resolution of the
dispute is not reached within twenty-one (21) days, U.S. EPA's
Regional Administrator shall issue a written position on the
dispute. The Army or Ecology may, within fourteen (14) days of
the Regioga%_ﬁdministrator's issuance of U.S. EPA's position,
issue a ﬁrittén notice elevating the diépute to the Administrator
of U.S. EPA for resolution in accordance with all applicable laws
and procedures. In the event that the Army or Ecclogy elect not
to elevate the dispute to the Administrator within the designated
fourteen (14) day escalation period, the Army and/or Ecology
shall be deemed to have agreed with the Regional Administrator's
written position with respect to the dispute.

21.7 Upon escalatlon of a dlspute to the

'Admlnlstrator of U S. EPA pursuant to Paragraph 21 6 the

Administrator will review and resolve the dispute within

twenty-one (21) days. Upon request, and prior to resolving the

dispute, the U.S. EPA Administrator shall meet and confer with
the Army's Secretariat Representative and a representative from
Ecology to discuss the issue(s) under dispute. The Administrator
will provide notice to all Parties of any Party's request to meet
or confer with respect to any such dispute and will provide an
adequate opportunity for all Pafties to participate in any
meeting or conference convened to resolve such dispute. Upon
resolution, the Administrator shall provide the Army and Ecology
with a written final decision setting forth rasolution of the
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dispcte. The duties of the Administrator set forth in this Part
shall not be delegated. |

21.8 The pendency of any dispute under this Part
shall not affect the Army's responsibility for timely performance

of the work required by this Agreement, except that the time

period for completion of work affected by such dispute shall be

extended for a perlod of tlme usually not to exceed the actual
time teken to resolve any good feith dlspcce.en accordance w1th
the procedures specified herein. All elements of the work
required by this Agreement which are not affected by the dispute
shall continue end be completed in accordance with the applicable

schedule.

21.9 When dispute resolution is in progress, work

affected by the dispute will immediately be discontinued‘if'the

Division Director for U.S. EPA's Region 10 or the Ecology Program
Manager request, in writing, that work related to the dispute be
stopped because, in U.S. EPA's or Ecology's opinion, such work is
inadequate or defective, and such inadequacy or defect is likely
to yield an adverse effect on human health or the environment, or
is likely to have a substantial adverse effect on the remedy
selection or implemenfation process. To the extent possible,
U.S. EPA and Ecology shall consult with all Parties prior to
initiating a work stoppage request. After stoppage of work, if
the Army believes that the work stoppage is inappropriate or may
have potential significant adverse impacts, the U.S. Army may
meet with the U.S. EPA Division Director and Ecology equivalent
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to discuss the work stoppage. Following this meeting, and
further consideration of the issues, the U.S. EPA Division
Director will issue, in writing, a final decision with respect to
the work stoppage. The final written decision of the U.S. EPA
Division Director may immediately be subjected to formal dispute
resolution. Such dispute may be brought directly to either the
DRC ofrthe.SEc, at the discretion of the Army or Ecology«i

21.10 Within twenty-one (21) days of resolution of

a dispute pursuant to the procedures specified in this Part, the

Army shall incorporate the resolution and final determination
into the appropfiate plan, schedule, or procedures and proceed to
lmplement this Agreement according to the amended pian, schedule,
or procedures.

21 11 Resolutlon of a dlspute pursuant to thlS
Part of the Agreement constltutes a flnal reselttlon of that )
dispute arising under this Agreement. All Parties shall abide by

all terms and conditions of any final resolution of dispute

obtained pursuant to this Part of this Agreement.

XX1T.
ENFORCEABILITY

22.1 rThe Parties agree that:

(a) Upon-its effective date, this Agreement is
enforceable by any person pursuant to Section 310 of CERCLA,
42 U.S.C. § 9659, and any violation of such standard, regulation,w'
condition, requirement, or order will be subject to ciwvil
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penalties under Sections 310(c) and 109 of CERCLA, 42 U.S.C.
§ 9659 (c)y and 9609; B

(b) 2All timetables or deadlines associated with the
RI/¥S shall be enforceable by any person pursuant to Section 310 
of CERCLA, 42 U.S.C. § 9659, and any violation of such timetables
or deadlines will be subject to civil penalties under Sections
310{(c) and 109 of CERCLA, 42 U.S8.C. §§ 9659 and 9609;

o (¢)~ Ali termé and conditionsrqf!this Aéfé;ment which
relate to interim or fiﬁal remedial éétions, inéiﬁ&ih&ﬁ -
corresponding timetables, deadlines, or schedules, and all work
associated with the interim or final remedial actions, shall be
enforceable by any person pursuant to Section 310(c) of CERCLA,
42 U.S8.C. § 9659(c), and any violation of such terms o£
conditions will be subject to ci§i1 penalties under Séctions : ﬂ;
310(c) and 109 of CERCLA, 42 U.S.C. §§ 9659 and 9609; and

(d) Any final resolution of a dispute pursuant to
Part XXI of this Agreement which establishes a term, condition,
timetable, deadline, or schedule shall be enforceable by any
person pursuant to Section 310(c) of CERCLA, 42 U.S.C. § 9659(c),
and any violation of such term, condition, timetable, deadline,
or schedule will be sﬁbject to civil penalties under Sections
310(c) and 109 of CERCILA, 42 U.S.C. §% 9659(5) and 9609,

22.2 Nothing in this Agreement shall be construed
as authorizing any person to seek judicial review of any action
or work where review is barred by any provision of CERCIA,
including Section 113(h) of CERCLA, 42 U.8.C. § 9613 (h).
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22.3 The Parties agree that all Parties shall

have the rlght to enforee the terms of thlS Agreement.
XXIII.
STIPULATED PENALTIES

23.1 In the event that the Army fails to submit a
primary docunent“te ﬁ.é;.EPA and Ecology pursuant to the
appropriate timeteble‘or deadline in accordance with the
requirements of this Agreement, or fails to comply with a term or
condition of this Agreement which relates to an interim or final
remedial action; U.S.rEfA nay assess,.after consultation with
Ecoldgy, a stipulated penalty‘against the Army. A stiﬁuleted
penalty may be assessed in an amount not to exceed five thousand
dollars ($5, 000) for the flrst week (or part thereof), and ten
thousand dolletsw;$£g”600) for each add1t10na1 week (or part
thereof) for which a failure set forth in this Paragraph occurs.

23.2 Upon determlnlng that the Army has failed in.
a manner set forth in Paragraph 23 1, U.S. EPA shall so notify
the Army in writing. If the failure in question is not already
subject to:aispute resolution at the time such notice is
received, the Army shall have fifteen (15) days after receipt of
the notice to 1nvoke dispute resclution on the question of
whether the failure did, in fact, occur. The Army shall not be
liable for the stipulated penalty assessed by U.S. EPA if the
failure is determined, through the dispute resolution process,
not to have occurred. No assessment of a stipuiated penalty
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shall be final until the conclusion of dispute resolution

procedures related to the assessment of the stipulated penalty. 

23.3

The annual reports required by Section

120(e) (5) of CERCLA, 42 U.S.C. § 9620(e) (5), shall includé, with

respect to each

final assessment of a stipulated penalty against

the Army under this Agreement, each of the following:

a.

 b.

23.4
this Part shall
Trust Fund only

provided for in

The facility responsible for the failure;
A statemehé of fhe"facts and“diféﬁﬁstéﬁceé‘éiQihg"
rise to.the failure;

A statement of any administrative or other

‘corrective action taken at the relevant facility, -

or a statement of why such measures were

determined to be inappropriate;

A statement of any additienal action taken by or -

. at the facilify to prevent recurrence of the same

type of failure; and
The total dolldr amount ofithe stipulated penalty
assessed for the particular failure.

Stipulated penalties assessed pursuant to
béﬁbaYable to the Hazardous Substances Response
in the manner aﬁd to the‘extent expressly

Acts authorizing funds for, and appropriations

to, the Department of Defense.

23.5

In no event shall this Part give rise to a

stipulated penalty in excess of the amount set forth in Section

109 of CERCLA, 42 U.S.C. § 9609,
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23.6 This Part shall not affect the Army's
ability to obtain an extension of a tlmetable, deadllne, or
schedule pursuant to Part XIII of thls Agreement.

23.7 Nothing in this Agreement shall be construed
to render any officer or employee of the Army personally liable
for the payment of any stipulated penalty assessed pursuant to
this Part. N

XXIV.
DEADLINES

24.1 With regard to the operable units known as
Landfill No. 5 and the Logistics Center, the deadlines have been
met for the snbmittal of the Scepe of Work and the RI/FS Work
Plan, including Sampling and Analysis flan, QAPP, Community
Relatlons Plan, Data Management Plan, and Health and Safety Plan
pursuant to thls Agreement e . , | o

24.2 Within six (6) nonths of the effective date
of this Agreement, the Army shall submit a Hazardous Waste
Evaluation Report to allow U.S. EPA and Ecology to determine
which'hazardous waste units qualify as operable units. Hazardous
waste units which do not qualify as operable units shall not be
remediated under the terms of this Agreenent. |

24.3 Within twenty-one (21) days of the effective
date of this Agreement, the Army shall propose target dates for
completion of the draft secondary documents identified in
Paragraph 20.7{(d}-(h), and deadlines for completion of the
following draft primary documents with respect to Landfill ¥o. &
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and the Logistics Center:
(a) Risk Assessnent
(b) RI Report
(¢) Initial Screening of Alternatives
(d) FS Report
(e) ROD -

24.4 Within twenty-one (21) days of the final

determination that an operable unit qualifies for remediation

under the terms of this Agreement, the Army shall propose target
dates for completion of the draft secondary documents identified
in Paragraph 20.7(a)~-(h), and deadlines for completion of the
draft primary documents identified in Paragraph 20.5(b)~(h).
24.5 Within fifteen (15) days of receipt,
U.S. EPA, in~chjﬁnction wi#h Eéélogy,'SHall review and prévide
comments to the Army regarding the proposed.deadlihes. Within
fifteen (15) days following receipt of the comments the Army
shall, as appropriate, make revisions and reissue the proposal.
The Parties shall meet as necessary to discuss and finalize the
proposed deadlines. If the Parties agree on proposed deadlines,
the finalized deadlines shall be incorporated iﬁéb the
appropriate Work Plans. If the Parties fail to agrée within
thirty (30) days on the proposed deadlines, the matter shall
immediately be submitted for dispute resolution pursuant to
Part XXI of this Agreement. The final deadlines established
pursuant to this paragraph shall be published by U.S. EPA, in
conjunction with Ecology.
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24.6 Within twenty-one (21) days of issuance of
the Record of Decision, the Army shall propose target dates for
completion of the draft secondary documents identified in
Paragraph 20.7(i)-(j), and deadlines for completion of the
following draft primary documents:

(a) Remedial Design -

(b) Remedial Action Work Plan

These deadlines shall be- proposed, finalized, and published

‘utilizing the same procedures set forth in Paragraph 24.5.

24,7 The deadlines set forth in this Part, or to
be established as set forth in this Part, may be extended

pursuant to Part XXV of this Agreement. The Parties recognize

"that one possible basis for extension of the deadlines for

completlon of the Remedial. Investlgatlon and Fea51b111ty Study-

‘Reports is the 1dent1f1cat10n of 51gn1flcant newvw Slte conditions’

durlng the performance of the Remedial Investlgatlon.

XXV.

EXTENSIONS

25.1 Either a timetable and deadline 6? a
schedule shall be extended upon receipt of a timely request for
extension and when good cause exists for the requested extension.
Any request for extension by the Army shall be submitted in

writing to the Project Managers and shall specify:

(a) The timetable and deadline or the schedule that
is sought to be extended:
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(b) The length of the extension sought:

(c) The good cause(s) for the extension; and

(d) Any related timetable and deadliine or schedule
that would be affected if the extension were
granted.

Good cause exists for an extension when sought in regard to:

(a) An event of force majeure;

(b) A delay caused by. anothen Jparty'!s failure to.meet .

any requlrement of this Agreement,

(c) A delay caused by the good falth lnvocatlon of
dispute resolution or the initiation of judicial
action;

(d) A delay caused, or which is likely to be caused,
by the grant of an extension in regard to- another
timetable and deadline or schedule; and

(e) Any other event oi series of events ﬁuﬁﬁally
agreed to by the Parties as COnstltutlng good

~ cause. .
25.2-. Absent‘agreement of the Parties with respect -
to the existence of good cause, the Army may seek and obtain a
determination through the dispute resolution process that good
cause exists.

25.3 - Within seven (7) days of receipt of a

request for an extension of a timetable and deadline or a
schedule, U.S. EPA and Ecology shall advise the Army in writing
of their respective position on the request. Any failure by
U.S. EPA or Ecology to respond within the seven (7) day period
shall be deemed to constitute concurrence in the request for
extension. If U.S. EPA or Ecology does not concur in the
requested extension, it shall include in its statement of
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nonconcurrence an explanation of the basis for its position.

25.4 If there is consensus among the Parties that
the requested extension is warranted, the Army shall extend the
affected timetable and deadline or schedule accordingly. If
there is no consensus among the Parties as to whether all or part
of the requested extension is warranted, the timetable and
deadline or schedule shall not be extended except in accordance
with a determination resulting from the dispute resolution
process.

25.5 Within seven (7) days of receipt of a

statement of nonconcurrence with the requested extension, the

‘Army may invoke dispute resolution.

25.6 A timely and good faith request for an
extension shall toll any assessment of stlpulated penaltles or
appllcat£eexfor jﬁd;eléi‘etforcement of the affected tlmetable
and deadline or schedule until a decision is reached on whether
the requested extension will be approved. If dispute resolution
is invoked and the requested extension is denied, stipulated
penalties may be assessed and may accrue from the date of the
original timetable and deadline or schedule. Follo&ing~the grant
of an extension, an assessment of stipulated penalties or an
application for judicial enforcement may be sought only to compel

compliance with the timetable and deadline or schedule as most

recently exXtended.
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XXVI.
FORCE MAJEURE
26.1 Force Majeure shall mean any event arising
from causes beyond the control of a Party that causes a délay in
or prevents the performance of any obligation under this
Agreement, including, but not limited to: -
(a) acts of God; fire, war; insurrection; civil

disturbance; or explosion;

(b) unanticipated breakage or accident to machiﬁery,
equipment, or lines of pipe despite reasonably diligent
" maintenance; |

(c) adverse weather conditions that could not be
reasonably antigipatéd, or unﬁsual delay in transportation;
H . ~{4) restraint by court order or order of public

authority{

(e) inability to obtain, at a reasonable cost and
after exercise of reasonable diligence, any necessary
authoriz;tions, approvals,-permits, or licenses due to action or
inaction of any governmental agency or authority other than the

ﬂ Army;

(£) delayé caused by comﬁliance with applicable
statutes or regulations governing contracting, procurement, or
acquisition procedures, despite the exercise of reasonable
diligence; and

(g) insufficient availability of appropriated funds,

if Army shall have made timely request for such funds as part of
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the budgetary process as set forth in Section XXVIII of this
Agreement. If such an event occurs Ecology may exercise 1ts
rights as prov1ded in Paragraph 27. dﬁ ;dt‘U S. EPA shall be bound
by this force majeure and shall not assess stipulated penaltiesw
26.2 Force Majeure shall also include any_strike
or other labor dispute, whether or not within-the control of the
parties affected thereby;' Force Majedre-ehali-not'iaclude
increased costs or expenees of response actions, whether or nct
anticipated at the time such response actions were initiated.
26.3 Any claim of Fcrce Majeure shall be subject
to dispute resolution and, where applicable, to the iimitations

of Paragraph 27.6.

XVITI.

UNDING

R S

27.1. 1t 1s the expectatlon ‘of the Partles to this

Agreement that all obligations of the Army arising under this
Agreement will be fully funded. The Army agrees to seek
sufficient funding through the Department of Defense budgetary
process to fulfill its obligations under this Agreement.

27.2 In accordance with Section 120(e) (5) (B) of
CERCIA, 42 U.S.C. § 9620{e) (5) (B), the Army shall include in its
annual report to Congress the specific cost estimates and
budgetary proposals associated with the implementation of this
Agreement.

27.3 Funds authorized and appropriated annually
by Congress under the "Environmental Restoration, Defense"

FEDERAL FACILITY AGREEMENT - Page 51 January 5, 19920
FORT LEWIS

e



e

10

11

<12

13

14§ .

15

16

17

i8

19

20

21

22

23

24

25

26

27

28

appropriation in the Department of Defense Appropriation Act ana
allocated‘by the DASD(E) to the Army will be the source of fundé o
for activities required by this Agreement consistent with Section ,
211 of SARA, 10 U.S.C. Chapter 160. However, should the -
Envirohmental Restoration, Defense appropriation.be inadequate in
any year to meet the total Army CERCLA implementation
requirements, the Department of Defense shall employ and the Army
shaii féllbﬁ”a'standardized Department of Defense priofitizatioﬁ
process ﬁhich ailocafes that year?s appropriéfions ih éwmannéf‘”'
which maximizes the protection of human health and the
environment. A standardized Department of Defense prioritization

model shall be developed and utilized with the assistance of

.U.8. EPA and Ecology.

27.4 Any requirement for the payment or
obligation of funds, includiﬁg stipulated penalties, by Army
established by the terms of this Agreement shall be subject to
the availabiiityldf éppropriated funds, and no provision herein
shall be interpreted to required obligation.ér‘paﬁment of funds
in violation of the Anti-Deficiency Act, 31 U.S.C. § 1341. 1In
cases where payméﬁf or obligation of funds, including stipulated
penalties, would constitute a violation of the Anti-Deficiency
Act, the dates established requiring the payment or obligation of
such funds shall be appropriately adjusted.

27.5 If appropriated funds are not available to
fulfill the Army's obligations under this Agreement, U.S. EPA and

Ecology reserve the right to initiate an action against any other

FEDERAL FACILITY AGREEMENT -~ Padge 52 January 5, 1990
FORT LEWIS




10

11
12

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

person or to take any response action which would be appropriate

absent this Agreement.

PR N2 U2 b e e

27.6 Arhy heihtainshthetnehy requirement for the
payment or obligation of funds under this Agreement is subject to
the availability of appropriated funds, and that the )
unavailability of such funds constitutes a vatid defense to any
judicial action that might‘be broﬁght"to ehforce the terms of
this Agreement. Notwithstanding Peragraphs 27.1, 27.2, 27.3,
27.4, and 27.5 above, Ecology does hot agree that lack of
appropriation or funding constitutes a valid defense to
performance by the Army. However, the Parties agree and

stipulate that it is premature to raise and adjudicate the -

validity of such a defense at this time. If sufficient funds are

. not available to fulflll Army s obllgatlons under this Agreement

the Parties shall meet to dlscuss the fundlng shortfall the ways%f

of resolving it, and whether it is approprlate to adjust the
deadlines set forth pursuant to Part XXIV affected by the funding
shortfall. Any Party may elevate the issue(s) directly to the
SEC for resolution. Six (6) months following the failure of Army
to meet a deadline becauee of lack of funding, Ecology shall have
the right to seek judicial enforcement of this Agreement. This
Paragraph is not subject to Part XXI, but does not exclude the
consensual use of Part XXV. Acceptance of this Paragraph 27.6
does not constitute a waiver by the Army of the applicability of
any appropriate provisions of the Anti-Deficiency Act, 31 U.s.C.
§ 1341, to the terms of this Agreement.
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XXVIIX.

RECOVERY OF EXPENSES

28.1 Army and U.S. EPA agree to amend this Part
at a later date in accordéﬂce:wioh any subsedquent resolution-of
the currently contested issue of coét reimbursement.

28.2 Army agrees to request funding. and relmburse
Ecology, subject to the condltlons and limitations set forth in
this Part and subject to Sectlon XXVII for all reasonable costs
it incurs in provxdlng sexrvices in dlrect support of Army s
environmental restoration act1v1t1es at the Site pursuant to this
Agreement. |

28.3 Relmbursable expenses shall consist only of
actual expendltures required to be made and actually made by
Ecology in prov1d1ng the following a551stance to Army°

(a) - Timely technical review and substantive comment
on reports or studies which Army prepares.in support of its
response actions and submits to Ecology;

(b} 1Identification and explanation of unique state
requirements applicable to military installations in performing
response actions, especially sﬁ&te ARARS 7

(c) Field visits to ensure cleanup activities are

implemented in accordance with appropriate state requirements, or

in accordance with agreed upon conditions between Ecology and
Army that are established in the framework of this Agreement;
(d) Support and assistance to Army in the conduct of

public participation activities in accordance with federal and
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state requirements for public involvement;
~ (e) Part1c1pat10n in the review and comment functions
of Army Technlcal Review Commlttees, and | |

(f) Other services specified in this Agreement.

28.4 Within ninety (90) days after the end of
each quarter of the federal fiscal .year, Ecolegy shall submit to
Army“an aceouﬁting of ail.state cosﬁe aetuélly incurred during
that quarter in providing direct support services under this
Part. Such accounting shall be accompanied by cost summaries and
be supported by docﬁmentation which meets federal auditing
requirements. The summaries will set forth employee hours and
other expenses by major type of support service. BAll costs

submitted must be for work directly related to implementation of

‘thlS Agreement and not 1ncon51stent w1th elther the NCP or the

P .
7w g

requlrements descrlbed in OMB Clrculars A—87 (Cost Pr1nc1ples for

State and Local Governments) and A-~128 (Audits for State and
Local Cooperative Agreements with State and Local Governments)
and Standard Forms 424 and 270. Army has the right to audit cost
reports used by the State to develop the cost summaries. Before
the beginning of each fiscal year, the State shall suﬁﬁly a
budget  estimate of what it plans to do in the next year in the
same level of detail as the billing documents.

28.5 Except as allowed pursuant to Paragraphs
28.6 and 28.7, within ninety (90) days of receipt of the
accounting provided pursuant to Paragraph 28.4, Army shall
reimburse the State in the amount set forth in the accounting.
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28.6 In the event Army contends that any of the
costs eet forth in the accounting provided pursuant to Paragraph
28.4 are not properly payable, the matter shall be resolved
through a 5ilatera1 dispute resolution process set forth in
Paragraph 28.9.

. 28.7 The amount of reimbursement from Army to
Ecology for oversight activities associated with Landfill No. S
and the Loglstlcs Center shall not exceed THREE HUNDRED THOUSAND
($300 000. 00) dollars durlng the llfetlme of this Agreement and
not more than SEVENTY-FIVE THOUSAND ($75,000.00) dollars during
any single fiscal’year.' Within thirty (30) d&ys*bf tﬁe approval
by U.S. EPA and Ecolegy of the Army Hazardous Waste Evaluation
Report thls Agreement shall be amended to 'include the amount
requlred for over51ght act1v1t1es associated with the remalnlng
operable units.. Either Army or Ecology may request, on the basis
of significant upward or downward revisions in the Army estimate
of its total lifetime costs through construction used above, a
renegotiation of the Cap. Failing an agreement, either Army or
Ecology may initiate dispute resolution in accordance with
Paragraph 28.9. Circumstances could ariée whereby fluctuations
iﬂ Army estimates or actual final costs through the construction
of the final remedial action creates a situation where Ecology
receives reimbursement in excess of the estiﬁated amount of these
costs. Under these circumstances, the State remains entitled to
payment for services rendered prior to the completion of a new
estimate if the services are within the ceiling applicable under
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the previous estimate. This negotiated reimbursement amount
reflects the judgment of Army and Ecology that:

| (a) Fundlng of support services must be constrained
so as to avoid unnecessary diversion of the limited Defense
Environmental Restoration Account funds available for the-overall
cleanup; and -

(b) Support services should not be disproportionate
to overall project costs and budget.

28.8 Ecology agrees to seek reimbursement for its
expenses solély through the mechanisms established in this Part,
and reimbursement provided under this Section shall be in
settlement of any claims for state respone costs relative to
Army's environmental restoration activities at the Site.

28.9 Parﬁ XXI notwithstanding, this Paragraph -
,shaiiuéb;érnpgﬁimdiéﬁﬁﬁé‘betﬁeéﬁaéfﬁ§ and-Eéblogy fégardihg the.
application of ﬁhis Part or any matter controlled Ey this Part
including, but not limited to, allowability of expenses and
limits on reimbursement. While it is the intent of Army and
Ecology that these procedures shall govern. resclution of disputes
concerning Ecology reimbursement, informal dispute resolution is
encouraged. |

(a) Army and Ecology Préject Managers shall be the
initial points of contact for coordination of dispute resclution
under Paragraph 28.9. |

(b) If Army and Ecology Project Managers are unable
to resolve a dispute, the matter shall be referred to the
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Installation Commander or his duly designated re?resentative, and
the Assistant Director, Waste Management, Washington Department
of Ecology, as soon as practicable, but.in any event within five ‘
(5) working days after the dispute is elevated by the Project
Managers.

(c) If the Installation Commander-or his duly
’ designated representative, and the Assistant Director, Waste
! Management, Washington Department of Ecology, are unable to
resoive the dispute within ten (16) working days, thefmatter
'shall be elevated to the Director, Washington Department of
Ecology, and the Deputy A551stant Secretary of the Army (I,L&E).

(d) In the event that the. D1rector, Washington
Department of Ecology, and the Deputy Assistant Secretary of the
J Army (I L&E), are unable . to resolve a dlspute Ecology retains
any legal and equitable remedies it may have to recover its
| expenses. In addition; Ecology may withdraw from‘this Agreement
by giving ninety (90) days notice to the other Parties.

28.10 Nothing herein shall be construed to linmit

the ability of Army to contract with Ecology for technical

sexrvices that could otherwise be provided by a private contractor

including, but not limited to:

(a) Identification, investigation, and cleanup of any
contamination beyond the boundaries of the Site;

(b} Laboratory analysis; or

(c) Data collection for field studies.
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28.11 Army and Ecology agree that the terms and
conditions of this Part shall become null and void when Eeology
enters iﬁto a Defense/State Memorandum of Agreement ("DSMOA") |
with the U.S. Department of Defense ("DOD") which eddresses
Ecology reimbursement.

XXIX.
. OTHER CLATMS

29.1 \fﬁothing in this Agreement shall constitute
or be construed. as a bar or release from any claim, cause of
action, or demand in law or equity by or against any persons,
firm, partnership, or corporation not a signatory to this

Agreement for any liability it may have arising out of or

relating in any way to- thlS Agreement or the generatlon storage,

‘treatment handllng, transportatlon, release or dlsposal of any

hazardous substances, hazardous wastes, hazardous constituents,
pollutants, 'or contaminants found at, taken to, or taken from
Fort Lewis.

29.2 Unless otherwise expressly agreed, U.S. EPA
and Ecology shall not be held as a Party to any contract entered
into by the Army to iﬁplement the requirements of this Agreement.

29.3 The Army shall notify the appropriate
federal and state natural resource trustees as required by
Section 104(b) (2) of CERCLA, 42 U.S.C. § 9604(e), and Section
2(e) (2) of Executive Order 12580. Except as provided herein, the
Army is not released from any liability which they may have
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pursuant to any provisions of state and federal law, including
any claim for daﬁages for liability to destruction or loss of
natural resources.

29.4 This Agreement shall not restrict thé
Parties from taking any legal or response action or asserting any
defense for any matter not specifically part of the work covered

by this Agreement.

XXX.

OTHER APPLICABLE_LAWS

30.1 All actions reggireq to be taken pursuant to
this Agreement shall be undertaken in accofdance with the |
requirements of all applicable state and federal laws and
reéulationé'uniess an exemption ‘from such requirements is
specifically provided in this Agreement, CERCLA, RCRA, or the
NCP.

XXXT.
CONFIDENTIAL ITNFORMATION

31.1 The Army may assert on its own behalf or on
behalf of a contractor, subcontractor, or consultant a
confidentiality claim covering all or part of the information
requested by this Agreement pursuant to Section 104(e) of CERCILA,
42 U.S.C. § 9604(e), and 40 C.F.R. Part 2, Subpart B. Analytical
data shall not be claimed as confidential by the Army.
Information determined to be confidential by U.S. EPA pursuant to

40 C.F.R. Part 2 shall be afforded the protection specified
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therein and such information shall be treated by Ecology as
confidential, to the extent permitted by state law. If Ecology
is unablé to afford the confidentiality protection, the Army is
not required to submit the data to Ecology. If no claim 9f
confidentiality accompanies the information when it is submitted
to either regulatory agency, the information may be made

available to the public without further notice to the Army.

XXXTT.
TRANSFER OF PROPERTY
32.1 éonveyance of title, easement, or other
iﬂterest in this Site shall be in accordance with Section 120 of
CERCLA, 42 U.S.C. § 9620, and applicable regulations.

- XXXTTTY.

AMENDMENT OF AGREEMENT

33.1 This Agreement may be amended by unanimous

‘agreement of the Army, Ecology, and U.S. EPA. Any such amendment

shall be in writing, shall have as the effective date that date
on which it is signed by all the Parties, and shall be

incorporated inte and modify this Agreement.

XXXIV.

SEVERABTILITY

34.1 If any provision of this Agreement is ruled
invalid, illegal, or unconstitutional, the remainder of the
Agreement shall not be affected by such ruling.

FEDERAL FACILITY AGREEMENT -~ Page 61 January 5, 1990
FORT LEWIS




9

10

11]!

-12

13
.14

15
16“
17

is8

20
21}
22
23
24"
25

26

27

28

XXXV,

TERMINATION AND SATISFACTION

35.1 The provisions of this Agreement shall be
deemed satisfied upon a consensus of the Parties that the;Army
has completed its obligations under the terms of this Agreement.
Any Party may propose in writing the termination of-this
Agreement upon a showing that the requirements of this Agreement
have been satisfied. A Party qpposing termination of this
Agreenent sﬁall_serve its objection upon the proposing Party
within thirty (30) days of receipt of the proposal. Any
objection shallndesgribe in Qetail ﬁhe qdditional work needed to
satisfy the requirements of the Agreement. Any Party may invoke
dispute resolution as to the request for, or objection to, a

proposal to terminate.

XXVI.

EFFECTIVE DATE

36.1 This Agreement is effective upon signature

19" by all the Parties to this Agreement.
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Signature sheet for the foregoing Federal Facility

1 Agreemeﬁt for the Fort Lewis Military Reservation among the
2 U.S. Environmental Protection Agency, the Department of the Army;e-
3 and the Washington Department of Ecology.
4
S
6
N
. 5 Lbuthrem 2/7/70 .
KER Approved January 26, 1990 Date
8 D uty Assigtant Secretary of the Army (I,L,&E)
Safety and Occupational Health
9
10 ) :
11 Jamuary 26, 1999
LIEUPENANT GENERAL C. A. H. WALLER Date
12 Commander, I Corps and Fort Lewis '
13
14 Represented by:
15 Richard D. McCurdy, Esq.
16
17
18
19
20
21
22
| 23
24
25
26
27
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Signature sheet for the foregoing Federal Facility

Agreemeﬁt for the Fort Lewis Military Reservation among the

U.S. Environmental Protection Agency, the Department of the Army,

and the Washington Department of Ecology.

Wwé&éw (/25770

CHRISTINE ©O. GREGOIRE o Date
Director, Washington State Department of Ecology

KENNETH O. EIKENBERRY
Attorney General
State of Washington

Represented by:

Jerry Ackermén, Esqd.
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Signature sheet for the foregoing Federal Facility
Agreement for the Fort Lewis Military Reservation among the
U.S. Environmental Protection Agency, the Department ¢f the Army,

and the Washington Department of Ecology. -

e 29 1990

ROBIE G. RUSSELL ' Date
Regional Administrator, Region 10
United States Environmental Protection Agency

Represented by:‘

Monica Xirk, Esdg. .
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