LAWRENCE J. JOSEPH, ESQ.

1250 Connecticut, NW, Suite 700 — Washington, DC 20036
Tel: 202-899-2987 — Fax: 202-318-2254
www.larryjoseph.com

May 30, 2025

VIA EMAIL & CERTIFIED MAIL/RETURN RECEIPT REQUESTED

Hon. Lee M. Zeldin

Administrator

U.S. Environmental Protection Agency (Mail Code 1101A)
1200 Pennsylvania Avenue, N.W.

Washington, DC 20460

Email: zeldin.lee@epa.gov

Re: Notice of intent, Clean Air Act Citizen Suit, 42 U.S.C. §7604(a)(2)
Dear Administrator Zeldin:

On behalf of Peter Williams, this notifies you and the Environmental Protection Agency
(“EPA”) pursuant to 40 C.F.R. pt. 54 and Clean Air Act §304(a)(2), 42 U.S.C. §7604(a)(2), that
Mr. Williams intends to file suit to compel you and EPA to respond to his pending administrative
petitions for reconsideration of the denial of his application to participate as a new-market entrant
in the Hydrofluorocarbons Allowance Allocation and Trading Program, 40 C.F.R. pt. 84 (the
“HFC Program”) under the American Innovation and Manufacturing Act, 42 U.S.C. § 7675. The
AIM Act is a free-standing statute, but it incorporates the Clean Air Act’s citizen-suit process. See
42 U.S.C. §7675(k)(1)(c).!

DISCUSSION

By way of background, when viewed in the light most favorable to EPA, this was a case
of mistaken identity in which Mr. Williams applied as an individual with the “dba” New Era Group
to be a new-market entrant in the HFC Program, but EPA chose to interpret his application to be
on behalf of a similarly named corporation (New ERA Group, Inc.). Misinterpreted as such, EPA

! As you may know from prior correspondence with you and from service on you and on

EPA’s counsel, Mr. Williams also has litigation pending in both federal courts for the District of
Columbia and administrative claims pending with EPA pursuant to the Federal Tort Claims Act,
28 U.S.C. §§2671-2680 (“FTCA”), and the Inspector General Act, 5 U.S.C. §§401-424. See
Williams v. EPA, No. 24-1386 (D.C. Cir.); Williams v. Newberg, No. 1:24-cv-3471-RBW
(D.D.C.); Letter from Lawrence J. Joseph to Lee M. Zeldin, Administrator, and Nicole N. Murley,
Acting Inspector General, Environmental Protection Agency (May 16, 2025) (enclosed). The
undersigned counsel represents Mr. Williams in these matters and contacts you under D.C. Rules
of Prof’l Conduct 4.2(a), (d), with opposing counsel’s consent to contact EPA officials with
authority to redress Mr. Williams’ grievances, if EPA’s counsel are copied on any such written
contact.
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staff denied Mr. Williams’ application not only because the perceived corporate applicant
“share[d] ... corporate affiliation ... with” an existing market participant within the meaning of 40
C.F.R. §84.15(c)(2) (i.e., the perceived applicant was not a new entrant in the market) but also
because the application omitted certain corporate information about the perceived corporate
applicant. Letter from Cynthia A. Newburg, Director, Stratospheric Protection Division,
Environmental Protection Agency, to Peter Williams, New Era Group, at 1-2 (Mar. 31, 2022). In
person by telephone on April 1, 2022, and through counsel by administrative petition dated April
20, 2022, Mr. Williams quickly sought EPA’s reconsideration of its error, but EPA did not act on
his request until November of 2024, when the then-Assistant Administrator for Air and Radiation
denied the Williams administrative petitions dated April 20, 2022, and December 12, 2022. See
Letter from Joseph Goffman, EPA Assistant Administrator for Air & Radiation, to J. Gordon
Arbuckle & Lawrence J. Joseph (Nov. 8, 2024). Unbeknownst to Mr. Williams until May 12, 2025,
EPA also issued an internal memorandum on March 31, 2022, indicating that the joint service of
officers of two distinct entities on any third-party corporation’s board would make the otherwise-
unrelated entities “affiliates” under EPA’s rules. Memo. to File from Cynthia A. Newberg,
Director, Stratospheric Protection Division, Methodology for Allocating Certain Set-aside
Allowances for 2022: Existing importers who were not required to report under 40 CFR part 98
and new market entrants, at 6 (Mar. 31, 2022). Both EPA’s disclosed rationales and its undisclosed
rationale are meritless.

First, the disclosed rationales are meritless because a person cannot do business as a
corporation. Miller v. Harco Nat’l Ins. Co., 274 Ga. 387, 390 (2001) (“[a]n individual doing
business under a trade name is clearly a sole proprietor distinct under Georgia law from a
corporation in which that individual holds stock™); see also BellSouth Corp. v. FCC, 162 F.3d 678,
684 (D.C. Cir. 1998) (“it is obvious that there are differences between a corporation and an
individual under the law”); Business Roundtable v. SEC, 905 F.2d 406, 412 (D.C. Cir. 1990)
(“[c]orporations are creatures of state law”). Because Mr. Williams’s trade name (New Era
Group”) was simply another way to refer to himself personally, Pritchett v. Stillwell, 604 A.2d
886, 889 (D.C. 1992) (“the identity of [a sole proprietorship] was the same as that of its
owner”); York Grp., Inc. v. Wuxi Taihu Tractor Co., 632 F.3d 399, 403 (7th Cir. 2011) (person and
his trade name “are two names for the same person. Either will do; both are better”), the distinct
third-party corporation (“New ERA Group, Inc.”) had nothing to do with his application and—as
such—his application did not need to provide details about that distinct non-applicant.

Second, the undisclosed rationale is also meritless. Absent express statutory or regulatory
definitions or other amplification to the contrary, words in statutes and regulations have their
ordinary meaning. Wooden v. United States, 595 U.S. 360, 366 (2022) (statutes); Horsehead Res.
Dev. Co. v. EPA, 130 F.3d 1090, 1092-93 (D.C. Cir. 1997) (regulations). With respect to
corporations, “affiliate” means “[a] corporation that is related to another corporation by
shareholdings or other means of control; a subsidiary, parent, or sibling corporation.” Blacks Law
Dictionary 72 (11th ed. 2019) (emphasis added); Yellow Pages Photos, Inc. v. YP, LLC, 856 F.
App'x 846, 856 n.3 (11th Cir. 2021) (same). This dictionary definition reflects “the usual corporate
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understanding of affiliation as a relationship involving ownership or control.” United States v. W.
Elec. Co., 12 F.3d 225, 230 (D.C. Cir. 1993). For its part, Georgia defines “affiliate” as “a person
that directly, or indirectly through one or more intermediaries, controls or is controlled by or is
under common control with a specified person.” O.C.G.A. § 14-2-1110(1) (emphasis added); see
also D.C. R. App. P. 49 Commentary to Rule 49(c)(6) (defining “organizational affiliates” as
“entities that control, are controlled by, or are under common control”). Unless the phrase
“corporate affiliation” in EPA’s rule means something heretofore unknown in American law,
EPA’s previously undisclosed joint-service rationale—devoid of any trade-name confusion and
any relationship between the third-party “hub” corporation on whose board the two “spoke”
entities’ officers served—is meritless. Under D.C. Circuit precedent, such atypical meanings must
be spelled out in the rules, W. Elec. Co., 12 F.3d at 230, and EPA’s rules are silent on “affiliate”
meaning anything other than its normal meaning.

Further, the facts on Mr. Williams’ ties to New ERA Group, Inc. are not open to serious
dispute:

. The corporation’s annual registrations reported Mr. Williams as its Chief Executive Officer
(“CEQO”) to the Georgia Secretary of State (“SOS”) from 2014-2019.

J The corporation reported Mr. Williams as its CEO to the Internal Revenue Service (“IRS”)
from 2014-2016, but reported Kenneth Ponder to the IRS as its CEO from 2017-2021.

o On May 19, 2014, the corporation’s initial resolutions (enclosed) name Mr. Williams the
corporation’s “Fundraising Chair”? and Mr. Ponder its CEO, Executive Director, and
Treasurer.

° Mr. Williams does not know when, how, or even whether the corporation made Mr.

Williams its CEO after May 19, 2014, but—if the corporation did so—it did so without
notifying him and without his consent. See U.S. CONST. amend. XIII, §1 (involuntary
servitude is unconstitutional); cf. Bullard v. MRA Holding, LLC, 292 Ga. 748, 751-52
(2013) (“invasion of privacy” tort includes “appropriation, for the defendant's advantage,
of the plaintiff's name or likeness”); c¢f. O.C.G.A. § 16-9-121(a)(1) (identity fraud includes
“person commits the offense of identity fraud when he or she willfully and fraudulently ...
[w]ithout authorization or consent, uses or possesses with intent to fraudulently use
identifying information concerning a person”).

If either Mr. Williams’ version or the corporation’s IRS version is true, Mr. Williams would not
have been affiliated with the corporation within the 5-year window applicable under 40 C.F.R.

2 New ERA Group, Inc.’s bylaws (enclosed) describe a “Fundraising Committee” but do not

create an office of “Fundraising Chair,” so Mr. Williams was not an “officer” under Georgia law.
O.C.G.A. § 14-3-865(a)(1).
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§84.15(c)(2). At the very least, moreover, it is indisputable that the corporation reported false
information to either the IRS or Georgia’s SOS for 2017 onward. Disappointingly, you and EPA
indicated that you would oppose Mr. Williams’ efforts to obtain New ERA Group, Inc.’s corporate
records via discovery, suggesting an effort—or at least a willingness—to continue to hide behind
EPA’s false narrative that Mr. Williams has a relationship with or control of New ERA Group,
Inc. for corporate purposes.

Finally, it should not matter whether or not the two men participated on the nonprofit New
ERA Goup, Inc.’s board because EPA’s rules require that the linking entity (i.e., the hub)—not
one of the linked entities (i.e., the spokes)—be an existing market participant: “Persons who are
newly importing regulated substances, do not share corporate or common ownership, corporate
affiliation in the past five years, or familial relations with entities receiving allowances through
this rule.” 40 C.F.R. §84.15(c)(2) (emphasis added).

For all these reasons, EPA’s denial of Mr. Williams’ application is meritless, and EPA’s
persisting with its factually implausible and legally impossible and irrelevant rationale suggests
that EPA intended to discriminate against Mr. Williams from the outside: “a pattern of notice and
refusal to correct can serve as proof of the intent element in [a] ... discrimination case.” Garcia v.
Veneman, 224 F.R.D. 8, 12 (D.D.C. 2004). Lies, false alibis, and false statements generally are
“evidence of consciousness of guilt,” Aka v. Wash. Hosp. Ctr., 156 F.3d 1284, 1293 (D.C. Cir.
1998) (en banc), and a defendant’s making pretextual claims generally suffices to get plaintiffs
past summary judgment. George v. Leavitt, 407 F.3d 405, 413 (D.C. Cir. 2005). You were not
involved in creating EPA’s pretexts and false narratives, and Mr. Williams certainly hopes you
will not perpetuate or repeat them.

Source of EPA’s Nondiscretionary Duty to Act

The APA—and indeed the First Amendment—authorize “an interested person [to] appear
before an agency or its responsible employees for the presentation, adjustment, or determination
of an issue, request, or controversy in a proceeding, whether interlocutory, summary, or otherwise,
or in connection with an agency function.” 5 U.S.C. §555(b). The APA further imposes a duty of
timeliness on EPA both to conclude the matter and to respond:

. “With due regard for the convenience and necessity of the parties or their representatives
and within a reasonable time, each agency shall proceed to conclude a matter presented to
it.” Id..

. “Prompt notice shall be given of the denial in whole or in part of a written application,

petition, or other request of an interested person made in connection with any agency
proceeding.” Id. §555(e).

In dismissing petitions to the U.S. Court of Appeals for the District of Columbia Circuit at Court
under 42 U.S.C. §7607(b)(1), that Court implicitly held that EPA has a non-discretionary duty to
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respond to the administrative petitions. RMS of Georgia, LLC v. Envtl. Prot. Agency, Nos. 22-
1025, 22-1313, 22-1314 (D.C. Cir. July 7, 2023).

EPA’s Unlawful Action and Inaction

Pursuant to 40 C.F.R. §54.3(a), this subsection identifies the source of your and EPA’s
discretionary acts and duties and describes the unlawful action and inaction over which Mr.
Williams intends to sue.

Mr. Williams alleges that EPA has failed to act on several administrative petitions to
reconsider the denial of his application to be a new-market entrant in the HFC Program and the
finding that he “share[s] ... corporate affiliation ... with” RMS of Georgia, LLC, within the
meaning of 40 C.F.R. §84.15(c)(2). There are three discrete petitions outstanding:

. Letter from Lawrence J. Joseph to Michael S. Regan, Administrator, and Joseph M.
Goffman, Assistant Administrator for Air and Radiation, Environmental Protection
Agency (Apr. 30, 2024) (enclosed).?

° Letter from Lawrence J. Joseph to Michael S. Regan, Administrator, Environmental
Protection Agency (Dec. 19, 2024) (enclosed).

° Letter from Lawrence J. Joseph to Lee M. Zeldin, Administrator, and Nicole N. Murley,
Acting Inspector General, Environmental Protection Agency (May 16, 2025) (enclosed).*

In a letter dated November 8, 2024, and transmitted on November 15, 2024, former Assistant
Administrator Goffman responded to two prior administrative petitions, while omitting the one
listed above dated April 30, 2024, and another from RMS of Georgia, LLC. See Letter from
Kenneth Ponder, President, RMS of Georgia, LLC, to Cynthia A. Newburg, Director, Stratospheric
Protection Division, Environmental Protection Agency (Dec. 29, 2022). The petitions dated
December 19, 2024, and May 16, 2025, continue the intra-agency appeal of the original petition
to your office: “higher-level agency reconsideration by the agency head is the standard way to
maintain political accountability and effective oversight for adjudication that takes place outside
the confines of § 557(b).” United States v. Arthrex, Inc., 594 U.S. 1, 20 (2021) (cleaned up). The

3 Because the administrative petitions’ exhibits are lengthy, only the petitions’ main body

are enclosed. Please let me know if you would like me to send copies of their exhibits.

4 As signaled by its two distinct EPA addressees, the letter dated May 16, 2025, serves
double duty as a request for action by EPA’s Administrator with respect to program-office duties
and as a filing with the Office of Inspector General. The nondiscretionary duties here arise only
with respect to the Administrator, not with respect to the Office of Inspector General.
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proverbial buck stops with you, so the administrative petition dated May 16, 2025, likely will be
the final intra-EPA appeal.

EPA’s failure to respond to each of these petitions violates EPA’s duty of timeliness to
conclude a matter set out in 5 U.S.C. §555(b) and duty to respond set out in 5 U.S.C. §555(¢). “The
Administrative Procedure Act requires every agency within a reasonable time to proceed to
conclude any matter presented to it and provides that the reviewing court shall compel agency
action unlawfully withheld or unreasonably delayed.” Envtl. Def. Fund, Inc. v. Hardin, 428 F.2d
1093, 1099 n.29 (D.C. Cir. 1970) (cleaned up). Accordingly, courts “will interfere with the normal
progression of agency proceedings to correct transparent violations of a clear duty to act because
it is obvious that the benefits of agency expertise and creation of a record will not be realized if
the agency never takes action.” In re Am. Rivers & Idaho Rivers United, 372 F.3d 413, 418 (D.C.
Cir. 2004) (cleaned up). Although little more than a week has passed since the letter dated May
16, 2025, EPA’s court filings in your name on May 19, 2025, implicitly denied Mr. Williams’
position in the latter dated May 16, 2025. While we doubt that you personally absorbed all the
material sent to you on May 16 before you and your delegees authorized EPA’s court filings, you
have 180 days to set things right: “In any such action for unreasonable delay, notice to the entities
referred to in subsection (b)(1)(A) shall be provided 180 days before commencing such action.”42
U.S.C. §7604(a). Significantly, where there is a conspiracy against rights within the meaning of
42 U.S.C. §1985(3), Congress attached liability not only to the conspirators but also to anyone
who, knowing of the conspiracy “and having power to prevent or aid in preventing the commission
of the same, neglects or refuses so to do. 42 U.S.C. §1986.

Name and Address of Party Making Notice of Intent to Sue

Pursuant to 40 C.F.R. §54.3(a), this subsection identifies the full name and address of the
person giving the notice. The party giving notice of his intent to sue is Peter Vincent Williams.
Mr. Williams is the petitioner in Williams v. EPA, No. 24-1386 (D.C. Cir.), and the plaintiff in
Williams v. Newberg, No. 1:24-cv-3471-RBW (D.D.C.). He is also the claimant in an FTCA claim
submitted to EPA on December 16, 2024. Pursuant to 5 U.S.C. §555(b), the undersigned counsel
represents Mr. Williams in this matter. Further pursuant to 40 C.F.R. §54.3(a), Mr. Williams’
addresses are as follows:

Personal Address Address for Legal Notices
Peter Williams Law Office of Lawrence J. Joseph
709 Pickering Drive Unit B 1250 Connecticut Ave., NW, Ste. 700
Murrells Inlet, SC 29567 Washington, DC 20036

Tel: 202-899-2987
Fax: 202-318-2254
Email: ljoseph@]larryjoseph.com
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REQUESTED RELIEF

In addition to notifying you of Williams’ intent to sue your Office for unreasonable delay,
42 U.S.C. §7604(b)(2), Williams respectfully petitions you under the APA, 5 U.S.C. §555(b), to
cure EPA’s egregious misconduct by (a) granting Williams’ new-market-entrant application,
(b) granting Williams the HFC allocations he should have had in 2022-2025 in the 2026 allocation,
and (c) directing your counsel in all pending Williams litigation to support Williams’ claims.

CONCLUSION

Thank you for your consideration of these matters. Should you—or your counsel or staff—
wish to discuss this issues further, please do not hesitate to contact me.

Yours sincerely,

Digitally signed by Lawrence
LawrenceJ. o

Date: 2025.05.30 11:51:05

JOSEp h -04'00'
Lawrence J. Joseph

Enclosures:

o Letter from Lawrence J. Joseph to Michael S. Regan, Administrator, and Joseph M.
Goffman, Assistant Administrator for Air and Radiation, Environmental Protection
Agency (Apr. 30, 2024) (enclosures omitted)

° Letter from Lawrence J. Joseph to Michael S. Regan, Administrator, Environmental
Protection Agency (Dec. 19, 2024) (enclosures omitted)
° Letter from Lawrence J. Joseph to Lee M. Zeldin, Administrator, and Nicole N. Murley,

Acting Inspector General, Environmental Protection Agency (May 16, 2025)
o Bylaws, New ERA Group, Inc. (May 19, 2014)
° Resolutions, New ERA Group, Inc. (May 19, 2014)

cc: James Payne, Performing Delegated Duties as EPA General Counsel, via email w/Encl.
Nicole N. Murley, Acting EPA Inspector General, via email w/Encl.
EPA Claims Officer, EPA Office of General Counsel, via U.S. Priority Mail w/Encl.
Samuel Stratton, U.S. Dep’t of Justice, Env’t & Nat. Res. Div., via email w/Encl.
Siegmund F. Fuchs, U.S. Dep’t of Justice, Civil Div., Torts Br., via email w/Encl.
Elizabeth Berg, U.S. Dep’t of Justice, Env’t & Nat. Res. Div., via email w/Encl.



Exhibit A

Letter from Lawrence J. Joseph to Michael S. Regan, Administrator, and Joseph M. Goffman,
Assistant Administrator for Air and Radiation, Environmental Protection Agency (Apr. 30, 2024)
(enclosures omitted)



LAWRENCE J. JOSEPH, ESQ.

1250 Connecticut, NW, Suite 700-1A — Washington, DC 20036
Tel: 202-355-9452 — Fax: 202-318-2254
www.larryjoseph.com

April 30, 2024

VIA EMAIL & CERTIFIED MAIL/RETURN RECEIPT REQUESTED

Hon. Michael S. Regan

Administrator

U.S. Environmental Protection Agency (Mail Code 1101A)
1200 Pennsylvania Avenue, N.W.

Washington, DC 20460

Email: Regan.Michael@epa.gov

Joseph M. Goffman, Esq.

Assistant Administrator

Office of Air & Radiation

U.S. Environmental Protection Agency (Mail Code 6103A)
1200 Pennsylvania Avenue, N.W.

Washington, DC 20460

Email: Goffman.Joseph@epa.gov

Re: Notice of intent to File Suit Under the Clean Air Act, 42 U.S.C.
§7604(a)(2); Request for Reconsideration under Administrative
Procedure Act, 5 U.S.C. §555(b); Request for Recusal of Staff under
Due Process Clause.

Dear Administrator Regan and Assistant Administrator Goffman:

On behalf of Peter Williams, this notifies you pursuant to 40 C.F.R. pt. 54 and Clean Air
Act §304(a)(2), 42 U.S.C. §7604(a)(2), that Mr. Williams intends to file suit to compel the
Environmental Protection Agency (“EPA”) to respond to his pending administrative petitions for
reconsideration of EPA staff’s denial of Mr. Williams’ application to participate in the Hydro-
fluorocarbons Allowance Allocation and Trading Program (the “HFC Program”) under the
American Innovation and Manufacturing Act program as a new-market entrant. See 40 C.F.R.
§84.15. Notwithstanding that granting Mr. Williams’ application would have spillover effects on
the entirety of EPA’s final agency action allocating credits under the HFC Program, RMS of Ga.,
LLC v. United States EPA, 64 F.4th 1368, 1374 (11th Cir. 2023) (“the Allocation Notice is better
understood as one EPA action, and RMS’s allocation an inseparable component of it”), the U.S.
Court of Appeals for the District of Columbia Circuit held that Mr. Williams must pursue an
unreasonable-delay action in district court. RMS of Georgia, LLC v. Envtl. Prot. Agency, Nos.
22-1025, 22-1313, 22-1314 (D.C. Cir. July 7, 2023). A petition for a writ of certiorari to review
that decision is currently pending as Williams v. EPA, No. 23-1059 (U.S.).

At the same time, now that the Office of Air and Radiation has a Senate-confirmed
Assistant Administrator, Mr. Williams also asks that Assistant Administrator Goffman—or
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Administrator Regan'—review this matter and grant the long-pending petitions (enclosed).
Given the billions of dollars in valuable allocations dispensed under the HFC Program, it seems
clear under the Appointments Clause, U.S. CONST. art. II, §2, that only an officer appointed
pursuant to that Clause may constitutionally decide allocation issues. As you likely are aware,
Circuit precedent allows you to cure any prior violation of the Appointments Clause by ratifying
the prior actions of agency staff. Jooce v. FDA, 981 F.3d 26, 28 (D.C. Cir. 2020). If you intend to
take that action eventually in opposing Mr. Williams’ pending appeal in the D.C Circuit, it would
show good faith to do so now.

Moreover, as you may be aware, Mr. Williams has filed a claim (enclosed) under the
Federal Tort Claims Act, 28 U.S.C. §§2671-2680 (“FTCA”), against the EPA career staff who
previously have addressed his application and administrative petition for reconsideration. Under
the Due Process Clause, therefore, Mr. Williams also respectfully requests that EPA recuse staff
who face potential liability in this matter. Because the issue to be decided is quasi-judicial and
the EPA staff face potential liability, 5 C.F.R. §2635.102(e), the prior EPA staff addressing these
issues should be recused, D.C. Fed’n of Civic Ass’ns v. Volpe, 459 F.2d 1231, 1246 (D.C. Cir.
1971), and their decisions revisited by unbiased EPA staff.

DISCUSSION

By way of background, this is a case of mistaken identity in which Mr. Williams applied
as an individual with the “dba” New Era Group to be a new-market entrant in the HFC Program,
but EPA chose to interpret his application to be on behalf of a defunct corporation (New Era
Group, Inc.). Misinterpreted as such, EPA staff denied Mr. Williams’ application not only
because the perceived corporate applicant “share[d] ... corporate affiliation ... with” an existing
market participant within the meaning of 40 C.F.R. §84.15(c)(2) (i.e., the perceived applicant
was not a new entrant in the market) but also because the application omitted certain corporate
information about the perceived corporate applicant.

Through counsel, Mr. Williams quickly administratively petitioned EPA to reconsider
EPA’s error, but EPA has not acted on the administrative petition for reconsideration in more
than two years. In addition to the factual issue (i.e., that Mr. Williams expressly applied as an
individual, not a corporation), EPA staff’s interpretation is also legally impossible. Indeed, even
if Williams owned the nonprofit “New Era Group, Inc.” of Georgia—which he never did—his
use of “New Era Group” as a “dba” or trade name would not equate the corporation with the

! For purposes of Section 304(a)(2) and Part 54, Administrator Regan is this letter’s titular

addressee. Assistant Administrator Goffman is the Senate-confirmed EPA official closest to the
matter.
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trade name: “An individual doing business under a trade name is clearly a sole proprietor distinct
under Georgia law from a corporation in which that individual holds stock.” Miller v. Harco
Nat’l Ins. Co., 274 Ga. 387, 390 (2001); see also BellSouth Corp. v. FCC, 162 F.3d 678, 684
(D.C. Cir. 1998) (“it is obvious that there are differences between a corporation and an individual
under the law”’). Moreover, “[c]orporations are creatures of state law,” Cort v. Ash, 422 U.S. 66,
84 (1975); Business Roundtable v. SEC, 905 F.2d 406, 412 (D.C. Cir. 1990); Doe v. McMaster,
355 S.C. 306, 313 (2003); Tr. Co. of Ga. v. State, 109 Ga. 736, 755 (1900), and no relevant
provision of law equates individuals with corporations.

Significantly, prior to the 1977 enactment of the Clean Air Act’s abbreviated procedures
and its partial exemption from the Administrative Procedure Act (“APA”) in §307(d),> the APA
governed judicial review under §307(b)(1):

Being silent on the scope of judicial review, the Clean Air Act
incorporates the APA’s mandate that agency “action, findings, and
conclusions” be struck down if they are “arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with law.”

Amoco Oil Co. v. EPA, 501 F.2d 722, 731 (D.C. Cir. 1974) (quoting 5 U.S.C. §706(2)(A));
accord Ethyl Corp. v. EPA, 541 F.2d 1, 33-35 (D.C. Cir. 1976); Nat’l Asphalt Pavement Ass n v.
Train, 539 F.2d 775, 786 (D.C. Cir. 1976). For Clean Air Act proceedings outside §307(d), the
Clean Air Act remains “silent on the scope of judicial review” and thus the APA still governs
those Clean Air Act actions.

For statutes that are or were enacted after the APA’s enactment, the APA applies unless
expressly exempted. See 5 U.S.C. §559; Dickinson v. Zurko, 527 U.S. 150, 154-55 (1999). The
Clean Air Act expressly exempts only those EPA actions subject to the provisions of §307(d)
from the indicated provisions of the APA (i.e., 5 U.S.C. §§553-557, 706). See id.; Envtl. Integrity
Project v. EPA, 864 F.3d 648, 649 (D.C. Cir. 2017) (Clean Water Act). Even if this were a close
case (and it is not), repeals by implication are disfavored, Nat’l Ass’n of Home Builders v. Defs.
of Wildlife, 551 U.S. 644, 662 (2007), and “this canon of construction applies with particular
force when the asserted repealer would remove a remedy otherwise available.” Schlesinger v.
Councilman, 420 U.S. 738, 752 (1975). By negative implication of the Clean Air Act’s express
terms in §307(d), as well as pursuant to 5 U.S.C. §559, the APA generally and 5 U.S.C. §§555,

2 “The provisions of section 553 through 557 and section 706 of title 5 shall not, except as

expressly provided in this subsection, apply to actions to which this subsection applies.” 42
U.S.C. §7607(d)(1). Nether EPA’s allocations nor Williams’ application are within §307(d).
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706 specifically remain applicable to EPA action under the Clean Air Act that falls outside the
provisions of §307(d).

Source of EPA’s Nondiscretionary Duty to Act

The APA—and indeed the First Amendment—authorize “an interested person [to] appear
before an agency or its responsible employees for the presentation, adjustment, or determination
of an issue, request, or controversy in a proceeding, whether interlocutory, summary, or
otherwise, or in connection with an agency function.” 5 U.S.C. §555(b). The APA further
imposes a duty of timeliness on EPA both to conclude the matter and to respond:

o “With due regard for the convenience and necessity of the parties or their representatives
and within a reasonable time, each agency shall proceed to conclude a matter presented to
it.” Id..

o “Prompt notice shall be given of the denial in whole or in part of a written application,

petition, or other request of an interested person made in connection with any agency
proceeding.” Id. §555(e).

In dismissing petitions to the U.S. Court of Appeals for the District of Columbia Circuit at Court
under 42 U.S.C. §7607(b)(1), that Court implicitly held that EPA has a non-discretionary duty to
respond to the administrative petitions. RMS of Georgia, LLC v. Envtl. Prot. Agency, Nos. 22-
1025, 22-1313, 22-1314 (D.C. Cir. July 7, 2023); In re Williams, No. 23-1269 (D.C. Cir. Dec.
21, 2023).

EPA’s Unlawful Inaction

Pursuant to 40 C.F.R. §54.3, Mr. Williams alleges that EPA has failed to act on the
administrative petitions to reconsider the denial of his application to be a new entrant in the HFC
Program and the finding that he “share[s] ... corporate affiliation ... with” RMS of Georgia,
LLC, within the meaning of 40 C.F.R. §84.15(c)(2). (Of course, if the applicant is an individual,
the application did not improperly omit information about a corporation’s particulars.) There are
three discrete petitions:

o Letter from J. Gordon Arbuckle to Cynthia A. Newburg, Director, Stratospheric
Protection Division, Environmental Protection Agency (Apr. 20, 2022) (enclosed).

o Letter from Lawrence J. Joseph to Cynthia A. Newburg, Director, Stratospheric
Protection Division, and Hans Christopher Grundler, Director, Office of Atmospheric
Programs, Environmental Protection Agency (Dec. 12, 2022) (enclosed).
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° Letter from Kenneth Ponder, President, RMS of Georgia, LLC, to Cynthia A. Newburg,
Director, Stratospheric Protection Division, Environmental Protection Agency (Dec. 29,
2022) (enclosed).?

EPA’s failure to respond to each of these petitions violates EPA’s duty of timeliness to conclude
a matter set out in 5 U.S.C. §555(b) (quoted supra) and to respond set out in 5 U.S.C. §555(¢)
(quoted supra). “The Administrative Procedure Act requires every agency within a reasonable
time to proceed to conclude any matter presented to it and provides that the reviewing court shall
compel agency action unlawfully withheld or unreasonably delayed.” Envtl. Def. Fund, Inc. v.
Hardin, 428 F.2d 1093, 1099 n.29 (D.C. Cir. 1970) (internal quotation marks, citations, and
alterations omitted). Accordingly, courts “will interfere with the normal progression of agency
proceedings to correct transparent violations of a clear duty to act because it is obvious that the
benefits of agency expertise and creation of a record will not be realized if the agency never
takes action.” In re Am. Rivers & Idaho Rivers United, 372 F.3d 413, 418 (D.C. Cir. 2004)
(internal quotation marks and citations omitted).

Name and Address of Party Making Notice of Intent to Sue

Pursuant to 40 C.F.R. §54.3, the party giving notice of his intent to sue is Peter Williams.
Mr. Williams is the petitioner in Williams v. EPA, No. 22-1314 (D.C. Cir.), In re Williams, No.
23-1269 (D.C. Cir.), Williams v. EPA, No. 23-1340 (D.C. Cir.), and Williams v. EPA, No. 23-
1059 (U.S.). He is also the claimant in an FTCA claim submitted to EPA on March 29, 2024,
which I understand EPA to have numbered as TOR-24-040021. Pursuant to 5 U.S.C. §555(b),
the undersigned counsel represents Mr. Williams in this matter. Further pursuant to 40 C.F.R.
§54.3, Mr. Williams’ addresses are as follows:

Personal Address Address for Legal Notices
Peter Williams Peter Williams
709 Pickering Drive Unit B Care of Law Office of Lawrence J. Joseph
Murrells Inlet, SC 29567 1250 Connecticut Ave., NW, Ste. 700-1A

Washington, DC 20036

Tel: 202-355-9452

Fax: 202-318-2254

Email: ljoseph@larryjoseph.com

3 Because the petitions’ exhibits are lengthy, I am enclosing only the petitions’ main body.

Please let me know if you would like me to send copies of the exhibits.
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Application of Appointments Clause.

Under the HFC program, EPA career staff disburse allocations worth billions of dollars
with no accountability, which violates the Appointments Clause. U.S. CONST. art. I, §2, cl. 2.
Under that Clause, the President must appoint principal officers with the advice and consent of
the Senate, while the President alone, the head of an executive department, or a court may
appoint inferior officers. /d. To the extent that agency staff exercise significant governmental
authority, Buckley v. Valeo, 424 U.S. 1, 126 & n.162 (1976), they qualify as at least inferior
officers. Edmond v. United States, 520 U.S. 651, 660-62 (1997). Under United States v. Arthrex,
Inc., 141 S.Ct. 1970 (2021), however, “[o]nly an officer properly appointed to a principal office
may issue a final decision binding the Executive Branch” in such proceedings. Arthrex, 141 S.Ct.
at 1985. While having unauthorized staff run so important a program is generally problematic,
EPA’s refrigerant-gas programs are even more problematic given their overreliance on vague
discretionary standards such as the staff-controlled selective “special considerations” and
“individual accommodation.” 86 Fed. Reg. 55,116, 55,146 (2021); 40 C.F.R. §84.11(a).

Although compliance with the Appointments Clause is constitutionally required,
compliance need not interrupt the entire HFC Program/ To the contrary, either of you—as
Senate-confirmed officers under the Clause—can ratify any or all of EPA staff’s prior actions:

Even assuming for purposes of argument ... that [agency staff’s
action] violated the Appointments Clause ..., Commissioner
Gottlieb’s ratification cured any Appointments Clause defect.

Jooce, 981 F.3d at 28. While ratification of EPA staff’s actions would cure violations of the
Appointments Clause, ratification of EPA staff’s action on Mr. Williams’ new-market entrant
application would alter the effective date, thus resetting the 60-day window within which he
must petition for review of EPA’s denial of his application. See 42 U.S.C. §7607(b)(1).

Duty to Recuse Conflicted EPA Staff

Under the Due Process Clause, “there are objective standards that require recusal when
‘the probability of actual bias on the part of the judge or decisionmaker is too high to be
constitutionally tolerable.”” Caperton v. A. T. Massey Coal Co., 556 U.S. 868, 872 (2009)
(quoting Withrow v. Larkin, 421 U.S. 35, 47 (1975)). Although Caperton involved an allegedly
biased judge, Withrow involved an allegedly biased administrative decisionmaker. Cf. Butz v.
Economou, 438 U.S. 478, 513 (1978) (“federal administrative law requires that agency
adjudication contain many of the same safeguards as are available in the judicial process”);
Prof’l Air Traffic Controllers Org. v. Fed. Labor Relations Auth., 685 F.2d 547, 567 (D.C. Cir.
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1982) (“we cannot countenance [issues] that threaten to bias administrative adjudications”). The
Circuit test for disqualification is based on an objective standard:

The test for disqualification has been succinctly stated as being
whether a disinterested observer may conclude that the agency has
in some measure adjudged the facts as well as the law of a
particular case in advance of hearing it.

Cinderella Career & Finishing Sch., Inc. v. FTC, 425 F.2d 583, 591 (D.C. Cir. 1970) (internal
quotation marks, alterations, and citations omitted). Moreover, “an administrative hearing must
be attended, not only with every element of fairness but with the very appearance of complete
fairness.” Id. (internal quotation marks omitted, emphasis added). Here, two issues require that
EPA recuse the EPA staff previously involved in this matter.

First, Mr. Williams was the only Black applicant and the only applicant denied based on
a rationale that EPA staff invented with extra-record evidence that EPA staff refused to correct
after being shown that their analysis was factually implausible and legally impossible. Under the
circumstances, a court can draw negative inferences from EPA’s refusal to correct an obvious
error. Garcia v. Veneman, 224 F.R.D. 8, 12 (D.D.C. 2004) (“a pattern of notice and refusal to
correct can serve as proof of the intent element in [a] ... discrimination case”). Courts “are not
required to exhibit a naiveté from which ordinary citizens are free.” Dep’t of Commerce v. New
York, 139 S.Ct. 2551, 2575 (2019) (internal quotation marks omitted). EPA staff’s discrimination
against Mr. Williams would be actionable even if not based on his race, Village of Willowbrook
v. Olech, 528 U.S. 562, 564 (2000) (discrimination against a “class of one”), but rather based on
his advocating for a set-aside program for communities of color or any other impermissible
basis.*

Second, as Mr. Williams’ FTCA claim makes clear, the EPA staff heretofore involved
have a personal financial interest in this matter. Moreover, even if that action fails, EPA staff
nonetheless could have personal liability. See 5 C.F.R. §2635.102(¢) (“[c]orrective action
includes any action necessary to remedy a past violation or prevent a continuing violation of this
part, including but not limited to restitution”).

4 Even if EPA staff did not take Mr. Williams’ race into account, retaliating against him for

advocating for communities of color would qualify as racial discrimination. See Jackson v.
Birmingham Bd. of Educ., 544 U.S. 167, 173-74 (2005) (retaliation against male coach of female
basketball team for advocating for the team is discrimination because of sex); cf- Respondents’
Opp’n, 27-28 (Nov. 17, 2023) (inaction based on First Amendment right of petition) (No. 23-
1269).
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For both reasons, EPA staff heretofore involved should be recused. In addition to recusal,
the remedy for biased decisionmakers is remand to the agency to have unbiased decisionmakers
address the issue:

[A] remand to the Secretary, rather than [reversal of the agency]
decisions, is the proper remedy in this case. Assuming the worst—
that the letter contributed to the Secretary’s decision in these
cases—we cannot say that 3 1/2 years later, a new Secretary in a
new administration is thereby rendered incapable of giving these
cases a fair and dispassionate treatment.

Koniag, Inc., Uyak v. Andrus, 580 F.2d 601, 610-11 (D.C. Cir. 1978). Unlike in Andrus, there
has not been a change in presidential administrations, but there is no suggestion that the two of
you were conflicted or biased in the way that EPA staff appear to have been biased and are
conflicted.

REQUESTED RELIEF

In connection with the pending administrative petitions for reconsideration, Mr. Williams
respectfully requests that EPA grant those petitions (i.e., approve his entry into the HFC Program
as a new-market entrant). If EPA approves Mr. Williams’ new-entrant application, the parties
could negotiate or litigate his right to retroactive allocations for prior years (i.e., 2022, 2023, and
potentially 2024, depending on the timing of relief). Even if EPA denies the pending
administrative petitions for reconsideration, however, EPA should do so quickly to enable a
direct challenge in the Court of Appeals pursuant to 42 U.S.C. §7606(b)(1), rather than
necessitating a citizen suit—and eventually an FTCA suit—to compel EPA to act or to compel
the responsible parties to pay damages.

In connection with EPA career staff administering a program dispensing multiple billions
of dollars of valuable allocations, Mr. Williams respectfully submits that the Appointments
Clause requires that one of you—as the only officers of the United States involved—review EPA
staff’s actions and either reverse or ratify those actions.

Finally with respect to the Due Process Clause, Mr. Williams respectfully requests that
the EPA career staff previously involved in this matter be recused, based on their personal
exposure to liability. Recusal relates functionally to the relief requested under the Appointments
Clause because—under both the Due Process Clause and the Appointments Clause—a new
agency actor should review the action and inaction of EPA staff to date.
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CONCLUSION

Thank you for your consideration of these matters. Should you—or your counsel or
staff—wish to discuss this issues further, please do not hesitate to contact me.

Yours sincerely,
Lawrence J. Joseph

Enclosures

cc: Jeffrey M. Prieto, Esq. EPA General Counsel
Sarah A. Buckley, Esq., U.S. Department of Justice, Env’t & Natural Resources Div.
Samuel Stratton, Esq., U.S. Department of Justice, Env’t & Natural Resources Div.
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Letter from Lawrence J. Joseph to Michael S. Regan, Administrator, Environmental Protection
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LAWRENCE J. JOSEPH, ESQ.

1250 Connecticut, NW, Suite 700-1A — Washington, DC 20036
Tel: 202-355-9452 — Fax: 202-318-2254
www.larryjoseph.com

December 19, 2024

VIA EMAIL

Hon. Michael S. Regan

Administrator

U.S. Environmental Protection Agency (Mail Code 1101A)
1200 Pennsylvania Avenue, N.W.

Washington, DC 20460

Email: Regan.Michael@epa.gov

Re:  Reconsidering Denial of New-Entrant Status and Recusing EPA Staff

Dear Administrator Regan:

On behalf of Peter Williams, this follows on my letter to you and Assistant Administrator

for Air and Radiation Joseph M. Goffman dated April 30, 2024, to renew and update Williams’
request that you recuse conflicted Environmental Protection Agency (“EPA”) staff and reverse
the denial of Williams’ application to be a new entrant in the hydrofluorocarbon (“HFC”) cap-
and-trade program, 40 C.F.R. § 84.15.

Before addressing the relief that Williams requests and the basis for that relief, this first

updates you on the relevant developments since April 30, 2024:

On July 18, 2024, EPA denied Williams administrative claim under the Federal Tort
Claims Act, 28 U.S.C. 88 2671-2680 (“FTCA”), regarding EPA’s denial of Williams’
new-entrant application. Letter from Kenneth A. Redden, Claims Officer, EPA Civil
Rights & Finance Law Office to Lawrence J. Joseph (July 18, 2024) (enclosed).

On October 23, 2024, EPA issued HFC allocations for 2025 without addressing the four
pending administrative petitions for reconsideration of EPA’s denial of Williams’ new-
entrant application. 89 Fed. Reg. 84,583 (2024).

On or about November 8, 2024, Assistant Administrator Goffman denied two of the four
pending administrative petitions for reconsideration of the EPA letter denying Williams’
new-entrant application. Letter from Joseph Goffman, EPA Assistant Administrator for
Air & Radiation, to J. Gordon Arbuckle & Lawrence J. Joseph (Nov. 8, 2024) (enclosed).

On December 12, 2024, Williams filed suit against Goffman and three other current or
former EPA employees in their individual capacities® (i.e., outside the FTCA) in the U.S.

1

The additional named individual-capacity defendants are Cynthia A. Newberg, Paul M.

Gunning, and Hans Christopher Grundler; the complaint also includes 50 “Doe” defendants.
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District Court for the District of Columbia. Williams v. Newberg, No. 1:24-cv-3471-
RBW (D.D.C. filed Dec. 12, 2024).

o On or about December 19, 2024, Williams filed an administrative FTCA claim with EPA
for EPA’s delay in responding to the Williams-related administrative petitions and for the
Goffman denial. (An EPA claim number is not yet available.)

J On or before December 23, 2024, Williams will petition the U.S. Court of Appeals for
the District of Columbia Circuit to review the Goffman letter dated November 8, 2024,
and EPA’s HFC allocations for 2025.

In addition to these recent developments, as discussed below, in November 2024, Williams
became aware of the enclosed Internal Revenue Service (“IRS”) Form 990s that New ERA
Group, Inc., of Georgia filed for the years 2014-2021, which are new evidence relevant to your
determination in this matter.

DISCUSSION

Notwithstanding the Goffman letter dated November 8, 2024, Williams puts these issues
to you for three reasons. First, “higher-level agency reconsideration by the agency head is the
standard way to maintain political accountability and effective oversight for adjudication that
takes place outside the confines of 8§ 557(b).” United States v. Arthrex, Inc., 594 U.S. 1, 20
(2021) (internal quotation marks omitted). Under Arthrex, it is appropriate and even “standard”
to seek your final review of the issues reached by Assistant Administrator Goffman’s letter.
Second, as explained below, the Goffman letter’s resolution of the four administrative petitions
for reconsideration was both incomplete and contrived. Third, because this dispute will continue,
the issue of recusing affected EPA staff will remain a live and ongoing issue.

Duty to Recuse Conflicted Defendants Goffman, Gunning, and Newberg

Under both the Due Process Clause, U.S. CoNsT. amend. V, cl. 4, and conflict-of-interest
law, 18 U.S.C. § 208(a), you should recuse defendants Goffman, Gunning, and Newberg from
further involvement with the Williams dispute with EPA. As individual-capacity defendants in
Williams v. Newberg, they have a financial interest in the resolution of the Williams dispute with
EPA regarding the denial of Williams’ new-entrant application. Significantly, although Williams
also has a claim under the FTCA, that claim will not cover the prejudgment-interest or punitive-
damage claims against the individual-capacity defendants. See 28 U. S. C. § 2674 (“United
States shall be liable ... in the same manner and to the same extent as a private individual under
like circumstances, but shall not be liable for interest prior to judgment or for punitive
damages”). As such, individual-capacity defendants have residual liability, even if the EPA or
United States is found liable for the bulk of Williams’ claims for monetary damages.
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As indicated in my letter dated April 30, 2024, the Due Process Clause sets “objective
standards that require recusal when ‘the probability of actual bias on the part of the judge or
decisionmaker is too high to be constitutionally tolerable.””” Caperton v. A. T. Massey Coal Co.,
556 U.S. 868, 872 (2009) (quoting Withrow v. Larkin, 421 U.S. 35, 47 (1975)); Profl Air Traffic
Controllers Org. v. Fed. Labor Relations Auth., 685 F.2d 547, 567 (D.C. Cir. 1982) (“we cannot
countenance [issues] that threaten to bias administrative adjudications”). Thus, “an admin-
istrative hearing must be attended, not only with every element of fairness but with the very
appearance of complete fairness.” Cinderella Career & Finishing Sch., Inc. v. FTC, 425 F.2d
583, 591 (D.C. Cir. 1970) (internal quotation marks omitted, emphasis added). Even if Assistant
Administrator Goffman departs in conjunction with the incoming Administration, Gunning and
Newberg may remain in their current positions, which could negatively affect the fairness of the
litigation as it proceeds.

Pursuant to 18 U.S.C. § 208(a), federal officers and employees must not “participate[]
personally and substantially ... in a judicial or other proceeding, application, request for a ruling
or other determination, ... controversy, ... or other particular matter in which, to his knowledge,
he [or she] ... has a financial interest” except as provided in 18 U.S.C. § 208(b).> Unless the
three defendants—i.e., Newberg, Gunning, Goffman—obtain a prior exemption under § 208(b),
it seems clear that they have a disqualifying “financial interest” under § 208(a). If you do not
recuse Newberg, Gunning, and Goffman, you should ensure that EPA complies with 18 U.S.C. 8§
208—and any other applicable ethics rules and guidance—in their ongoing participation in the
Williams dispute.

EPA’s Action and Inaction on Williams’ New-Entrant Application

You should reverse EPA’s denial of Williams new-entrant application and Goffman’s
denial of two of the four administrative petitions for reconsideration as legally and factually
baseless. By way of background, although Williams applied as an individual with a “dba” trade
name—New Era Group—EPA denied the application based on Williams’ involvement with the
similarly named Georgia nonprofit corporation New ERA Group, Inc. and its relationship with
RMS of Georgia, LLC (“RMS”). Given this first mistake of conflating the applicant with a
corporation, EPA also found Williams’ application incomplete for failing to include “the
complete ownership of the company (with percentages of ownership),” 40 C.F.R. §
84.15(d)(2)(i), the “date of incorporation and State in which the company is incorporated,” 40

2 Pursuant to 18 U.S.C. § 208(b)(1), federal officers and employees may avoid 18 U.S.C. §
208(a) if they disclose the conflict of interest to the appropriate agency official and “receive[] in
advance a written determination made by such official that the interest is not so substantial as to
be deemed likely to affect the integrity of the services which the Government may expect from
such officer or employee.” 18 U.S.C. § 208(b)(1) (emphasis added). The remaining provisions of
18 U.S.C. 8§ 208(b) do not appear relevant here. See 18 U.S.C. § 208(b)(2)-(4).
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C.F.R. § 84.15(d)(2)(iv), and the “State license identifier.” 40 C.F.R. § 84.15(d)(2)(v). EPA’s
incompleteness rationale thus flows from the legal and factual error of EPA’s treating the
applicant as the similarly named corporation. As explained below, EPA’s analysis is wholly
baseless for at least eight reasons.

First, and most fundamentally, as a matter of corporate law, doing business under the
trade name “New Era Group” is not and legally cannot be conflated with a corporation: “An
individual doing business under a trade name is clearly a sole proprietor distinct under Georgia
law from a corporation in which that individual holds stock.” Miller v. Harco Nat’l Ins. Co., 274
Ga. 387, 390 (2001); see also BellSouth Corp. v. FCC, 162 F.3d 678, 684 (D.C. Cir. 1998) (“it is
obvious that there are differences between a corporation and an individual under the law’’). Once
one recognizes this obvious flaw in EPA’s corporate-affiliation rationale, the incompleteness
rationale becomes irrelevant. Assuming arguendo that Wiliams owned a corporation named
“New Era Group, Inc.,” Williams—an individual. natural person—doing business as either “New
Era Group” or even “New Era Group, Inc.” would not be the same entity as the corporation
named “New ERA Group, Inc.” Any suggestion otherwise is clear error and a mistake of law,
and anyone maintaining the contrary position after having his or her legal mistake identified
operates in bad faith, recklessly, and with animus.

Indeed, intransigence to correcting an obvious and indefensible error constitutes evidence
of discriminatory intent from the inception (i.e., the stated and indefensible grounds for the initial
error are and always were mere pretexts). Garcia v. Veneman, 224 F.R.D. 8, 12 (D.D.C. 2004)
(“a pattern of notice and refusal to correct can serve as proof of the intent element in [a] ...
discrimination case”). Notably, Williams was the only Black applicant, the only applicant held to
a baseless standard that EPA persisted in maintaining after learning of the baseless nature of that
standard, the only applicant who advocated for communities of color in EPA’s underlying rule,
and the only applicant involved with reporting the program office to EPA’s Office of Inspector
General. Without discovery, Williams cannot know which of these prohibited bases motivated
EPA staff’s unlawful discrimination in singling Williams out for disparate treatment. Whether it
was one of or all these bases, EPA’s conduct is unlawful and—given EPA’s intransigence—that
misconduct is traceable back to the inception of EPA’s disparate treatment. Significantly, this
evidence of EPA’s initial unlawful conduct did not emerge until EPA continued its intransigence
during the time this dispute played out from 2022 through the present. This intransigence is thus
new evidence that was not available when EPA acted.

Second, because Williams applied as an individual, the separate nonprofit corporation on
which EPA relied—New ERA Group, Inc.—cannot bridge an “affiliation” relationship under 40
C.F.R. § 84.15(c)(2) between Williams and RMS. Although Williams and an RMS officer both
were involved with New ERA Group, Inc. in their individual capacities, the nonprofit New ERA
Group, Inc. did not itself receive allowances under EPA’s rule or engage in commercial activity.
Under 8 84.15(c)(2), the common entity connecting the potential affiliates must receive
allowances. See 40 C.F.R. § 84.15(c)(2) (2022) (“Persons who ... do not share corporate or
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common ownership, corporate affiliation in the past five years, or familial relations with entities
receiving allowances through this rule.”) (emphasis added). Here, the common entity (i.e., New
ERA Group, Inc.) did not receive allowances, so it cannot serve to link Williams and RMS. Any
suggestion otherwise is clear error and a mistake of law, and anyone maintaining the contrary
position after having his or her legal mistake identified operates in bad faith, recklessly, and/or
with animus.

Outside of EPA’s actions against Williams, neither EPA nor any other federal agency has
inferred an affiliated ownership or financial interest between industry stakeholders based on the
common participation in an industry nonprofit of their officers. Cf. Nelson v. Adams USA, Inc.,
529 U.S. 460, 471 (2000) (distinguishing corporation from its officer and sole shareholder). Any
suggestion otherwise is clear error and a mistake of law, and anyone maintaining the contrary
position after having his or her legal mistake identified operates in bad faith, recklessly, and/or
with animus.

Third, given the first two points, EPA’s finding Williams’ application incomplete—
because the application purportedly lacked certain information about New ERA Group, Inc.—is
clear error and a mistake of law. New ERA Group, Inc. of Georgia was wholly uninvolved in
Williams’ application as an individual with a similar trade name in South Carolina and, as such,
EPA’s regulations did not require Williams to report any information about New ERA Group,
Inc. Anyone maintaining the contrary position after having his or her legal mistake identified
operates in bad faith, recklessly, and/or with animus.

Fourth, assuming arguendo that New ERA Group, Inc. was somehow relevant, EPA’s
finding that Williams’ application lacked “the complete ownership of the company (with
percentages of ownership)” pursuant to 40 CFR § 84.15(d)(2)(i) is in bad faith or a mistake of
law. The materials in EPA’s record clearly establish that New ERA Group, Inc. was a nonprofit
Georgia corporation (NME_030_015, captioned New Era Group Filing Certificate 2014.pdf),
and Georgia nonprofit corporations do not have owners, shares, or the like. See Shorter Coll. v.
Baptist Convention, 279 Ga. 466, 471 (2005) (“a non-profit corporation does not have
shareholders™); accord Baptist Convention v. Shorter Coll., 266 Ga. App. 312, 315 (2004).
Anyone maintaining the contrary position after having his or her legal mistake identified
operates in bad faith, recklessly, and with animus.

Fifth, assuming arguendo that New ERA Group, Inc. was somehow relevant, EPA’s
finding that Williams’ application lacked the “date of incorporation” pursuant to 40 CFR §
84.15(d)(2)(iv) is in bad faith because EPA’s own record establishes that New ERA Group, Inc.
was incorporated on May 19, 2014 (NME_030_015, captioned New Era Group Filing Certificate
2014.pdf). Although EPA lacks the authority to convert Williams’ application on his own behalf
as an individual (i.e., an unincorporated entity) in South Carolina into an application on by a
different entity in Georgia, EPA’s claim that it lacked the date of incorporation of that different
entity demonstrates bad faith, recklessness, and animus.
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Sixth, assuming arguendo that New ERA Group, Inc. was somehow relevant, EPA’s
finding that Williams’ application lacked the “State of incorporation” pursuant to 40 CFR §
84.15(d)(2)(iv) is in bad faith because EPA’s own record establishes that New ERA Group, Inc.
was incorporated in Georgia (NME_030_015, captioned New Era Group Filing Certificate
2014.pdf). Although EPA lacks the authority to convert Williams’ application on his own behalf
as an individual (i.e., an unincorporated entity) in South Carolina into an application on by a
different entity in Georgia, EPA’s claim that it lacked the State of incorporation of that different
entity demonstrates bad faith, recklessness, and animus.

Seventh, assuming arguendo that New ERA Group, Inc. was somehow relevant, EPA’s
finding that Williams’ application lacked the “State license identifier” pursuant to 40 CFR §
84.15(d)(2)(v) is in bad faith because EPA’s own record establishes that New ERA Group, Inc.’s
Georgia control number was 16888405 (NME_030_006, captioned New Era Group Annual Reg
2014.pdf). Although EPA lacks the authority to convert Williams’ application on his own behalf
as an individual (i.e., an unincorporated entity) in South Carolina into an application on by a
different entity in Georgia, EPA’s claim that it lacked the State license identifier of that different
entity demonstrates bad faith, recklessness, and/or animus.

Eighth, assuming arguendo that New ERA Group, Inc. was somehow relevant and that
Williams was somehow affiliated with New ERA Group, Inc. or RMS, EPA’s reliance on the
New ERA Group, Inc. filings with Georgia’s Secretary of State to establish a relationship within
5 years of Williams’ application—as required by 40 CFR § 84.15(c)(2)—is belied by not only
Williams” sworn testimony accompanying the letter dated April 20, 2022, but also by the New
ERA Group, Inc. filings with the IRS. Specifically, even accepting arguendo that Williams was
the Chief Executive Officer (“CEO”) of New ERA Group, Inc.—which Williams disputes®—that
role ended in 2016 according to the IRS filings. As such, that disputed affiliation relationship
was not in place within five years of Williams’ new-entrant application as EPA’s regulation
would require for the affiliation to be relevant to Williams’ new-entrant application. See 40
C.F.R. § 84.15(c)(2).

Specifically, although Williams’ role with New ERA Group, Inc., and that corporation’s
relationship with RMS are irrelevant to Williams’ new-entrant application as an individual, the

8 Williams served as New ERA Group, Inc.’s “Fundraising Chair” in 2014-2015 and billed
RMS for $51,000 for separate consulting work in 2016. The Williams income reported on the
Form 990s in the table below were for New ERA Group, Inc. fundraising in 2014-2015 and for
the RMS consulting work in 2016. On information and belief: (1) RMS’s President initially
served as New ERA Group, Inc.’s Executive Director, Chair, and Treasurer with his son serving
as its Vice-Chair and Secretary; and (2) RMS’s President designated Williams as CEO—
unbeknownst to Williams—upon being advised that he and his son could not hold all their initial
roles in a tax-exempt § 501(c)(3) nonprofit.
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IRS Form 990s that New ERA Group filed with the IRS for 2014-2021 identify Williams as the
CEO from 2014 to 2016, with RMS’s President (Kenneth Ponder) as CEO starting in 2017.

990 Year CEO Williams Title Williams Income
2014 Williams CEO $65,000
2015 Williams CEO $32,000
2016 Williams CEO $51,000
2017 Ponder None $0
2018 Ponder None $0
2019 Ponder None $0
2020 Ponder None $0
2021 Ponder None $0

Although Williams never knowingly served as New ERA Group, Inc.’s CEO, the Form 990s
indicate that he ceased serving in that alleged role in 2016. Under EPA’s HFC program, that role
ceased outside the 5-year window relevant to 40 C.F.R. § 84.15(c)(2). Because Williams ended
his relationship with New ERA Group, Inc. in 2015, these IRS Form 990s were not available to
Williams in 2022. Because Williams did not know that EPA was conflating his application as an
individual with an application by a corporation, he did not know to seek information about the
corporation for his application.

Against the foregoing background, Assistant Administrator Goffman’s letter dated
November 8, 2024—and emailed to Williams’ counsel on November 15, 2024—provides
evidence of bad faith by responding only to the Arbuckle letter dated April 20, 2022, and the
Joseph letter dated December 12, 2022, and invoking Sendra Corp. v. Magaw, 111 F.3d 162,
166-67 (D.C. Cir. 1997):

o Sendra is relevant to the availability of judicial review, not to the questions that Goffman
purports to be answering.

o Under Sendra, the availability of judicial review of an agency’s resolution of
administrative petitions for reconsideration depends in part on whether the petition
presented new evidence or changed circumstances. 1d.

o Both the two pending administrative petitions that Goffman evaded—the RMS letter
dated December 29, 2022, and the Joseph letter dated April 30, 2024—contain new
evidence not available to Williams circa March-June of 2022 (i.e., when EPA initially
acted and when judicial review of EPA’s initial decision might have been available).

o Under the new-evidence rationale of Sendra, the new evidence in those two
administrative petitions would make a denial of those administrative petitions
reviewable, which calls into question Goffman’s good faith in evading them.
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o Moreover, strictly speaking, the availability of judicial review under Sendra or otherwise
is irrelevant to the question Goffman purported to answer (i.e., what EPA should do
about the four pending administrative petitions and the underlying Williams application).

o Invoking Sendra suggests a bad-faith actor’s belief—albeit a mistaken belief—that he
could take any action without review.

o Ignoring the RMS letter dated December 29, 2022, and the Joseph letter dated April 30,
2024—which both contain new evidence—further suggests a bad-faith actor’s attempt to
evade review of his actions.

. Under 5 U.S.C. § 555(e), an agency’s notice of the denial of relief “shall be accompanied
by a brief statement of the grounds for denial” “[e]xcept in affirming a prior denial or
when the denial is self-explanatory.” Here, the Goffman letter stands pat on EPA’s
erroneous evaluation of Williams’ application as a corporate application and does not
address any of Williams’ rationales why that EPA analysis is factually wrong and legally
impossible.

o By evading two Williams-related administrative petitions that present new evidence,
ignoring all Williams’ arguments, and contriving his response to evade review under
Sendra, Assistant Administrator Goffman’s letter appears to represent an outcome-
oriented intent to evade review, not an intent to answer forthrightly the questions at issue.
His letter thus provides still more new evidence of unlawful discrimination from the
inception. Garcia, 224 F.R.D. at 12 (“a pattern of notice and refusal to correct can serve
as proof of the intent element in [a] ... discrimination case”).

For all these reasons—including new evidence presented here—Williams respectfully submits
that you should reverse EPA’s actions against Williams.

REQUESTED RELIEF

Under the Due Process Clause, Williams respectfully requests that you recuse Goffman,
Gunning, and Newberg from further participation in the Williams dispute. Although Assistant
Administrator Goffman presumably will depart EPA if the incoming Administration appoints—
and the Senate confirms—a new Assistant Administrator, Directors Gunning and Newberg may
remain in their current posts into the new Administration. Accordingly, at least with respect to
Gunning and Newberg, this request will not become moot based on the incoming
Administration.

With respect to the administrative petitions for reconsideration, Williams respectfully
requests that you reverse Assistant Administrator Goffman’s denial of the two that he addressed
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(i.e., the ones dated April 20, 2022, and December 12, 2022) and grant the two that he evaded
(i.e., the ones dated December 29, 2022, and April 30, 2024).

With respect to the underlying Williams new-entrant application, Williams respectfully
requests that you reverse the denial of that application, approve Williams’ new-entrant
application in EPA’s HFC program, and grant “backpay” allocations to address the allocations
for the 2022-2024 period, as well as any other allocation years that have occurred by the time
that EPA or a court grants the relief requested.

Depending on the market value of allocations that Williams receives, the relief requested
in the prior paragraph may—or may not—make Williams whole for the financial injury that EPA
inflicted on him by unlawfully withholding HFC allocations since 2022. As such, the requested
relief may—or may not—moot Williams’ claims for monetary damages in district court and
under the FTCA.

Finally, as you may know, third-party dispute-resolution procedures are available if EPA
is willing to engage in that process. For his part, Williams stands ready to discuss a resolution.

CONCLUSION

Thank you for your consideration of these matters. Should you—or your counsel or
staff—wish to discuss this issues further, please do not hesitate to contact me.

Yours sincerely,

Lauwrence §. Joseph

Lawrence J. Joseph
Enclosures

cc: Dimple Chaudhary, Esqg. Acting EPA General Counsel (w/Encl.) via email
Samuel Stratton, Esq., U.S. Dep’t of Justice, Env’t & Nat. Res. Div. (wW/Encl.) via email
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Letter from Lawrence J. Joseph to Lee M. Zeldin, Administrator, and Nicole N. Murley, Acting
Inspector General, Environmental Protection Agency (May 16, 2025)



LAWRENCE J. JOSEPH, ESQ.

1250 Connecticut, NW, Suite 700 — Washington, DC 20036
Tel: 202-899-2987 — Fax: 202-318-2254
www.larryjoseph.com

May 16, 2025

VIA EMAIL & U.S. PRIORITY MAIL

Hon. Lee M. Zeldin

Administrator (Mail Code 1101A)
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

Email: zeldin.lee@epa.gov

Nicole N. Murley, Esq.

Acting Inspector General (Mail Code 2410T)
U.S. Environmental Protection Agency

1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

Email: murley.nicole@epa.gov

Re:  Complaint under Inspector General Act, Request for Corrective Action,
Administrative Petition for Reconsideration, and Rulemaking Petition

Dear Administrator Zeldin and Acting Inspector General Murley:

On behalf of Peter Williams,! this follows on my letter dated December 19, 2024, to the
former Administrator of the Environmental Protection Agency (“EPA”) regarding Williams’
three-year dispute with EPA staff and his litigation against EPA and the official-capacity
Administrator. EPA staff’s criminal misconduct concerning Williams’ new-market-entrant
application, 40 C.F.R. § 84.14, falls within the Inspector General’s jurisdiction to detect and
prevent fraud and abuse in EPA’s operations. 5 U.S.C. 8 404(a); 40 C.F.R. § 1.29. Similarly, as
both an Office and a person, the Administrator deserves a fair chance to correct that
misconduct—of which he and his predecessor may have been unaware—notwithstanding the
actions conducted in the Office’s name and the claims that delegees and other representatives of
the Office’s authority have asserted on the Office’s behalf. Although actual unawareness
eventually becomes willful blindness, Cooper v. NTSB, 660 F.3d 476, 483-84 (D.C. Cir. 2011)
(“the finder of fact may infer that a defendant acted knowingly if he deliberately closed his eyes
to what otherwise would have been obvious to him and did not act through ignorance, mistake,
or accident”), the Administrator is not there yet. Williams implores the Administrator to
devote—for what would be a first here—EPA’s unbiased and competent attention to this matter.

! The undersigned counsel represents Williams in Williams v. EPA, No. 24-1386 (D.C.
Cir.) and Williams v. Newberg, No. 1:24-cv-3471-RBW (D.D.C.), and contacts you under D.C.
Rules of Prof’l Conduct 4.2(a), (d), with opposing counsel’s consent to contact EPA officials
with authority to redress Williams’ grievances, provided that I copy them on any such contact.
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PROCEDURAL BACKGROUND

This matter concerns EPA’s denial of Williams’ application to be a new market entrant in
EPA’s hydrofluorocarbon (“HFC”) cap-and-trade program, 40 C.F.R. § 84.15, which has been
the basis for a lengthy dispute in court and before the EPA.2 The procedural background is as
follows:

1. Williams® connection with the refrigerant-gas industry began with his running a
reclamation facility, New Era Environmental, Inc., in Sterling, Virginia, circa 1993-2001. As
part of that process, he became familiar with the regulatory and economic issues that affect the
industry, and he remained involved with regulatory issues as a consultant.

2. Since 2013, Williams has advocated for environmental justice and minority
inclusion in EPA’s programs implementing the Montreal Protocol for refrigerants. See Williams
Decl. 3-4 (17 13-16) (May 7, 2025), Williams v. EPA, No. 24-1386 (D.C. Cir.) (document
#2114742) (hereinafter, “Williams Decl.””). Race and environmental justice figured prominently
in Williams’ advocacy, including not only environmental impacts on minority communities but
also economic opportunity for minority and women-owned businesses and grant opportunities
for Historically Black Colleges and Universities, as well as lobbying the Office of Information
and Regulatory Affairs about the HFC rules underlying EPA’s actions here. Id. 4-5 (f 14. 16).
Indeed, the new-entrant set-aside program is the eventual result of Williams’ advocacy for a
minority set-aside program in EPA’s HFC cap-and-trade rule. Id. 4 (Y 15).

3. Race was both an implicit and explicit factor in Williams’ interactions with EPA’s
staff on atmospheric issues. At a meeting on November 1, 2013, EPA David Donaldson
approached Plaintiff in the hall and, in response to Plaintiff’s arguments about environmental
justice and indignantly proclaimed that “I am not a racist!” At the same meeting, Williams asked
Mike James— another EPA manager in the unrelated area of Tracking Systems—why he
attended the meeting, and James—who also is Black—answered “I do not know: they grabbed
me in the hall before the meeting and asked me to sit in,” or words to that effect.

4. In addition to working at cross-purposes with EPA staff on minority and
environmental-justice issues, Williams also has worked as a consultant for the industry on EPA
issues, which included contacting EPA’s Office of Inspector General. Specifically, New ERA

2 Williams has filed four appellate petitions in the D.C. Circuit: Williams v. EPA, No. 22-
1314 (“Williams 1I”); In re Williams, No. 23-1269 (“Williams I11"); Williams v. EPA, No. 23-1340
(“Williams 111”"); and Williams v. EPA, No. 24-1386 (“Williams 1V”’). Prior to this letter, there
have been five— with this letter, now six—administrative petitions for reconsideration pursuant
to 5 U.S.C. 8555(b): four by Williams—dated April 20, 2022, December 12, 2022, April 30,
2024, and December 19, 2024—and one by RMS of Georgia, LLC, dated December 29, 2022.
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Group, Inc. requested that the Inspector General investigate EPA’s practices related to phasing
out another refrigerant gas, see Letter from J. Gordon Arbuckle to Arthur A. Elkins, Inspector
General (July 25, 2014), and Williams worked with EPA’s Office of Inspector General in 2022-
2024 related to a program audit of EPA’s Office of Atmospheric Protection.

5. Between November 19, 2021, and March 17, 2022, the following instructions
appeared on EPA’s website regarding eligibility to be a new market entrant:

The final rule allows entities to request allowances under the set-
aside as a new market entrant (i.e., a new importer). New market
entrants include companies that are seeking to import HFCs for the
very first time or only began importing HFCs after January 1,
2020, as well as companies that had previously imported HFCs in
any prior year but exited the business by 2020 and who did not
otherwise qualify to receive allowances under the rule. Eligibility
is limited to entities who do not share corporate or common
ownership, corporate affiliation in the past five years, or familial
relations with entities who receive allowances. The current list of
allowance holders is available on the Issuing Allowance
Allocations  <https://epa.gov/climate-hfcs-reduction/phasedown-
hydrofluorocarbons-hfcsissuing-allowance-allocations> web page.

HFC Allocation Rule Reporting and Recordkeeping, at 9 (Nov. 19, 2021, last updated Mar. 17,
2022) (emphasis added) (included in EPA’s certified administrative record as “Set-aside
application instructions.pdf” in Williams 1V, No. 24-1386 (D.C. Cir.)). EPA’s website lists—and
then listed—RMS as an allowance holder but does not—and did not then—Ilist “New ERA
Group, Inc.” “New Era Group, Inc.,” or “New Era Group” as an allowance holder.

6. Willaims applied as “Peter Williams/dba New Era Group” for new-market-entrant
status in the HFC Program. Although his application expressly stated that he applied as an
individual and sole proprietorship, “inc” appears in the logo to his letterhead and domain name
(“neweragroupinc.com”) for his email. When Williams registered the domain and had the logo
prepared in 2009, he intended to incorporate his consultancy, but he never did. Williams Decl. 2
(11 6-8).

7. On February 18, 2022, Williams received a voicemail and email from EPA’s
Wei-An (Andy) Chang—who works under Cynthia A. Newberg, Director in the Stratospheric
Protection Division—about an email purportedly sent from HFCAllocation@epa.gov on
February 7, 2022, but never received by Williams—about certain information needed to
complete his application. See Williams Decl. 5 (11 17-19) & Ex. 10. Williams told Chang that he
did not receive the HFCAllocation@epa.gov email, and Chang gave him until February 22,
2022, to respond, which Williams did on February 22, 2022, explaining that he applied as an


https://epa.gov/climate-hfcs-reduction/phasedown-hydrofluorocarbons-hfcsissuing-allowance-allocations
https://epa.gov/climate-hfcs-reduction/phasedown-hydrofluorocarbons-hfcsissuing-allowance-allocations
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individual, to which Chang replied “10-4.” ld.. None of these EPA contacts explained to
Williams that EPA viewed his application as an individual with a trade name (“New Era Group”)
as being in any way related to a third-party corporation. Id.

8. Neither Chang’s overtures nor any other EPA contact informed Williams that
EPA decided to treat his application as in individual with a trade name (“New Era Group”) as a
differently named corporation (“New ERA Group, Inc.” or “New Era Group, Inc.”). Williams
Decl. 5 ( 19). No rational person could have known or suspected that EPA’s review of
Williams’ application as an individual somehow implicated a similarly named corporation.

9. An internal EPA document indicates the basis for denying Williams’ new-market-
entrant application:

This applicant requested 200,000.0 set-aside allowances, and EPA
denied the application. Based on information available to the
Agency, EPA determined that Peter Williams DBA New Era
Group shares “corporate affiliation in the past five years” with an
entity receiving allowances through this rule, specifically RMS of
Georgia. Public data available to the Agency from the State of
Georgia Secretary of State show that the applicant (Peter Williams
DBA New Era Group) and the owner of a company who received
consumption allowances on October 1, 2021 (Ken Ponder, owner
of RMS of Georgia) are both listed as officers for “New Era Group
Inc” as recently as 2019. The owner of an entity that received
allowances on October 1, 2021, serving as an officer alongside
Peter Williams for New Era Group Inc in 2019 equates to
corporate affiliation. Therefore, the applicant shares corporate
affiliation in the past five years with an entity receiving allowances
through this rule. This disqualifies Peter Williams DBA New Era
Group as an entity eligible for new market entrant set-aside
allowances in accordance with EPA’s regulations codified in 40
CFR 84.15(c)(2). Further, the application submitted by this
applicant was incomplete. EPA regulations at 40 CFR 84.15(d)(2)
require applicants “to be eligible for consideration” to provide “the
complete ownership of the company (with percentages of
ownership)” 40 CFR 84.15(d)(2)(i). After Agency outreach
explaining the relevant requirements, information submitted by the
applicant failed to show the complete ownership of the company
(with percentages of ownership). Peter Williams DBA New Era
Group also failed to provide as part of its application, “The date of
incorporation and State in which the company is incorporated” 40
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Memo. to File from Cynthia A. Newberg, Director, Stratospheric Protection Division,
Methodology for Allocating Certain Set-aside Allowances for 2022: Existing importers who
were not required to report under 40 CFR part 98 and new market entrants, at 6 (Mar. 31, 2022)
(emphasis added) (included in EPA’s certified administrative record as “FINAL-EXisting
Importer and New Market Entrant Set-aside Allocation Methodology signed.pdf” in Williams IV,

CFR 84.15(d)(2)(iv), and the “State license identifier” 40 CFR
84.15(d)(2)(v).

No. 24-1386 (D.C. Cir.)).3

In a letter to Williams informing him of EPA’s denial, EPA provided some of—

but not all—the rationales in the memorandum quoted in Paragraph 9, supra:

This letter communicates EPA’s decision regarding Peter Williams
DBA New Era Group (New Era Group)’s application for set-aside
allowances under 40 CFR § 84.15(c). ...

After reviewing New Era Group’s set-aside application and
supporting information available to the Agency, EPA has
determined that New Era Group is not eligible for allowances
under the set-aside pool as a new market entrant and is therefore
denying New Era Group’s application. Based on the information
before the Agency, EPA has determined that New Era Group does
“share corporate or common ownership, corporate affiliation in the
past five years, or familial relations” with an entity receiving
allowances through this rule, specifically RMS of Georgia. Public
data available to the Agency from the State of Georgia Secretary of
State confirms that you and the owner of a company who received
allowances under the final HFC Allocation Framework Rule are
both listed as officers for “New Era Group Inc” as recently as
2019. This equates to corporate affiliation in the past five years
with an entity receiving allowances through this rule, and therefore
disqualifies New Era Group’s application in accordance with
EPA’s regulations.

3

This internal EPA memorandum was not provided to Williams until May 12, 2025. On
the certified index for the administrative record, EPA uses a designator (“EPA-HQ-OAR-2021-
0669-0003”) that points to 87 Fed. Reg. 61,314 (2022) on regulations.gov. That Federal Register
notice dated October 11, 2022, is a wholly different document from EPA’s memorandum.
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Further, the application submitted for new market entrant set-aside
allowances was incomplete. EPA regulations at 40 CFR 8§
84.15(d)(2) require applicants “to be eligible for consideration” to
provide “the complete ownership of the company (with
percentages of ownership)” 40 CFR § 84.15(d)(2)(i). After Agency
outreach explaining the relevant requirements, information
submitted by the applicant failed to show the complete ownership
of the company (with percentages of ownership). New Era Group
also failed to provide as part of its application, “The date of
incorporation and State in which the company is incorporated” 40
CFR § 84.15(d)(2)(iv), and the “State license identifier” 40 CFR §
84.15(d)(2)(v). For these reasons, EPA is denying New Era
Group’s application.

Letter from Cynthia A. Newburg, Director, Stratospheric Protection Division, Environmental
Protection Agency, to Peter Williams, New Era Group, at 1-2 (Mar. 31, 2022).

11.  Apart from the EPA memorandum’s argument that Williams” and Ponder’s joint
service as corporate officers of New ERA Group, Inc. would qualify as corporate affiliation
under EPA’s rules, see Paragraph 9, supra, Willaims maintains that New ERA Group, Inc. was
not the applicant and therefore was irrelevant to the application. To the extent that New ERA
Group, Inc.’s corporate information was somehow relevant, the information listed in EPA’s rules
for New ERA Group, Inc. (e.g., the date and State of incorporation, State license identifier,
and—because Georgia nonprofit corporations have no owners—the ownership structure) was in
the information that EPA obtained—and added to the record—from the Georgia Secretary of
State. EPA’s deeming Williams’ application incomplete on this issue shows two things: (a) EPA
considered New ERA Group, Inc. (not Williams’ trade name “New Era Group™) as the applicant;
and (b) EPA acted in bad faith by deeming information missing when EPA itself had added the
information to Williams’ application.

12.  More importantly and independently, the text emphasized in the quotation from
the memorandum demonstrates that EPA staff would have deemed Williams and RMS to have
corporate affiliation based solely on the fact that Williams and an RMS officer (Ponder) both
allegedly served on a third-party corporation’s board. See Paragraph 9, supra. Significantly, as
EPA staff’s memorandum interprets EPA’s rule, the joint-service test would have been met even
if (a) Williams had not included his trade name on his application; and (b) the alleged joint
service by Ponder and Williams took place on an unrelated third-party nonprofit corporation
(e.g., a school or a church). Williams’ trade name and the similarly named nonprofit made it
easier for EPA to ferret out the joint service, but the similarity between the trade name and third-
party corporation’s name is irrelevant to EPA staff’s joint-service test as outlined in EPA staff’s
memorandum.
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13. EPA never communicated to Williams that it viewed him to be applying as a
corporation named ‘“New Era Group, Inc.” until he received EPA’s letter dated March 31, 2022,
denying his application because that corporation was ineligible and the application lacked
information about the corporation.

14. Following up on EPA’s denial letter, Williams contacted Luke Hall-Jordan—who
works under Newberg—to arrange a teleconference to discuss what Williams considered the
flaw in EPA’s rationale for denying his new-market-entrant application. With a colleague named
Karen, Hall-Jordan called Williams, and Williams explained that he had applied as an individual,
not as New ERA Group, Inc., and he disputed his purported relationship with that corporation.
Williams followed up the teleconference with an email to Hall-Jordan to request Karen’s contact
information, Email from Peter Williams to Luke Hall-Jordan, Environmental Protection Agency
(April 1, 2022), but Hall-Jordan never replied. Later that day, Hall-Jordan followed up with the
following summary:

As we discussed today, | am not aware of any opportunities to
resolve this as the set-aside allowances issued yesterday are a final
agency action. However, I committed to regrouping internally to
see if there are any options available, and will let you know if we
identify anything.

Email from Luke Hall-Jordan, Environmental Protection Agency, to Peter Williams (April 1,
2022) (included in the email thread in EPA’s certified administrative record as “Email dated
April 26, 2022, from Luke Hall-Jordan to Peter Williams re: Reconsideration of Set-aside
determinations [.msg]” in Williams IV, No. 24-1386 (D.C. Cir.)).

15. EPA published notice of its denial in the Federal Register on April 5, 2022. See
87 Fed. Reg. 19,683, 19,684-85 (2022). EPA did not publish the denial letter itself, much less the
underlying memorandum. See Paragraphs 10 (letter), 9 (memorandum), supra.

16. In one of the Clean Air Act’s original contexts for using EPA letters to trigger
judicial review (namely, applicability determinations for New Source Performance Standards),
see Harrison v. PPG Indus., 446 U.S. 578, 605 & n.7 (1980) (Stevens, dissenting), EPA has
made clear that EPA must publish the actual EPA action in the Federal Register:

OAQPS tracking coordinator is also responsible for providing
notice of such responses in the Federal Register on a periodic
basis. Federal Register publication of final actions like
applicability determinations is particularly important, as such
publication starts a 60-day period for judicial challenges to EPA’s
decision.

EPA Office of Air Quality Planning and Standards, EPA Process Manual for Responding to
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Requests Concerning Applicability and Compliance Requirements of Certain Clean Air Act
Stationary Source Programs, at 47 (July 2020). Notwithstanding the approach taken by EPA and
its counsel in the D.C. Circuit, EPA should publish an action in the Federal Register before EPA
asserts the Clean Air Act’s 60-day window for judicial review as a claims-processing rule. See
Harrow v. Dep't of Def., 601 U.S. 480, 484 (2024) (time limits are non-jurisdictional claims
processing rules unless “Congress clearly states” their jurisdictional nature); Harris v. U.S. DOT,
122 F.4th 418, 425 (D.C. Cir. 2024).

17.  Significantly, Williams was unaware until EPA provided the administrative
record in Williams IV on May 12, 2025, that EPA’s memorandum provided a separate rationale
to deny Williams’ application solely because he and Ponder (an officer of an entity receiving
allowances) served on a corporate board together. See Paragraph 9, supra. Significantly, this
independent rationale would apply with or without Williams” having used a “dba” or trade name,
and it would have applied even if the third-party corporation on which the applicant and an
officer of an entity receiving allocations was wholly unrelated to the refrigerant-gas industry.
The form of “corporate affiliation” for commercial actors solely based on officers’ joint
participation in a nonprofit’s board is unprecedented in law. At no point prior to May 12, 2025,
did EPA or any of its agents make Williams aware of EPA staff’s interpretation of corporate
affiliation or of EPA’s action taken under that interpretation.

18.  Williams was the only Black applicant, the only applicant who advocated for a
minority set-aside program, and the only applicant denied based on a rationale that EPA staff
invented with evidence outside (and irrelevant to) Williams’ application and that EPA staff
refused to correct after being shown—via the administrative petitions discussed below—that
their analysis was factually wrong and legally impossible.

19.  On April 20, 2022, Williams administratively petitioned Newberg to reconsider
her letter denying Williams’ new-market-entrant application because Williams applied as an
individual, not as New ERA Group, Inc. In an accompanying affidavit, Williams testified about
his unincorporated sole proprietorship “New Era Group” and his non-equity, non-controlling,
and non-managerial work for New ERA Group, Inc. ending in 2015 and his independent
consulting for the RMS group of companies without any equity interest or control in those
companies. Affidavit of Peter Williams, 1-2 (11 2-5, 9, 12-13 (Apr. 20, 2022).

20.  On April 26, 2022, Luke Hall-Jordan—who works under Newberg—responded to
Williams as follows:

We’ve had a chance to confer on whether there are additional
administrative processes within EPA to reconsider the decision to
deny your request for set-aside allowances as a new market
entrant. We were not able to identify any process by which you
could appeal the decision to the Agency, as the decisions were
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final agency action and all allowances from the set-aside have been
allocated.

We also received the attached from J Gordon Arbuckle, Esq.,
regarding this matter. We can respond directly, but | wanted to
confirm with you that he is representing you and sharing that
information is OK and appropriate. I’'m also attaching the
documents from the State of Georgia that were requested in Mr.
Arbuckle’s letter. Nothing in the attached letter from Mr. Arbuckle
would change the information before the Agency at the time of its
decision, including the attached records from the State of Georgia
and an incomplete application.

Email from Luke Hall-Jordan, Environmental Protection Agency, to Peter Williams, at 1 (April
26, 2022) (included in EPA’s certified administrative record as “Email dated April 26, 2022,
from Luke Hall-Jordan to Peter Williams re: Reconsideration of Set-aside determinations [.msg]”
in Williams IV, No. 24-1386 (D.C. Cir.)). The Hall-Jordan email also attached various corporate
filings about New ERA Group, Inc. from the Georgia Secretary of State’s website.

21.  Although EPA’s court filings have blamed Williams’ alleged failure to respond to
Hall-Jordan’s inquiry to confirm Arbuckle’s representation, Williams responded by telephone.
See Williams Decl. 5 (Y 17). Moreover, EPA’s argument is meritless. The Arbuckle letter
expressly filed an appearance “on behalf of Peter Williams (dba The New Era Group)” under 5
U.S.C. § 555(a); SEC v. Csapo, 533 F.2d 7, 10-11 (D.C. Cir. 1976), and no EPA regulation or
rule imposes a formal process to appear in an informal adjudication under 5 U.S.C. § 555. What
is more, the Arbuckle letter dated April 20, 2022, included Williams’ notarized affidavit dated
the same day, which strongly suggests that Arbuckle and Williams were working together, as
EPA knew they had in the past. In any event, EPA’s contrived ambiguity did not excuse EPA’s
duty to comply with 5 U.S.C. § 555: “Prompt notice shall be given of the denial in whole or in
part of a written application, petition, or other request of an interested person made in connection
with any agency proceeding.” 5 U.S.C. § 555(e). EPA did not respond to the Arbuckle letter until
the until the “Goffman letter” circa November of 2024. See Paragraph 36, infra.

22.  On December 12, 2022, Williams renewed his administrative petition for
reconsideration to Newberg as Director of EPA’s Stratospheric Protection Division and to her
immediate supervisor, Hans Christopher Grundler as Director of EPA’s Office of Atmospheric
Programs. See Letter from Lawrence J. Joseph to Cynthia A. Newburg, Director, Stratospheric
Protection Division, and Hans Christopher Grundler, Director, Office of Atmospheric Programs,
Environmental Protection Agency (Dec. 12, 2022).

23.  On December 29, 2022, after the publication of EPA’s denial letter finding RMS
and Williams affiliated as part of Williams I, RMS administratively petitioned EPA to reverse
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EPA’s deeming RMS and Williams affiliated entities.

24.  On information and belief, formed after reasonable inquiry, which likely could be
proved with an opportunity for discovery, on January 25, 2023, Newberg responded to RMS
counsel’s inquiry about the status of EPA’s response in an email stating the following:

EPA acknowledged the Choice letter on 1/25/23 stating that “EPA
has received your inquiry on behalf of RMS of Georgia, LLC,
regarding EPA’s March 31, 2022, decision denying Peter Williams
d/b/a New Era Group’s application to receive allowances from the
2022 AIM Act set aside pool as a new market entrant. RMS of
Georgia’s AIM Act allocations are not impacted in any way by
EPA’s March 31, 2022, decision regarding Peter Williams d/b/a
New Era Group. EPA’s March 31, 2022, decision is the subject of
currently ongoing litigation. As a result, EPA is not in a position to
comment on that decision at this time. Please address all future
inquiries regarding currently pending litigation to DOJ.

In other words, for purposes of the administrative records certified as discussed in Paragraph 34,
infra, EPA and Newberg knew and admitted that that the RMS administrative petition relates to
the Williams-EPA dispute.

25. On or about February 3-6, 2023, Paul Gunning replaced Grundler as Director of
EPA’s Office of Atmospheric Programs.

26. In Williams 1lI, EPA admitted to withholding consideration of Williams’
administrative petition because he sued EPA:

Because Williams explicitly challenged EPA’s conclusions in the
petition for review, EPA has reasonably been awaiting the Court’s
ultimate decision on that litigation before responding to the
administrative petition.

EPA Resp. in Opp’n to Pet’r Peter Williams’s Mandamus Pet., 28 (Nov. 17, 2023), In re
Williams, No. 23-1269 (D.C. Cir.) (document #2027599).

27. EPA regularly conducts conversations with and reaches settlements and revises
EPA action with non-Williams parties who sue EPA and file administrative petitions for
reconsideration. See, e.g., EPA, National Emissions Standards for Hazardous Air Pollutants, 59
Fed. Reg. 36,280, 36,283 (1994) (final rule); EPA, Renewable Fuel Standard Program: Standards
for 2020 and Biomass-Based Diesel Volume for 2021 and Other Changes, 85 Fed. Reg. 7016,
7050 (2020) (final rule); EPA, Standards of Performance for New, Reconstructed, and Modified
Sources and Emissions Guidelines for Existing Sources: Oil and Natural Gas Sector Climate
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Review, 86 Fed. Reg. 63,110, 63,157 (2021) (proposed rule). Indeed, EPA has a history of
biased dispute resolution by treating some petitioners more favorably than others. See, e.g.,
Henry N. Butler & Nathaniel J. Harris, Executive Discretion and the Rule of Law: Sue, Settle,
and Shut Out the States: Destroying the Environmental Benefits of Cooperative Federalism, 37
HARv. J.L. & PuB. PoL'Y 579, 583 (2014) (discussing collusive nature of “sue-and-settle”
outcomes).

28. In preparing for the 2024 allocation, EPA staff resolved outstanding issues from
all other stakeholders—including favorable revisions for stakeholders who had not sought
revisions—but did not address the long-pending Williams-related administrative petitions for
reconsideration. Williams Decl. 6-7 ( 25). This inaction on the administrative petitions should
qualify as a continuation of the intentional delay to which EPA admitted because Williams sued
EPA. See Paragraph 26, supra.

29.  The EPA staff involved—including without limitation Newberg, Chang, Hall-
Jordan, Grundler, Gunning, Goffman, and Bianco—have a personal interest that Williams’ claim
be denied because denial would suggest that their actions did not contribute to a wrongful denial
of his underlying new-market-entrant application.

30.  Newberg, Bianco, and likely Goffman were the primary instigators of EPA staff’s
discrimination and retaliation against Williams. The others (e.g., Chang, Hall-Jordan, Grundler,
Gunning, and any “John Doe” staff) likely were “cat’s paws” in the discrimination and
retaliation against Williams. Because EPA staff’s discrimination and retaliation against Williams
was criminal, as explained below, accessory and accomplice liability should attach, even if they
were not principals. See 18 U.S.C. 8§ 2(a), 371.

31.  EPA staff’s otherwise-inexplicable recalcitrance to correct their obvious factual
and legal error is itself evidence that EPA staff intentionally discriminated against Williams from
the inception: “a pattern of notice and refusal to correct can serve as proof of the intent element
in [a] ... discrimination case.” Garcia v. Veneman, 224 F.R.D. 8, 12 (D.D.C. 2004). Although
the basis for that discrimination (e.g., Williams’ race, his advocacy on behalf of minorities and
fence-line communities, his exercise of First Amendment rights, or simply personal animus)
could affect the degree of judicial scrutiny, the basis is immaterial to the unlawfulness of that
discrimination. See note 8, infra.

32.  On March 29, 2024, Williams filed an administrative claim for damages under the
Federal Torts Claims Act, 28 U.S.C. 88 2671-2680 (“FTCA”), which EPA denied on or about
July 18, 2024. See Letter from Kenneth A. Redden, Claims Officer, EPA Civil Rights & Finance
Law Office to Lawrence J. Joseph (July 18, 2024).

33.  On April 30, 2024, Williams served notice of his intent to sue EPA to compel
EPA to act on the long-pending administrative petitions for reconsideration. That same letter also
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petitioned EPA—through the Administrator and the Assistant Administrator for Air and
Radiation—to recuse EPA staff below the Assistant Administrator (e.g., Newberg and Gunning)
because of their personal stake in the subject of these proceedings and to reconsider EPA’s
denial of Williams’ underlying new-market-entrant application. Williams” administrative petition
dated April 30, 2024, included Williams’ prior two administrative petitions as well as RMS’s
administrative petition and Williams’ FTCA claim as enclosures. EPA received Williams’
petition and posted it on EPA’s website at https://www.epa.gov/system/files/documents/2024-
05/hfc-williams-ltr-2024-04-30.pdf (last visited May 16, 2025).

34. On May 30, 2024, EPA—through Newberg—certified the administrative record
in Williams I11. Certification of Index to the Administrative Record (May 30, 2024) (document
#2056936), and on April 11, 2025, EPA —again through Newberg—certified the administrative
record in Williams 1V. Certification of Index to the Administrative Record (Apr. 11, 2025)
(document #2110693). With both certifications, EPA—through Newberg—certified a self-
servingly incomplete record:

J EPA—through Newberg—excluded administrative petitions from Williams and RMS
related to HFC allocations and Williams’ alleged “affiliation” with RMS through New
ERA Group, Inc.

. EPA—through Newberg—excluded correspondence within EPA or between EPA and its
outside counsel on deferring action on Williams’ administrative petition because he
petitioned this Court, see Paragraph 26, supra.

The record certified by EPA—through Newberg—were and are self-serving documents that not
only inaccurately reflect EPA’s action and inaction and EPA’s unlawful rationales for inaction
but also tend to minimize Newberg’s financial and legal exposure (e.g., if she can engineer a
denial of Williams’ administrative petitions for reconsideration, that might lessen their financial
liability for restitution based on arguing that Williams suffered no financial loss because he was
ineligible for the HFC program).

35.  Throughout the Williams-EPA litigation and administrative petitions, EPA has yet
to respond substantively to Williams’ argument that he applied as an individual and that—as an
individual—he cannot do business as a corporation. See Miller v. Harco Nat'l Ins. Co., 274 Ga.
387, 390 (2001) (“individual doing business under a trade name is clearly a sole proprietor
distinct under Georgia law from a corporation in which that individual holds stock™); BellSouth
Corp. v. FCC, 162 F.3d 678, 684 (D.C. Cir. 1998) (“it is obvious that there are differences
between a corporation and an individual under the law”).

36.  On November 15, 2024, EPA emailed to the undersigned counsel and Arbuckle a
letter from Assistant Administrator for Air and Radiation denying the administrative petitions
dated April 20, 2022, and December 12, 2022, but ignoring the ones dated Dember 29, 2022, and
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April 30, 2024. Letter from Joseph Goffman, EPA Assistant Administrator for Air & Radiation,
to J. Gordon Arbuckle & Lawrence J. Joseph (Nov. 8, 2024).

37. On December 12, 2024, Williams filed an action for damages against Newberg,
Goffman, and Newberg’s two supervisors—who were the signatories of EPA’s annual allocation
notices during the relevant period. Williams v. Newberg, No. 1:24-cv-3471-RBW (D.D.C. filed
Dec. 12, 2024). On January 18, 2025, Williams amended the complaint to include FTCA claims,
as well as official-capacity claims against the Administrator and EPA on the denial of allocations
under 5 U.S.C. § 703.

38. On December 16, 2024, Williams filed a new FTCA administrative claim for
damages to incorporate the Goffman letter and additional discrimination that postdated his initial
FTCA claim. EPA’s Tort Claims Office has yet to respond.

39. On December 19, 2024, Williams sent the then-Administrator an administrative
petition for reconsideration of the Goffman letter, based on the that rationale that “higher-level
agency reconsideration by the agency head is the standard way to maintain political
accountability and effective oversight for adjudication that takes place outside the confines of §
557(b).” United States v. Arthrex, Inc., 594 U.S. 1, 20 (2021) (internal quotation marks omitted).
Letter from Lawrence J. Joseph to Michael S. Regan, Administrator (Dec. 19, 2024). Williams
has not received a response to the administrative petition dated December 19, 2024.

40.  Although EPA counsel have impliedly derided Williams for filing four appellate
petitions, each petition sought to address a different trigger for judicial review:

J Williams I petitioned for review of EPA’s 2023 HFC allocation as the constructive denial
of his administrative petition for reconsideration dated April 20, 2022. See Friedman v.
FAA, 841 F.3d 537, 541-42 (D.C. Cir. 2016) (“practical effect” of inaction constitutes a
“constructive denial”); Sierra Club v. Thomas, 828 F.2d 783, 793 (D.C. Cir. 1987)
(“agency inaction may represent effectively final agency action that the agency has not
frankly acknowledged”), abrogated in part on other grounds, Pus. L. No. 101-549, §
707(f), 104 Stat. 2399, 2683 (1990). The D.C. Circuit dismissed Williams | because the
Clean Air Act’s 60-day window for seeking review of EPA’s Federal Register notice on
April 5, 2022, was jurisdictional and suits over EPA’s inaction on the administrative
petition dated April 20, 2022, needed to proceed in district court under the Clean Air Act
citizen-suit provision. Order 2 (July 7, 2023) (document #2006886).

. Williams 11 sought a writ of mandamus to compel granting his administrative petitions
and his underlying new-market-entrant application (i.e., to grant the petition’s relief, not
to hurry up to answer the petition). The D.C. Circuit dismissed Williams Il because the
suit needed to proceed in district court under the Clean Air Act citizen-suit provision.
Order 1 Dec. 21, 2023) (document #2032795).
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o Williams 11 petitioned for review of the Federal Register notice containing EPA’s 2024

HFC allocation, but the issue was not those allocations per se. Instead, the issue was the
administrative-consequence policies for 2024-2028 in the same Federal Register notice,
on the theory that depleting a common fund (i.e., administrative consequences) available
for future recovery provides ground for interim relief to preserve the common fund’s
viability to make a claimant whole (i.e., to compensate for Williams’ past denials without
encroaching on the other participants core HFC allocations). See In re Estate of Reilly,
933 A.2d 830, 834 (D.C. 2007) (affirming preliminary injunction against further
dissipation of trust funds); Deckert v. Independence Shares Corporation, 311 U.S. 282,
290 (1940) (same); Liles v. Del Campo, 350 F.3d 742, 746-47 (8th Cir. 2003) (same).
The D.C. Circuit referred to a merits panel EPA’s motion to dismiss for lack of standing,
Order 1 (Apr. 18, 2024) (document #2050256), but later dismissed Williams 111 as moot
when the 2024 allocations expired in 2025. Order 3 (Apr. 2, 2025) (document #2109102).

. Williams IV petitioned for review of the Goffman letter itself as well as that letter’s being
an after-arising ground that ripened Williams’ challenge to EPA’s denial of his new-
market-entrant application.* A motions panel dismissed the direct challenge to the
application denial, Order 2 (Apr. 2, 2025) (document #2109102), with a motion to
reconsider that dismissal filed on May 9, 2025 (document # 2115238) and still pending.

In sum, notwithstanding EPA counsel’s tone that Williams is simply repeating himself, each of
the four appellate petitions concerned different issues. Moreover, given the Clean Air Act’s 60-
day window for judicial review based on either a new EPA action or an after-arising ground
related to a prior EPA action, 42 U.S.C. § 7607(b)(1), filing protective petitions for review is
reasonable as a precaution.

Further facts are set forth as their relevance arises in the body of this letter.

EPA’S RATIONALES FOR DENYING WILLIAMS’
NEW-MARKET-ENTRANT APPLICATION ARE MERITLESS

EPA’s legal and factual rationales for denying Williams’ new-market-entrant application
are non sequiturs belied by EPA staff’s intransigence in persisting with those claims after the
claims were conclusively rebutted. First, “ignorance of the law will not excuse any person, either
civilly or criminally.” Jerman v. Carlisle, McNellie, Rini, Kramer & Ulrich, L.P.A., 559 U.S.
573, 581 (2010) (cleaned up). Second, and even more importantly, “a pattern of notice and
refusal to correct can serve as proof of the intent element in ... discrimination case[s].” Garcia,
224 F.R.D. at 12. Lies, false alibis, and false statements generally are “evidence of consciousness

4 The Williams 1V petition for review also included other EPA actions that would become

reviewable if the court granted the relief requested vis-a-vis the application denial.
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of guilt,” Aka v. Wash. Hosp. Ctr., 156 F.3d 1284, 1293 (D.C. Cir. 1998) (en banc), and a
defendant’s making pretextual claims generally suffices to get plaintiffs past summary judgment.
George v. Leavitt, 407 F.3d 405, 413 (D.C. Cir. 2005).

EPA’s Legal Rationale Is a Non Sequitur

EPA’s argument that Williams—the individual—did business as New ERA Group, Inc. is
legally impossible. Even if Williams owned New ERA Group, Inc. of Georgia—which he never
did—using “New Era Group” (or even “New Era Group, Inc”) as a “dba” or trade name cannot
equate the corporation and trade name: “An individual doing business under a trade name is
clearly a sole proprietor distinct under Georgia law from a corporation in which that individual
holds stock.” Miller, 274 Ga. At 390; see also BellSouth Corp., 162 F.3d at 684 (“it is obvious
that there are differences between a corporation and an individual under the law”); cf. Nelson v.
Adams USA, Inc., 529 U.S. 460, 471 (2000) (distinguishing corporation from its officer and sole
shareholder). Moreover, “[c]orporations are creatures of state law,” Cort v. Ash, 422 U.S. 66, 84
(1975); Business Roundtable v. SEC, 905 F.2d 406, 412 (D.C. Cir. 1990); Doe v. McMaster, 355
S.C. 306, 313 (2003); Tr. Co. of Ga. v. State, 109 Ga. 736, 755 (1900), and no relevant law
equates individuals with similarly named corporations.

Quite the contrary, “the identity of [a sole proprietorship] was the same as that of its
owner.” Pritchett v. Stillwell, 604 A.2d 886, 889 (D.C. 1992). Williams and his trade name “are
two names for the same person. Either will do; both are better.” York Grp., Inc. v. Wuxi Taihu
Tractor Co., 632 F.3d 399, 403 (7th Cir. 2011). In other words, Williams was right to include
both his natural-person identity and his sole proprietorship’s trade name on his application. By
contrast, “New ERA Group, Inc.” of Georgia had nothing to do with Williams’ application.

In any event, New ERA Group, Inc. was a nonprofit and not itself a market participant in
the refrigerant-gas business, so it would be irrelevant that Williams and someone affiliated with
RMS (a market participant), served together as officers in a nonprofit trade association.
Conflating joint participation as officers in nonprofits—whether trade associations, churches, or
schools—with direct corporate affiliation is wholly unprecedented in American law. Claiming
that joint service as officers in the nonprofit New ERA Group, Inc. tied Williams to RMS is no
different than claiming that separate corporate entities whose officers jointly serve on the
corporate board of a school or church are corporate affiliates. For example, partners from Squire
Patton Boggs and Wiley Rein LLP serve on the District of Columbia Bar’s Board of Governors,®
but those two firms obviously remain unaffiliated for commercial and ethical purposes. Absent
express statutory or regulatory definitions or other amplification to the contrary, words in statutes
and regulations are given their ordinary meaning. Wooden v. United States, 595 U.S. 360, 366

5 The Bar’s Board is listed at https://www.dcbar.org/about/who-we-are/leadership/d-c-bar-
board-of-governors/current-board-of-governors (last visited May 16, 2025).



https://www.dcbar.org/about/who-we-are/leadership/d-c-bar-board-of-governors/current-board-of-governors
https://www.dcbar.org/about/who-we-are/leadership/d-c-bar-board-of-governors/current-board-of-governors

Hon. Lee M. Zeldin
Nicole N. Murley, Esq.
May 16, 2025

Page 16

(2022) (statutes); Horsehead Res. Dev. Co. v. EPA, 130 F.3d 1090, 1092-93 (D.C. Cir. 1997)
(regulations). With respect to corporations, “affiliate” means “[a] corporation that is related to
another corporation by shareholdings or other means of control; a subsidiary, parent, or sibling
corporation.” Blacks Law Dictionary 72 (11th ed. 2019) (emphasis added); Yellow Pages Photos,
Inc. v. YP, LLC, 856 F. App'x 846, 856 n.3 (11th Cir. 2021) (same). This dictionary definition
reflects “the usual corporate understanding of affiliation as a relationship involving ownership or
control.” United States v. W. Elec. Co., 12 F.3d 225, 230 (D.C. Cir. 1993). For its part, Georgia
defines “affiliate” as “a person that directly, or indirectly through one or more intermediaries,
controls or is controlled by or is under common control with a specified person.” O.C.G.A. § 14-
2-1110(1); see also D.C. R. App. P. 49 Commentary to Rule 49(c)(6) (defining “organizational
affiliates™ as “entities that control, are controlled by, or are under common control”). Unless the
phrase “corporate affiliation” in EPA’s rule means something heretofore unknown in American
law, EPA staff’s affiliation argument is legally meritless.

EPA’s Factual Rationale—\While Irrelevant—Is Also Meritless

As indicated in the prior subsection, it would not matter under EPA’s rules whether
Williams had served as New ERA Group, Inc.’s CEO within the 5-year window considered by
the EPA rule. See 40 C.F.R. § 84.15(c)(2) (“[p]ersons who are newly importing regulated
substances, do not share corporate or common ownership, corporate affiliation in the past five
years, or familial relations with entities receiving allowances through this rule”). In any event,
Williams has made clear that he was never New ERA Group, Inc.’s CEO:

. According to New ERA Group, Inc.’s initial resolutions dated May 19, 2014, Williams
was the “Fundraising Chair” and Kenneth Ponder was the CEO. See Williams Decl. 9 (
31-32) & Ex. 12. Consistent with the corporation’s initial resolutions, on April 20, 2022,
in conjunction with the Arbuckle letter, Williams submitted an affidavit stating that he
served as the corporation’s Fundraising Chair.

o Williams is unaware how, when, or even whether New ERA Group, Inc., subsequently
named him its CEO, but—if that occurred—it occurred without either his consent or even
his contemporaneous knowledge. Id. Williams has attempted unsuccessfully to get copies
of the corporate records but has been unable to do so. Id. 9-10 (1 32); Joseph Decl. 2-3 (
7) (May 7, 2025), Williams v. EPA, No. 24-1386 (D.C. Cir.) (document #2114742)
(hereinafter “Joseph Decl.”) (holder of the documents “would need an agreement by Mr.
Willams to indemnify RMS and the Ponders for any liability that might result from
disclosure or use of the document”).

o As EPA noted in denying Williams’ new-market-entrant application, the corporation
identified Williams as its CEO in annual registrations filed with Georgia’s Secretary of
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State (“SOS”) for 2014-2019. See O.C.G.A. 8 16-10-20.1(b)(1)-(2) (state forms
submitted under penalty of perjury).®

o But the corporation’s Form 990s filed with the Internal Revenue Service (“IRS”) reported
Williams as CEO only from 2014-2016, with Ponder as CEO from 2017-2021. See 18
U.S.C. 8 1001(a)(2) (federal forms submitted under penalty of perjury); 26 U.S.C. 8
7206(1) (same).’

o For 2017 onward, therefore, the corporation provided mutually inconsistent information
to the SOS and IRS, so New ERA Group, Inc. plainly filed false reports with the SOS or
IRS from 2017 onward.

Significantly, if either (a) Williams is correct that he was never the corporation’s CEO, or (b) the
IRS filings are correct that Williams ceased being CEO in 2016, whatever relationship Williams
and RMS had through New ERA Group, Inc., would be irrelevant because it would fall outside
the 5-year “affiliation” window set by 40 C.F.R. § 84.15(c)(2).

EPA Staff’s Intransigence Unlawfully Protracted these Issues and Belies EPA’s Claims

Even if EPA staff believed their conflation of Williams and his trade name (“New Era
Group”’) with the similarly named corporation (“New ERA Group, Inc.”) in March of 2022, EPA
staff and counsel had ample factual and legal bases to correct EPA’s error:

o The teleconference with Bianco and Hall-Jordan on April 1, 2022.

. The administrative petitions dated April 20, 2022, December 12, 2022, December 29,
2022, April 30, 2024, and December 19, 2024.

. This letter dated May 16, 2025, which is an administrative petition. See 5 U.S.C. §
555(b).

By persisting with the obviously pretextual interpretation of EPA’s affiliation regulation,
however, EPA staff revealed that they intended to discriminate against Williams from the
inception. Garcia, 224 F.R.D. at 12 (“pattern of notice and refusal to correct can serve as proof
of the intent element in ... discrimination case[s]”); Aka, 156 F.3d at 1293 (lies, false alibis, and
false statements generally are “evidence of consciousness of guilt”); Leavitt, 407 F.3d at 413
(evidence of pretext should suffice to survive summary judgment). Indeed, EPA has admitted to
intentionally withholding consideration of administrative petitions regarding Williams’ new-

6 The annual SOS registrations are available at https://ecorp.sos.ga.gov/BusinessSearch.

l The IRS Form 990s are available at https://apps.irs.qov/app/eos/.
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market-entrant application because he sued EPA:

Because Williams explicitly challenged EPA’s conclusions in the
petition for review, EPA has reasonably been awaiting the Court’s
ultimate decision on that litigation before responding to the
administrative petition.

EPA Opp’n, 28 (Nov. 17, 2023), In re Williams, No. 23-1269 (document #2027599). This excuse
is plainly mere pretext. EPA regularly negotiates settlements and revises EPA action with non-
Williams parties who sue EPA and file administrative petitions for reconsideration, Paragraph
26, supra, and the Clean Air Act expressly contemplates administrative petitions filed while a
petition for review is pending. See 42 U.S.C. § 7607(b)(1), (d)(7)(B).

Because “[t]he right of access to the courts is indeed but one aspect of the right of
petition,” California Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 508, 510 (1972), EPA’s
retaliation violated Williams’ First Amendment rights. Further, whether for his petitioning, his
race, his advocacy for minority fence-line communities, or even simple personal animus, EPA
also treated Williams disparately in violation of the Due Process Clause’s equal-protection
component® by applying unprecedented corporate-affiliation standards to Williams that EPA has
not applied to any other person.

Indeed, the Goffman letter dated November 8, 2024, continues the unlawful delay that
EPA and its staff imposed on Williams. On information and belief, the EPA staff principals (i.e.,
Newberg, Bianco, and Goffman) conspired to have the Goffman letter address only two of the
four then-pending administrative petitions for reconsideration (i.e., the ones dated April 20,
2022, and December 12, 2022, but not the ones dated December 29, 2022, or April 30, 2024),
even though EPA and the conspirators where aware of the following:

. The administrative petition dated December 29, 2022, concerns the same subject and
same EPA action as in Williams’ dispute.

8 Buckley v. Valeo, 424 U.S. 1, 93 (1976). If EPA treated Williams disparately because of
his race, that would violate 18 U.S.C. 8242, but the other rationales for disparate treatment
nonetheless constitute equal-protection violations. Jackson v. Birmingham Bd. of Educ., 544 U.S.
167, 173-74 (2005) (retaliation against male coach of female basketball team for advocating for
the team is discrimination because of sex); Village of Willowbrook v. Olech, 528 U.S. 562, 564
(2000) (discrimination against a “class of one”); cf. Hartman v. Moore, 547 U.S. 250, 256 (2006)
(“the law is settled that as a general matter the First Amendment prohibits government officials
from subjecting an individual to retaliatory actions ... for speaking out™).
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. The administrative petition dated April 30, 2024, expressly asked EPA’s Administrator
and Assistant Administrator (i.e., Goffman) to address the administrative petitions dated
December 29, 2022.

This purposeful evasion—after being on notice—constitutes knowing action in both criminal and
civil contexts. Global-Tech Appliances, Inc. v. SEB S.A., 563 U.S. 754, 768 & n.8 (2011) (based
on “long history of willful blindness” in criminal context, “we can see no reason why the
doctrine should not apply in civil lawsuits for induced patent infringement”); Intel Corp. Inv.
Policy Comm. v. Sulyma, 589 U.S. 178, 190 (2020) (“evidence of ‘willful blindness’ [can]
support[] a finding of ‘actual knowledge’” in civil context); Cooper, 660 F.3d at 483-84 (“finder
of fact may infer that a defendant acted knowingly if he deliberately closed his eyes to what
otherwise would have been obvious to him” in an administrative context). Nor can EPA as an
institution or EPA staff claim ignorance, given the information that Williams has provided them.

If EPA had corrected its clear error in 2022 or 2023, EPA could have resolved any
dispute about approval of Williams’ underlying new-market-entrant application in the 2022 or
2023 allocation year, which would have obviated considering the 2023 amendments to 40 C.F.R.
8 84.11(b)(1) discussed in the next subsection. Although neither EPA staff nor EPA counsel can
honestly believe that EPA’s affiliation rule barred Williams from the HFC cap-and-trade
program, Jerman, 559 U.S. at 581 (“ignorance of the law will not excuse any person, either
civilly or criminally”) (cleaned up), they continue that pretextual argument. See, e.g., EPA Opp’n
16-18 (Feb. 28, 2025) (document #2103435). By engaging in pretext even now, after three years,
EPA staff and counsel reveal that—from the inception—EPA staff and counsel intended to
discriminate against Williams. Garcia, 224 F.R.D. at 12 (“pattern of notice and refusal to correct
can serve as proof of the intent element in ... discrimination case[s]”); Aka, 156 F.3d at 1293
(lies, false alibis, and false statements generally are “evidence of consciousness of guilt”);
Leavitt, 407 F.3d at 413 (evidence of pretext should suffice to survive summary judgment). EPA
staff’s intransigence demands corrective action by the Administrator and Inspector General.

The 2023 Amendment to 40 C.F.R. § 84.11(b)(1) Poses No Barrier

In 2023, EPA amended 40 C.F.R. 8 84.11(b)(1) to tie post-2023 allocations to allocations
for 2023. See 88 Fed. Reg. 46,836, 46,896, (2023); 40 C.F.R. 8 84.11(b)(1). EPA has argued that
this 2023 amendment renders it impossible for EPA to grant relief to Williams, even if EPA were
to agree with his affiliation arguments. EPA staff’s makeweight argument is meritless for at least
four reasons.

First, although past allocation have expired, EPA (or a court) could redress improperly
withheld past allocations with future allocations. For example, if 100 units were shared last year
among four participants instead of the required five (i.e., the four received 25 units instead of
their deserved 20), equity would allow giving the improperly denied participant 40 units next
year, with the others receiving only 15 units next year). While the math is more complicated
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here, the equity is not. Moreover, EPA could cure improper past allocations—without altering
core allocations to other participants—by providing Williams with allocations reclaimed via the
administrative-consequence process. For a dispute to be moot, relief must be impossible, Knox v.
Serv. Employees Int’l Union, Local 1000, 567 U.S. 298, 307 (2012), and relief is plainly possible
here.

Second, awarding 2023 allocations—even if expired—would resolve the issue. Having
allocations “for” 2023 would preserve Williams’ future entitlement, even if the 2023 allocations
had expired for purposes of sale or use when Williams receives them. Neither an allocation
year’s expiration nor 40 C.F.R. 8 84.11(b)(1) renders any aspect of this dispute moot.

Third, it was EPA staff’s admitted and intentional delay—because Williams exercised his
First Amendment rights—that pushed this matter past the 2023 allocation year. That unlawful
and unconstitutional delay allowed EPA staff time to add 40 C.F.R. § 84.11(b)(1) tying post-
2023 allocations to 2023 allocations. See 88 Fed. Reg. at 46,896. On information and belief that
likely could be proved with discovery, EPA staff intentionally added that provision solely to
stymie Williams’ claims. If so, Williams could argue that 40 C.F.R. § 84.11(b)(1) is
unconstitutional as applied to him.

Fourth, even if EPA did not intentionally amend 40 C.F.R. 8 84.11(b)(1) solely to stymie
Williams” claims, the 2023 amendment has that effect. Even without intent, the 2023 amendment
operates—in practice—only against Williams as the only timely applicant with a live claim that
he did not receive allocations due him in 2022-2023. Accordingly, EPA can and should amend
40 C.F.R. § 84.11(b)(1) to provide that the 2023 limitation applies to the allocations that a timely
applicant should have received for 2023, even if denominated in either future years’ allocations
or expired 2023 allocations. See 5 U.S.C. § 553(¢e) (“agency shall give an interested person the
right to petition for the issuance, amendment, or repeal of a rule”).

INSPECTORS GENERAL HAVE SEVERAL
BASES ON WHICH TO FIND FRAUD OR ABUSE

Inspectors General must investigate agency programs and operations for fraud and abuse,
5 U.S.C. 8 404(a), and expeditiously report reasonable grounds for finding federal criminal
violations. 1d. § 404(d). EPA staff’s conduct implicates fraud and abuse through one or more of
the following federal crimes:

. 18 U.S.C. § 241 concerns conspiring to injure or oppress a person’s free exercise or
enjoyment of any federal constitutional or statutory right or privilege, including for the
person’s having exercised of those rights.

. 18 U.S.C. 8 242 concerns willfully depriving a person’s federal constitutional or statutory
rights, privileges, or immunities on account of the person’s alienage, race, or color.
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. 18 U.S.C. § 1001(a)(1) concerns the knowing or willful concealment or cover up of a
material fact in any matter before a federal agency.

o 18 U.S.C. § 1512(c)(1) concerns the corrupt concealment—or attempted concealment—
of a document intending to impair its availability for use in a federal administrative or
court proceeding. Cf. 18 U.S.C. § 1515(a)(1)(A), (C) (defining “official proceeding”).

. 18 U.S.C. § 1512(c)(2) concerns otherwise corruptly influencing or impeding—or
attempting to influence or impede—a federal administrative or court proceeding. Cf. 18
U.S.C. § 1515(a)(1)(A), (C) (defining “official proceeding™); Fischer v. United States,
603 U.S. 480, 490-91 (2024).

. 18 U.S.C. 8 1519 concerns the knowing concealment or cover up of any document with
the intent to impede, obstruct, or influence the proper administration of any matter before
a federal agency.

. 18 U.S.C. 88 2(a) and 371 punish accessories and conspirators as principals.

For all the foregoing crimes except 18 U.S.C. § 242, the evidence of EPA staff’s culpability is
clear. Without discovery, however, Wiliams cannot assert with certainty that EPA staff acted
because of his race, although he certainly believes that to be true. As to 18 U.S.C. § 242,
therefore, Williams requests that you investigate EPA staff’s motives. Although the foregoing
crimes—and for 18 U.S.C. § 242, potential crimes—qualify as “abuse,” the Inspector General
should also consider them “fraud” under the Inspector General Act.

Fraud, of course, is hard to define: “Fraud is infinite, and ... to define strictly the species
or evidence of it, the jurisdiction would be cramped, and perpetually eluded by new schemes
which the fertility of man's invention would contrive.” SEC v. Capital Gains Research Bureau,
Inc., 375 U.S. 180, 193 n.41 (1963) (interior quotation marks omitted); J. Story, 2
COMMENTARIES ON EQUITY JURISPRUDENCE § 186 (1884) (same); United States v. Sayan, 968
F.2d 55, 57 (D.C. Cir. 1992) (“Fraud is infinite in variety; sometimes it is audacious and
unblushing; sometimes it pays a sort of homage to virtue, and then it is modest and retiring; it
would be honesty itself if it could only afford it. But fraud is fraud all the same.”) (quoting Frank
Reddaway, Ltd v. Banham, L.R. [1896] A.C. 199, 221). Federal employment and officeholding
impose public duties, 5 U.S.C. 8 3331 (“elected or appointed” officers); 5 C.F.R. § 2635.101(a)-
(b) (all employees), and the breach of those duties injures the public trust. See, e.g., United States
v. Carter, 217 U.S. 286, 306 (1910); United States v. Kearns, 595 F.2d 729, 734 (D.C. Cir.
1978). Significantly, “fraud” includes not only actual fraud but also constructive fraud against
the public interest and public confidence:

Having thus considered some of the most important cases of
actual, or meditated and intentional fraud, in which courts of equity
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are accustomed to administer a plenary jurisdiction for relief, we
may now pass to another class of frauds, which, as
contradistinguished from the former, are treated as legal or
constructive frauds. By constructive frauds are meant such acts or
contracts, as, although not originating in any actual evil design, or
contrivance to perpetrate a positive fraud or injury upon other
persons, are yet, by their tendency to deceive or mislead other
persons, or to violate private or public confidence, or to impair or
injure the public interests, deemed equally reprehensible with
positive fraud, and, therefore, are prohibited by law, as within the
same reason and mischief, as acts and contracts, done malo animo.
Although, at first view, the doctrines on this subject may seem to
be of an artificial, if not of an arbitrary, character; yet, upon closer
observation, they will be perceived to be founded in an anxious
desire of the law to apply the principle of preventive justice, so as
to shut out the inducements to perpetrate a wrong, rather than to
rely on mere remedial justice, after a wrong has been committed.
By disarming the parties of all legal sanction and protection for
their acts, they suppress the temptations and encouragements,
which might otherwise be found too strong for their virtue.

Story, 2 COMMENTARIES ON EQUITY JURISPRUDENCE 8 258 (emphasis added).

As explained below, in addition to the actual and constructive fraud by EPA staff in
addressing Williams’ matters in EPA’s internal operations, EPA counsel have actively misled the
D.C. Circuit, potentially rising to the level of fraud on the court. But even if some of the issues
below do not qualify as fraud per se, they nonetheless qualify as “foul blows” unbecoming of

counsel for the federal government:

The United States Attorney is the representative not of an ordinary
party to a controversy, but of a sovereignty whose obligation to
govern impartially is as compelling as its obligation to govern at
all; and whose interest, therefore, in a criminal prosecution is not
that it shall win a case, but that justice shall be done. As such, he is
in a peculiar and very definite sense the servant of the law, the
twofold aim of which is that guilt shall not escape or innocence
suffer. He may prosecute with earnestness and vigor -- indeed, he
should do so. But, while he may strike hard blows, he is not at
liberty to strike foul ones. It is as much his duty to refrain from
improper methods calculated to produce a wrongful conviction as
it is to use every legitimate means to bring about a just one.
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Berger v. United States, 295 U.S. 78, 88 (1935). While your respective Offices may reserve the
right to dispute in the Supreme Court whether Berger applies to federal counsel in civil litigation,
that issue is settled in the D.C. Circuit. Freeport-McMoRan Oil & Gas Co. v. FERC, 962 F.2d
45, 47 (D.C. Cir. 1992) (applying Berger to government lawyers representing federal agencies in
civil administrative litigation). Accordingly, whether as outright fraud on the court or merely as
foul blows, Williams calls the following misconduct to your attention:

First, EPA has studiously sought to avoid certifying a record, citing instead a Newberg
declaration and piecemeal exhibits. On the critical issue of the EPA memorandum’s using
mere joint participation in the corporate governance of any third-party corporate entity,
see Paragraph 12, supra, EPA and its counsel managed to hide the nature of EPA’s action
for more than three years by withholding the administrative record, Williams had no idea
for three-plus years what EPA had done. Whether by EPA’s design or not, the lack of
notice of EPA’s action is antithetical to the Administrative Procedure Act (“APA”)
requirement that “the court shall review the whole record.” 5 U.S.C. § 706. It is simply
not credible to assume that the Department of Justice did not realize the memorandum’s
essential—and undisclosed—role in EPA’s action. As a working premise, it appears that
EPA and its counsel knowingly and intentionally conspired to suppress the record.

EPA argued that “EPA repeatedly contacted Williams to ask for [corporate information
required by 40 C.F.R. § 84.15(d)(2)] and other missing information,” EPA Opp’n 4-5
(Feb. 28. 2025) (document #2103435) (citing Chang-Williams emails from February
2022), without disclosing either that Williams never received the email purportedly sent
by HFCAllocation@epa.gov on February 7, 2022, or that EPA’s outreach to Williams did
not disclose that EPA was asking about a third-party corporation (New ERA Group, Inc.),
not the actual applicant (Peter Williams dba New Era Group). See Paragraph 7, supra.
EPA’s “repeated contact” was neither repeated nor clear, as the “whole record” would
show. Specifically, EPA’s contacts did not inform Williams that EPA decided to treat his
application as in individual with a trade name (“New Era Group”) as a differently named
corporation (“New ERA Group, Inc.”). Williams Decl. 5 ( 19). No rational person could
have known or suspected that EPA’s review of Williams’ application as an individual
somehow implicated a similarly named corporation. See Miller, 274 Ga. at 390.

EPA argues that the Arbuckle “letter stated that Williams was affiliated with ‘the RMS
group of companies,”” EPA Opp’n 7 (Feb. 28, 2025) (document #2103435) (emphasis
added), when the letter says “Williams, as an individual, did do some independent
consulting work for certain of the RMS group of companies but never held an equity
interest of exerted any control over any of them,” Arbuckle Ltr. 2 n.1; accord Williams
Aff. 2 (9 13) (“I acknowledge that | did do some independent consulting work for certain
of the RMS group of companies but never held an equity interest of exerted any control
over any of them”). To characterize an independent contractor with no equity or control
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as an affiliate is to mislead the court. Blacks Law Dictionary 72 (11th ed. 2019);
0.C.G.A. §14-2-1110(1).

. To rebut Williams® charge of race-based discrimination, EPA argued based on the
number of “businesses that self-identified as minority-owned.” Newberg. Decl. 2 (f 6)
(Apr. 17, 2023). That argument about new-market entrants’ diversity is nonresponsive to
William’s specific charge of anti-Black racism. See 40 C.F.R. §84.15(d)(2)(ii) (requiring
identification of “woman- or minority-owned business”); Rachel D. Godsil & Sarah E.
Waldeck, Home Equity: Rethinking Race and Federal Housing Policy, 98 DENVER L.
REv. 523, 526 (2021) (anti-Black racism is distinct from Latino and Asian experience).

In conjunction with the Inspector General of the Department of Justice,® EPA’s Inspector
General should investigate—and publicly report on—EPA counsel’s fraud. Although EPA’s
privilege claims would pose no bar to an Inspector General’s investigation, 5 U.S.C. 8 406(a)(1),
the crimes at issue here vitiate any claims of attorney-client or work-product privilege under the
crime-fraud exceptions to those privileges: “Attorney-client communications are not privileged if
they are made in furtherance of a crime, fraud, or other misconduct.” In re Grand Jury, 475 F.3d
1299, 1305 (D.C. Cir. 2007) (cleaned up); In re Public Defender Serv., 831 A.2d 890, 906-07
(D.C. 2003). Opposing a privilege requires making a prima facie case (i.e., not proving a crime
or fraud on the merits), In re Grand Jury, 475 F.3d at 1305-06; In re Sealed Case, 754 F.2d 395,
399 & n.3 (D.C. Cir. 1985), which Williams respectfully submits this letter easily satisfies.

REQUESTED RELIEF

Under 5 U.S.C. 88 553(e), 555(b), 404(a), 5 C.F.R. 88 2635.102(e), 2635.106(a), and 40
C.F.R. § 13.5, EPA—through the Administrator and/or the Inspector General and in coordination
with the Department of Justice—should issue the following corrective action:

. Grant Williams’ new-market-entrant application.

. Grant “backpay-style” relief denominated in future-year allocations to compensate for
past-year allocations unlawfully withheld.

o Order monetary restitution for the price differential of (i) the value of past-year
allocations vis-a-vis (ii) the value of any backpay-style allocations awarded.

° EPA trial counsel’s consent under Rule 4.2(a) is limited to contacting EPA officials. By

separate cover, the undersigned counsel will seek their consent to contact the Inspector General
for the Department of Justice about this matter.
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. If backpay-style relief denominated in HFC allocations is not available, order monetary
restitution for the value of past-year allocations unlawfully withheld.

With respect to the monetary relief requested in the final two bullets, the relief could issue either
as a settlement pursuant to Williams’ remaining FTCA claim, 28 U.S.C. 88 2672, 2675(c), 2677,
or as restitution under the governing ethics regulations. See 5 C.F.R. 88 2635.102(e),
2635.106(a).

Under both the Due Process Clause, U.S. CoNnsT. amend. V, cl. 4, and conflict-of-interest
law, 18 U.S.C. § 208(a), EPA should recuse Gunning and Newberg from further involvement
with the Williams dispute with EPA:

o The Due Process Clause sets “objective standards that require recusal when ‘the
probability of actual bias on the part of the judge or decisionmaker is too high to be
constitutionally tolerable.”” Caperton v. A. T. Massey Coal Co., 556 U.S. 868, 872 (2009)
(quoting Withrow v. Larkin, 421 U.S. 35, 47 (1975)); Prof’l Air Traffic Controllers Org.
v. Fed. Labor Relations Auth., 685 F.2d 547, 567 (D.C. Cir. 1982) (“we cannot
countenance [issues] that threaten to bias administrative adjudications”). Thus, “an
administrative hearing must be attended, not only with every element of fairness but with
the very appearance of complete fairness.” Cinderella Career & Finishing Sch., Inc. v.
FTC, 425 F.2d 583, 591 (D.C. Cir. 1970) (internal quotation marks omitted, emphasis
added).

o Pursuant to 18 U.S.C. § 208(a), federal officers and employees must not “participate]]
personally and substantially ... in a judicial or other proceeding, application, request for a
ruling or other determination, ... controversy, ... or other particular matter in which, to
his knowledge, he [or she] ... has a financial interest” except as provided in 18 U.S.C. §
208(b).

Newberg and Gunning should be recused from ongoing participation in the official-capacity
litigation, given her personal financial interest in extinguishing Williams’ claims.

Pursuant to 5 U.S.C. 8 553(e), Williams petitions EPA to amend 40 C.F.R. § 84.11(b)(1)
to provide that the 2023 limitation applies to the allocations that a timely applicant should have
received for 2023 (i.e., not in 2023), even if denominated in either a future year’s allocations or
expired 2023 allocations.
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CONCLUSION

Thank you for your consideration of these matters. Should you—or your counsel or
staff—wish to discuss these issues further, please do not hesitate to contact me.

Yours sincerely,
Lauence §. Joseph
Lawrence J. Joseph

cc: James Payne, Esq., Performing Delegated Duties as EPA General Counsel, via email
Samuel Stratton, Esq., U.S. Dep’t of Justice, Env’t & Nat. Res. Div., via email
Siegmund F. Fuchs, Esq., U.S. Dep’t of Justice, Civil Division, Torts Branch, via email
Elizabeth Berg, U.S. Dep’t of Justice, Env’t & Nat. Res. Div., via email
EPA Claims Officer, EPA Office of General Counsel, via U.S. Priority Mail
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CORPORATE BY-LAWS

NEW ERA GROUP, INC.

ARTICLE |
Name and Purpose

Section 1.1. Name. The name of the Corporation shall be NEW ERA GROUP
INC.

Section 1.2. Mission. NEW ERA GROUP INC is organized and shall operate as
a non-profit corporation formed under the laws of the State of Georgia solely for
charitable and educational purposes with the mission to assist with the education and
prevention of any hazardous conditions that may exist to the environment.

Section 1.3. Purpose. The purpose of NEW ERA GROUP INC is to assist with
the education and environmental defense of any harmful and/or negative environmental
impacts. These educational and defense efforts include, but are not limited to, exposing
governmental agencies, public service companies, and chemical producing businesses
that may have products, by-products or policies that negatively impact our quality of life.

Section 1.4. No Financial Benefit. NEW ERA GROUP INC is not organized and
shall not be operated for pecuniary gain or profit. No part of the profit of the Corporation
and no part of its earnings shall inure to the benefit of any director or any other private
individual, except that the Corporation is authorized and empowered to pay reasonable
compensation for services rendered and to make payments and distributions in
furtherance of the purpose of the corporation as setout in Section 1.3.

Section 1.5. Propaganda and Political Activity. NEW ERA GROUP INC shall
never participate in any political campaigning on behalf of any candidate for public-
office, nor share or permit any of its property or any part of the income there from to be
devoted to such purposes. Any attempts to lobby or influence legislation shall not be
the primary purpose of NEW ERA GROUP INC and such attempts shall comply with all
regulations pertaining to U.S. Internal Revenue Service 50 1 (c) (3) status.

ARTICLE I
Directors

Section 2.1. General Powers. The business and affairs of the Corporation shall
be managed by a volunteer Board of Directors. In addition to the powers and authority
expressly conferred upon it by these by-laws, the Board may exercise all such powers
of the Corporation and do all such lawful acts and things as are authorized by law, by
the Articles of Incorporation, or by these By-Laws directed or required to be exercised.

Section 2.2. Qualifications. Members of the Board shall be chosen from persons
who have shown an interest and willingness to participate in the work carried on by



NEW ERA GROUP INC and has been elected as described in the Section 2.3 of these
By-Laws.

Section 2.3. Number, Election and Term of Office. The Board shall consist of no
fewer than two (2) and no more than eleven (11) Directors. The election shall be held at
a regular meeting of the Board for this purpose. Each Director may vote for a candidate
for each position open on the Board of Directors provided the candidate has received
the recommendation of the Nominating Committee. The voting is not cumulative. All
elections shall be by majority vote of the Board. Each Director, except when elected to
fill a vacancy, shall serve for a term of two (2) years. The rotation of terms, as best as
possible, should allow one-half (1/2) of Directors to be elected each year to fill
vacancies, occurring through the normal expiration of terms. Directors may continue to
serve if nominated by the Nominating Committee and elected by a majority of the
Board.

Section 2.4. Vacancy and Resignation. Any vacancy on the Board may be filled
as proved in Section 2.3. A Director so elected shall serve for the unexpired term of his
predecessor. Any Director may resign at any time by giving written notice to the Chair
or to the full Board. Such resignation shall take effect at the time specified therein or, if
no time is specified, at the time of acceptance by the Chair or the Board.

Section 2.5. Removal. Any Director may be removed at any time by a majority
vote of the Board for his or her failure to adhere to the principles and standards of NEW
ERA GROUP INC.

Section 2.6. Absence. Any Director who is unable to attend a meeting shall
contact the Chair or Vice Chair and state the reason for his or her absence prior o the
meeting. Any Director who is absent from two (2) consecutive Regular Meetings
without reasonable cause and/or without the required notice of absence shall be
deemed to have tendered his or her resignation which shall be accepted and the Chair
shall so notify said Director.

Section 2.7. Executive Director. NEW ERA GROUP INC shall select and
employ an Executive Director of the Corporation who shall be responsible to the Board.
The Executive Director, shall be the Chief Executive Officer of the Corporation, and
shall be responsible for the administration of the Corporation and its day to day
operation, including general supervision of the policies of the Corporation.

The Executive Director shall attend the meetings of the Board, and shall submit
reports to the Board on the work and activities of the Corporation, and shall be a voting
member of the Board. The Executive Director shall be an advisory member of all
committees and shall be duly authorized with the Chair to execute contracts on behalf of
NEW ERA GROUP INC. Upon initial set-up of the organization, there may be a time
when the Executive Director may also be the only member of the Board of Directors
(i.e., the Executive Director and the Chairman of the Board may be one in the same
person). This status shall be allowed (temporarily) up until the time a full operating
board may be named.



ARTICLE Il
Meetings

Section 3.1. Annual and Regular Meeting. The annual meeting of the Board
shall be held during the month of September, at a time and place designated by the
Chair. The Board shall meet two (2) times per year, and may schedule other meetings
to occur at regular intervals throughout the year.

Section 3.2. Special Meetings. Special meetings of the Board shall be held at
such time and place as shall be designated in the notice of such meetings, and may be
called by the Chair at any time, and shall be called by the Chair at the request of any
two Directors. Written notice of Special Meetings shall be provided to each Director at
least three (3) days prior to the date set for such meetings.

Section 3.3. Notice. Written notice of all Regular Meetings, together with
minutes of the last Regular Meeting, Finance Committee Reports, and an Agenda for
the upcoming meeting, shall be given by the Executive Director, or such other person
designated by the Chair, to each Director at least one (1) business day before the date
set for such meetings.

Section 3.4. Quorum. A majority of the Directors shall constitute a quorum for
the transaction of any business by the Board; but, if fewer than a majority are present,
the Directors present may adjourn the meeting from time to time without further notice.
At an adjourned meeting, at which a quorum is present, any business may be
transacted which could have been transacted at the meeting originally called. A
majority of the Directors present at a meeting, at which there is a quorum, shall be
necessary to transact any business, except as otherwise provided by law, the Articles of
Incorporation, or by these By-Laws. Absences of Directors shall be governed by
Section 2.6.

Section 3.5. Informal Action. Any action that may be taken at a meeting of the
Board may be taken without a meeting if all Directors consent and their consent is filed
with the Secretary. Such consent shall have the same effect as a unanimous vote at a
meeting of the Board.

ARTICLE IV
Officers

Section 4.1. Election and Term of Office. The Board shall elect Officers at the
last regular meeting of the fiscal year. There shall be a Chair, Vice Chair, Secretary,
and Treasurer. The Officers shall be chosen from the members of the Board. Term of
office shall be one (1) year, with the number of terms to be fixed by the Board. Terms of
office shall be rotated, as best as possible, so there are not all new Officers in any one
(1) year. Any person may hold any two (2) or more Offices, except that no person may
hold both the Offices of Chair and Secretary.



Section 4.2. Salaries. The Officers of the corporation shall serve in a volunteer
capacity. The Board shall have the authority to set the salary of the Executive Director,
after a recommendation from the Finance and Personnel Committee. Although the
Directors shall receive no compensation for their services to the Corporation, they may,
by appropriate resolution, direct the Executive Director to reimburse expenses
previously authorized by the Board which are incurred by a Director carrying out the
business and purposes of the Corporation.

Section 4.3. Removal of Officers. Each Officer of the Corporation shall hold
Office until such Officer's successor is chosen, or until such Officer's earlier resignation,
death, removal, or the termination of Officer's Office. Any Officer may be removed by
the majority of the Board whenever, in its judgment, the best interests of the Corporation
will be served, thereby.

Section 4.4. Chair. The Chair of the Board shall be the Chief Executive Officer
of the Board. The Chair shall call meetings of the Board to order and shall act as Chair
of such meetings, appoint commitiees, serve as an ex-officio member of all committees,
and shall be duly authorized to approve contracts on behalf of the Corporation.

Section 4.5. Vice Chair. The Vice Chair shall perform such duties as are
generally performed by vice chairpersons. The Vice Chair shall perform such other
duties and exercise such other powers as the Board shall request or delegate. In the
absence of the Chair, or in the event of the death, disability, or unwillingness to act as
the Chair, or at the Chair's request, or when specifically authorized by the Board, the
Vice Chair shall perform the duties of the Chair, and when so acting, shall have the
powers of, and be subject to, all the restrictions upon the Chair.

Section 4.6. Secretary. The Secretary, or another Director appointed in her/his
absence, shall attend all sessions of the Board and record all votes and the minutes of
all proceedings in books to be kept for that purpose, and shall perform like duties for
standing committees when required. The Secretary shall have charge of the Seal of the
Corporation, shall give, or cause to be given, any notice required to be given of any
meetings of the Board, and shall perform such other duties, and have such powers as
may be prescribed by the Chair or the Board.

Section 4.7. Treasurer. The Treasurer shall perform all the duties incident to the
Office of the Treasurer of a corporation, and such other duties as may be assigned by
the Board or the Chair.

Section 4.8. Absence. In case of the absence of any Officer of the Corporation,
or for any other reason that the Board may deem sufficient, the Board may delegate, for
the time being, any or all of the powers or duties of such Officer to any Officer or
Director.

ARTICLE V
Committees

Section 5.1. Executive Committee. There shall be an Executive Committee
consisting of the Officers and two other members appointed by the Chair from time to



time. The Executive Committee shall work with the Executive Director, and the Chair to
formulate recommendations for Board consideration.

Section 5.2. Other Committees. There shall be standing committees for
Nominating, Fundraising, Finance and Personnel, and ad hoc committees as needed by
the Board. The Board shall have the power to set committees, define committee
responsibilities, and develop job descriptions for same, as needed. The committee
chairs shall be appointed by the Chair.

Section 5.2.a. Nominating Committee. The responsibilities of the committee are
to present to the Board its recommendations of candidates to fill vacancies on the
Board. It shall meet as needed to select the candidates for the Board and shall hold
and oversee the elections as needed. It shall also make recommendations of
candidates for Offices of Chair, Vice Chair, Secretary, and Treasurer on an annual
basis, in accordance with procedures established for Board vacancies.

Section 5.2.b. Fundraising Committee. The responsibilities of the committee are
to propose, organize, implement, and supervise ways to raise funds necessary for the
continued operation of the corporation.

Section 5.2.c. Finance Committee. The responsibilities of the committee are as
follows:

a) Review new avenues of possible funds and grants presented by the Executive
Director.

b) Develop the annual operating budget.

Section 5.2.d. Personnel Committee. The responsibilities of the committee are
as follows:

a) Review and approval of new positions with Board approval prior to hiring.

b) Ensure annual performance evaluations are conducted by the Executive
Director for all employees.

c) Provide opportunities for employees to communicate with Personnel
Committee as needed.

ARTICLE VI
Special Corporate Acts

Section 6.1. Execution of Instruments. Contracts, deeds, documents, and other
instruments shall, unless otherwise directed by the Board, be signed in the name of,
and on behalf of the Corporation by the Executive Director and the Chair, and the Seal
of the Corporation shall be affixed thereto, and attested to by the Secretary or assistant
Secretary, unless otherwise provided by the Corporate resolution.

Section 6.2. Checks. Checks, drafts, and demands for money shall be signed
by the Executive Director, the Chair, or the Treasurer. Additionally, other Officers or
staff may sign if authorized by the Board.



Section 6.3. Receipt of Contributions and Gifts. The Board is empowered to
receive and to acknowledge gifts and contributions to NEW ERA GROUP INC.
Contributions and gifts shall be turned over to the Executive Director for accounting and
handling.

Section 6.4. Solicitation of Funds. The Board is empowered to solicit funds by
way of gift, grant, or other contribution so long as its activities in such regard are
compatible with activities carried on by a corporation exempt from Federal Income Tax
under Section 501(c)(3) of the Internal Revenue Code of 1954, or the corresponding
provision of any future United States Internal Revenue Law, or by a corporation,
contributions to which are deductible under Section 170( c)2 of the Internal Revenue
Code of 1954, or the corresponding provision of any future United States Internal
Revenue Law.

ARTICLE VII
Miscellaneous

Section 7.1. Calendar Year. The Corporation shall elect a standard calendar
year for its reporting time period.

Section 7.2. Seal. The Seal of the Corporation shall be in such form as the
Board may, from time to time, determine. In the event it is inconvenient to use such
Seal at any time, the signature of the Corporation, followed by the "SEAL" enclosed in
parenthesis or scroll, shall be deemed the Seal of the Corporation. The Seal shall be
kept at the principle office of the Corporation and affixed by the Secretary on such
papers as may be directed by law, these By-Laws, or by the Board.

Section 7.3. Appointment of Agents. The Executive Committee shall be
authorized and empowered in the name and as the act and deed of the Corporation to
name and to appoint general and special agents, representatives, and attorneys to
represent the Corporation, and to prescribe, limit, and define the powers and duties of
such agents, representative, attorneys, and proxies; and to make substitution,
revocation, or cancellation, in whole or in part, of any power or authority conferred on
any agent, representative, or proxy.

Section 7.4. Robert's Rules. All Board meetings and those meetings conducted
by any sub-committee shall be in accordance with Robert's Rules of Order and subject
to these By-Laws.

_Section 7.5. Any notice or communication regqired or authorized by these By-
Laws, including but not limited to notice contemplated in Sections 3.3, 3.5 and Article X,
may be given by regular mail, email or fax to the address/number of the Director on file
with the Secretary, or by personal delivery.



ARTICLE VI
Dissolution

Section 8.1. Assets. Upon the dissolution of this Corporation, no Officer, Board
Member, or anyone else associated with this Corporation shall have any rights or
receive any assets of this Corporation. The assets of the Corporation are permanently
dedicated to a tax -exempt organization for the purposes set forth herein.

Section 8.2. Distribution. In the event of dissolution, the assets after payment of
any debts will be distributed to an organization, which is itself tax-exempt.

ARTICLE IX
Administration

The operation of the Corporation and of any of its programs shall be determined
by policies and procedures adopted from time to time by the Board and recorded in the
minutes of the Corporation. Corporate minutes shall be kept by the Secretary of the
Corporation.

ARTICLE X
Amendments
The By-Laws of the Corporation may be altered or amended and new By-Laws
adopted by the Board by an affirmative vote of a majority of the Board at any regular or

special meetings of the Board, provided that notice of the changes to be acted upon is
given 10 days prior to the meeting at which the vote is to be taken.

ARTICLE XI
Adoption and Effective Date

These By-Laws, as stated are adopted and become effective on the 19™ day of
May, 2014.

As is witnessed hereby the signature of the Executive Director on May 19, 2014.

Loy AL

Kenneth M Ponder — Executive Director




Exhibit E
Resolutions, New ERA Group, Inc. (May 19, 2014)



RESOLUTIONS AS ADOPTED BY THE BOARD OF DIRECTORS

OF

NEW ERA GROUP, INC.

Pursuant to the Georgia Business Corporation Code, the Directors of NEW ERA
GROUP, INC,, hereby consents to and adopts the following resolutions:

1. Charter.

RESOLVED, That the charter of the Corporation granted by the Secretary of State of
Georgia, effective 05/16/2014, be and is hereby accepted.

FURTHER RESOLVED, The Executive Director, herein named, Kenneth M Ponder,
once approved and signatures applied herein will place a copy of said charter and the
Certificate of Incorporation of the Corporation in the Corporation Minute Book.

2. By-Laws.

BE IT FURTHER RESOLVED, That the proposed By-Laws accompanying this
Resolution of the Board of Directors be, and the same hereby are, adopted as and for the
By-Laws of this Corporation, and that a copy thereof be placed in the Corporation Minute
Book, directly following the Certificate of Incorporation.

3. Seal.

RESOLVED, That the seal impressed on the margin of these minutes is hereby
accepted as the seal of the Corporation.

4, Election of the Board of Directors

RESOLVED, That the following persons are hereby elected to the offices shown:

KENNETH M PONDER, Executive Director
KENNETH M PONDER, Chair

LEE PONDER, Vice-Chair

KENNETH M PONDER, Treasurer

LEE PONDER, Secretary

PETER VINCENT WILLIAMS, Fundraising Chair



5 Bank Account.
RESOLVED, That Wells Fargo Bank is hereby designated a depository for the

Corporation. Signature Powers for this account will be assigned to the Chair, Executive
Director, and Vice-Chair.

6. Fiscal Year.

RESOLVED, That the fiscal year of the Corporation is hereby determined to
commence on January 1 of each year and end on December 31 of the same year, until
otherwise determined by the Board of Directors.

i 0 izati 1 Expenses.

RESOLVED, That the Treasurer be and hereby is authorized to pay all fees and
expenses incident to and necessary for the organization of the Non-Profit Corporation.

8. Ratification.

RESOLVED, That all acts performed on behalf of the Corporation by Lynn G. Morgan,
C.P.A, and the firm Morgan’s Accounting & Tax Help, Inc,, are ratified and affirmed in each
and every respect.

IN WITNESS WHEREOF, The hand and seal of each member of the Board of
Directors is set forth below, effective as of the 19t day of May 2014.

Kenneth M Ponder, Executive Director & Chair Lee Pondert Vice-Chair & Secretary
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