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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION V

IN THE MATTER OF:

THE UNITED STATES DEPARIMENT
OF ENERGY'’S

FEDERAL FACILITY
AGREEMENT UNDER
CERCLA SECTION 120
MOUND (OHIOQ) PLANT
MIAMISBURG, CHIO
Adninistrative
Docket Number:

Q6 890 008 984

The United States Envirommental Protection Agency ("U.S. EPA"), pursuant
to Sections 120 and 105 of the Comprehensive Envirormental Response,
Compensation, and Liability Act (CERCLA), 42 U.S.C. Sections 9620 and 9605,
as amended by the Superfund Amendments ard Reauthorization Act of 1986
(SARA), Pub. L. 99-499 (hereinafter jointly referred to as CERCIA/SARA or
CERCIA), placed the Mowx Site in Miamisbury, Chio (the "Site" as defined in
Part IV of this Agreement) on the National Priorities List, which is set
forth at 40 CFR Part 300, Appendix B, by publication in the Federal Register
on November 21, 1989, 54 Fed. Reg. 48184 (November 21, 1989).

Based an the information available to the Parties on the effective date of
this FEDERAL FACILITY AGREEMENT (Agreement), and without trial or

' adjudication of any issues of fact or law, the Parties agree as follows:



I. JURISDICTTCN

EaduPartylsentermg intothisAgreemerrtp.lmJanttothefollmirq

authorities:

A. The U.S. Ernvironmental Protection Agency (U.S. EPA), Region V, enters
into those portions of this Agreement that relate to the remedial
investigation/feasibility study (RI/FS) pursuant to Section 120{e)(l) of
CERCIA, 42 U.S.C. Secticn 9620(e){1); Secticns 6001, 3008(h) and 3004(u) ard
(v) of the Resocurce Conservation and Recovery Act (RCRA), 42 U.S.C. Sections
6961, 6928(h), 6924(u) ard (v), as amended by the Hazardous and Solid Waste
Amendments of 1984 (HSWA) (hereinafter jointly referred to as RCRA/HSWA or

RCRA) ; and Executive Order 12580;

B. U.S. EFA, Region V, enters into those portions of this Agreement that
relate to interim remedial actions and final remedial actions pursuant to
Section 120(e) (2) of CERCIA/SARA, Secticns 6001, 3008 (h) and 3004(u) and (V)

of RCRA, ard Executive Order 12580;

C. The U.S. Department of Energy (DOE) enters into portions of this
Agreement that relate to the RI/FS pursuant to Section 120(e) (1) of CERCIA,
Sectians 6001, 3008(h) and 3004(u) and (v) of RCRA, Executive Order 12580,
the National Envirormental Policy Act, 42 U.S.C. Section 4321, and the Atamic |

Energy Act of 1954 (AEA), as amended, 42 U.S.C. Section 2011 et seq. ;



D. U.S. DOE enters into those portions of this Agreement that relate to
interim remedial actions and final remedial actions pursuant to Section
120(e) (2) of CERCIA/SARA, Sections 6001, 3004(u) and 3008(h) of RCRA,

Executive Order 12580 and the AFA.
IT. PARIIES

The Parties to this Agreement are the U.S. EFA and U.S. DOE. The terms
of this Agreement shall apply to and be binding upon the U.S.-EPA, its.
agents, contractors, employees and response action contractors for the Site
ard U.S. DOE, its agents, employees, response action contractors for the Site
" and all subsequent owners, operators and lessees of the Mound Plant. U.S.

' DOE shall notify U.S. EPA of the identity and assigned tasks of each of its
contractors performing work under this Agreement upon their éelectioh. This
Agréanent shall be enforceable against all of the foregoing via the Partiesr
to this Agreement. This Part shall not be construed as an agreement to |
indemnify any person. U.S. DCE shall notify its agents, employees, response
action contractors for the éite, and all subsequent owners, operators and
lessees of the Mound Plant of the existence of this Part. U.S. DOE shall
direct its management contractors to comply with this Agreement. Each
undersigned representative of a Party certifies that he or she is fully
authorized to enter into the terms ard corditions of this Agreement and to

legally bind such Party to this Agreement.



III. FINDINGS OF FACT

A. The Mound Plant is a facility owned by the govermment of the United
States under the jurisdiction of the United States Department of Energy and

operated by BEG&G Mourd Applied Technologies, Inc.

B. The Mound Plant has been operating since 1948 on an area currently
consisting of 306 acres within the city limits of Miamisburg and

approximately ten miles south-sScuthwest of Dayton, Chio.

C. The Moud Plant is 'invoived in a number of weapon and normweapon
programs in fulfilling its missions for U.S. defense. These programs include
the research, development and production of weapons, development of isotope
separation methods, research and development of nuclear safeguards,

development and production of heat sources, and tritium recovery.

D. The Mound Plant is located approximately 2000 feet east of the Great
Miami River in Miamisburg, Ohio. Part of the facility is located on top of
thin phase glacial till overlying ordovician Mge bedrock. The western area
of the Site overlies a portion of the Great Miami Buried Valley aquifer
system, a sole sourte aquifer, fram which the City of Miamisburg cbtains its
drinking water supply using municipal wells which are located across the |
Great Miami River, but within one-half mile of the Mwmnd Plant. The Mound

Plant is surrounded by residential or recreational and agricultural areas.




E. Durimng the cperation of the Mound Plant, hazardous wastes have been

deposited and/or stored at the Plant.

F. The Mcurd Plant has a rumber of waste areas which are known or
potential sources of releases of hazardous waste or hazardous constituents,
including landfills, surface impoundments, container storage areas,
inci.ne.raﬁors, air pollution control units, open burn areas, underground
étorage tanks, wastewater treatment and st.orage' facilities, sumps, drum

storage areas, spills, seeps, leach fields, ard cther miscellanecus units.

G. U.S. EPA placed the Mourd Site on the National Priorities List on

November 21, 1989.
IV, DEFINITIONS

Except as noted below or ctherwise explicitly stated, the definitions -
provided in CERCIA, SARA and the NCP shall control the meaning of the temms
used in this Agreement. In addition, the following definitions shall apply:

A. "Agreement" shall refer to this document and shall include all
attachments to this document. All such attachments shall be appended to and

madeani:itegralardenfomeablepartofthisdocment.

B. “ARAR(s)" shall mean applicable or relevant and appropriate
requirements as those terms are defined in 40 CFR 300.6.



C. "“Attachment(s)" shall mean documents attached to this Agreement.
Attachment I shall mean the "Statement of Work for A Remedial
Investigation/Feasibility Study (RI/FS) at DOE Mound Plant". Attachment II

shall mean "Deliverables - DOE Mound Plant".

D. "“Authorized representative" may include a Party’s contractors acting

in any capacity, including an advisory capacity.

E. "“CERCIA" or "CERCIA/SARA" shall mean the Comprehensive Envirormental
Response, Compensation and Liability Act, 42 U.S.C. Section 9601 et seq., as
amended by the Superfund Amendments and Reauthorization Act of 1986, Pub. L.

99-499,

F. "Days" shall mean calendar days, unless business days are specified.
Any Submittal or written statement of dispute that under the terms of this
Agreement would be due on a Saturday, Sunday or Federal holiday shall be due

on the following business day.

G. "Documents" shall mean any record, photograph, video tape, computer
disk or tape, or recorded or retrievable information of any kind, relating to
treatment, storage, and disposal, axﬁ.conoexni_ng the investigation amd
cleanup, of hazardous substances, contaminants or pollutants at or mgratlng
from the facility. The term "document" shall be construed broadly to promote
the effective sharing between U.S. DOE and U.S. EPA of information and views

concernirng the work to be done at the site.




H. '"Feasibility Study" or "FsS" shall mean that study which fully
evaluates and develops remedial action alternatives to prevent or mitigate
the migration or the release of hazardous substances, pollutants or

contaminants at and from the Site.

I. "Hazardous substance", "contaminant", and “pollutant" shall for this
Agreement have identical meanings and mean: (a) any substance designated
pursuant to Section 311(b) (2) (A) of the Federal Water Pollution Control Act;
(b) any element, compound, mixture, solution, or substance designated
parsuant to Section 102 of CERCIA; (c) any hazardous waste having the
characteristics identified under or listed pursuant to Section 3001 of the
Solid Waste Disposal Act (but not including any waste the regulation of which
under the Solid Waste Disposal Act has been suspended by Act of Congress) and
any hazardous constituents listed at 40 CFR 264 Appendix IX; (d) any toxic
pollutant listed under Section 307 (a) of the Federal Water Pollution Control
Act; (e) any hazardous air pollutant listed under Section 112 of the Clean
Adr Act; and (f) any imminently hazardous chemical substance or mixture with
respect to which the Administrator has taken action pursuant to Section 7 of
the Toxic Substances Control Act. These terms also include, but are not
limited to, any element, substance, compound, or mixture, or cambination
thereof whether in solid, liquid, semi-solid or contained gasecus form,
including disease-causing agents, which after ralease into the envircrment
_ and upon e:kposure, ingestion, inhalation, or assimilation into any organism,
either directly from the envirorment or indirectly by indigestion through
food chains, will or may reascnably be anticipated to cause death, disease,

behavior abnormalities, cancer, genetic mutation, physiological malfunctions

oy
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(including malfunction in reproduction) or physical deformations, in such
organisms or their offspring; or which pose a substantial present or
potential hazard to human health or safety or the ervirorment. These termms
may alse include oil and gas.

The terms "contamination" and "pollution" shall for this Agreement have
identical meanings and mean the release or threatened release of any

hazardous substance, pollutant, or contaminant.

J. "Interim Remedial Actions" or "IRA" shall mean all discrete response
actions implemented prior to a final remedial action which are consistent
with the final remedial action and which are taken to prevent or minimize the
release of hazardous substances, pollutants or contaminants so that they do
not migrate or endarger public health, welfare or the environment. All |
interim remedial actions shall be undertaken in accordance with 40 CFR Part

300.68 and with the requirements of CERCIA/SARA.

K. "Mound Plant" or "Plant" shall mean the area including all
building(s), structure(s), installation(s), equipment, pipe(s), or
pipeline(s), (including any pipe(s) into a sewer or publicly owned treatment
works), well(s), ‘pit(s), pord(s), lagoon(s), impoundment.(s), ditch(es),
landfill(s), storage container(s), motor vehicle(s), rolling stock, or
aircraft, or collection of such item(s), including all property boundaries
described in the legal description to be sumitted in accordance with the

Statement of Work attached to this Agreement,




L. "National Contingency Plan" or "NCP" shall mean the National Cil and
Hazardous Substances Pollution Contingency Plan, 40 C.F.R. Part 300, and any

amendment thereof.

M. "Chio EPA" or "OEPA" shall mean Chio Ervirormental Protection Agency

ard its employees and authorized representatives.

N. “Operable Unit" means a logical grouping of parts of the Site that are
similar such as physical features, contaminant sources or types, schedules,

or likely response actions.

0. "Regulated Unit" shall mean a unit operating under conditions imposed

by a regqulation or permit by any Federal or State regulatory body.

P. "Release" shall mean any spilling, leaking, pumping, pourirg,
emitting, emptying, discharging, injecting, escaping, leaching, dumping, or
disposing, into the envirorment including abandorment or discharging of
receptacles.

Q. "Remedial Investigation" or "RI" shall mean that investigation
conducted to fully determine the nature and extent of the release or threat
of release of hazardous substances, pollutants or contaminants and to gather

necessary data to support the feasibility study and endangerment assessment.



R. "RCRA" shall mean the Resource Conservation and Recovery Act, 42
U.S.C. 6901 et seq., as amended by the Hazardous and Solid Waste Amendments

of 1984, Pub. L. 98-616.

S. "Site" shall mean any area where hazardous substances, pollutants or
contaminants have come to be located, due to the activities at the Mound
Plant (hereafter referred to as the Site). The U.S. EPA, after consulting
with OEPA and U.S. DOE, may change the Site designation on the basis of
additional investigations to more accurately reflect the areas contaminated
by hazardous substances, pollutants or contaminants, related in whole or in
part to the Mound Plant. The work to be performed in this Agreement will

conform to the definition of the Site as established by the U.S. EPA.

T. "Solid Waste Management Unit" shall mean any waste management unit

fram which hazardous constituents may migrate, irrespective of whether or not
units were intended for such use. Examples of a SWMU include, but are not
limited to: landfills, surface impoundments, waste piles, land treatment
units, certain areas associated with production processes at facilities which
have become contaminated as a result of routine and systematic releases of
wastes, or hazardous constituents from wastes. A product may became a waste
if it is abandoned or discarded.

U. "Sukmittal® shall mean every document, report, schedule, deliverable,

work plan or cther item to be submitted to U.S. E:PAparsuaxTEtothis
Agreement.
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V. "Technical Memorandum' shall mean a report or memorandum interded to
be a secondary document, subject to camment, that is neither approved nor
disapproved by U.S. EPA. Technical memoranda are generally for dissemination
of data or are analysis and interpretation to be incorporated into future

primary documents.

W. "Timetables and deadlines" shall mean schedules as well as that work
and those actions which are to be campleted armd performed in conjunction with
such schedules (including performance of actions established pursuant to the

dispute resolution procedures set forth in Part XXII of this Agreement).

X. "U.S. DOE" or "DOE" shall mean the U.S. Department of Energy, its
employees, contractors, agents, successors, assigns and authorized

representatives.

Y. "U.S. EPA" shall mean the United States Envirormental Protection

2gency, its employees and authorized representatives.

V. PURPCSE

A. The general parposes of this Agreement are to:

1. Ensure that the envirommental impacts associated with past and
present activities at the Site are thoroughly investigated and appropriate
remedial action taken as necessary to protect the public health, welfare and

the envirorment;

11




2. Establish a procedural framework and schedule for developing,
implementing, maintaining and monitoring appropriate response actions at the
Site in accordance with CERCIA/SARA, the NCP, Superfund quidance and policy,

RCRA, RCRA guidance ard policy; ard,

3. Facilitate cooperation, excharge of information and participation

of the Parties in such actions.
B. Specifically', the purposes of this Agreement are to:

1. Identify Interim Remedial Action (IRA) alternatives which are
appropriate at the Site prior to the implementation of final remedial
action(s) for the Site. IRA alternatives shall be identified and proposed to
the Parties as early as possible prior to formal proposal of IRAs to U.S. EPA
pursuant to CERCIA/SARA. This process is designed to proumcte cooperation
among the Parties in identifying IRA alternatives prior to selection of final

IRAs;

2. Establish requirements for the performance of RI(s) to determine
fully the nature and extent of the threat to the public health or welfare or
the enviromment caused by the release and threatened release of hazardous
substances, pollutants or contaminants at the Site and to establish

requirements for the performance of FS(s) for the Site to identify, evaluate,

ard select alternatives for the appropriate remedial action(s) to prevent,

12



mitigate, or abate the release or threatened release of hazardous substances,

pollutants or contaminants at the Site in accordance with CERCIA/SARA;

3. Identify the nature, objective and schedule of response actions to
be taken at the Site. Response actions at the Site shall attain that degree

of cleamp of hazardous substances, pollutants or contaminants mandated by

CERCLA/SARA;

4. Implement the selected interim and final remedial action(s) in

accordance with CERCIA/SARA; and

5. Assure campliance with Federal and State hazardous waste laws and

regulations for matters covered by this Agreement.
Vi. SCOFE OF AGREEMENT
Under this Agreement the DOE agrees it shall:
A. Conduct Interim Remedial Actions (IRAs) as appropriate
with concurrence and approval of U.S. EPA. IRAs may include Remedial
Investigation and Feasibility Study work as well as design and implementation

of U.S. EPA approved Remedies;

B. Conduct Remedial Investigation(s) (RI)(s) for the Site as described in

the Attachments to this Agreement;

13



C. Conduct Feasibility Study(s) (FS)(s) of the Site as appropriate, based

on approved RI(s) and Risk Assessments;

D. Develop remedial action alternative(s) for the Site and proposed plans

in accordance with Part X;

E. Submit proposed draft Record(s) of Decision (ROD)(s) to U.S. EPA in

accordance with the time schedule set forth in Part X of this Agreement;

F. Following finalization of every ROD as set forth in Part X of this
Agreement, develop and sutmit a RD/RA work plan for design and implementation

of the selected remedial action(s) in accordance with Part XI of this

Agreement:;

G. Following review and approval by U.S. EPA of a RD/RA work plan,

implement the remedial action(s) in accordance with Part XI of this

Agreement; and
In the event of any inconsistency between Parts I- XXVII of this Agreement

and the Attachments to this Agreement, Parts I- XXXVII of this Agreement
shall govern unless and until duly medified pursuant to this Agreement.

14



U.S. EPA agrees to provide the DOE with guidance and timely response to
requests for guidance to assist the DOE in the performance of the

requirements urder this Agreement.
VII. STATUIORY CXMPLIANCE/RCRA—CERCJ_'A INTEGRATTICN

A. The Parties intend to integrate U.S. DOE‘’s CERCIA response cbligations
and RCRA corrective action‘ abligations which relate to the release(s) of
ha'zardous substances, pollutants or contaminants covered by this Agreement
into this comprehensive Agreement. 'Iherefbre, the Parties lntend that
activities covered by this Agreement will be deemed to achieve campliance
with CERCIA, 42 U.S.C. Section 9601 et g._: to satisfy the corrective action
requirements of Sections 3004 (u) and (':r) of RCRA, 42 U.S.C. Section 6924{u)
and (v), for a RCRA permit, and Section 3008(h), 42 U.S.C. Section 6928(h),
for interim status facilities; and to meet or exceed all applicable or
relevant ‘and appropriate Federal and State laws and regulations, to the

extent required by Section 121 of CERCIA, 42 U.S.C. Section 9621, -

B. Based upon the foregoing, the Parties intend that any remedial‘ action
seiecbed, implemented and campleted under this Agreement shall be deemed by
the Parties to be protective of human health and the enviromment such that
remediation of releases covered by this Agreement shall cbviate the need for
further corrective action under RCRA. The Parties agree that with respect to
releases of hazardous waste covered by this Agreement, RCRA shall be |
considered an applicable or relevant and appropriate requirement p.lrsv.lant to

Secticn 121 of CERCIA.
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C. If a permit is issued to U.S. IOE for on-going hazardous waste
management activities at the Site, U.S. EPA shall reference and incorporate
any appropriate provisions, including appropriate schedules (and the
provision for extension of such schedules), of this Agreement into such
permit. The Parties intend that the judicial review of ary permlt conditions
which reference this Agreement shall, to the extent authorized by law, only

be reviewed wder the provisions of CERCIA.

D. Nothing in this Agreement shall alter U.S. DOE’s authority with
respect to removal actions conducted pursuant to Section 104 of CERCIA, 42

U.S.C. Section 9604.
VIII. OTHER ADPLICABIE IAWS

All actions required to be taken pursuant to this Agreement shall be
undertaken in accordance with the requirenﬁnts of all applicable Federal and

State laws and requlations to the extent required by CERCIA.
IX. FERMITS

A. U.S. EPA and U.S. DOE recognize, under Section 121(d) and 121i(e)(1) of
. CERCIA, 42 U.S.C. Sections 9621(d) and 9621(e) (1), ard the NCP, that
portions of the response actions under this Agreement conducted entlrely on
the Site are exempted from the procedural requirement to cbtain Federal,
State, or local permits. U.S. DOE must satisfy all Federal and State

16




standards, requirements, criteria , or limitations that would have been

included in any such permit to the extent required by CERCIA and the NCP.

B. When U.S. DOE proposes a response action to be corducted entirely on
the Site, which in the absence of Section 121(e) (1) of CERCIA and the NCP
would require a Federal or State permit, U.S. DOE shall include in its
submittal to U.S. EPA:

1. Identification of each permit that would cotherwise be required:;

2, Identification of the standards, recuirements, criteria, or
limitations that would have had to have been met to cbtain each such permit;
and

3. Explanation of how the response action will meet the stardards,

requirements, criteria, or limitations identified in subparagraph 2 above.

C. Sections A and B above are not intended to relieve U.S. DOE from the

" requirement (s) of cbtaining a permt whenever it proposes a response action
involving the shipment, movement, or any cther off-site activity with respect
to hazardous substances, pollutants or contaminants from the Facility.

D. U.S. DCE shall notify U.S. EPA—J.n writing of all permits required for
off-site activities as soon as practicable after U.S. DOE becames aware of
the requirement. Upon request by U.S. EPA, U.S. DOE shall provide U.S. EPA
copies of all such permit applications and any other documents related to the

permit process.
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X. REMEDIAL INVESTIGATION AND FEASIBILITY STUDIES

A. U.S DOE agrees to develop and implement Remedial Investigation(s) amd
Feasibility Studies in accordance with the Statement of Work, appended to
this Agreement as Attachment I. The Parties recognize that response actions

at the Site may proceed in terms of Operable Units, if approved by U.S. EPA.

B. Following finalization of every RI/FS Report (i.e., RI/FS Reports for
the Site as a whole and for any Operable Unit) U.S. COE shall, after
consult';ation with U.S. EPA }ﬁUJ:‘SLMt to Part XII, publish its proposed plan
for public review ard camment. Within thirty (30) days following the close
of the public camment period, U.S. DOE shall submit to U.S. EPA a draft
responsiveness summary and a proposed draft ROD that considers comments
received during the public comment period. Within thirty (30) days of
receipt of the draft responsiveness summary and proposed draft ROD, U.S. EPA,
in consultation with the State, will review and approve or request U.S. DOE
to modify the draft responsiveness summary and proposed draft ROD in
acoordance with U.S. EPA’s camments. Within thirty (30) days of receipt of
U.S. EPA’S caments, U.S. DOE shall incorporate U.S. EPA’s comments and
submit a draft responsiveness summary ard draft ROD to U.S. ERA for its
approval or modification. In the event that U.S. EPA approves the initial
draftrespmsivenessanmaxyarﬂpfoposeddraftmoorme revised draft
. responsiveness summary and draft ROD, U.S. DOE will sign the final documents
and transmit the ROD to U.S. EPA for signature within thirty (30) days of
being notified of U.S. EPA’s approval. In the event that U.S. EPA does not

approve the revised draft responsiveness summary and draft ROD, U.S. EPA, in

18




consultation with the State, shall modify these documents and sign the ROD.
The ROD is final and effective upon signature by the Regional Administrator

and not subject to dispute by U.S. DOE.

C. All documents approved pursuant to this section, are incorporated and

made an enforceable part of this Agreement.
XI. REMEDIAL DESIG/REMEDIAL ACTION

A. Within sixty (60) days of finalization of the ROD for the Site as a
whole or any Operable Unit, U.S. DOE shall submit to U.S. EPA for approval in
accordance with Part XII the work plan to accomplish the remedial design and
the remedial action for that Operable Unit (the RD/RA Work Plan). The RD/RA
Work Plan(s) shall include but not be limited to appropriate timetables and
schedules for implementation of the RD/RA tasks and submittal of RD/RA
reports. The RD/RA work plan(s) shall be developed in conformance with the
ROD, CERCIA, the NCP, U.S. EPA guidance and policy applicable at the time of
the final ROD date, including the Statement of Werk (SOW), and any additional

guidance documents provided by U.S. EPA.

B. U.S. DOE shall commence the implementation of the RD/RA Work Plan for
each Operable Unit within thirty (30) days of the finalization of each work
plan. All work shall be conducted in accordance with:the NCP, U.S. EPA
guidance, and the requirements of the Agreement, including the standards,
specifications, and schedules contained in the RD/RA Work Plan.

19



C. All documents approved pursuant to this section shall be incorporated
into and made an enforceable part of this Agreement.

XII. CONSULTATION WITH U.S. EPA

Review and Comment Process for Draft and Final Documents

A. Applicability: The provisions of this Part establish the procedures
that shall be used by U.S. DOE and U.S. EPA to provide the Parties with
appropriate notice, review,l cament, and response to coments regarding RI/FS
and RD/RA documents, specified herein as either primary or secondary
docauments. In accordance with Section 120 of CERCIA, U.S. DOE will normally
be responsible for issuing primary and secondary documents to U.S. EPA. As
of the effective date of this Agreement, all draft and final reports for any
deliverable document identified herein shall be prepared, distriluted and

subject to dispute in accordance with Paragraphs B through J below.

The designation of a document as "draft" or "final" is solely for purposes
of consultation with U.S. EPA in accordance with this Part. Such
designation does not affect the cbligation of the Parties to issue documents,

which may be referred to herein as "final", to the public for review amd

comment as appropriate and as required by law.
B. General Process for RI/FS and RD/RA documents:

1. Primary decuments include those reports that are major, discrete

portions of RI/FS or RD/RA activities. Primary documents are initially
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issued by U.S. DOE in draft subject to review and comment by U.S. EPA.
Following receipt of conments on a particular draft primary document, U.S.
DOE will respond to the camments received and issue a draft final primary
document subject to dispute resolution. The draft final primary document
will became the final primary document ten (10) working days after the pericd
~established for review of a draft final document if charnges are not requested
by U.S. EPA., If charxjes are requested the draft final primary document will
became the final primary document, when the changes are incorporated to the
satisfaction of U.S. EPA, if dispute resolution is not invoked or as modified

by decision of the dispute resolution process.

2. Secondary documents include those documents that are discrete
portions of the primary documents and are typically input or feeder
documents. Secondary documents are issued by U.S. DOE in draft subject to
review and camrent by U.S. EPA. Althouch U.S. DOE will respond to comments
received, the draft secondary documents may be finalized in the context of
the corresponding primary documents. A secondary document may be disputed at
the time the corresponding draft final primary document is issued.

C. Primary Documents:
1. U.S. DOE shall camplete and transmit draft documents for the
following primary documents to U.S. EPA for review and approval in accordance
~with the provisions of this Part:
é. Limited Additional ‘S’O.Jdiﬁ - Work Pléns:
b. RI/FS Work Plan(s);
c. Remedial Investigation Report(s):
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Treatability Investigation, Bench or
Pilot Scale - Work Plan(s):;

Feasibility Study Report(s):;
Pfoposed Plan(s):
Yearly Schédules: and

RD/RA Work Plan(s).

2. Only the draft final version of the primary documents identified

above shall be subject to dispute resolution. U.S. DOE shall camplete and

transmit draft primary documents in accordance with the timetable and

deadlines established in the work plans required under the Statement of Work

attached to this Agreement.

D. Secondary Documents:

1. U.S. DOE shall camplete ard transmit draft documents for the

following secondary documents to U.S. EPA for review and comment in

accordance with the provisions of this Part:

Limited Additional Studies - Report(s):

Preinvestigation Evaluation of Remedial Action
Technologies;

Technical Memoranda Related to the Baseline Risk
Assesament:; ‘

Technical Memoranda related to the Remedial
Investigation:

Technical Memoranda related to the Feasibility Study;
and

Monthly Progress Reports.
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2. Although U.S. EPA may cament on the draft documents for the
secondary doaments 1isted above, such documents shall not be subject to
dispute resclution except as provided by Paragraph B hereof. Dates shall be
established for the campletion and transmission of draft secondary reports
and shall be included in the work plans required under the Statement of Work

attached to this Agreement.

E. Meeting of the Project Managers on Development of Reports:

The Project Managers shall meet approximately every thirty (30) days,
except as otherwise agreed by the Parties, to review and discuss the progress
of work being performed at the Site on the primary and secorxﬂa:cyl documents.
Prior to preparing any draft document specified in Paragraphs C and D above,
the Project Managers shall meet to discuss the document results in an effort
to reach a camon understanding, to the maximm extent practicable, with

respect to the results to be presented in the draft document.

F. Identification and Determination of Potential ARARs:
1. For those primary documents or secondary documents that consist
of or include ARAR determinations, prior to the issuance of a draft document,
the Project Managers shall meet to idehtify and propose, to the best of their
ability, all potential ARARs pertinent to the report being addressed. Draft
ARAR determinations shall be prepared by U.S. DCE in accordance with Section |
121(d) (2) of CERCIA, the NCP and pertinent guidance issued by U.S. EFA, which

is not inconsistent with CERCIA and the NCP.
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2. In identifying potential ARARs, the Parties recognize that actual
ARARs can be identified only on a site-specific basis and that ARARs deperd
on the specific hazardeus substances, pollutants and contaminants at a site,
the particular actions proposed as a remedy, and the characteristics of a
site. The Parties recognize that ARAR identification is necessarily an
iterative process and that potential ARARs must be re—examined throughout the

RI/FS process until a Record of Decision ("ROD") is issued.

G. Review and Comment on Draft Documents:

1. U.S. DOE shall camplete and transmit each draft primary document
to U.S. EPA on or before the corresponding deadline established for the
issuance of the document. U.S, DOE shall complete and transmit the draft
secordary document in accordance with the target dates established for the
issuance of such documents in the work plan required under the Statement of

Work attached to this Agreemént.

2. Unless the Parties mutually agree to another time period, all
draft documents shall be subject to a thirty (30) day period for review and
cament. Review of any document by the U.S. EPA may concern all aspects of
the document (including completeness) amd should include, but is not lJ.mJ.ted
to, technical evaluation of any aspect of the document, and cansistency with
- CERCLA, theb@arﬂanypertum'ftguldance or policy pramlgated by the U.S.
EPA. Coments by the U.S. EPA shall be provided with adequate specificity so
that U.S. DOE may respornd to the caments and, if appropriate, make chamnges
to the draft report. Comments shall refer to any pertinent sources of

authority or references upon which the camments are based, and, upon recquest
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of U.S. DOE, the U.S. EPA shall provide a copy of the cited authority or
reference. In cases involving canmplex or unusually lengthy reports, U.S, EPA
may extend the thirty (30) day comment periocd for an additional twenty (20)
days by written notice to U.S. DOE prior to the end of the thirty (30) day
pericd. ©On or before the close of the cament pericd, U.S. EPA shall

transmit by next day mail their written camments to U.S. DOE.

3. Representatives of U.S. DOE shall make themselves readily
available to U.S. EPA during the cament pericd for purposes of informally
responding to questions and comments on draft reports. Oral coments made
during such discussions need not be the subject of a written response by U.S.
DOE on the close of the comment period, unless otherwise agreed to by the

Project Managers.

4. In camenting on a draft document which contains a proposed ARAR
determination, U.S. EPA shall include a reasconed statement of whether it
cbjects to any portion of the proposed ARAR determination. To the extent
that U.S. EPA does object, it shall explain the basis for its cbjection in
detail and shall identify any ARARs which it believes were not properly
addressed in the proposed ARAR determination.

5. Following the close of the coment period for a draft decument,
U.S. DOE shall give full consideration to all written comments on the draft
document submitted during the camment pericd. Within forty-five (45) days of
the close of the cament period on a draft secondary document, U.S. DOE shall

transmit to U.S. EPA its written response to caments received within the
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comment pericd. Within forty-five (45) days of the close of the camment
period on a draft primary document, U.S. DOE shall transmit to U.S. EPA a
draft final primary document which shall include U.S. DOE’s response to all
written camments received within the cament period. While the resulting
draft final docurent shall be the responéibility of U.S. DCE, it shall be the

product of consensus to the maximm extent possible.

6. U.S. DOE may extend the forty-five (45) day period for either
responding to comments on a draft document or for issuing the draft final
primary document for an additional twenty (20) days by providing notice to
U.S. EPA. In appropriate circumstances, this time period may be further

extended in accordance with Part XXV hereof.
H. Availability of Dispute Resolution for Draft Final Primary Docments:

1. Dispute resolution shall be available to the Parties for draft

final primary documents as set forth in Part XXII.

2. Wwhen dispute resolution is invoked on a draft primary document,
work may be stopped in accordance with the procedures set forth in Part XXII
regarding dispute resolution.

I. Finalization of Documents:
The draft final primary document shall serve as the final primary document
if no party invckes dispute resolution regarding the document or, if

invoked, at canpletion of the dispute resolution process should U.S. DOE’S
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position be sustained. If U.S. DOE’s determination is not sustained in the
dispute resolution process, U.S. DOE shall prepare, within not more than
thirty-five (35) days, a revision of the draft final document which conforms
to the results of dispute resolution. In appropriate circumstances, the time
period for this revision period may be extended in accordance with Part XXV

hereof.

J. Subsequent Modifications of Final Documents:

Following finalization of any primary document plréuant to Paragraph I
abave, U.-S. EPA or U.S. DOE may seek to modify the document, including
seeking additional field work, pilect studies, camputer modeling or other

supporting technical work, only as provided in Paragraphs 1 and 2 below.

]_..' U.S. EPA or U.S. DCE may secek to modify a document after
finalization if it determines, based cn new information (i.e., information
that became available, or conditions that became known, after the report was.
finalized) that the requested modification is necessary. U.S. EPA or the DOE
may seek such a modification by submitting a concise written request to the
Project Manager of the other Party. The request shall specify the nature of
the requested modification and how the request is based on new information.

2. In the event that a consensus is not reached by the Project
Managers on the need for a modification, either U.S. EFA or the DOE may
invoke dispute resolution to determine if such modification shall be
conducted. Modification of a document shall be required only upcn a showing
that: - (1) the requested modification is based on significant new |
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information, and (2) the requested modification could be of significant
assistance in evaluating impacts on the public health or the envirorment, in
evaluating the selection of remedial alternatives, or in protecting human

health amd the ernvirorment.

3. Nothing in this Subpart shall alter U.S. EPA’s ability to request -
the performance of additional work pursuant to Part XIII of this Agreement
'(Additional Work) which does not constitute modification of a final

document. ‘
YIII. ADDITIONAL WORK OR MODIFICATION TO WORK

A. In‘ the event that the U.S. EPA determines additional wofk, or
medification to work, including remedial investigatory work and/or
engineering evaluation, is necessary to accamplish the ocbjectives of this
Agreement, notification of such additional work or modification to work shall
be provided to U.S. DOE. U.S. DOE agrees, subject to the dispute resolution

procedures set forth in Part XXII, to implement any such work.

B. Any additional work or modification to work determined to be necessary
by U.S. DOE shall be proposed by U.S. IOE and will be subject to approval by

U.S. EPA prior to initiating any work or modification to work.

C. Any additional work or modification to work approved pursuant to
Subpart A or B shall be campleted in accordance with the standards,
specifications, and schedule determined or approved by U.S. EPA. If any
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additional work or modification to work will adversely affect work scheduled
or will recuire significant revisions to an approved Work Plan, the U.S. EPA
Project Manager shall be notified immediately of the situation followed by a
written explanation within five (5) business days of the initial |

notification.
XIvV. PROJECT MANAGERS

A. The U.S. EPA ard U.S. DOE shall each designate a Project Manager and
Alternate (hereinafter jointly referred to as Project Manager) for the
parpose of overseeing the implementation of this Agreement. Within ten (10)
days of the effective date of this Agreement, each Party shall notify the
other Party of the name, telephone mumber and address of its Project Manager.

Any Party may change its designated Project Manager by notifying the other
Party, in writing, within thirty (30) days of the change.

B. To the maximum extent possible, commmnications between the Parties
concerning the terms and conditions of this Agreement shall be directed
ﬂ:m:ghtheProject.Mmaagersasset?orﬂlinPart}ﬂVofmisAgrearent.
Each Project Manager shall be responsible for assuring that ail
camunications fram the other Project Manager are appropriately disseminated

and processed by the entities which the Project Managers represent.
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'C. The U.S. EPA Project Manager shall have the authority vested in an
RPM/OSC by the NCP, 40 CFR Part 300. The U.S. EPA Project Manager shall have
the authority to:

1. Take sanples, request split samples of DOE samples and ensure
that work is performed properly amd pmt to U.S. EPA protocols as well as

pursuant to the Attachments and plans incorporated into this Agreement;

2. Observe all activities performed pursuant to this Agreement, take
photographs and make such other reports on the progress of the work as the

Project Manager deems appropriate;

3, Review records, files and documents relevant to this Agreement;

4. Recommend and request modifications to the work to be performed
puarsuant to this Agreement, or in techniques, procedures or design utilized

in carrying cut this Agreement, whidaaremsarytocmpletethepmject.

D. The DCE Projectﬂanagermayalsomcamerdanimqtmtmi:wr field
modifications to the work to be performed pursuant to this Agreement, or in
techniques, procedures or design utilized in carrying aut this Agreewent,

which are necessary to camplete the project.

E. Any modifications proposed under this Part by any Party must be

approved crally by all Project Mamge;&s to be effective. If agreement cannot
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be reached on the proposed additional work or modification to work, dispute

resolution as set forth in Part XXII may be used in addition to this Part.

Within five (5) business days following a modification made pursuant to
this Part, the Project Manager who requested the modification shall prepare a
memorandum detailing the medification and the reasons therefore and shall

provide or mail a copy of the memcrandum to the other Project Manager.

F. The Project Manager for U.S. DOE shall be physically present on the
Site or reasonably available to supervise work performed at the Site during
implementation of the work performed pursuant to this Agreement and shall
make himself or herself available to U.S. EPA for the perdency of this
Agreement. The absence of the U.S. EPA Project Manager from the Site shall

not be cause for work stoppage.
XV. CREATION OF DANGER

In the event the U.S. EPA determines that activities conducted pursuant
to this Agreement, or any other circumstances or activities, are creating a
dangertothehealthorwelfareofthepeopleonthesiteorinthe
surrourding area or to the envirorment, U.S. EPA may oxder U.S. DOE to stop
further implementation of this Agreement for such period of time as needed to

abate the darger.
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XVI. REFORTING REQUIRFMENTS

A. Monthly Progress Reports — DOE shall prepare and provide to U.S. EPA
written monthly progress reports which: (1) describe the actions which have
been taken toward achieving compliance with this Agreement during the
previcus month; (2) include all plans and procedures canpleted during the
previous month; (3) describe all actioné, data and plans which are scheduled
for the next month(s) and provide other information relating to the progress
of construction as is customary in the industry: (4) include information
regarding progress toward campletion, unresolved delays encountered or
anticipated that may affect the future schedule for implementation of any
Statement of Work or Work Plan, ard a description of efforts made to mitigate
those delays or anticipated delays. These progress reports are due to U.S.

EFA by the tenth day following the month being reported.

B. Other Reportirg Requirements - DOE is required to submit the other
documents, reports, plans and data required by the Statements of Work ard
Work Plans within the timeframes contained in the U.S. EPA approved

schechiles.

C. If the date for submission of any item or notification required by
this Agreement falls upon a weekend or State or Federal holiday, the time
pericd for submission of that item or notification is exterded to the next

working day following the weekend or holiday.
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D. Upon the occurrence of any event during performance of the work which,
pursuant to Section 103 of CERCIA, requires reporting to the National
Response Center, DOE shall prawptly orally notify the U.S. EPA Project
Manager ("REM") and/or On-Scene Coordinator ("GSC") and the Chio EPA Office
of Emergency Response. This notification is in addition to the reporting
required by Section 103 of CERCIA. Within twenty (20) days of the onset of .
such an event, DOE shall furnish to U.S. EPA a written report setting forth
the events which occurred and the measures taken, a:ﬁthosenéasumwhidi
will be taken, in response thereto. Within thirty (30) days of the
conclusion of such an event, DOE shall submit a report setting forth all

actions taken to respond thereto.
XVII. FIVE YEAR REVIEW

A. U.S. IXE agrees that U.S. EPA will review any remedial action purﬁ‘suant
to this Agreement, in accordance with Section 121(c) of CERCIA/SARA. If upon
such review it is the judgement of U.S. EPA that additional action or
modification of the remedial actién-is appropriate in accordance with Section |
104 or 106 of CFRCIA/SARA, U.S. EPA shall require U.S; DOE to implement such
additional or modified action in accordance with a schedule approved by U.S.

EPA.

B. Any dispute by U.S. IOE of the determination by U.S. EPA under this

Part shall be resolved wder Part XXIT (Dispute Resolution) of this

Agrecment:.
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XVIII. SAMPLING AND DATA/DOCUMENT AVAILABILITY

A. The Parties shall make available to each cther guality assured results
of sampling, tests or other data generated by any Party, or on their behalf,
with respect to the implementation of this Agreement within forty-five (45)
days of their collection or performance. If quality assurance is not
campleted within forty-five (45) days, raw data or results shall be
submitted within the forty-five (45) day periocd and quality assured data or

results shall be submitted as scon as they became available.

B. At the request of the U.S. EPA Project Manager, U.S. DOE shall allow
splj.t or duplicate samples to be taken by the U.S. EPA during sample
collection conducted during the implementation of this Agreement. U.S. DOE’s
Project Manager shall endeavor to notify the U.S. EPA Project Manager not

less than fourteen (14) business days in advance of any sample collection.
XIX. QUALITY ASSURANCE

DOE shall use quality assurance, quality control, and chain of custody
procedures in accordance with U.S. EPA’s “Interim Guidelines and
Specificatiens For Preparing Quality Assurance _iject Plans," (QAM-005/80),
U.S. EPA Region V QAPP Guidance ard subsequent amendments to such quldeln.nes

Prior to the cammencement of any monitoring project under this Agreement,

U.S. DOE shall submit a Quality Assurance Project Plan (“QAPP") to U.S. EPA
that is consistent with the Statements of Work, Work Plans ard applicable

quidelines. U.S. EPA, after review of DOE’s QAPP(s}, will notify DOE of amy
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required modifications, conditional approval, disapproval, or approval of the
QAPP(s). Upon notification of disapproval or any need for modifications,
U.S. DOE shall make all required modifications in the QAPP subject to dispute
resolution provisions of Part XXII. U.S. DOE shall assure that U.S5. EPA
personnel or authorized representatives are allowed access to any laboratory
utilized by U.S. DOE in implementing this Agreement. In addition, U.S. DJE
shall have a designated laboratory analyze samples submitted by U.S. EPA for

quality assurance monitoring.
XX. ACCESS

- A. Without limitation on any authority conferred on U.S. EPA by statute
or regulation, U.S. EPA and/or its Authorized Representatives shall have the
authority to enter the Maund Site at all reasonable times for purposes

consistent with this Agreement.

B. To the extent that access is required by U.S. DOE to areas of the Site
presently cwned by or leased to parties other than U.S. DOE, U.S. DOE agrees
to exercise its authorities to obtaJ._n_ access pursuant to Section 104(e) of
MAfmmemréorlaseamnﬂmwml of any work plan or amny
other proposal that requires access to those properties to assure the timely
performance of U.S. DOE’s cbligations under this Agreement. In the event
voluntary access has not been cbtained by U.S. DOE within thirty (30) days of
the approval of any work plan or proposal ﬂuatrequiméccesstoprq)erties
not owned or leased to U.S. DOE, U.S. DOE agrees within the next thirty (30)

days to refer the matter to the U.S. Department of Justice for the
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appropriate judicial process in accordance with available U.S. EPA or U.S.
DOE guidarce. Any access agreement obtained by U.S. DOE shall provide for
reasonable access by U.S. EPA and/or its Authorized Representatives. U.S.
DOE shall use its best efforts to assure the access agreements shall also
provide that the cwners of any property where monitoring wells, pumping
wélls, treatment facilities, sample iocations, or other response actions may
be located shall notify U.S. DOE and U.S. EPA by certified mail, return
receipt requested, at least thirty (30) days prior to any conveyance of the
property owners’ intent to convey any interest in the property and of the
provisions made for the continued operation of the above-mentioned response
actions pursuant to this Agreement. In the event any existing access
agreement fails to provide for access for any activity required by this
2Agreement, U.S. DOE agrees to obtain access in accordance with the foregoing

provisions of this paragraph.
XI. RETENTION AND AVATIABILITY OF INFORMATION

A. DOE shall make available to U.S. EPA and shall retain, during the
pendency of this Agreement and for a periocd to ten (10) years after its
termination, at least one copy of all records and documents, other than
intermediate drafts, in its possession, custody, or control which relate to
the performance of this Agreement, including, but not limited to, documents
reflecting the results of any sampling, test, or other data or information
generated or acquired by DOE or on its behalf, with respect to the Site, and
all documents pertaining to its own or amy other person’s liability for
response action or costs under CERCIA. After the ten (10) year period of
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document retention, DOE shall notify U.S. EPA at least ninety (90) calendar
days prior to the destruction of any such docaments, and upon request by U.s.
EPA, DOE shall relinquish custody of the documents or copies of the documents

to U.S. EPA.

B. Information, records, or cther docauments produced under the terms of
this Agreement by U.S. EPA and DOE shall be available to the public except
(1) those identified to U.S. EPA or U.S. DOE as classified within the meamng
of and in conformance with AFA, or (2) those that could otherwise be withheld
pursuant to the Freedam of Information Act or the Privacy Act, unless
expressly authorized for release by the coriginating agency. Documents or
information so identified shall be handled in accordance with those
regulatiéns. No document marked draft may be made available to the public
without prior consultation with the generating Party. If the document is
final and no confidentiality claim accompanies information which is submitted
to the Party requesting it, the information may be made availéble to the

public without further notice to the originating Party.
XXIT. RESOLUTION OF DISEUTES

Except as specifically set forth elsevhere in this Agreement, if a dispute
arises under this Agreement, the procedures of this Part shall apply.

All Parties to this Agreement shall make reasonable efforts to informally

‘resolve disputes at the.Projéct'mnager or immediate supervisor level. If
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resolution cannot be achieved informally, the procedures of this Part shall

be implemented to resolve the dispute.

A. Within thirty (30) days after: (1) the period established for review
of a draft final primary document pursuant to Part XII (Review and Camment on
Draft Documents) of this Agreement; or (2) any action which leads to or
generates a dispute, the disputing Party shall submit to the other Party a
written st:atement of dispute settiﬁg forth the- nature of the dispute, the
t;;ork affected by the dispute, the disputing Party’s position with respect to
the dispute and the information the disputing Party is felying upon to

support its position.

B. Prior to any Party’s issuance of a written statement of diép.zte, the
disputing Party shall engage the other Party in informal dispute resolution
among the Project Managers and/or their hmt‘édiate supervisors. During this

| informal dispute resolution period the Parties shall meet or confer by
telephomasmwtﬁmasamneceﬁsaxymdiéwssardatta@tmolutimof'

the dispute.

C. If agreement cannot be reached on any issue within the informal
dispute resolution period, at any time the disputing Party may forward the
written statement of dispute to the Dispute Resolution Comnittee (DRC)

thereby elevating the dispute to the DRC for resolution.

D. The IRC will serve as a forum for resolution of disputes for which

agreement has not been reached through informal dispute resolution. The
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Parties shall each designate one individual and an alternate to sexrve on the
DRC. ‘The individuals designated to serve on the DRC shall be employed at the
policy level (SES or equivalent) or be delegated the authority to participate
on the DRC for the purpcses of dispute resolution under this Agreement. The
U.S. EPA representative on the IRC is the Waste Management Division Director
of U.S. EPA’s Region V. U.S. DOE’s designated member is the U.S. DOE Dayton
Area Office Manager. Written notice of any delegation of authority from a
Party’s designated representative on the IRC shall be provided to all other

Parties.

E. Following elevation of a dispute to the DRC, the DRC shall have
twenty-one (21) days to unanimously resolve the dispute and issue a written
decision. If the IRC is unable to unanimously resolve the dispute within
‘this twenty-one (21) day period the written statement of dispute shall be

forwarded to the Senior Executive Canmittee (SEC) for resolutien.

F. The SEC will serve as the forum for resoluticn of disputes for which
agreement has not been reached by the IRC. The U.S. EPA representative on
the SEC is the Regional Administrator of U.S. .EPA"S Region V. U.S. DCE’s
representative on the SEC is the U.S. DOE- Albuquerque Operations Manager.
The SEC members shall, as appropriate, confer, meet and exert their best
efforts to resolve the dispute and issue a written decision. ' If unanimous
resolution of the dispute is not reached within twenty-one (21) days, U.S.
EPA’s Regicnal Administrator shall issue a written position on the dlspzte
U.S. DOE may, within twenty-cne (21) days of the Regional Administrator’s

issuance of U.S. EPA’s position, issue a written notice elevating the dispute
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to the Administrator of U.S. EPA for resolution in accordance with all
applicable laws and procedures. In the event that U.S. DCE elects not to
elevate the dispute to the Administrator within the desigmated twenty-one .
(21) day escalation period, U.S. DOE shall be deemed to have agreed with the

Regional Administrator’s written position with respect to the dispute.

" G. Upon escalation of a dispute to the Administrator of U.S. EPA pursuant
to Subpart F, the Administrator will review and resolve the dispute within
twenty-one (21) days. Upon request, ard prior to resolving the dispute, the
U.S. EPA Administrator shall meet and confer with the Secretary of U.S. IXE
to discuss the issue(s) under dispute. Upon resolution, the Administrator
shall' provide U.S. DOE with a written final decision setting forth resclution

of the dispute.

H. 'Iheperdencyofanydisp.rtewﬂerthis?aréshall not affect U.S.
DOE’s responsibility for timely performance of the work required by this
Agreement, except that the time period for campletion of work affected by
such dispute shall be extended for a period of time usually not to exceed the
actual time taken to resolve any good faith dispute in accordance with the
procedures specified herein. 2ll elements of the work required by this
Agreement which are not affected by the dispute shall contimue and be
campleted in accordance with the applicable schedule.

I. When dispute resolution is in progress, work affected by the dispute
will jimmediately be discontimued if the Waste Management Division Director

for U.S. EPFA’s Region V requests, in writing, that work related to the
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dispute be stopped because, in U.S. EPA’s copinion, such work is inadéquate or
defective, and such inadequacy or defect is likely to yield an adverse effect
cn human health or the envixbrrment, or is likely to have a substantial 7
adverse effect on the remedy selection or implementation process. To the
extent possible, U.S. EFA shall give-U.S. DOE prior notification that a work
stoppage request is forthcoming. After stoppage of work, if U.S. DOE
believes that the work stoppage is inappropriate or may have potential
significant adverse impacts, U.S. DOE may meet or confer by telephone with
the Division Director to discuss the work stoppage. Following this meeting
or conference, ard further consideration of the issues, the Division Director
will issue, in writing, a final decision with respect to the work stoppage.
The final written decision of the Division Director may immediately be
subjected to formal dispute resolution. Such dispute may be brought directly

to either the IRC or the SEC, at the discretion of U.S. ICE.

J. Within twenty-one (21) days of resolution of a dispute pursuant to the
procedures specified in this Part, U.S. DOE shall incorporate the resolution
and final determination into the appropriate plan, schedule or procedures.

K. Resolutionofadisp:tepmza—l;;tothispartoftheAgreement
constiftutes a final resolution of any dispute arising under this Agreanent
U.S. DOE shall abide by all terms and conditions of any final resolution of
dispute cbtained pursuant to this Part of this Agreement.
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XXIII. ENFORCEABILITY

A. The Parties agree that:

1. Upon the effective date of this Agreement, any standard,
requlation, condition, requirement or order which has became effective under
CERCIA arnd is incorporated into this Agreement is enforceable by any person
pursuant to Section 310 of CERCIA, and any violation of such standard,
requlation, cordition, requirement or order will ke subject to civil

penalties under Sections 310(c) and 109 of CERCIA; and

-2, All timetables or deadlines associated with the develcomrent,
implementation and completion of the RI/FS and subsequent remedial design and
remedial action shall be enforceable by any person pursuant to Sectien 310 of
CERCIA, and any violation of such timetables or deadlines will be subject to

civil penalties under Sections 310(c) and 109 of CERCIA; and

3. All terms and conditions of this Agreement which relate to
interim or final remedial actions, including corresponding timetables,
deadlines or schedules, and all work associated with the interim or final
remedial actions, shall be enforceable by any person pursuant to Section

310{c) of CERCIA, ard any violation of such terms or corditions will be
| subject to civil penalties under Sections 310(c) and 109 of CERCIA; ard
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4, Any final resolution of a dispute pursuant to Part XXII
of this Agreen‘e.nt which establishes a term, condition, timetable, deadline
or schedule shall be enforceable by any person pursuant to Section 310(c) of
CERCIA, ard any violation of such te_rrﬁ, condition, timetable, deadline or
schedule will be subject to civil penalties under Sections 310(c) and 109 of

CERCILA.

B. Nothing in this Agreement shall be construed as authorizing any person
to seek judicial review of any action or work where review is barred by any .

provision of CERCIA, including Section 113(h)} of CERCIA.

C. The Parties agree that all Parties shall have the right to enforce the

terms of this Agreement.

XXIV. STIPULATED PENALTIES

A. In the event that U.S. IOE fails to submit a primary document to U.S.
EPA pursuant to the appropriate timetable or deadline in accordance with the
requirements of this Agreement, or fails to comply with a term or condition
of this Agreement which relates to an interim or final remedial action, U.S.
EPA may assess a stipulated penalty against U.S. DOE. A stipulated penalty
may be assessed in an amount not to exceed $5,000 for the first week (or part
thereof), ard $10,000 for each additiorﬁl week (or part thereof) for which a

failure set forth in this Paragraph occurs.
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B. Upon determining that U.S. DOE has failed in a marner set forth in
Paragraph A, U.S. EPA shall so notify U.S. DOE in writing. If the failure in
question is not already subject to dispute resolution at the time such notice
is received, U.S. DOE shall have fifteen (15) days after receipt of the
notice to invoke dispute resolution on the question of whether the failure
did in fact occur. U.S. DOE shall not be liable for the stipulated penalty
assessed by U.S. EPA if the failure is determined, through the dispute
resolution process, not to have occurred. No assesament of a stipulated
penalty shall be final until the conclusion of dispute resolution procedures

related to the assessment of the stipulated penalty.

C. The anmal reports required by Section 120(e) (5) of CERCIA shall
include, with respect to each final assessment of a stipulated penalty

against U.S. DOE under this Agreement, each of the following:

1. The facility responsible for the failure;

2. Astatémentofthefactsa:ﬂciramstanmgivmgrisetothe
failure;

3. A statement of any administrative or other corrective action
taken at the relevant facility, or a statement of why such measures
were determined to be inappropriate;

4. A statement of any additional action taken by or at the facility
to prevent recurrence of the same type of failure; and

5. The total dollar amount of the stipulated penalty assessed for

the particular failure.
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D. Stipulated penalties assessed pursuant to this Part shall be payable
to the Hazardous Substances Response Trust Fund from funds authorized and

apprepriated for that specific purpose.

E. In no event shall this Part give rise to a stipulated penalty in

excess of the amount set forth in Section 109 of CERCILA.

F. This Part shall not affect U.S. DOE’s ability to cbtain an extension

of a timetable, deadline or schedule pursuant to Part XXV of this Agreement.

G. Nothing in this Agreement shall be construed to render any officer or
employee of U.S. DOE personally liable for the payment of any stipulated
penalty assessed pursuant to this Part.

XXV. EXTENSIONS

A. FEither a timetable and deadline or a scﬁedule shall be extended upon
receipt of a timely request for extension and when good cause exists for the
requested extension. Any request for extension by U.S. DCE shall be
submitted in writing and shall specify: |

1. The timetable and deadline or the schedule that is sought to be
exterded:

2. The lergth of the extension sought;

3. The good cause(s) for the extension; and
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4, Any related timetable and deadline or schedule that would be

affected if the extension were granted.
B. Good cause exists for an extension when socught in regard to:

1. An event of force majeure:

2. A delay caused by a:moﬁher party’s failure to meet any requirement
of this Agreement:

3. A delay caused by the gocd faith invocation of dispute resolution
or the initiation of judicial action;

4. A delay caused, or which is likely to ke éaused, by the grant of
an extension in regard to ancther timetable and deadline or schedule;
5. A delay caused by a stoppage of work under Part XV of this
Agreement; ard

6. Any other event or series of events mrtually agreed to by the

Parties as constituting good cause.

C. Absent agreement of the Parties with respect to the existence of good
cause, U.S. DOE may seek and cbtain a determination through the dispute
resolution process that good cause exists.

D. Within seven (7) days of reoelpt of a request for an extension of a
timetable and deadline or a schedule, U.S. EPA shall advise U.S. DOE in
writing of its position on the request. Any failure by U.S. EPA to respord
within the seven (7) day period shall be deemed to constitute concurrence

with the request for extension. If U.S. EPA does not concur with the
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requested extension, it shall include in its statement of nonconcurrence an

explanation of the basis for its position.

E. If there is consensus among the Parties that the requested extension
is warranted, U.S. DOE shall extend the affected timetable and deadline or
schedule accordingly. If there is no consensus among the Parties as to
whether all or part of the requested extension is warranted, the timetable
and deadline or schedule shall not be exterded except in accordance with

determination resulting from the dispute resolution process.

F. Within seven (7) days of receipt of a statement of nonconcurrence with

the requested extension, U.S. DCE may invoke dispute resolution.

G. A timely ard good faith request for an extension shall toll any
assessment of stipulated penalties or application for judicial enforcmént of
the affected timetable and deadline or schedule until a decision is reached
on whether the requested extension will be approved., If dlspute resolution
is invoked and the requested extension is denied, stipulated penalties may be
assessed and may accrue from the date of the original timetable, deadline or
schedule. Following the grant of an extension, anl assessment of stipulated
penalties or an application for judicial enforcement may be sought ‘only to
campel canpliance with the timetable and deadline or schedule as most
recently extended. '

47



XXVI. FORCE MAJEURE

A. A Force M@jeure shall mean any event arising‘ fram causes beyond the
control of a Party that causes a delay in or prevents the performance of any
obligation under this Agreement, including, but not limited to: acts of God;
fire; war; inswrrection; civil disturbance; explosion; unanticipated breakage
or accident to machinery, equipment or lines of pipe despite reasonably
diligent maintenance; adverse weather conditions that could not be reasonably
anticipated; unusual delay in transportation; restraint by court order or
order of public authority; inability to cbtain, at reasonable cost and after
exercise of reasonable diligence, any necessary authorizations, approvals,
permits or licenses due to action or inaction of any govermmental agency or
authority other than U.S. DOE; delays caused by campliance with applicable
statutes or regulations goverhing contracting, procurement or acquisition
procedures, despite the exercise of reascnable diligence; and insufficien£
availability of appropriate furds, if U.S. DOE shallr have made timely request
for such funds as part of the budgetary process as set forth in Part XXVII
(Funding) of this Agreement. A Force Majeure shall also include any strike
or other labor dispute, whether or not within the control of the Parties
affected therehy. Force Majeure shall not include increased costs or
expenses of Response Actions, whether or not anticipated at the time such
Response Actions were initiated.

B. If any éVent(s) occurs or has cccurred that may delay the performance
of any abligation under this Agreement, whether or not caused by a Force

Majeure event, U.S. DOE shall notify by telephone the Project Manager or, in
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his or her absence, the Director. of the Waste Management Division, U.S. EPA
Region V, within forty-eight (48) hours of when U.S. DOE first knew or should
have Jnown that the evert(s) might cause a delay. Within twenty (20) days of
the event(s) which U.S. DOE contends is r%borsible for the delay, U.S. DOE
shall supply to U.S. EPA in writing the reason(s) for and anticipated
duration of such delay, the measures taken and to be taken by U.S. DOE to
prevent or minimize the delay, and the timetable for the implementation of
such measures. Failure to give written explanation in a timely manner shall

constitute a waiver of any claim of Force Majeure.
 XXVII. FUNDING

It is the expectation of the Parties to this Agreanent that all
cbligations of US DOE arising under this Agreement will be fuily funded.
U.S. DOE shall take all necessary steps and make efforts to cbtain timely
funding to meet its cbligations under this Agreement.

In accordance with Section 120(e) (5) (B) of CERCTA, 42 U.S.C. Section
9620(e) (5) (B), U.S. DOE shall include in its anmual report to Congress the
specific cost estimates and budgetary proposals associated with the
implementation of this Agreement.

Any requirement for the payment or cbligation of funds, including
stipulated penalties, by U.S. DOE established by the terms of this Agreement
shall be subject to the availability of appropriated funds, and no provision

herein shall be interpreted to require cbligation or payment of funds in
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violation of the Anti-Deficiency Act, 31 U.S.C. Section 1341. In cases where
payment or abligation of funds would constitute a violation of the anti-
Deficiency Act, the dates established requiring the payment or dbligation of
such funds shall be appropriately adjusted. If apprcpriated. furds are not
available to fulfill U.S. DOE’s cbligations under this Agreement, U.S. EPA
reserves the right to initiate any other action which would be appropriate
absent th_‘LS Agreement. |

The Parties recognize that U.S. EPA must possess adequate resources to
meet its comitments established by this Agreement. So that activities to be
performed pursuant to this Agmeme.nt.may proceed, U.S. EPA agrees to
reprogram existing FY90 rescurces to fulfill its FY90 cxxlmtnents established
by this Agreement. The Parties agree that during FY90, the Parties will
explore any possible alternatives that may be available to ensure that
adequate resources are available to U.S. EPA to fulfill its conmitments
established by this Agreement.

Notwithstanding any other provision of this Agreement, in the event that
U.S. EPA determines tl'ht adequate resources are not available to meet any
post—FY90 camitments established by this Agreement, U.S. EPA may terminate
this Agreement by written notice to DOE.

U.S. EPA reserves any rights it may have to seek or cbtain reimbursement of
any funds expended by U.S. EPA at the Mound Site to the extent authorized by
CERCIA; nothing herein shall prejudice U.S. EPA’s ability to exercise any

right to reimbursement provided for by CERCIA.
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XXVIII. PROPERTY TRANSFER

A. Within thirty days after the effective date of Agreement, DOE shall
record a copy of this Agreement with the Recorder’s Office, Montgamery

County, State of Ohio.

B. In the event IXE determines to enter into any contract for the sale or
transfer of any of the Site, DCE will .ocmply with the requirements of CERCIA
Section 120(h), 42 U.S.C. Section 960(h), in effectuating that sale or
transfer, including all notice requirements. In addition, DOE shall include
notice ‘of this Agreement to any subsequent owner of the site, in whole or in
part, and shall notify U.S. EPA and Chio EPA of any such sale or transfer at
least ninety (90) days prior to suc:h transfer. No chamge in ownership of the
Site or any portion thereof, or notice pursuant to Section 120 (ﬁ) (3) (b) of
- CERCIA, 42 ﬁ.S.C. Section 960(h) (3) (b), shall relieve DOE of its cbligation
to perform pursuant to this Agreement. No change of ownership of the Site or
any portion thereof shall be consummated by DOE without provision for
contimied maj.ntenance of any contairment system, treatment system, monitoring
system, or other response action(s) installed or implemented pursuant to this

Agreement:.
. X0, OTHER CTAIMS

Bxcept as provided in Part XXXVI, nothing in this Agreement shall
constitute or be construed as a bar or release from any claim, cause of
action, or demand in law or equity by or against any person, firm,
partnership, or corporation not a signatory to this Agreement for any
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liability it may have arising out of or relating in any way to the
generation, storage, treatment, handling, transportation, release, or
disposal of any hazardous substances, contaminants or pollutants, found at,
taken to, or taken fram the Mourd Plant. U.S. EPA éhall ot be held as a
party to any contract entered into by U.S. ICE to implement the requirements
of this Agreement. This Agreement shall not restrict U.S. EPA from taking
any legal or response action for any matter not specified as a part of this
Agrecment.

XXX. PUBLIC PARTICIPATION

"A. The Parties agree that this Agreement and any subsequent proposed
remedial action altermative(s) and subsequent plan(s) for remedial action at
the Site arising cut of this Agreement shall camply with the administrative
record and public participation requirements of CERCIA/SARA, including
Section 117 of SaRrA, the NCP, U.S. EFA guidances on public participation ard

administrative records.

B. U.S. IXE shall develop and implement a Community VRelations Plan (CRP)
which responds to the need for an interactive relationship with all
interested commmity elements, both on and off the Site regarding activities
and elements of work undertaken by U.S. DOE. U.S. DCE agrees to develop ard
implement the CRP in a manner consistent with Section 117 of SARA, the NCP,
U.S. EPA quidelines set forth in U.S. EPA’s Cammity Relations Handbook, ard

any modifications thereto.

The CRP is subject to the process for primary reports under Part XII.
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C. The public participation requirements of this Agreement shall be
implemented so as to meet the public participation requirements applicable to
RCRA permits under 40 CFR Part 124 and Section 7004 of RCRA (42 U.S.C.

4

Section 6974) as well as CERCLA/SARA.

D. Any Party issuing a formal press release to the media regarding any of
the work required by this Agreement shall advisetlmeotherParﬁyofsudla |
press release and the contents thereof, at least forty-eight (48) hours
before the issuance of such press release and of any subsequent charges prior
to the release. The Parties agree to consider each other’s comments and
attempt to address them prior to issuance. Northirg in th.lS section shall be
construed as an agreement to negotiate or in any way restrict the content of

U.S5. EPA press releases.

E. TU.S. DCE agrees that it shall establish and maintain an
administrative record at or near the Mound Plant ‘in accordance with Section
113(K) of CERCIA/SARA, The administrative record shall be established and
mintained in accordance with arrrent and future U.S. EPA policy and
guidelines. A copy of each document placed in the administrative record will
be provided to the U.S. EPA. The administrative record developed by U.S. DOE
shall be updated and supplied to U.S. EPA on at least a quarterly basis. An
index of documents in the administrative record will accampany each update of

the administrative record.

F. U.S. DOE agrees it shall follow the public participation recquirements
of CERCLA/SARA Section 113(k) and camply with any guidance and/or regulations
pramilgated by U.S. EPA with respect to such Section.
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G. All plans and activities related to Commnity Relations and Public
Participation undertaken by U.S. DCE shall be subject to the Consultation
© Process set forth in Part XII of this Agqreement. In the case of a dispute,

Part XXII of this Agreement may be irnvoked.

X{I. AMENIMENT OF AGREFMENT

This Agreement may be amended by a written agreement between U.S. DOE

arnd U.S. EPA.

XOOI. PUBLIC COMMENT ON THIS AGREEMENT

A. Within fifteen (15) days of the date of the acceptance of this
Agreement, U.S. EFA shall anncounce the availability of this Agreement to the
public for review and comment. U.S. EPA shall accept camments frum the
public for a period of thirty (30) days after such announcement. At the end
of the coment period, U.S. EPA shall review all such comments and shall

either:

1. Determine that the Agreement should be made effective in its
present form, in which case U.S. IOE shall be so notified in writing, and the

Agreement shall became effective on the date said notice is issued; or

2. Determine that modification of the Agreement is necessary, in
which case U.S. DOE will be forwarded a revised Agreement which includes all

required changes to the Agreement.
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B. In the event of significant revision or public camment, notice
procedures of Section 117 of SARA shall be followed and a responsiveness

sumrary shall be published by the U.S. EPA.

C. 1In the event that modification of the Agreement is determined by U.S.
EPA to be necessary pursuant to Subpart A, 2., above, within twenty (20) days

of receipt of the revised Agreement U.S. DOE reserves the right to withdraw

fram the Agreement.

If U.S. DCE does not provide U.S. EPA with written notice of withdrawal
from the Agreement within such twenty (20) day periocd, the Agreement, as
modified, shall automatically become effective on the twenty-first (21) day,

ard U.S. EPA shall issue a notice to U.S. DOE to that effect.
XOIII. TERMINATION

The provisions of this Agreement shall be deemed satisfied and
terminated upon receipt by U.S. DCE of written notice fram U.S. EPA that U.S.
DOE has demonstrated, to the satisfaction of the U.S. EPA, that all the terms

of this Agreement have been campleted.
XOIV. EFFECTIVE DATE

This Agreement is effective upon issuance of a notice to U.S. DCE by
U.S. EPA following implementation of Part XXXII (Public Comment on This

Agreement) .
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XXV, COVENANT NOT TO SUE/RESERVATION OF RIGHTS

In consideration of U.S. DOE’s campliance with this Agreement and based on
the information known to the Parties on the effective date of this
Agreement, U.S. EPA agrees that campliance with this Agreement shall stand in
lieu of any civil remedies, including administrative, legal and equitéble,
against U.S. DOE, its employees, contractors, agents or their employees
available under current law to U.S. EPA regarding the currently known
releases or threatened releases of hazardous substances, pollutants or
contaminants, and hazardous constituents at the Site which are the subject of
the RI/FS(s) ard which will be addressed by the remedial action(s) provided
for under this Agreement. Nothing in this Agreement shall preclude U.S. EPA
from exercising any administrative, legal or equitable remedies available to
recuire additional response action by U.S. DOE in the event that: (1)
conditions previcusly unknown or undetected by U.S. EPA arise or are
discovered at the Site; or (2) U.S. EPA receives additional information not
previously available concerning the premises which it employed in reaching
this Agreement, and the implementation of the requirements of this Agreement
is no langer protective of human health or the envirorment. Except in the
case on an emergency, the decision by U.S. EPA to require additional response
action by U.S. ICE shall be subject to Part XIII (Additional Work or
Mcdification To Work) of this Agreement. |
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YXXVI. NOTICE OF ACTION

U.S. EPA has given notice of issuance of this Agreement to the State of

Chio.
OKVII. ENVIROMMENTAL RESTORATION AND WASTE MANAGEMENT PLAN

CCE is preparing an Envirovrmental Restoration and Waste Management Plan
(5-Year Plan}, that will identify, integrate and prioritize campliance and
cleanup activities at all DOE muclear facilities and sites, and provide a
consistent basis for DOE to address erwirommental requirements and develcp
and support its budget reguests. The 5-Year Plan will be updated anmually to
incorporate any charges that occur in the program, including changes due to
the following factors: the availability of Congressional funding; the '
campletion or modification of Federal Facility Agreements; application of a
national prioritization system to envirormental restoration and waste
management activities conducted under the 5-Year Plan; conditions determined
as the result of assessment amd characterization activities at DOE facilities
and sites; and new or amended regulatory requirements.

The activities and related milestones in the 5-Year Plan shall be
consistent with privisions, including requirements and schedules, of this
Acreement ; itisﬂmehfbentofMthattheS-YearPlanshallbedraftaito
ensure that the provisions of this Agreement are incorporated into the DOE
planning and budget process. Nothing in the 5-Year Plan shall be construed
to affect the provisions of this Agreement. The parties recognize that
application of the 5-~Year Plan’s mational prioritization system could result
in a proposed implementation schedule for the ervirormental restoration and
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waste management activities that is different than the schedules developed
parsuant to this Agreement. In that event, DOE may request, in writing,
amendment to this Agreement or the extension of deadlines established by this
Agreement. Where necessary, DOE may also invoke the appropriate dispute
resolution provisions of this Agreement. Pending resolution of ény dispute,
the schedules developed pursuant to this Agreement shall remain enforceable
in accordance with the terms hereof. Any resulting amendments or
modifications to this Agreement will be incorporated, as necessary, in the

annual updates to the 5-Year Plan.
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IT IS SO AGREED:

By: % TW | | s/elao

Bruce G. Twining, Manager Date
Albucuergue Operations Office
U.S. Department of Energy

/ﬂ )

£
David A. Ullrich, Actirg Director - _ Date
Waste Management Division . '
U.S. Envircrmental Protection 2gency

Region V

o /%é@// h> é{wiﬁ g;ffa

Valdas V.

Regional i +or

U.S. Protection Agency
Region Vv
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