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FEDERAL FACILITY AGREEMENT 

Based on tho imormalion available to the o,gaaiutioas on the effective date of 
this Agreement and without trial or adjudication of any issues of fact or law, the 
Organizali0111 qreo as follows: 

I. JURISDICJlQN 

Each O,ganizalion is entering into this Agreement pursua.at to the following 
authorities: 

(i) EPA enters into those portions of this Agreement that relate to the RI/FS 
pursuant to Sections 104(b), 120(e)(l), 120(e)(6), 120(£) and 122(d)(3) of CERCLA. 
42 U.S.C. §§ 9604(b), 9620(e)(l), 9620(0)(6), 9620(£) and 9622(d)(3), and Executive 
Order 12580; 



(ii) EPA enters into those ponions of this Agreement that relate to IRAs. 
Final Response Actions and Supplemental Response Actions pursuant to Sections 
12D(e)(2). !20(e)(6), 120(f) and l22(d)(3) of CERCLA 42 U.S.C. §§ 9620(e)(2), 
9620(e)(6), 9620(0 and 9622(d)(3), and Executive Order 12580; 

(iii) The Anny enters into those portions of this Agreement that relate to the 
Rl/FS pursuant to Sections !04(b), l20(e)(I), !20(e)(6), 120(f) and l22(d)(3) of 
CERCLA 42 U.S.C. §§ 9604(b), 9620(e)(l), 9620(e)(6), 9620(0 and 9622(d)(3), 
Executive Order 12580, the National Environmental Policy Act. 42 U.S.C. § 4321. and 
the Defense Environmental Restoration Program. 10 U.S.C. § 2701. et seQ, 

(iv) The Army enters into those ponions of this Agreement that relate to 
[RAs. Final Response Actions and Supplemental Response Actions pursuant to 
Sections l04(b)(2), !20(e)(2), 120(e)(6), 120(0 and 122(d)(3) of CERCLA. 4~U.s.c. 
§ § 9604(b)(2), 9620(e)(2), 9620(0)(6), 9620(f) and 9622(d)(3), and Executive 
Order 12580. • --

(v) The Army enters into those portions of this Agreement that relate to the 
Natural Resource Damage Assessment pursuant to Section 107(0, 42 U.S.C. § 9607(0. 

(vi) DOI enters into those portions of the Agreement that relate to its 
responsibilities in the Rl/FS pursuant to Sections 104(b)(2) and 120(e)(I) of CERCLA. 
42 U.S.C. SS 9604(b)(2) and 9620(e)(l), Executive Order 12580, the Endangered Species 
Act. 16 U.S.C. f 1531 et SCQ- the Migratory Bird Treaty Act, 16 U.S.C. f 703 ct seg, 
and the Eagle Protection Act, 16 U.S.C. S 668; 

(vii) DOI enters into those ponions of the Agreement that relate to the Natural 
Resource Damage Assessment pursuant to Sections 107(!) and 122U)(2) of CERCLA 
42 U.S.C. § § 9607(!) and 9622(j)(2). 

• 
(viii) ATSDR enters imo thnse portions of the Agreement that relate 10 its 

responsibilities in the RI/FS pursuant to Section 104(i)(6) and 120(e)(l) of CERCLA. 
42 U.S.C. ii 9604(i)(6) and 9620(e)(l), and Executive Order 12580 . 

. 
(ix) Shell enters into those portions of this Agreement that relate to the Rl/FS 

pursuant to Sections 104(1>), 104(i)(6), 120(e)(l), 120(e)(6) and 122(d)(3) of CERCLA. 
42 U.S.C. ft 9604(b), 9604(i)(6), 9620(e)(l), 9620(e)(6) and 9622(d)(3). 

(x) Shell enters into those portions of this Agreemem that relate to IRAs. 
Final Rcspome Actions and Supplemental Response Actions pursuant to 
Sections 104(b)(2), 120(e)(2), 120(c)(6) and 122(d)(3) of CERa.A. 42 U.S.C. 
§ i 9604(b)(2), 9620(e)(2), 9620(e)(6) and 9622(d)(J). 



(xi) Shell enters into those portions of this Agreement that relate to the 
.'latural Resource Damage Assessment pursuant to Section l07(f) of CERCLA 
42 c.s.c. § 9607(f). 

(xii) If the State becomes a Signatory, it enters into those portions of this 
Agreement that relate to the R!/FS pursuant to Sections l20(f) and l2l(f) of CERCLA 
42 U.S.C § § 9620(f) and 962l(f). 

(xiii) If the State becomes a Signatory, it enten into those portions of this 
Agreement that relate to IRAs, Final Response Actions and Supplemental Response 
Actions pursuant to Sections 120(!) and 121(0 of CERCI.A. 42 U.S.C. § § 9620([) and 
962 l(f). 

(xiv) If the State becomes a Signatory, it enten into those portions of this 
Agreement that relate to the Narural Resource Damage Assessment pursuant to 
Section l07(f) of CERCLA, 42 U.S.C. § 9607(!). 

Pl:i;RPOS·E 

2.1 This Agreement is intended 10 establish a procedure by which the 
Organizations will cooperate in the assessmen~ selection and implementation of 
Response Actions resulting from the release or threat of release of hazardous 
substances, pollutants or contarninanq at or from the Anenal. Prior 10 the effective 
date of this Agreemen~ the Army's, EPA's, oors. ATSDR's and Shell's participation in 

the RI/FS and the IRAs were governed by the February I, 1988, and June 7, 1988, 
proposed consent decrees. On the effective date of this Agreemen~ the Army's, EPA's. 
001's ATSDR's and Shell's participation shall be in accordance with this Agreement. 

2.2 The general purposes of this Agreement are to: 

(a) Ensure that the environmenw impacts at the Site associated with 
past activities ac the Arsenal are thoroughly investigated and appropriate remedial action 
taken as necessary to protect the public health and the e!Ml!)tunen1. 

(b) Establish a procedural framework and schedule for developing. 
----implementins·and·mollitoring·appropriace-Respo~-x-.:11bl!$-litthe-sitein accoril1;,a"'nc-e--·---­

with CERCL\ and the NCP and any pertinent guidance issued by ATSDR, EPA. DOD 
or DOI which is not inconsistent with CERCI.A and the NCP. 

(c) Facilitate cooperation, eitchange of information and participation of 
the Organizations in sucb actions. 

• 3 • 



2.3 Specifically, the purposes of this Agreement are to: 

(a) Provide for IRAs which are appropriate for the Site prior 10 the 
implementation of final remedial action(s) for the Site. This process is designed to 
promote cooperatioo. amoag the qrganizatiom in identifying IRA alternatives prior to 
selection oi final IRAs. 

(b) Establish requirements for performance of a RI 10 determine fullv 
the nature and extent of the threat to the public health or the environment caused bv 
the release or threatened release of hazardous substances, pollutants or contaminants at 
or from the Arsenal and to establlsh requirements for the performance of a FS for the 
Site and to identify, evaluate and select alternatives for the appropriate remedial 
action(s) to prevent. mitigate or abate the release or threatened release of hazardous 
substances. pollutants or contaminanu at or from the Arsenal i.a accordance with 
CERCLA. 

(c) Identify the naNre, objective and time for Response Actions to be 
taken at the Site. Response Actions at the Site shall attain that degree of cleanup of 
hazardous substances, pollutants or contarninanr< mandated by CERC!J\. 

(d) Implement.-the selected interim and final remedial action(s) in • 
accordance with CERCIA and satisfy the requirements of Section 120(e) of CERCLA. 
42 U.S.C. § 9620(e), for an interagency agreement between EPA and the Army. 

( e) Assure compliance, through this Agreement with all federal and 
State laws pertinent to the CERCLA cleanup of the Site. Assure compliance through 
this Agreement. with the Resource Conservation and Recovery Act of 1976, as amended. 
and other federal and State hazardous waste laws and regulations for the matters 
covered herein. It is the intent of the EPA, DOI and ATSDR that the Army's 
compliance with the terms and conditions of this Agreement and the Settlement 
Agreement shall constiNte compliance with the Army's obligations under CERCLA. all 
other enviromnemal laws applicable through CERCIA and the NCP with respect to the 
assessment and selection of Final Response Actions. It is the intent of the U aited 
States that Shell's compliuce with the terms and condilioas of this Agreement and the 
Settlement Agreement shall constitute compliance with Shell's obligations under 
CERCLA. all other environmental laws applicable through CERCIA and the NCP with 
respect to the "-IIICnt and selection of Final Response Actions. 

(f) ConnUnete Response Actions at the Site with the mission and 
suppon actiYities at the Arsenal. 

(g) Expedite the cleanup process for the Arsenal to the extent 
consistent with protectioa of human health and the environment. 

• 4 . 



(h) Provide a process for the performance of ATSDR's Health 
. .1..ssessment or Heath EffectS Study. 

([) Provide for the performance of the Narural Resource Damage 
A.ssessment for the Site, 

2.-1 An ,mponant purpose of this Agreement is to ensure Shell's full 
participation in recognition of the unique factual circumstances that gave rise to this 
Agreement and of the imponant role that Shell has in the cleanup of the Site, Thus. 
rhe Cnited States has entered into this Agreement based on this determination of EPA.. 
in consultation with the Army, that cenain aspecu of the Rl/FS or IRAs will be done 
properly at the Site by Shell within the Deadlines and in a manner consistent with the 
~CP. To ensure that Shell will meet the Deadlines and will perform Rl/FS and IRA 
activity in a manner consistent with the NCP, the Organizations agree that Shell's 
obligations under this Agreement shall be erlorceable directly against Shell to the same 
e.tent as under an administrative order entered pursuant to Sections 104(b), 120(e)(6). 
122(a) and 122(d)(3) of CERCLA. 42 U.S.C. § § 9604(b). 9620(e)(6), 9622(a) and 

----9622(d)(-3-).-lf-it-ls-subsequc,ntly--deterntined-that-Shell-shall-pel'form-any-Final-Res;,onse-- --····-·­
Acuon or Supplemental Response Action at the Site, such a determination shall be set 
fonh in a Consent Decree between the United States and Shell that is entered by the 
Coun. 

2.5 Another important purpose of this Agreement is 10 ensure the 
• performance of EPA's responsibilities at this Site and under this Agreement in 
accordance with Section 120 of CERCLA. 42 U.S.C. § 9620. To assist in the 
performance of this EPA responsibility, the Army and Shell agree to pay EPA Costs as 
defined in the Settlement Agreement payable and pursuant to Section XII of the 
Settlement AgreemenL 

2.6 It is the goal of the Organizations that, following certification of 
completion of the Final Respome Action for the On-Post Operable Unit. significant 
portions of the Arsenal will be available for open space for public benefit (including, but 
not limited 10, wildlife babitat(s) and park(s)) consistent with the terms of this 
AgreemenL Portions of the Ancnal will be made mlilable for such use at the earliest 
practicable date consistent with any necessary Response Actions. 

2.7 The Organizalions intend that Response Actions ar the Arsenal will be 
sufficient to assure Iha! groundwater and surface water flowing beyond the Arsenal 
boundaries will be of a quality Iha! is protective of human health and the environment 
and that Response Actions will be sufficient to prevent the vertical and horizontal 
migration of on-post con11miu••"'1 groundwater and surface water so that off-post 
surface water and groundwater may be used in areas outside of the Arsenal bound.arics. 

2.8 The Organizations intend by this Agreement to provide for substantial and 
meaningful involvement of the State in the initiadon, development and selection of 

• 5 • 



Response Actions to be undenaken under this Agreement. and to establish a public 
participation process that allows local government representatives and interested 
members of the public to have a meaningful opporruoity to panicipate in the planning 
and selection of remedial actions, including but not limited to the review of all 
applicable data as they become available and the development of studies. reports and 
action plans. 

2.9 It is the hope of the United States and Shell that this Agreement will 
ultimately be incorporated. along with terms from the Settlement Agreement, into a 
Consent Decree. Paragraphs 3.9-3.12 indicate how this Agreement would relate ro such 
a Consent Decree. It is the intent of the United States and Shell that upon entry of a 
Consent Decree incorporating this AgreemenL all of the terms of this Agreement shall 
become pan of the Consent Decree, and shall be fuJly enforceable pursuant to the terms 
of that Decree. 

2.10 It is the intent of the United States and Shell that this Agreement take 
effect as soon as possible, notwithstanding the absence of a Consent Decree. • 
Accordingly, paragraph 3.1 provides that this Agreement sball become effective upon 
execution by the Army, EPA, DOI. ATSDR and Shell. Unless and until this Agreement 
is incorporated into a Consent Decree that has been entered by the Court, it shall be 
enforceable. 

2.11 · Pursuant to Sections 120(1) and 12I(f) of CERCI.A. 42 U.S.C. § § 9620(1) 
and 9621(1), the State shall have an opportunity to participate in the assessment and 
selection of Response Actions undenalcen punuant to CERCl.A Accordingly, this 
Agreement provides that the State shall be afforded such an opportunity for all major 
phases of the assessment and selection of Response Actions for the Site. 

2.12 Tbe United States and Shell r-ecognize the imponance of encouraging the 
State to become a Signatory to this A&reement so as to promote an orderly and efficient 
process for the State's participation in the selection of Response Actions for the Site. 
Accordingly, the State will be given an opportunity to sign this Agreement regardless of 
whether there is a senlemem of the Arsenal-related litigation brought by the State 
against the Army and Shell 

III. EFFEQIYE PATE- PUBLIC COMMENT AND EFFECT ON PRIOR AND 
D1HEB AGRE™ENTS 

(i) EffessiYe PAie of l\ir••m•w 

3.1 Upon this A&reement being executed by the Army, EPA, 001. ATSDR 
and Shell. it shall become effective, binding and enforceable, as of February 17, 1989. 
This document shall become binding on the State as provided in paragraphs 10. l and 
I0.2. 

- 6 • 
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3.2 Wben this Agreement becomes effective, it shall replace and supersede in 

its emiretv the document attached as Exhibit E to the Consent Decree lodged with the 
Court on 'February l, 1988, and Exhibit E to the modified Consent Decree filed with the 
Court on June 7, 1988, in Unjred Srare, y. Shell Oil Cg .. Civil Action No, 83-C-2379, 

3.3 Prior to the effective date of this Agreement. the document referred to as 
the RI/FS Process Document (attached as Exhibit E to the consent decree lodged with 
the Court on February I. 1988, and the modified consent decree filed with the Court on 
June 7. 1988. in Unjred States v. Shell Oji Co .. Civil Action No, 83·C•2379), and both 
such proposed consent decrees governed the performance of the RI/FS and IRAs for 
the Site. 

3,4 In view of the changes in CERCLA and the NCP that have taken effect 
since February 1986, and EPA"s and DOD"s recent guidance on CERCLA, the Armv, 
EPA and Shell, through their respective executions of this Agreement, do substirutebv 
majority vote this Agreement for any still operative provisions of the Decemb_eL6,_L9.82,,~--··-··---·-­

---~Memorandum-of-Agro·emen 

(ii) Public Review of Amemem 
3-5 On or abou.t February 21, 1989, the United States shall publish notice in at 

least one major Denver newspaper of general circulation that this Agreement is 
available for a Jo-day period of public review and comment. 

[PAIAGIAIBS 3,6 .,.,, J.7 .U IISDVID) . 

(ill) lntcwa;WiPP with Rcapec:t to Other Amemcms 

------3.8-Tbis·A8(eemem·slwl·bin»n:.tr(iea·intiarmony with the Settlement 
Agreemem IO resolw lllY ambiguities herein so that, to the maximum •xtent possible. 
these ,.,,...,_ ve interpreted to be consi.!tent. -

(iv) RcllPPD to a Furum Consent Pflgec 

3.9 It is the hope of the United States and Shell that this Agreement (along 
with the Setdement Agreement) will be incorporated into, and specifically be made a 
pan o~ a Consent Decree that is ent~red as pan of the sellle111Ct1t of United States v. 
Shell Oil Co .. Civil Action No. 83.C-2329. 
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J.10 Prior to the incorporation of this Agreement into a Consent Decree. :t 
may be amended pursuant to Section XL V. C"pon incorporation of this Agreement :r.to 
a Consent Decree. it may be amended oniy pursuant to the process by which the 
Consent Decree may be modified. as set forth in such decree. 

J.11 ff this Agreement is incorporated into a Con.sent Decree entered bv the 
Court. ir. :;;e event oi a cont1ict between this Agreement and the Consent Decree. tl':e 
terms and conditions oi the Consent Decree shall govem It is the intent of the 
Signatories that any ambiguities in this Agreement are to be interpreted so as to be 
consistent with the terms and conditions of any Consent Decree in which this Agree~~:-:.; 
may be incorporated. 

J. 12 This Agreement shall be binding on the Signatories irrespective of whe:ooc 
it is incorporated into a Consent Decree. 

rv. TI;!E SITE 

4. l The Site for purposes of this Agreement includes: 

( a) The land outlined on the plat anached hereto as Exhibit B, 
consisting of the Arsenal and the Off-PoSt Area; and 

(b) Such area in close proximity to the land described in 4.l(a) as is 
necessary for purposes of ail Response Actions 10 remediate the release of hazardous 
substances. pollutants or contaminants at or from tb.e Arsenal. 

v. STATEMENT OF FACTS 

5.1 For purposes of this Agreemen~ the foUowirtg constirute a summary of the 
facts upon which the Agreement is based. None of the foUowirtg statements shall be 
consider,n admissions nor are they binding on any Organization other than for the 
purposes of this Agreement. 

. 
5.2 The Arsenal is a federal enclave and a former chemical warfare agent and 

pesticide manufaclllrinl facility located outside of Denver, Colorado. 

5.3 Property for the facility was putchased by the U.S. Government in !942 
and the Arsell&l was consuucied with the designated mission of producing chemical 
munitions for the Armed Forces. Chemicals manufacrured by the Army at the Arsenal 
have included both blister and nerve agents. incendiary chemicals and intermediary 
chemical compounds for the primary productS, Tbe Artrrf also blended hydrazine. a 
rocket fue~ for the Air Force and conducted a variety of demilitarization operations at 
the Arsenal. 
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5.4 In 1947, certain ponions of the Arsenal were leased to the Colorado F:.;.el 
and Iron Corporation (CF&I) and Julius H:m,an & Company (H:m,an) for chemical 
manufacturing. At the Arsenal. CF&[ manufactured chlorinated benzenes and DDT and 
Hyman produced several pesticides. Shell Oil Company became a successor to the 
interests of Hyman ln :\-fay 1952 and subsequentially leased a ponion of the 
manufacruring facilities in the Arsenal South Plants /\tea for pesticide production. 

5.5 . ..\5 a result of operations by the Army and Shell at the Arsenal. hazardous 
substances were spilled. leaked or released into the environment. 

5.6 To contain the spread of contamination from the Arsenal. the Arr.iv 
implemented a Contamination Control Program. • 

5.7 This program was revised in December 1982, with the adoption of the 
~lemorandum of Agreement by the Army, EPA. Shell and the State, to include steps for 
remediation of contamination at the Arsenal. 

5.8 The Army constructed the Nonh Boundary System in 1978 and 1981 to 
----~t=rea_t_ami-1_0_,onttoLthe_migratio_n._of_gro_undwater_contamination-off•post-be-yond-1-he,---­

nonh boundary of the Arsenal. 

5.9 In 1981, Shell constructed the Irondale Boundary System to treat and to 
control the migration of groundwater contamination off-post to the Irondale area. 

5. 10 The Army constructed the Nonhwest Bound,uy System in 1983 to treot 
and to control the migration of groundwater con1arnina,;on off-post beyond the 
nonhwest boundary of the Arsenal 

5.11 In December 1983, the United States filed United States v, Shell Oji Co,. 
Civil Action No. 83-C-2379 (D.Colo.) pursuant to CERCI.A for respol!Se costS and 
natural resource damap at tile Anenal Also, ia December 1983, the State ftled 
Colorado v, UniWI SIMM apd Shell Civil Action No. 83-C•2J86 (D.Colo.), pur,uant to 
CERC!.A for respome costs and natural resource damages ac the Anenal. 

5.12 In October 1984, the Azffrf commenced its RI/FS with respect to on•post 
and off-post cont•minalilln UIOCia1ed with the Arsenal. Until mid-1987, this activity 

---~ .. o.nk..tlteJoJ'llLOf_tbLArmy_conductiJIS.n.rious.RI/.ES.wks.ia-accordance-wi1h-CERCL~-----­
and the NCP, amt then preparing various draft repons that were for.vacded to EPA. 
Shell and w Swe ror review and commen~ . 

5.13 On November 18, 1985, the United States. Shell and the State stipulated :n 
United States v, Shen Oil Co. thac 

(a) "Shell is a person who by contract, agreement or otherwise arranged 
for disposal or treatment, of hazardous substances owned or possessed by Shell by 
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another party or entity at a facility owned or operated by another parry or entity and 
containing such hazardous substances. from which there is a release. or a threatened 
release which caused the im;urreace of response costs, of a hazardous substance."' 

(bl "The United States is the owner of a facilitv from which there is a 
release or J. threatened release which caused the incurrence of r'esponse costs, of a 
hazardous :;ubstance;· 

5. l4 On August 21. 1987, EPA listed most of the Arsenal. except for the 
Basin F fenced area. on the !'IPL. S2 Fed. Reg. 27641 (July 22, 1987). Basin Falso has 
been proposed for listing on the NPL. S2 Fed. Reg. 27646 (July 2:. l987). 

'5.l5 In January 1988, the Anny commenced work. pursuant to CERCLA. on its 
Basin F IRA Since that time. response activity by the Anny or Shell has been 
commenced in the following IRAs: Fugitive Dust. Asbestos Removal, Closure of 
Abandoned Wells, Nonh Boundary System••Trenching lmprovemenu. Hydrazine 
Facility, Building 1727 Sump, Basin f Groundwater, Basin A Neck Groundwater and 
North Boundary System-System Improvements. 

5.16 In February 1988, the United States lodged a proposed consent decree in 
L'njted States v, Shell Ojj Co. and commenced a public comment period on the 
proposed decree. 

5.17 In March 1988, the Technical Program Plan for cleanup of the Arsenal. 
pursuant to CERCLA. was adopted by the Organizations. Through the adoptton oi the 
Technical Program Plan. the Organizations: 

(a) Set goals for the issuance of the Anny's preferred remedial action 
for the Off-Post Operable Unit and On-Post Operable Unit; 

• 
(b) ldealified the Produc:tS or Subproduc:tS to proceed without 

substantial modificatioa, those that are sufficiently completed as of tbiJ date, and those 
that require such substa11tial moclilication as 10 be designated New Produc:tS or 
Subproduets. 

(c) ld•Dlified any new Produc:tS or Subproducts 10 be added 10 the 
RI/FS for the On•Pest aad Off-Post Operable Units; 

(d) ldealified any new Produc:tS or Subprocluc:tS that require ARAR 
determinations; 

(e) ldenlified Other Deliverables to the extent known; 

(0 Established Deadlines for the completion of IRA Decision 
Documents; 
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rg) Identified Rl/FS Deadlines: 

(h) ldemiiied Schedules: and 

( l) Identified and resolved any previously identified or new t~:,.;es which 
solely relate rn tr.e general conduct of the Rl/FS. 

5. 18 On June 7. 1988. the L'nited States and Shell moved for emrv of a 
modified consent decree in Cnited States v, Shell Oil Co. To date. the COun has not 
..i.cted on that motion. 

5.19 In :-ovember 1988, the Army announced that the Arsenal no longer was 
an active military installation and that the sole mission of the Army at the .~senal is the 
cleanup oi the Site pursuant to CERCLA 

5.:o In the absence the of entry of the consent decree, the Army, EPA. DOI. 
___ __,..:J'.SDR-and-Sbell-executed-tllis-Agreement-in-order--to-pr-eserve--the-utility-of-the-wor1r-----·- - ... -

plans and schedules already adopted for the investigation and remediation of the 
contamination at the Arsenal and to preserve the related arrangements for the recoverv 
of Response Cosu and Natural Resource Damages. • • • 

VI. CONCLUSIONS OF lAW 

6.1 For purposes of this Agreement the following oonstitute the concluSions of 
law upon which tllis Agreement is based. None of tbe foUo,.,ng conclwions shall be 
considered admissions nor are they binding on any Organization other than for the 
purposes of this Agreement 

6.2 Based on tbe preceding Statement of FactS. the Signatories make the 
following conclwiom of law for purposes of this Agreement: 

(a) The Army is a "person' within the me&IWII of CERCI.A Section 
101(21). 42 u.s.c. f 9601(21); • 

--------(b)-The-Army-is-the~owner-or-operator-'.-of-the-Arsenal-for-purposes-of----~ 
CERCI.A Section 101(20), 42 U.S.C. I 9601(20); 

• (c) SheU is a 'person" within the meaning of CERClA Section 101(21). 
42 u.s.c. f 9601(21); 

( d) The Arsenal constitutes a "facility" within the meaning of CERCLl. 
Section l01(9), 42 U.S.C. I 9601(9); 
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(e) From 1944 to che present. ·•hazardous substances," as defined in 
Section 101(14) of CERC~ 42 L'.S.C. § 9601(14), were deposited, stored. disposed oi. 
placed. located or released at the Sae; 

(f) There has been a "release'' and there continues to be or threatens 
to be a "release·• of hazardous substances into the environment. within the meaning at 
CERCLA Secuons 101(22). 104 and 107, 42 l,;.S.C. §i 9601(22), 9604 and 9607. at tho 
Site: 

(g) The Army is the operator of the Arsenal facility from which there 
was a release or a threatened release which caused the incurrence of costs for removal 
or remedial action costs for anv health assessment or health effects studv and dama,es 
for loss of natural resources. within tbe·meaning of CERCLA Section 107(a)( 1). • 
42 l,;.S.C. § 9607(a)( l); 

(h) Shell is a person who by conuact. agreement or otherwise arranged 
for disposal or treatmenL or arranged with a transporter for rransport for disposal or 
treatmenL of hazardous substances owned or possessed by Shell at the Arsenal facility 
from which there was a release or a threatened release wbich caused the incurrence of 
costs for remO'la! or remedial action. costs for any health assessment or health effects . 
study and damages for loss of naruraJ resources, witbin the meaning of CERCIA 
Section l07(a)(3), 42 U.S.C. I 9607(a)(3); 

(i) The Arsenal is a "federal facility' within the meaning of CERCLA 
Section 120. 42 U.S.C. i 9620; 

U) The Arsenal is a facility which is substantially oa the NPL with the 
balance proposed for listing on the NPL; 

(k) The Site is subject to the cleanup standards in Section 121 of 
CERCLA. 42 U.S.C I 9621 and tile provisions of tile NCP. 

vn. DETERMINATIONS 

7.1 For pwposes of Ibis AgreemenL the following constitute the 
determin•liOIIS upon wbicb this Aareement is based. None of tile following 
determillaliOIIS shall be considered admissi<>ns nor are they binding on any Organization 
other than for tho purposes of Ibis AareemenL 

7.2 Based on tile preceding statement of factS and conclusions of law. the 
United States has determined and Shell does not contest for purposes of this Agreemer.t 
that: 

(a) The Sito is subject to the r"'!W'oments of CERCLA. 
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(b) The Army is a responsible party with respect to at !east one re!e:ise 
at the Site. and Shell is a res~onsible party with respect to at one release at the Site. 

(c) The actions to be taken pursuant to this Agreement are reasonable 
:i_nd necessary to protect the public health and the environment. 

(d) [tis appropriate and desirable for EPA. 00[ and ATSOR to onter 
into this Agreement with the Army and Shell to establish the process for the 
remediation of hazardous substances at the Site and the performance of anv related 
health assessment or health effero study. • 

(e) It is appropriate and desirable for DOI to enter into this Agreer::ec.t 
with the Army and Shell for the performance of a :-latural Resource Damage 
Assessment for the Site. 

----'f!tl:-R:0J;E-QE 901 

8.1 DOI shall continue to advise and assist the Lead Agency and Lead Party 
with respect to Producu. SubproductS or Other Deliverables relaring 10 the biota portion 
of the RI/FS and the IRAs for the On•Post and Off-Post Operable Uniu. DOI shall 
also provide similar advice and assisiance to the Lead Agency or Lead Party for other 
Operable Uniu. 

8.2 DOI shall receive from the Lead Agency or Lead Party: 

(a) Timely advance notice of each meeting concerning biota Products. 
Subproducu or Other Deliverables and IRAs; 

(b) A copy of each docume111 traDSmitted by the Lead Agency or Lead 
Party to the Organizations COIICerniDg biota Products, SubproduCIS or Other Deliverables 
and [RAs; 

. (c) AD oppommity to participate ill each meetina concerning biota 
----Producu.-Subproclucls-or-Other-Oeliverables-and.lRAs;.and_ .. _____________ _ 

(d) AD oppommity to comment ill writing on any biota portion o( an 
IRA dC>CtllMm or a dnfi Technical Plan. Product- or Subproduci report. Other 
Deliverable or ROD, alld to review such commenu submitted by the Organizations: 

( e) 11111e[y notice of all proposals or actions involving natural resources 
under 001 Trusteeship. 
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8.3 DOI shall provide copies of Lis written comments concerning the biota 
portion of the RI/FS for each Operable l,'ru1 to 1he Organizations. 

SA In the event of a dispute concerning the biota portion of an IRA or 
RI/FS. a representarive of DOI may attend and participate (but shall not have a vote) 
in any rele\·ant meetin!J of the RMA Committee or the RMA Council. A dispute 
concerning any ot these matters may be raised to Dispute Resolution bv anv 
Organization or DO!. If DOI invokes Dispute Resolution. DOI shall ni:ake· a time!v 
submission in writing of itS views on the matter in dispute to the R~ Council. S,\pc 
or FRC. A representative of DOI may attend and participate (but shall no1 have a 
,·ate) in any Dispute Resolution meeting of SAfC or FRC. 

8.5 Paragraphs 8.1-8.4 shall not control DOI's participation in a :--iatural 
Resource Damage Assessment for the Site. DOI's participation in the Natural Resourci 
Damage Al.sessment for the Site shall be governed by Section XLII. 

IX. ROLE OE AISPR 

9.1 When appropriate, ATSDR shall advise and assist the Lead Agency for an 
Operable Unit in 1he deve!Qpment of EA•related PrQducu, Subproduru and Other 
Deliverables and particularly in coru:iection with the exposure asseument. toxicity 
assessment and risk cbaractertDtion ponion of the EA and tbe IRAs. 

9.2 ATSDR sball receive from tbe Lead Agency or I.tad Pany: 

(a) Timely advance notice of each meeting concerning an EA or IRA: 

(b) A copy of each doeument transmitted by the Lead Agency or Lead 
Pany to the Organizations concerning an EA or IRA: 

(c) AD oppomi.nity to participate in each EA or IRA cne:eti.ng; and 

( d) All oppomi.nity to comment in 'Nriting on an IRA. or any EA 
portion of a draft Tecbnica! Plan. Product or Subproduct report, Other Deliverable or 
ROD, and to review sucb com.men.a. submitted by the Organizations . 

• 
9.J ASTOR shall proYide copies of its 'Nritten comments concerning an IRA 

Qr the EA for each Operable Un.it to the Organ.itati.oa.s. 

9.4 In the eveat of & dispute concern.ins any relevant aspect of an IRA or EA. 
A TSDR shall be afforded an opportunity', at its eiedion. to submit in writing its views 
on the matter in dispute to the RMA Committee or the RMA Council. ATS~R may. 31 

itS option. attend and participate ill any relevant meeting of the RMA Cammi.nee or th1 

RMA Council. If a dispute concemina any of these matters is raised pursuant to 
Dispute ·Resoluti.oa.. ATSDR shall be afforded an opponunity to update its earlier 



statement of itS ,.;ews through an additional '.m.tten submission to the RMA Council. 
SAPC or FRC. 

9.5 Paragraphs 9.!-9 4 shall not con1rol ATSDR"s Health Assessment or anv 
Health Effects Study. ATSDR"s Health Assessment or Health Effecu Study shall be 

• ~overr:ed b~ Section XI.I. 

·< ROLE OF THE STATE 

10.1 Prior to the effective date of this Agreement. the State"s participation in 
the Rl/fS and the IRAs was subject to the February !, 1988, and June 7. 1988. 
proposed consent dec_rees (and the related exhibiu). On the effective date. of 1his 
Agreement. the State s pantctpanon 1s expeeted to be consistent wi.th this Agreement. 
Regardless of whe1her the State becomes a Signatoty, 1he State shall have 1he rights of 
an Organization under this Agreement subject to the following conditions: 

( a) The State may attend meetings of the RMA CounciL the SAPC and 
____ _.,he..ERC-onJy_after-iLhas.agr.eed.in_wr:iting..to-be...bound-by-the-provisions-of'-----­

paragraph 30. JO and to treat as highly confidential. and not to publish. divulge, disclose 
or make known in any manner or to any extent not authorized or required by law. any 
Confidential Information received by, or made available to it in connection w\th any 
acthities performed punua.at to this Agreement; and 

(b) The State may invoke Dispute Resolution only after it has agreed co 
be bound by the Dispute Resolution process, as evidenced by its e,ecution of the 
agreement attached hereto as Exhibit C. The form anacbed as Elthibit C shall be 
replaced by an e,ecuted copy of that agreement. once it bas been .. ecuted by all pames 
thereto. 

10.Z This Agreement shall become binding and effective upon the State at the 
time it becomes a Signatory. 

XI. LEAD AGENCJES 

. I I.I For purposes of this Agreement, the Army is the Lead Agency for the On, 
---~l'.oiLO11erable_Unit.and.t11c_Off,l'ost_Operable-Uni,L--------------

ll.Z For purposes of this Agreement, the Army or EPA may be the Lead 
Agency for Ill)' other designated Operable Unit u provided in Executive Order IZ580 or 
any am,ndmoals or modifications thereof. 

Xll. OPERABLE L'Nl'IS 

IZ. l lt is the present in1e11t of the Signatories thal there $hall be: 
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(a) The On-Post Operable Cnit; and 

(b) The Off-Post Operable L'nit. 

Sothing in this Agreement shall preclude the designation of one or more additional 
Operable Cnm upon unanimous agreement of the Orsani.zations. At the request of .:im 
Organization. the question of wherher a new Operable C:nit will be designated shall be' 
subJect ro Dispute Resolution. In Dispute Resolution on the issue of whether the 
de~ignation o[ a new Operable Unit i.s appropriate, such designation shall not be 
considered appropriate if it will prevent or substantially delay the design or 
implementation of an IRA. the On-post Operable Unit or the Off-Post Operable L'nit. 

t.! . .! The selection of the Final Response Action for each Operable L' nit shall 
be: 

(a) . Preceded by RI/FS: 

(b) Set fonb in a ROD, which may include more than one technology 
as part of the seleeted remedy; 

(c) In accor~an~ with CERCu\ and in a manner not inconsistent with 
the :-lCP and any pertinent guidan~ issued by ATSOR. EPA. DOD or DOI which is !lO! 
incomi!tent witb CERCLA and tbe NCP; 

(d) Supported by the relevant Administratfv.e Record; and 

(e) Consistent widJ the terms of the Settlement Agreement or any 
Con,ent Dea~ in whid!: this document may be incorporated. 

Xlll J!QJ E OE CQUNSEt, 

13.l References i.a this Agreement to a~om bein& taken in coasultation with 
counseL or to counsel a,ieading ,:ertain meeM.gs, sball,iiot be deemed to preclude 
consultation witb coiin.M~ or COWISel anendauce at meetings. with respect to any other 
action taken pumwn: ro dz1s Alffemtnt: 

XIV. PEfJNl'l10NS 
14.l As used in this Agreement. ccrtaict term., shall have the meanings sp«ified 

in paragraph 14.4. To the extent that thHe definitions are iaco.111istent with the 
definitions which appear in any Cement Decree incorporating tbis AgrecmenL the 
definitioru in paragraph 14.4 shall coatraJ for purposea of this Agreement u.o.tess 
expre5,5ly stated othel"N\K in such. Consent Decree. 
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14.2 The meaning of any term used in this Agreement which is not defined 1n 
paragraph 14A. but which lS defined in Section IO I oi CERCL\. •z t;,S.C. I 960 l. shoil 
be a, defined in CERCL\. 

l-+.3 The term "day" as used in this Agreement shall mean •• calendar dav •• .. 
l-1.-1 The following terms used in this Agreement are defined as follows: 

(I) "Admio.istrative Record" means the documenu designated pursuar.: 
to paragraph 3 I.! or 31.2. 

(:) "Agreement~ or "Federal Facility Agreement" means this document. 
the executed "Federal Facility Agreement for the Rocky Mountain Arsenal," effecu,·e 
February 17. !989. including ail exhibitS thereto (and any amendmentS or mod1ficauons 
thereoi or supplementS thereto.) 

(3) "ARAR" means a standard. reguireme_n~terion-o<-limi>ation-as,-~~ 
---~,definedin-CERCb\-secnon I21((!T(2), 42 U.S.C. I 962I(d)(2). 

(4) "Amr/' meam the United States Depanment of the Army and any 
successon or assigns, and any agency, command. office or other subdivision thereof: and 
includes the officen, members. employees and agents of t.be Army when acting within 
the scope of their aut.bority. 

(5) "Army-Only Response Costs" means ail Response Costs for the 
Response Actions listed as Army-Only Response Actions on Exhibit C to the Settlement 
AgreemenL • 

(6) "Arsenal" means all U?ited Siates property known a.s the Rocl:y 
Mountain Arsenal and wbicll is described more particularly in Exhibit A to this 
Agreement. • 

(7) "ATSOR" meam t.be United States Agency for Toxic Substances and 
Disease Regisuy and any succeaon or a.ssism, and any Regioa. Office or subdivision 
thereof; and includes die offlcen, employees and ~•lits of AlS_D.R...w.he11.acting-within1------­

----the-scope-of·theu-aulhOtity. 

(8) "Buin F MOU" means the "Memorandum of Undentanding 
between the Depanmeal of t.be Antrf and Shell Oil Company with respect to the 
Basin F lmerim Action,' executed by Shell and the Amrf on September 26 and 27. 1986. 
respectively (and any amendments or modifications t.bereof or supplements thereto). 

(9) "CAR• meam a contamination ucessmeat report which is part of ::i. 

RI/FS. 
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{ tO) ·•cERCLA'' mearu the Comprehen,ive Environmental Response. 
Cornpensat(on and Liability Act of 1980. as amended by the Superfund A.mendmems 
and Reauthorization Act of 1986. 

. _( I l) "Conceptuai Design Oocumen~" means a document prepared after 
c?mplcuon ci:t 3!='P_roxu!1ately 30 percent of 1he design and engineering work for 3 
discrete pomon at a Finai or Supplemental Response Action and which. sets out the 
p!ans for completion of such design and erlglneering work. \I/1th reference to appropria:t 
drawings, specifications. data a.cd documentation. 

( 11) "Confidential Information·· means all records. reporu. or 
lnformation designated in accordance with Section 104(e}(?)(C) of CERCLA -'2 C.S.C. 
§ 9604(eJ(7)(C). or matised or stamped -by an Organization or a contractor With 1he 
legend "Confidential lnformarioo:" that concerns or relates to the trade secrets. processei. 
operations. scyle of work. OT apparatw: or to the coa.fidery:tiaJ statistical dara. amounr or 
source of any income. profits. losses, or ~en.din.res of any person. firm. partnership, 
corporation. or association; and aJJ other record!, repom. or information that an 
Organization or a contractor i.5 required by law or contract to maintain confidential. 

(13) "Consent Decree" meall.! any agreement approved and entered by 
the Court which ·wholly or partially resolves litigation concerning the Anenal and which 

. incorporates this Aj'.reoment and specifically makes this Agreemen.t a pan thereof. 

( 14) "Coordinator" means the Army employee designated to serve on ,~e 
RMA Committee pursuant to paragraph 15.1. 

( lS) 'Coun" meam the United States Disuicr: Coun for the Distrii:t of 
Colorado. 

(16) "Cwtodian" i:neam the person designated by the Army pursuant 10 
paragraph J 1.4. 

(17) ~ means IRA ~ecilines, RI/FS Deadlines, Supplemeniai 
Response Action Deacfline1, Dcsip Oeadlines and lmplemea.tation Deadlines. 

(18) "Oai&a Deadline~ means any rin,eW)le or deadline for completion 
of a scope of work or a fizl&I design doauncnt for an Operable Unit, as set fonh in the 
ROD for sud! Operable Unit. 

(19) "[)ecip Scope ot Work~ me1J1.S a documem trui.t outlines the work 
plan for. and major elements of, I.he design and engineering work to be conducted for 3 

discrete ponion of a Final or • Supplemental. RC1poasc Actio11. Such a document may 
proYlde the buis for, and be iacorporated in. a contr'ilCN&I a,reei:nent between a desig~ 
contractor and the Lead Agency or Lead Pany responsible for such work. 
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(~0) •'Dispu~e Resolution·• means the process for resolving disputes !hat ,.> 
set forth in Section XXX ot thts Agreement. 

(21) DOD" means the l:nited States Department of Defense and anv 
successors or assigns. and any office or subdivision thereof: and includes the officers • 
employees and agents of DOD when acting \lilthin the scope of their authority. • 

(Z2) "DOI" means the t:nited States Department of the interior and anv 
successors or assigns. and any Region. office or subdivision thereof (including but not • 
limited to the L'nited States Fish and Wildlife Service); and includes the officers. 
•mployees and agents of DOI when acting within the scope of their authoricy. 

(2J) • ·'DO[ Trusteeship" means natural resources under the management 
and protection of DOI. including, but not limited to. species designated as threatened or 
endangered pursuant to the Endangered Species Act. l6 U.S.C. § ! !SJ I ot sog . and 
migratory birds. 

-----=,,==-~( 24) "EA:' me.ans_th.e_endangennent-assessment-portion-of-.-RIJFS'-a=n=a---·-··· - ···-· 
includes: 

(i) Contaminant identification (i.e .. site chazacterization and 
selection of tazget contaminants and identifica1ion of environmental 1ranspor1 and fate 
mechanisms) for such contaminanrs: 

(ii) Exposure assessment (i.e., identification of exposure pa1hwa1s 
and extent of exposure of human and environmental populations at acrual or potential • 
risk); 

(iil) Toxicity assessment (i.e:, evaluation of the toxicological 
properties of target cor,raminanu); and 

(iv) Risk cbaracterization (i.e. determination of the likelihood 
and enent of any harm), 

(2') "Emeraency Action" means an action conducted by the Army 
punuan1 to Section xxm of this_AarJ.emem. _________________ _ 

(26) "EPA" means the Uniied Slates Eavtronmental Protection Agency 
and any successors or assip and any Region. Office or subdivision thereof: and 
includes lbe officers. employees and agenis of EPA when acting within the scope of the,r 
authority. 



(27) "EPA Certification·• means fhe certiiication by EPA oi complenon 
of a Final Response Action or Supplemental Response Action pursuant co · 
pa.r:igr:iphs 34.23-34.:Z--l-. 

(28) "Final Design Document'' means a document prepared afou 
completion of at lea.st 9S percent of the design and engineering work for a discrete 
pomon o_( a ~ina! or Suppl~mcntal. Response_ Action and t~at lncl_udcs the final drawings 
and spcc1ncauoru; and the final dcstgn analysJ.S a.nd cost estimate tor the impJcment,rnon 
of 1hat pomon of the Remedial Action. 

(19) .. Finalization." with respect to a ROD. means the process by whic:.. 
the ROD is submitted to the Court, together with a cenified Administrative Record in 
support oi the ROD. and all changes, if any, requited as a result of judicial review arc 
made. The process of Finalization is complete when either the time for judicial review 
has passed or judicial review has been completed, 

(30) "Final Resporue ActionH means any remedial action for an Operable 
L"'nit as set forth in the ROD for such Operable Unit. 

(31) "Financial ManualH me.w; t.be doc:wnen, de~loped by Shell and tbe 
Army to govern the payment. reimbunement aad auditing of their respective response. 
costs C'laims. • 

(32) "Force Majeure" means any event arising from c.awes beyond the 
control of an Organization which ~uses a delay ia or prevems t.be performance of any 
obligation under c!:Lis Agreeinenc. HForce Majeure~ includes but is not limited to: acts oi 
God; fire~ war; insurrection; mil disturbance; explosion, unamicfpated breakage or 
acctdent to machinery. equipment or lines of pipe, despite diligent maintenance: adverse 
weather conditions which could 110t be reasonably anticipated; unusual delay in 
traruponation: earthquake; restraint by coun &rder or order of public au.thoricy; inability 
to obtain. at reasonable cost and after axucise of reasonable diligence. any necessary 
authorizations. approval.s, permits or licemes as a resuit of the action or inaction of any 
governmental agency or aucb.ori.cy other than dle Anny; delaya eauHd by compliance 
with applicable swutes or replaliom aoveming coDttKIUII, proauement or acquisition 
procedures.. despite the esel'CII of reuonable diliJeDUi and iDsufficient availabilitY ot' 
approPriated fwlda, if tbe Azmy lh&ll b.&Ye made timely request for such funds as part of 
1he budgewy proc:esa. -Poree Mljeure~ also i.rJ.dudes any strike or labor dispute. 
whether or GOt witbm me contr0l of the Otganization affec:ted thereby, but shall not 

. include U..er-...ed corts or apemes of Resporise Actions. whether or not anticipated at 
the time s\ldl Respame Mtions were initiated. 

(33) "FRC" means the final Review Comminee, which shall consist of 
the following members: the Assistant Secrewy of the Army (lnstailation.s and 
Logi!tics)(or other of5.c:ial of comparable authority and respot;,,ibilicy); the Administrator 
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of EPA (or other official of co:r1parable authority and responsibility); the Governor oi 
Colorado: and the President ot Shell. 

(34) "FS" means a feasibility study. as defined in the NCP, which is 
performed as part of an Operable Cnit. 

(35) "Health Assessment" means an evaluation by ATSDR of data and 
information on the release of hazardow substances at or from the Site in order to: 
assess any current or future impact on public health; develop health advisories or other 
recommendations: and Ldentify studies o( actions needed to evaluate, and miugate or 
prevent, human he:i.lth effects. 

(36) 'Health EffectS Study'" mea_ns research. investigation. or study 
performed by A TSDR to evaluate the health eifecu of hazardous substances released at 
or from the Site. This terms includes. but is not limited to, epidemiological studies. 
txposure and disease registries, and heallh surveillance programs. 

~=--==;-:.:c~c::,-:=:cc:-::---~----· ··-
-------------j'J'/·)~lmplemenratio-trDeaahne means any date for initiating or 

completing physical activity on the Site with respect to a Response Action addressed in a 
final Decision Document 

(38) "IRA• means an interim response action whicl! bas been determined 
by the Organizations to be necessary and appropriate for lhe Site. 

(39) "'IRA Decision Document" means !he document issued by the .s.rtT:v 
which refleru tbe objectives and ratioaale for aa IRA. • 

(40) •IRA Deadline" means any .date for issuance of a draft !RA 
Decision Document as reflected in lhe Tecbnical Program Plan. or aay timetable or 
deadline for C0mpletioa of an IRA. as reflected in the appropriate IRA Decision 
Document or !RA lmplemeawio11 Documem. 

(41) •JARDF" means the Joint Admiaistralive Record aad Document 
Facility described in ParacraPb 31.8. • 

----------(42)~JAilDFC'-me-w-ilie-romt Aomioisttative Record and Document 
facility C'.ommittee described in paragraphs Jl.S. 

• (43) "Lead Ageacy' means the Federal apacy that is a Signatory and 
has primary awhoriry and rapomibility under CERCLA. lhe NCP. and Executive Order 
12580 for conrdiaatin1 an Operable Unit. 



. . . (_44) ··tead Pa~" means the Orga~zation that is designated with 
responslbtltty, m accordance wtth pa~agraphs 24. l. _4_:3 and 2;l.4., to develop one or more 
Products. Subproducts. or Other Dehverables or perform one or more [RA.s (or portions 
<he~~- . 

(.t5) ·•;'J"arural Resource Damages" means the amount of monev to which 
the L' nited States is entitled as compensation for injury to. destruction of. or ioss of 
natural resources resulting from a release of hazardous substances at or from the 
Arsenal determined in accordance with Section XUI. 

(-16) "'.'/arural Resource Damage Assessment" means the assessment oi 
~atural ~esource Damages pursuant to the Natura! Resource Damage . .\ssessment Plan. 

(47) ··:-iarural Resource Damage Assessment Plan" means a plan for che 
assessment of Natural Resource Dam:lies developed in accordance with the 
requirements and procedures of any applicable regulations promulgated by DOI 
pursuant to Section 30l(c) of CERCLA. 42 U.S.C. § 96Sl(c), and the requirements and 
procedures of Section XLlL 

( 48) "'NCP" means the National Oil and Hazardous Substances Pollution 
Contingency Plan as set fonh in SO Fed. Reg. 47912 (1985), effective February 18, !986. 
and all amendments thereto which are not inconsistent with CERCLA and which are 
effective and applicable to any activity undertaken plll'SWlllt to this AgreemenL 

( 49) "New Product or Subproduct" means a Product or Subproduct so 
designated in accordabce with paragrapbs 24.7 and 24.8. 

(SO) "NPL" means the National Priorities Lis~ as defined by CERCL.\ 
and the NCP. 

(51) "Off-Post Area" meam that portion of the Sire that is within the 
area bounded by 80th Avenue, the South Platte River, Second Creek and the northerly 
and nonbwesterly boundaries of the Arsenal, together with the surface waters of Barr 
Lake and the surface waten of the O'Brian Canal and the BurliJIBton Ditch from their 
confiuence with Second Creek to Bur Lake. The Off-Post Area is the shaded area 
shown on Exhibit B. 

(52) "Off-Post Operable Unit" -means the remedial action for the Site 
necessary 10 respond to hazardous substances. pollutana or contaminants within (a) the 
Off-Post Area, but in any event. nnly the area where hazardous substances. pollutants or 
contaminants from the Arsell&l are found. and which is subject to .remedial action by <he 
Army as Lead Agency, in accordance with fuecutive Order 12580 and any amendments 
or modifications thereto, and the NCP; and (b) such area immediately adjacent thereto 
as is necessary for purposes of canying out all Respo- Actions resulting from the 



release or threat of release of hazardous substances, pollutants or contamtnants at or 
from the Arsenal. 

(53) "Off-Post ROD" means the ROD for the Off-Post Operable L"nit. 

(5-l) "On-Going" or "On-Going Subproduct" means a Product or 
Subproduc: :·or the On-Post and Off-Post Operable L'nits listed in paragraphs 2~ . .30. 
24.32 and .::.i. . .3 ➔. 

(55) "On-Post Operable linit" means the remedial action for the Site 
r:l!cessary to respond to contamination within the .-\..rsenal. 

(56) "On-Post ROD" means the ROD for the On-Post Operable L·mc. 

(57) "Operable Unit" means a discrete po_rtion of the remedial action for 
the Site. as determined pursuant to paragraph 12.!. 

(58) "Organization" means the Armj,,_E.fA..She!Lor.-Subject-to---­
---~p"'ar=ag""r"'ap"h TIJ.CTfie State; "Organizations" means the Army, EPA, Sheil and, subject to 

paragraph !0.1, the State. 

(59) "Other Deliverable" means any documen~ other than a Product or 
Subproduct report. which presenu the resulu of any SNdies or reporu prepared as part 
of a RI/FS. Examples of "Other Deliverables" include Phase 2 CAR Data Addenda. 
~odeling Reports. Shell's Biota Repon(s), Pilot Treatahility Test Plans, Shell's Sewers 
Repon(s), Reporu conceming the prHence of Bald Eag!H at the Arsenal. Boundary 
Systems Evaluation Report. PPLY Methodology, Tollicity Assessmen~ Composite Well 
Program Report. Shell's Hydrological and Geological Reports, the Soil Gas Study and 
Partition Coefficient SNdies. 

( 60) "Proposal for Other Deliverable" means a concise document that 
outlines the work plau for, BIid major elemenu ot an Other Deliverable not reflected in 
tbe Technical Program Plan. 

. (61) "Proclucl" .,.,m one of the primazy ISpeclS of an Operable Unit for 
which a Product repon ii prepared. The term includes an._Qn,O.oing.or.New.l'roduct.------

(62) "Product Manqer' means the employee of the Lead Agency or 
Lead Pany who ii design11ed in accordance with paragraph 24.S, to l!ave day-to-<lay 
responsibility for the development of a Product and the development of any related 
Subproduct or Teclll!ical Plall. 

(63) "QA'd/QC'd' means quality assured/quality controlled. 
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(54) "Report of Assessment'' means a reporr of the assessment of :<a1ur.1! 
Resource Damages. consi.sting ot the preassessment screen detenninalion, the :-,iarur.11 
Resource Damage Assessment Plan. and all documentation supponing the determination 
required in the injury detennination phase, the qua.iification phase and the damage 
determination phase. all ln accordance with the requiremen~ and procedures of any 
.1pplicab!e regulations promulgated by DOI pursuant to Section JOl(c) of CERCLA. 
-l.::! L".S.C. § 965l(c). and the requiremenr.s and procedures of Section XLII. 

(65) "Representative" or "Committee Representative" me~ru a 
representative of an Organization on the RMA Comm.ittee. 

(66) "Respome" or ''Respons~ Action" has the same meaning as 
·•Respond" or "Response·• as defined by Seetion t0I(2S) of CERCL.A. "2 C.S,C. 
! 9601(,5). 

(67) "Response A.ctioo Strucrure" means any building. equipment. or 
improvement constructed or placed at the Site itt COfmectio.o. with a Response Action. 

(68) "RI" means a remedial itrvestigation. a defined in the NCP. which 
is performed for an Operable Uni_t, 

(69) "RI/FS" means the remedial investigation/ feasibility study, as 
defined in the NCP. which is performed for an Operable Unit. 

{70) "Rl/FS Deadlines" mo:ans the dates wblch ue identified pursuant :a 
paragraphs 20.2.(a), 26.6 and 26.7 and are appended hereto, and are enforc:eable 
pursuant io paragraphs 28.l~lSJ. 

(71) "Rl/FS Repon" meam a d0a1ment prepared pursuant to 
paragrapa 24.62. 

(72) "RMA Committee• or "Comm.ittee" means the eatity utablished 
pursuant to paragraphs 1.5.l and 1.5.2. 

(73) "RM.A. Col&.ncil• or "Cow:11:il" mew the- m1nag,.inent body 
established pumwLt to puqnpbs 16.1•16.J. 

(74) "ROD" me,m the Record of Decision for an Operable UniL The 
term. does aoi indude. &D tR.A Decis.ion Docwnent. 

(75) "SAPC"' me,m the Steering and Poliq- Committee whic:b shall 
consist of the following memben: the Amtf Deputy for Enviromne11t. Safety and 
Oc;c:upational Health (or other official of c;ompatabie authority and respomibility); the 
Regioaa.1 Adminlsrrator of EPA. Region 8 (or other official of comparable authority and 
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responsibilicy): the Director of the Colorado Department of Health (or other official of 
comparable authoricy and responsibility); and a Vice President at SheU. 

( 76) .. SAR" means a Study Area Rep·ort, l.e .. a report which summarizes 
the data in the CA.Rs on a geographic or contami.nauon flow basis. 

I .. ) 'Schedule" means any time limiL other than a RI/FS Deadline, 
established pursuant to this Agreement or the Technical Program Plan which governs 
the conduct of pomons of a RI/ FS. 

1,78) "Settlement Agreement" means the exe.cuted "Settlement Agreement 
between the L ruted States and Shell 011 Company concemmg the Rocky Mountain 
,¼senal." effective February 17, l989, including all exhibits thereto (and any 
amendments or modifications thereof and supplementS thereto,) 

(79) "Shell" means Shell Oil Company and any successor> or assigns. and 
any office or subdivision thereof; and includes the subsidiaries of Sheil and the officers. 
employees and agents of Sheil when acting within the scope of their authoriJY,~·----- _____ _ 

(80) "Signatory' means any Organization that executes this AgreemenL 

(8!) "Site' has ttle meaning set forth in paragraph 4.1. 

( 82) "State" means the government of Colorado and any successor> or 
assigns, and any department. division. agency, office or other subdivision thereof. and 
includes the officer>, employees and agerus of the State when acting withm the scope ot 
their authority. 

(83) "Subproduct" means a secondary aspect of an Operable Unit for 
which a Subproduct report is ptepared and which is used in preparation of a Product. 
The tertn includes 011-0oq and New SubproductS. 

(84) 'Supplememal Reapome Ac:lion' means a Response Action for the 
Site selected after fin11izatio11 of the On-Post ROD. Tbe tertn does no1 include either 
an Emergen~ Ac:lion, or a modi!'lcalioa of a ROD in accordallce with paragraph 25.16. 

(85)-'SupplimeaiirResponse Ac:lion Plaa" means the plan that shall 
govern developmelll of a Rl/FS and ROD for a Supplemental Response Action. as 
provided in Section XXXIIL 

(86) "Supplement&! Response Action Deadline' means any timetable or 
deadline for complelioa of a Rl/FS for a Supplemental Response Action or for 
selection of a ROD for a Supplemental Re$ponse Action. as developed pursuaa1 to 
parasraph 33A • • 
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( 87) ·Technical Plan" means a reasonably detailed plan for the 
development of a Product or Subproduct. 

(88) ·Technical Program Plan" or "Plan" means the document that sets 
forth Rl/FS Deadlines. deadlines for completion of IRA Decision Documents. 
Schedules. J.nd ocher provisions prepared and adopted in accordance wirh Section XX. 

(39) "TRC" means the Technical Review Committee described in 
paragraphs 19.1-19.6. 

(90) "United States' means the Federal government any depanment. 
agency. Region. office or subdivision thereof (including but not limited to the Army, 
A TSDR. DOD, EPA and DOI): and includes the officers, employees and agents oi the 
l: nited States when acting within the scope of their authority. 

xv. RMA CQMMIIIEE 

15. l Upon completion of tbe _Technical Program Plan. the Anny designated an 
employee 10 serve on the RMA Commi11ee u the Coordinaior for the On-Post and Qff. 
Post Operable Units. Tbe Coordinator shall be responsible on a daily basis for assuring 
the Army's implementation of the.RI/FS. the IRAs, Final Response Actions, Emergency 
Actions and Supplemental Response Actions for tbe On-Post and Off-Post Operable 
l: nits in accordance with the terms of Ibis Agreement tbe Technical Program Plan. and 
the Settlement Agreement 

15.2 Upon the completion of the Tecbnical Program Plan. tbe other 
Organizations each designated an employee 10 serve on the RMA Committee u its 
Committee Representative. Each Representative shall be responsible an a daily basis 
for ensuring his or her entity's fulfilllllent oi its responsibilitie, regarding a Ri/FS. the 
[RAs, Final Response Actions, Supplemental Response Actions and Emergency Actions 
in accordance with the rerms of this Asreement the Tecbaical Program Plan and the 
Settlement AgTeemenL The RMA Committee shall consist of the Coordinator and the 
Committee Representalioes. A represenzative of DOI may anend aad participate in any 
meeting of the Commine. (but shall not vaie). • 

!S.3 The Oqlnizatio,is shall transmit all written communications between each 
other after the effective due of tbis Asreement with re,pect to a RI/FS, the IRAs. Final 
Response Acdom, Supplemeaw Response ACl!ons and Emergency Actions or related 
matters conc:eming the Arsenal, througlt the Coordinator and Committee 
Represenwi>el, excepi for policy matters raised clirectly with SAPC, communications 
between attorneys or documents excluded by paragraph 21.l(a). 

15A The RMA Committee •ball meet informally approximately 011ce each 
montb. Although the Lead A,tency and the Lead P3!1Y have ultimate responsibility for 
meeting their respective Deadlines, the RMA Commmee shall endeavor to assISt 1n thtS 
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effort by scheduling meetings to address Products. Subproducts or Other Dc!Lvcrables. 
semng and reviewing completion dates ior Technical Plans. Other Deliverables. and 
:eports for ProductS and Subproducts. overseeing the performance of all tnvirorunent.11 
:-nonitarmg at the Site overseeing the performance of the RI/FS. the IR.As. Final 
Response Actions. Supplemental Response Actions or other Response Actions. 
reviewing the progress of the Technical Program Plan and the status of Technical Plans. 
Products. Subproduccs. and Other Deliverables. attempting to resolve dlsputes 
i::formally, making nece5sary and appropriate adjustmenu co Schedules. advising the 
R).{A Council whenever a Deadline cannot be attained and retommending. where 
warrante-d. that a Deadline be e,r,tended in accordance \I/1th paragraphs :6.8.:6. 18. 

15.5 The R~ Committee may create suctt subcommittees as it approves bv 
majority vote ot the Organizations. • 

15.6 Special meetings of the RMA Committee shall be held upon majority 
agreement of the Or_ganizations. 

XVI. RMA COU;-tCIL 
--M~1-Wifh1n=s=ev~ec::nc-do:accys~of:;-:;:th:--:e~co=m=p-;-le:::ti:-::o:-::n~o-;f-:th;--e---:T~ec::h---ru---.c·a-:--l :Pr_o_gr_am Plan. the 

Organizations each deS1gnated an employee to serve a.s a member of the R:¼A Council 
for the On-Post and Off-Post Operable Units. 

16.2 The designee of the Army shall serve a.s the ehairman of the RMA 
Council for the On-Post -and Off-Post Operable Units. 

16.J The Coordinator and Committee Representatives may also serve a.s 
members or alternate members of the RMA Council and may anend and panicipate ,n 
any meeting of the RMA Council Counsel for the Organiza<ion.s may, subject to 
paragraph 13.1. also attend and panicipate in RMA Council meetings. A representative 
of 001 may altend and panicipate in meetings of the Council (but shall not vote). 

16.4 The chairman sllall schedule regular meetings of the RMA Council 
approximately every three mnarm. !hall trammit a proposed asenda at least ZO days in 
advance of such meetiq and sball trammit a final asenda ai least 10 days in advance of 
such meewi, which sll&II illcorporare any additional matter thal a member requests be 
included. Reswar meel!!!I! sball_b.e_for-the.plll;)Ose-of-reviewing-a:nd commennng on 

----the·progreu-•Tlillif lhe Technical Propm Plan and on the status of all Technical Plans. 
Product and Slibproduct repons. and Other Deliverables, and oveneeing the 
performance of the RJ/FS, the IRA5, Final Response Actions. Supplemental Response 
Actions or other Rapame Actions. The RMA Cowicil shall attempt to resolve 
differences between the Orpnizations and shall address any other matter which a 
member timely seeks to have placed on the asenda. 
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16.5 Special meetings of the R~ Council shall be held at the request of acv 
Organization. As much norice for special meetings as is fe~ible under the • 
ctrcurrutances shall be provided by the chairman. 

XVII. STEERINQ AND POLICY COMMITTEE CSAPC:l 

l. 7, l On the completion of the Technical Program Plan. the Organizations each 
designated an employee to serve as a member of the SAPC for the On-Post and Qff. 
Post Operable Units. The SAPC shall consist of the following members: for the Cnited 
States. the . .i..rmy Deputy for Environment. Safety and Occupational Health ( or other 
official of comparable authority and responsibility) and the Regional Administramr at 
EPA Region 8 (or other official of comparable authority and responsibility): for the 
State. the Director of the Colorado Depanment of Health ( or other official of 
comparable authority and responsibility): and for SbeU, a Vice President oi Shell. A 
representative of DOI may attend and panicipate (but shall not vote). 

17.: The function of the SAPC shall be ( a) to decide significant policy issues as 
they relate to assessment. selection. design and implementation of Response Actions at 
or associated with the Site and (b) to resolve disputes relating to assessment. selection. 
design. and implementation of Response Actions at or associated with the Site when 
such disputes have not been reso!ve_d at the RMA Council !eve! and which have been 
elevated to the SAPC for resolution. 

17.3 Unless otherwise agreed by all memben of the SAPC, the SAPC shall 
meet approximately quarterly at a rime and location to be detennined by the SAPC. .-\t 
the quarterly meetings, the SAPC shall address any policy issues or other matters placed 
on the agenda. In addition to iu regular quarterly meetings, the SAPC may hold special 
meetings as necessary to resolve disputes or address policy issues or other matters. If a 
special meeting of the SAPC occurs near the time of a regularly scheduled quarterly 
meeting. the SAPC may aaree to cancel or posrpone the quaner!y meeting. as 
appropriate. 

17.4 The EPA member of the SAPC, or bis or her designated representative. 
shall chair all meetings of the SAPC. EPA shall prepare an agenda punuant to the 
recommendation of the RMA Council and distribute the agenda prior to each SAPC 
meeting. EPA shall iudude on the agenda any policy issues or .other rnatten raised by 
the other SAPC memben. 

17.$ During SAPC meetings, Shell, the State and the United States may each 
be accompuied by lepl and technical advison. A SAPC member who cannot attend a 
meeting may desiSJWe an alternate representative, who shall be fully authorized to 
make comrnitmenu and take positions on behalf of the Organization he or she 
represent5. 
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XVIII. FI:,i AL REY)EW CO:,iMITIEE C'FRC) 

!8.1 On the completion of the Technical Program Plan. the Organizations e.1c':1 
designated an employee to serve as a member of the FRC for the On-Post and Ot:f-Post 
Operable L:ruts. The FRC shall consist of the following members: for the L:nited 
Srnces. the ,.\.sstsrant Secretary of the Army (Installations and Logistics) (or other offic:ai 
of comparable authority and responsibility) and the Administrator of EPA (or other 
official of comparable ,uthoricy and responsibility) who shall chair meetings of the FRC. 
for the State. the Governor of Colorado: and for Shell. the President of Shell. A 
representattve of DOI may attend and participate in meeting, of the FRC (but shall cot 
vore ). 

18.2 FRC meetings shall occur only as needed to resolve disputes or policy 
issues. The Organizations may each bring legal and technic:a.l advisors of their choosir.g 
to FRC meetings unless otherwise agreed by Shell. the State a.ad the United States. A 
FRC member who caMot attend a meeting may designate an alternate representative. 
who shall be fully authorized to make commiunentS and take positions on behalf of the 
Organization he or she represenu. 

XIX. TECH:,i!CAL REY(EW COMMlTIEE /::IRC'l 

19.1 Within 21 days of the completion of the Technical Program Plan, the 
Army, in consultation with the other Organizations, designated, pursuant to lO L:.S.C. 
§ 2705(c) and paragraph 19.6 tbe following to serve as members oi the TRC: 

(a) 
representative; 

District; 

(b) 

(c) 

(d) 

(e) 

(I) 

(1) 

The chairman of the RMA Council who shall serve as the Army; 

A repraentative of EPA ( as designated by EPA); 

A representative of the State (as designated by the State); 

A represear■iive of Adams County; 

A representati>e of the City and County of Denver; 

A representative of Commerce City; 

A representative of the South Adams County Water and Sanitation 

(h) A representative of the Tri-County Health Authority; and 
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(i) Three public representatives who shall represent a cross section oi 
ci ... ic. educational and other such groups irom the local community. 

l9.2 The chairman of the RMA Council shall serve as the chairman of all TRC 
meetings. A representative of each of Colorado's United States Senators and ~embers 
of the L"nited States House of Representatives. Sheil. and counsel for the United States. 
Army, EPA. DOI. Shell and the State, may each attend and panicipate in anv TRC 
meeting as ex-officio members of the TRC. • 

19.J The purpose of the TRC is to afford a forum for cooperation between the 
.¼my and concerned local officials and citizens and provide a meaningful opportunity 
for th• members of TRC to become informed and to express their optruon about 
significant aspectS of the RI/FS. 

19.4 The chairman shail schedule regular meetings of tbe TRC approximatelv 
every three months. Regular meetings of the TRC shall be for tbe purpose of review'ing 
progress under the RI/FS Plan and discwsing other matters of interest to the TRC. 

19 .S Special meetings of the TRC shall he held at the request of the Army or 
EPA. 

19.6 To avoid unnecessary delay and administrative procedures, the 
Organizations intend that tbe appointment of tbe TRC and tbe performance of itS 
activities need not comply witb tbe Federal Advisory Committee Act. S U.S.C. App., 
86 Stat. 770, and tbe Federal Advisory Committee Management Regulatiom, -11 C.F.R. 
§5 101-6.1001-101-6.1035. 

19.7 The Custodian shall distribute 10 the TRC every three months information 
concerning tbe supplementation of tbe Administrative Records wbich OCCW'Ted during 
that period. 

XX. ADOPTION Of TEQOOCAL PROGRAM PLAN 

(i) Purpg1e of IcsbW Pmmm Pfan 
20. l The O..,Dinliom have developed a Technical Program Plan to govern the 

completio11 of Ille RI/FS ror the On-Post and Off-Post Operable Unjts. 

20.2 The Technical Program Plan: 

(a) Has goals for the issuance of tbe Anny's preferred remediai action 
for the Off-Post Operable Unit and for the issuance of the Army's preferred remediai 
action for the On-Post Operable Unit; • 
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(b) Identifies. without .specifics. the Products and Subproduccs :med in 
paragraphs 24.30. :?-1.32 and :?4.34 which ( l) shall proceed without substamial 
modification. (2) are sufficiently completed as oi the date of the Technical Program Plan 
or ( 3) require such substantial modification as co be designated ~cw ProductS or 
Subproducrs in accord_ance with paragraphs 24.7•24.8; 

(c) [demifies any ~ew Products or Subproducts not identified in 
paragraphs ::.iJo. :?-kJ2 and :?4.3-1 which shall be added to tho RI/FS for the On-Post 
and Off•Post Operable L'nit: 

Id) [dentifies any '.'/cw Products or Subproducts that require ."-R.-'..R 
determinations: 

( e) [dentifies Other Deliverables. to the extent they are known: 

(t) Establishes Deadlines for the completion of IRA Decision 
Documents: 

----------(g)-!dentifies-RltFS-oeadlines for tl1e milestones listed in 
paragraph 26.7; 

(h) Identifies Schedules; and 

(i) Avoids addressing specific issues whicb can be better resolved in the 
context of the specific Technical Plans, Producu, Subproducu, Other Deliverables. 
Rl/FS Reporu and RODs. 

20.3 The Technical Prosnm Plan also addreues and resolves previously 
identified and new issues wbicll solely relato. to tile general conduct of a R!/FS that 
were clearly raised by an O'5•nizanon during the course of drafting or commenting on 
the draft Technical Prop-am Plan. 

< ii) PeveLggmcm of Qofts of T,;chQical Prgmrn PJan 

:?0.4 Representatives of the Orpnizations and their respective counsel 
conferred witb eacb otbell' coumel ill an effon to develop a draft Technical Pro!!W!) ___ _ 

-----Plan-by-consemua-to-th~-muirnwn-extencpracticaol..-

20-' Atr.r conferriaa with the Organizations, tho Army prepared a draft 
Technical Proaram Plan. 

20.6 On or about December 4, 1987, the Army transmitted the draft Technical 
Program Plan co tl!e other Orgaoiarions for review and commenL 
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:o.7 Within 50 days of receiving the draft TechrJcal Program Plan. the other 
Organizations transmitted their written comrnems on the draft to the Armv. and Sh~ll 
1de:'.tiiied the Products. Subproducts and Other Deliverables for which Sheu propos~d :a 
be Lead Party. 

c0.8 Within JO days of the close of the 50-day period specified in 
paragraph :o. 7. the Army transmitted to SAPC (and to the other Organizations): 

(a) A draft final Technical Program Plan; 

( b) Copies of the written commenu of the other Organizations: 

(c) The Army's response to timely written comments received from the 
other Organizations; and 

( d) The Army's response to SheU's proposals to be Lead Party. 

(iii) Approval of Technical Prop:am Ptan 

Z0.9 Within approximately 15 days after receipt of the draft final Technical 
Program Plan with the commenu and responses. SAPC met to decide the unresolved 
issues. to reconcile any inconsistencies and to direet the finalization of the Technical 
Program Plan in accordance with itS decisions. During the week prior 10 the SAPC 
meeting, the Organizations met and attempted to reconcile as many differences as 
possible concerning the Technical Program Plan. A:J. unresolved issues were placed on 
the agenda for the SAPC meeting. ID reviewing the draft final Technical Program Plan 
and in deciding the unresolved issues. SAPC considered the impaet of each of its 
decisions on the goals set fonb in parqraph 20.2(a). 

20.10 To the ment that an Organization did not objeet to the draft final 
Technical Program Plan during the course of the SAPC review, it is deemed to have 
approved the Tedmic:al Pro,ram Plan. 

20.11 U within 20 days of its initial meeting SAPC • could not have decil!ed a 
dispute concernillg the T ecbnic:al Program Plan, any of the Organizations could have 
elevated the issue 10 tbe FRC by notifying the other O,pnizations in writing of such 
intent within 5 days of the close of SAPCs 2Cklay review period. FRC would have had 
:o days thereafter 10 resoi.e the dispute. Tlte·decision of FRC with respeet to such 
dispute would have been refleeted in the final Technical Program Plan. 

20.12 The Army bad 15 days 10 revise the draft final Technical Program Plan 10 
make it consistent with the decision of SAPC (or FRC. if FRC resolved a disp•te 
concerning the Plan). After revisinl the Technic:al Program Plan. the Army transmitted 
a copy of the Technical Program Plan to SAPC wbich approved the Technical Program 
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Plan upon its determination that the Technical Program Plan is consistent with the 
Cecision of SA.PC ( or FRC. if FRC had resolved a dispute concerning the Plan) . 

.:o. 13 f'o\lowing SAPC or FRC approval o[ the Technical Program Plan. copies 
of the P!.:in w~re issued by the Army to the other Organizations. The RI/F'S Deadlines 
i:scablisheu b~ and J.ppended to the Plan thereafter shall apply to the RI/FS for the On• 
Posr and Ot'i-Posc Operable L'nits. 

(iv) SubseQuem Extensions af Deadlines 

.:o. H If subsequent to the approval of the Technical Program Plan. an 
Orianization determines that an extension of an RI/F'S Deadline is warranted for anv 
reason. it may request such an extension in accordance with paragraphs 26.17-26.13. ·_;_;1 
oxtensions oi R!/FS Deadlines shall be appended to the Plan and shall thereafter apply 
to the appropriate RI/FS. . 

c0.15 The Technical Program Plan shall be amended to include a current list of 
all use reStriction, applicable for the Arsenal. The Army shall submit such tes.tri.ctions, ____ . _ __ 

---~"'u-a·nrr~o-n:rrfiereoL701hTIAl'C-for review and approval. 

(v) Amendment of •b• Ies:bais:•I Prowro Pian 

20.16 Within 90 days of the adoption of this Agreement, an Organization may 
seek to amend the Technical Program Plan as necessary to incorporate changes or 
requirements that result from the adoption of thi! Agreement or the Settlement 
Agreement. An Organization may see_k such an ameadmeat by submitting a concise 
written request to the RMA Council . 

.:o. I 7 In the event that unanimous agreement i! not reached by the RMA 
Council on the aced for an amendme11t of the Plan, pursuant 10 paragraph 20.16, any 
Organization may invoke Dispute Resolution 10 determine if such amendment shall 
occur. 

20.18 The proponent of a proposed amendment of the Plan shall prepare the 
text of the proposed amendment. 

XXI. EXOJANQE AND PRESERVATION OF INFORMATION 

21.1 Prior 10 the effective date of this Agreement, Exhibit E 10 the February I. 
1988, and June 7, !988, proposed cocsent decrees governed the exchange and 
preservation of information by the Siptories. On the effective date of this Agreement. 
thi! Seciion shall control the exchange and preservation of information by the 
Signatories. Oa thil Agreement becoming binding on a Sip10ry, the Signatory shall: 
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(a) Provide on request, subject to the provisions of 
subparagraph 21.l(e)(l) and (2), the other Signatories access. for purposes of reviev.· ar:d 
copying. and without the need 10 make any formal request un<ler tl!e Freedom oi 
Information Act or similar state law, to all technical information or sampling or test dara 
previously obtained or generate<! by that Signatory or iu ageats relatins to the Rl/FS or 
contamination at the Site, except for: 

proQuct; 
( i) Prhileged anorney-client communications and attOmey ..,,.ork 

(ii) Communications between two or more of the Signatories. 
which retain their privilesed or work: product status becaWie oi their occurrcnce in the 
conte.'<t of the joint or cooperative conduct of litigation; 

(iii) Communications whkb are subject to the deliberative process 
privilege among or between persoMel of 1he Anny, EPA or the State and their 
respective managemen15, and communicarioru of a similar aarure between Sbell 
persoMei and Shell management; 

(iv) Post-contra.ct award communications between the Annv, EPA 
or ShelJ and their respective coo.tractors concenting the performance of work by sllcb 
contractors (but not conuact change-orders, modificatioas. amendments or similar 
communicatiorui): howBYer. factual or technical information whicb is found only in such 
communicationa sbail be. promptly provided to SAPC. at SAPCs request, by the 
appropriate Signatory wbere these may prove relevant to a matter submine<l to Dispute 
Resolution; 

(v) Pre•award communications or information received from or 
e:icchanged with prospective bidders potential. government conmctors or any other 
person submitd.Dg bids or proposals to tbe Army or EPA to the enea.t that these arc 
coru'identia1 u provided by the applic:&ble StatuleS or regulations governing Federal 
contrac:;ing. procurement or acquilitioa. procedures; 

• (..;) Pre•award communications or information received from or 
e:icchanged witb pr05pec:tive bidden. potential Sb:ell coccract0rs or any other person 
submitting bids or proposala io Shell except to the extent that disclosure i! reqWred by 
law. 

(vii) Communications between tbe Arm¥ or EPA with the staff. 
mernbe!'I or comminees of Con,ress. subjea: however, to the right of any Organization 
to obtain iDfomw:ioa. wbich is otherwi!O available by law; 

(-.iii) Oocwnencs generated for purposes of settlement 
negotiations; and 



( ix) Documents prohibiced from disclosure in accordance with 
Protective Orders '.'ios. 1. :?, 3, and 4 in Gaited States 11, Shell Oil Co,, Civil Action 
\o, 83·C<:!Ji9 (consolidaced with :-,.io. 83·C-2386)(D. Colo.). or pursuant to the terms oi 
che Settlement Agreement. 

I b) Hold all Confidential Informational delivered pu~uant to 
;ubparagraph 21.l(a) sub3ect to subparagraphs 21.l(b)(l)-(3); for purposes oi this 
provision. ··coniidentiat Information·' means all records, reports, or information 
designated in accordance with Section 104(e)(7)(C) of CERCLA. 42 U.S.C. 
I 9604{e)(7)(C), or marked or stamped by an Organization or a Coa<ractor with the 
legend "Confidential Information·· that concerns or relates to the trade secrets. processes. 
operations. style ot work. or appararus. or to confidential statistical data. amount or 
source of any income. profits. losses. or expenditures of any person. firm. pannership. 
corporation. or association: and all other records. reports, or information that an 
Organization or Con~ractor is required by law or contract to maintain con.iidentiaL 

(i) Signatones shall treat as highly confidential, and not publish. 
divulge. disdose. or make known in any manner or to_any_c,ctenLnot-aur-hol"i-zed-or---

---·······--re·qurre,n,y law, any ConffilemiaC!nfonnation received by, or made available to, them 
pu~uam to this AgreemenL If the State is not a Signatory, no other Organization shall 
be required to provide any Confidential lnforrr.ation to the State hereunder until the 
State ente~ into a confidentiality agreement with the Organizarir11u by which the State 
agrees to maintain the confidentiality of such Confidential Information on the tenns set 
forth in this subparagraph 21.l(b). 

(ii) Nothing herein shall prevent an Organization from using 
Confidential lnfonnation of the others in coMec:tioa with Dispute Resolution or judicial 
review: provided that the Orpnization gives the others at least 10 days prior written 
notice of ics intent to use the Coa.fideatial Information for sucb purpose and takes all 
reasonable steps to limit to tbe maximum meat practicable the disclosure of sucb 
Confidential Information. 

(ill) The provisions of tbiJ subparagraph 21.l(b) shall not limit 
(A) any nghcs any Orpaizadoa may otherwise have uader the Consent Oec:ree or 
applicable law to obtain or use u,y Confidential lnfonnadoa. or (B) any remedies any 
Organization may bave Wider applicule law or contrac;!_fpr_dis~losure-or-use.by-the-----­

-----others-of·u,y·Clfnfiden!iil liiformation. 

(c) Provide tbe others on a regular basis with al least seven days 
advance notice (by l.ocalioa and geaeraJ description of the type of activity) of all 
sampling and other field activity to occur in an identified geographic area in coMection 
with a Rl/FS; 

(d) Provide the others. on request and to the llllllimum extent 
practicable, with "splics" of all samples taken ia connection with a RI/FS; 
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(e) For all sampling and test data collected in connection with a. RirFS. 
transmit to the ochers automatically: • 

(i) QA'd/QC'd data for such sampling or test results within JO 
days ot the can:i,pletion of the quality assurance/quatiry control process: or 

(ii) The "raw" sampling or testing data. if no QA'd/QC'd data 
are transmitted co the ochers within !50 days of the date when the sample was taken or 
the test occurred. except where there is a showing of good cause and agreement bv all or 
the Si•natories that additional time shall be afforded for the transmittal of the • 
"QA'd/QC'd" data; and • 

(0 Preserve for at lease five years from the issuance of the final ROD. 
irrespective of any document retention policy to the contrary~ all documents or 
information not excluded by subparagraph 21.l(a) concerning: 

(i) 

(ii) 

(iii) 

Any Rl/FS for an Operable Unit: 

Conramioation at. the Ar!enal or .released from the Ar!enal: 

Any IRA or Final Response Actio11. 

2!.2 The documents described in subparagraph 21.1(0 shall be preserved at the 
J AROF. The expense of operating the JARDF shall be accounted for by the Army and 
Shell in accordance with the Financial Manual After the conclusion of the 5-year 
period. Custedian shall notify the Signatories at least 60 days in advance of when it 
intends to destroy such documents. If any Signatory requests that the Custodian retain 
the documents for a longer period. the doc11menu shall be retained for such additional 
time as all Signatories may a,rcc or the Court may order. 

21.3 The dlsclOSlllll of all or any of a discrete portion of an otherwue privileged 
document described in subpvqrapb 21.l(a), or the entirety of sucb document(s). shall 
not constitute a subject matter waiver or a waiver of an 0Uler.v1se valid privilege claim 
for the undisclosed portion of tha1 doc11rneu1 or for any undisclosed doc:umenu of that 
type. 

21.4 Nothing in parqrapb 21.1 shall be construed 10 deny any person access to 
a docurnen1 the disclosure of wbich would be required pursuant to the Freedom oi 
Information Act, 5 U.S.C I 552, or the applicable provisions of Colorado Revised 
Statutes, "Public Records," Colo. Rev. StaL u 24-n.201 • 24-n.205. 
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X.Xll. ASSESSME:-<I A;'iD 1~1l'lE~E:-<TAJJO:-.' OF I'.'<TERIY! 
RESPONSE ACTIONS iIB¾i 

~::.1 Prior to the effective date of this A,greement. the Februarv l. 1988, and 
June i. t988. proposed consent decrees go ... erned the assessment and iITlpiementanon at 
CR.As. On the effective date of this Agreement. this Section shall control the assessment 
:.rnd Lmple~entat1on oi IRAs. The Organizations agree th.at the 1RAs listed below are 
necessary and appropriate: 

(a) Groundwater [ntercept and Treatment System :"lorth of the Arseooi: 
This action consists 9f the construction of one or more pump and treat systems off-oost 
of the .-\rsenol following assessment and selection, as pan of the IRA. ' 

(b) Improvement of the North Boundazy System and Evaluation oi ail 
Existing Boundary Systems: This action comists of (i) assessment of the need for 
improvements (such as e"Paruion) to the :-forth Boundazy System and assessment. 
selection. and implementation of any necessary improvements to th.e system. (ii) 
assessment of the other two boundazy systems (Irondale and Northwest) on the Arsenal 
and assessment. selection and implementauoa. of any appropriate improvemenu to tnese 
systems as necessary~n(L(iii)_implementation-of-the-groU11dwa1er-recharg~ trenches to 

------,cncrease the rate of reinjection of treated groundwater in coMection with the North 
Boundary. 

(c) Groundwater Intercept and Treatment System North of Ba.sin F: 
This action comists of assessment and selection of a grolllldwater intercept and 
treatment system north of Ba.sin F and implementation of sucb a system as necessary. 

( d) Oosure of Abandoned Wells on the Anenal: This action consms 
of sampling. plugging. and closing of wells on the Anelli that are not currently part oi 
the on-going groundWater monitorin& program or that are not suitable for inclusion in 

the future monitoring program. The plugging and closure shall be performed in 
accordance with the criteria dneloped in July 1987 by the United States, the State and 
Shell 

(e) Grolllldwuer Intercept and Treatmem System in the Basin A ;,leek 
Area: This action e0asia11 of design and constr11ction of an alluvial groundwater 
intercepi and trQlltlem system in the Basin A Neck area on the Anenal. 

(f) Basin F Liquids. Sludges, and Soils Remediation: This action. 
which is on-aom, and will contit111e, comisu of remediation of contaminated liquids. 
sludges. and soils from and under Basin F. Once liquids are removed 10 temporary 
storage tanks (constr11cted by Shell punuant 10 the Basin F MOU), the soils and sludges 
rem:rining in the basin and Ill- down to a spec:ilied depth beneath the basin liner will 
be solidified as necessary and tramponed to a temporary holding area. where they will 
be properly stored prior to treimnent or disposal. Treatmem or disposal of soils aad 
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sludges shall be undertaken either as a subsequent phase of this IRA or as pan ot' ,he 
Final Response Action ior the On-Post Operable t:nit. 

(g) Building 1727 Sump Liquid: This action consists of remediatin• 
contaminated liquid in the Building 1727 sump to mitigate any remaining threat ot' • 
releas~ oi liquids from this sump. 

(h) Closure of the Hydrazine Facility: This action consists oi (i) 
treitment and disposal of pretreated liquids in tanks used ior storage of waste products 
from the blending of rocket fuels and (ii) dismantling and disposal of all rematning 
above-ground structures associated with the hydrazine facility. 

(i) Fugitive Dust Comrol: This action consists of selection and 
implementation of a dust suppressant program as expeditiously a5 possible. 

U) Sewer Remediation: This action consists of remediation of certatn 
priority portions of the sanitary sewer to minimize this potential pathway of contaminant 
flow. The priority list of sewer system segmentS for this action will focus first upon 
those segments located below the groundwater table. 

(k) Asbestos Removal: This action consists of the United States' on-
going survey of friable (i.e., flalcing) asbestos on the Arsenal and the prompt ternoval 
and disposal of i~ if the survey indicates a potential for human exposure. 

(1) Remediation of Other Contamination Sources: TbiJ action con51;r, 
of assessment and. as necessary, the selection and implementation of an IRA for the 
Section 36 Trenches, the Section 36 Lime Pits, the M-1 Settling Ba5ins, the Motorpool 
Area. the Railroad Holding Track in the Rail Classification Yan! and. when appropriate. 
the placement of any material excavated from such locations in a properly constructed 
temporary storage area or areas on the Atsenal. If any O'J3nization identifies any 
additional source area for inclusion in this IRA. the Orpnizacion may submit 10 the 
others a wrinen report idenlifyinJ the source area proposed for inclusion and setting 
forth the factual. technical. and scientific basis for the proposal. Within 30 days after 
submission of the report, tbe Azmy sllall determine whether the source area should be 
included 'in this IRA and notify Shell. EPA and the State of its detennination. If Shell 
or EPA disqrees with the Army's determination. Shell or EPA·rnay invoke Dispute 
Resolution. 

(m) Pretreatment of CERCI.A Liquid Waste: This action consists of 
development aad implemenl&lion of a program to treat wastewater resulting from the 
assessment and implementation of Response Actions for the Site ( e.g., treatment oi 
wastewater) from the Aneaal laboratory and treatment of deCl'ntarnination water prior 
to their discharge into the Aneaal sanitary sewer, or development of other appropriate 
measures for the disposal or reuse of sucb water. • 
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~: . .:? The process set forth in paragraph 2~ . .3 shall govem design and 
implementation of the Basin F Liqu~ds. S~udges and Soils Remediation identified in 
~~ragraph 1:2_.l(f) •.. The. process set torth_,1~ para~~aph 2:2~4 shall govern implementation 
at the [RAs 1~ent1f1ed in subparagraphs 0_.l(b}(111) and .Ll(d). The process set forth ,n 
paragraph ~:., shall govern imptementauon of the IRAs identified in 
subpar:i.graphs ::. Hi) and 22. l(k). The process set forth in paragraphs ZZ.5-2:!.14 shall 
govern asseHmer.t. design and implementation of the IRAs identified in 
subparagraphs ll.l(a), :::.l(b)(i) and (ii) 2:.l(c), 22.l(e), 22.l(g), ::.t(h), ::.tU). c::.: 1:1 
and ::.l(m). 

:~.3 Because of the nature and status of the IRA for Basin F. as identified ln 

paragraph ::.l(f), the design and imp[ementation of that IRA shall be as follows: 

(a) This [RA shall attain ARARs to the maximum «tent practicable. 
The . .i..rmy shall provide to EPA. DOI. Shell and the State a draft ARAR selection 
document. which they may review and comment on within 1 days after receiving the 
document. 

(jl)____A/J~_r_E~&_D.OL-5he!Lanc1-the-5tate-have-an-oppom.initv-to,--­
comment on the draft ARAR selection document. the Army shall prepare a proposed 
decision document for the final design of the IRA. Titls design decision document shall 
be presented in draft to EPA. DOI. Shell, and the State and the public with a 30-day 
review and comni.ent period. 

( c) After close of the Jo-day comment period, the Army shall prepare , 
proposed final design decisio11 document which any Organization ( or DOI. subject to 
paragraph 30.Z) may raise to Dispute Resolution. The Army shall thereafter finalize ,,.e 
decision document co11Siste111 with the resulu of Dispute Resolution. if invoked. Any 
Organization ( or DOI. subject to paragraph 30,2) may again iavoke Dispute Resolution 
if it disagrees that the final decisio11 docume111 is co11Sistent with the resulu of Dispute 
Resolution. if invoked. 

(d) The final design deci5io11 docume111 sltall include IRA Deadlines for 
implementation of this IRA (if aot set fonb in Ille Technical Program Plan) and shall be 
supported by a publicly availabl- adminis"'ltive record. wbicb shall include, but not be 
limited to, signific:u1 facts 111d srudies supporting the initial decision to conduct this 
IRA. all comments recciv...11Lq>J1~Jt'.ling_the_finaLdesign_of_tlle-action.and-tlte-AmlyCs------
response to tllose commems. ' 

(e) U any Organization or 001 believes that this IRA is not being 
properly implemented, it may so advise the othen and shall recommend how the action 
should be properly implemented. The OrganizatiollS sltall attempt to reach unarumous 
agreement regardiag sucb recommendation. Airf Orga11izarin11 ( or DOI. subject t.o 
paragraph 30.Z) may submit the matter to Dispute Resolution 10 resolve the 
disagreement 
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(f) Shell has the right to participate in the implementation ot this IRA 
pursuant to the conditions and provts1ons of this paragraph. 

(g) This IRA is also subject to paragraph 22.S. 

(h) 11 the Army determines that the Basin F liquids need to be removed 
from tempor::iry storage prior to implementation of the Final Response Action for the 
On•post Operable Unit to avoid exceeding the service life of the tanks. it shail so notiiv 
the other Organizations and DOI in writing. Such notification shall fully explain the • 
basis of the Army's determination. The Army shall then prepare a proposed plan for 
the treatment and disposal (and temporary storage, if appropriate) of the Basin F 
liquids. and shail provide a draft of the plan to the other Organizations and DOI for a 
30•day period of review and comment. After considering the comments received. the 
Army shall issue a final plan. Aily Organization (or DOL subject to paragraph 30.Z) 
may invoke Dispute Resolution with respect to the final plan not later than seven days 
of recetpt of the plan from the Army. Shell or the State may. upon completion of 
Dispute Resolution. seek judicial review of the decision of the Administrator of EPA. If 
Dispute Resolution is invoked. the final plan shall not be implemented by the Army 
until the conclusion of Dispute Resolution or judicial review. The final plan sball fully 
reflect the re,ults of Dispute Resolu_tion or judicial.review, 

22.4 Because of the nature and ,rarus of the assessment of the fea,ibilitv of the 
groundwater recharge rrencha. as described in paragraph 22.l(b)(iii), and the closure of 
abandoned weU, on the Anenal, as desaibed in paragraph 22.l(d), these IRAs shall be 
,ubject to all the requirements ,e1 forth in paragraph, 22.5-22.!4, with the following 
exceptions: 

(a) The requirements of paragraph 22.6 shall not apply to the !RA 
described in paragraph 22.l(b)(iii); however, that IRA shall he subject 10 notice and 
comment when the dzaft IRA Decision Document is issued in accordance with 
paragraph 22.9. 

(b). The requirement in paragraph 22.6 that the a,,essmen1 be subject 
to notice and comment 5hall not apply 10 the IRA described ill paragraph 22.l(d); 
however. that IRA 5hall be subjeci 10 notice and comment when the draft IRA Decision 
Document is issued in accordlllce with paragraph 22.9. 

(c) The requirement in paragraph 22.9 that the public be advised of 
the,e IRAs .u a public meean, shall not apply. 

2~.5 All IRAs idenlilied in paragraph 22. I !hall to the maximum extent 
practicable. be consistent with and contribute to the efficient performance of Final 
Response Actions, If an IRA will not fully address the threat posed by a release and 
further re,ponse is required, the Army ,ball emure an orderly iransition from IRAs to 
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Final Response Actions. Every effort shall be made to avoid duplication between [R.~ 
and Final Response Actions. A.t the time of implementation of Final Response A.cuons. 
fRA.s will either end or be incorporated as pan of the Final Response Actions. 

::.6 The Lead_ Party shall prepare an assessment of each IRA subject to this 
paragr:ipil. The _goat at the awr12111tt shall be to evaluate appropriate alternatives and 
to seiect tile r:--.ost cost-effective alternative for attaining the objective of the [RA. The 
evaluation of alternatives may be based upon. but not limited to. such factors as 
protection of hum.an health and the environment. mitigation of the threat to human 
health and the reasonableness of cost, and timeliness. Any studies or assessments chat 
have been initiated or completed as of the eifective date of this Agreement may be 
used. :f appropriate. to satisfy the requirements of this paragraph. Each such -ment 
shall be submitted in draft to the other.Organizations and DOI fo, ,e,·• . ...a. '""""'er.:. 
The other Organizations and 001 may submit comments to the u:ad Party w1thin )8 
.... «er receipt of the dP!R' w 111■1• Within .30 days after close of the comment 
period. the Lead Party shall transmit a W s s i 11ssurne01 -'O the other Organizations and 
DOI. 

--------c22:7-tR,>;3-s!ralL7b-th-e7Tfaxlmum extent practicaole, atta,n~ The 
Organizations and DOI shall have the oppoc,uniry t0 panicipate, at the RMA 
Committee level. in the identification and selection of ARARJ that may be applicable to 
IRAs. The Army shall initially present its proposed decision on the draft assessment 
issued in accordance with paragraph 22.6. If the Army is not the u:ad Party for an IRA 
assessmenL the Army shall provide irs proposed ARAR determiaation to the Lead Part\ 
prior to or promptly after the u:ad Party begin> preparation of the draft assessment. 
The u:ad Party shall assure to the maximum extent possible that th~ *• il!!!BS!Mem ,s 
c.11i1u11 u:wt aod bar f up a Ike Army's proposed • a 2 determination. If EPA 
DOI (subject to paragraph 30.2), Shell or the Staur· ps11.-.ith the Army's selection 
of ARARs. such disagreement shall be subfect tc. ai., :ss Rc:o!Pi ·mt as proVided in 
,.a11gl!l!Jlr ».M\'<>r pursuant to such other process as the United States, Shell and the 
State may agree in writinl-

22.8 The Amr/ sball issue~ p11p1rrd 18.t Csid•s Sr 1 ■n11 £Jr every IRA 
subject to this paragraph promptly after issuance of the·final assessment for that IRA. in 
accordance with paragraph 22.6. Tho proposed IRA Decision Document shall be a 
concise documem tlw (a) indicates the objective of the IRA; (b) discusses alternatives. 

------if·any;-thar•ere-eomidered;-(-enm>•vides-ihe ranonalefor ilie a!temanve selected: ( d-) -
. presenrs the Army's final ARAR decision: (e) swnmarizes the significant comments 
received reprdillg the IRA and the Army's responses to those commenrs; and (fl 
establishes an IRA Deadline for completion of the IRA. if appropriate. If the Army is 
not Lead Party for an IRA, the Amr/ shall consult with the Lead Party prior to issuing 
the proposed IRA Decision DocumenL 

22.9 Each proposed HU Sc 'lira Qss-m 11!3!1 be subject to, JO••. pllblic 
•ormsn p1MCI (or such shoner comment penod depelldini on the e,agenctes of the 
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situation), during which the other Organizations. DOI and any other person mav 
comment on the proposed IRA _Decision Document. The Army shall prepare i. response 
co ail significant comments rece~ved in written and oral presentations during the 
comment period. Time permimng, the Army shall hold at le .. t °"" ~ ii.i:eting 
during the public comment period to inform the community in the vicinirv of thi 
Arsenal of th.e IRAs ;ubject 10 this paragraph. The Anny may address more than one 
!RA at a public meeting. The Anny shall widely publicize in the Denver metropolitan 
area the time and place of the.se public meetings. Each IRA Decision Document 
required for an IRA subject 10 thts paragraph shall be supported by a publicly available 
record. This record shall incorporate significant factS. document.s and decisions 
concerning the IRA. as weU u all public comments received and the Army's response :o 
significant public comments. Promptly after close of the comment period, the Army 
shall transmit to the other Organizations and DOI a clraft final.llw\-Bea!ion Oo.:umenr. 
The draft final IRA Decision Document shall address the issues noted in paragraph ::::.8. 
shall summarize the comments received on the proposed IRA Decision Documen~ and 
shall include the Anny's respocses to those comments. 

22. 10 Willli,a ~._...,.issuance of a draft final IRA Decision Document for 
any IRA subject to this paragraph, an Organization (or DOL subject 10 paragraph 30.2) 
m• iRJQka Dilpate- l•ehlai._ • ~roiJMILdi1pr1• coacrmhlJM IRA propeillli..in ~ 
dPllft- !!nil ftltA Dn;1i1a Den1mem..illcluding any dispute with respect to t~y's 
ARAR decision. Sheil or the State may seek judicial review in accordance with 
paragraph 39.2 of the decision that resultS from Dispute Resolution. The determination 
that the IRAs listed in paragraph 22. I are necessary and appropriate shall not be subject 
to Dispute Re.solution or judicial review. 

22.11 After close of the period for invokillg Dispute Resolution. if-Dispute 
~·is m,r ln, I i,. or after completion of Dispute Resolution. if invoked. the 
Army shall issue• finaL!i.tl,Sleai • a l!llltdli!Cl!fa-the other Organizations and DOI. 
Only preliminary design work for an IRA for which an IRA Decision Document is 
required may be conducted prior tO issuance of the final IRA Decision Document for 
that IRA. The public shall be notified of the availability of the final IRA Decision 
Document and the record supportina iL 

22.12 Sheil sball have the right to participate in the assessmenL design and 
implementation of IRAs punuant to the conditions and provisions of this Agreement. 

22. 13 Foilowiq completion of all design work specified in an IRA Decision 
Document, the Lead Pany sball issue an IRA Implementation Document that shall 
include the final drawinp and specifications and the final design analysis and cost 
estimate for implementation of that IRA and sball also include IRA Deadlines for 
implementation of the IRA. 

22. 14 The Lead Party responsible for designing or implementing an IRA shall 
keep the ottter Organizations ancl DOI apprised of the progress of those activities. 
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Documents relating to the design and implementation of the IRA shall be submitted L:1 

draft co the other Organizations and DOI for review and comment. [f any Organ1zo.non 
or DO( believes that anv IRA. is being designed or implemented in a wav that Wlll not 
~eet :he objectives for ihe IRA set forth in the final IRA Decision DoCUment or IRA. 
Implementation Document or is otherwise not being properly implemented. it may so 
1dvise the others and shall recommend how the IRA should be properly designed or 
implememed .. A..ny Organization (or DOI. subject to paragraph 30.2) mav invoke 
Dispute Resolution to resolve the disagreement. • 

::.15 IRA Deadlines may be extended for good cause in ilccord,nce with tee 
provisions of paragraphs 26.17-16.28. 

::. 16 At any time prior to the issuance of the On-Post or the Off-Post Operab:e 
Cnit ROD. as appropriate, any Organization may submit a concise written statement to 
the R:v!A Committee which requests consideration by the Organizations of the need for 
additional action or modification of any IRA because of information that was not 
available, or conditions that were unknown. at the time that the [RA Decision 
Document was finalized. The statement shall be accompanied by a supponing technic•l 

,------s·tudy-and.-tf-deemed-appropt'iate-by-tl!e-proponent-of-the-additional-a<tion-or~---- . - . --­
mcidification. a legal memorandum. [n the event that a unanimous agreement is not 
reached by the RMA Committee on the need for additional action or modification. the 
additional aetion or modification may be raised by any Organization for Dispute 
Resolution. The RMA Council. SAPC or FRC shall require the additional aciion or 
modification only upon a showing that the requested additional action or modification 
would be of significant assistance. prior to the issuance of the On-Post or the Off-Post 
Operable Unit ROD, as appropriate, in assuring protection of humao health and the 
envirorunent. 

XXIII. EMERGENCY ACTIONS 

23.1 Notwithct•nain1 any other provision of this Agreement. the Army retains 
the right to conduci sucll Emergency Actions as may be necessary to alleviate immedi•t• 
threats 10 human health or the en.vironment from the release or threat of release oi 
hazardous substances, pollUIIIIII or cont•minanrs at or from the Arsenal Such actions 
may be condueted at any time, either before or after the issuance of a ROD. 
Notwithstanding any other provision of this Agreement or tbe Settlement Agreement. 

1------shell-shall-not-be-liable-for-the-cost-of-any-Emergenc:y-Action-taken-solely-in-response---­
to a release or tbreu of releue of a polluta11t or cnntaminanr. 

L 

23.2 The Army sllall provide the other Org•nizatinos and DOI witll oral notice 
as soon as possible after the Army determines that an Emergency Action is necessary. 
If the exigencies of the circumsta11ces permit. the Army sball consult the other 
Organizations and DOI before undenakin& the Emergency Action. ·In addition. within 
three days of initiating such an Emergency Aetion the Army sball provide wri11en notice 
to the other Organizations and DOI explaining why such Emergency Action is or was 
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necessary. Promptly thereafter the Army shall provide the other Organizations and DO[ 
with the '-VTitten bases (factual. t~chnical. an~ scien;iiic) for such Emergency Action and 
an~. available documents s~ppomng such acno_n. _t..:pon completion of ac Emergency 
.-1..cuon. the Army shall notify the other Orgaruzauoru and DO[ in writing that the 
Emergency Action has been implemented. Such notice shall state whether. and to what 
.extent. che Emergency Action varied from the description of the action in the written 
notice provided pursuant to the third sentence of this paragraph. 

13.3 If. following receipt of an Emergency Action notice and the suppomng 
documentation referred to in paragraph 23.2. Sbell concludes that the action need not 
have been conducted as an Emergency Action. it may so notify the other Organizatior.s 
in writing. Such notice must be provided within JO days of the receipt of the Emergenc, 
Action notice and supporting documentation and shall fully explain the basis of Sheil's 
conclusion that the aetton was not necessary to alleviate an immediate threat to human 
health or the environment from tbe release or threat of release of a hazardous 
substance. pollutant or contaminant. If the Army disagrees with Shell's conclusion. Shell 
may submit the issue to a special meeting of the SAPC, tbe Artny, EPA and Shell 
members of wltich shall mal<e the final decision with respect to the disagreement. 

23.4 If Shell concludes that any portion of an Emergency Action was not 
conducted in accordance witb tbe ·NcP or was conducted solely in response to a release 
or threat of release of a poUuta111 or contaminani, SbeU may so notify tbe other 
Organizations in writing. Sucb notice must be provided within 30 days after Shell has 
been notified. pursuant to paragraph 23.2. tbat an Emergency Action conducted by tr.• 
Army has been implemented and sball fully explain the basis of Shell's conclusion. lf 
the Army disagrees with Shell's conclusion, Shell may submit the issue to a special 
meeting of the SAPC. the Anny, EPA and Shell members of which shall make the final 
decision with respect to the disagreemenL 

23.5 If the Anny asrees. or it is determined by the Anny, EPA and Shell 
members of the SAPC or the Regional Administrator of the EPA (if the Army, EPA 
and Shell members fail to reaeh 110animiry) that an action was 0.01 properly conducted as 
an Emergency Action or wu conducted solely in response to a release or tbreat of 
release of a polluta11t or eomminant. the costS of such action shall be an Army-Only 
Response CostS. If the Azmy qrees. or the decision reached by the Army, EPA and 
Shell members of the SAPC or the Regional Administrator of the EPA (if the Army. 
EPA and Shell members fail to read, unaoimi,y) is that an Emergency Action was not 
implemented in whole or in pan in accordance with the NCP, the COStS of that ponion 
of the action so determined to be inconsistent with the NCP shall be an Army-Only 
Response Cost. 

23.6 In no event sball Shell's notification to the Anny pursuant to 
paragraphs 23.3 or 23.4 above prevent the Anny from implementing the Emergency 
Action that is the subject of the notice . 
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23.7 Time permitting, at the request of the Army, Shell may conduct, or m3v 
participate in conducting, all or any po11ion of an Emergency Action to the extent. J.~.d 
pursuant to such terms as may be mutually agreeable to the Almy and Shell. As 500 n 
as practicJble after Shell agrees to pamcipate in an Emergency Action. Shell and the 
.¼my shaH r!nter into a written agreement that sets fonh the terms and conditions ot 
Shell's participation. Thereaiter. Shell's participation shall be in accordance with that 
agreement. 

XXIV. RE\fEDIAL l;-iVESTIGATIQ;-11FEASIBIL1D'. SITDIES 

{i) Responsibjljties foe Oo·Post Operable Coit 

c~.l Prior to the effective date of this Agreement, Exhibit E to the Fobruarv :. 
1988, and June 7, 1988, proposed consent decrees governed the RI/FS for the On-Post 
Operable !;nit. On the effective date of thil Agreement, thil Section shall control the 
RI/FS for the On-Post Operable Unit. Shell's participation as Lead Party in the Rl/FS 
for the On,Post Operable Unit shall be in accordance with the terms of the Settlement 
Agreement and the following: 

(a) If. following completion of the Technical Program Plan, a New 
Product or Subproduct proposed by an Organization i., included in the Rl/FS in 
accordance with paragraph 24.7, or an Other Deliverable proposed by an Organization is 
determined to be necessary in accordance with paragraph 24.59, Shell shall be afforded 
a reasonable period of time to request in writing that it be designated Lead Party for 
such New Product or Subproduct or Other Deliverable. The Army shall determine 
whether it is more appropriate for Shell than the Anny to be Lead Party for the :,iew 
Product. Subproduct or Other Deliverable and shall notify Shell in writing of the Nmy', 
determination within 15 days of receipt of Shell's requesL 

, 
(b) If. punuant 10 paragraphs 20.S(d) or 24.l(a), the Army denies 

Shell's request 10 be Lead Party for IIIIY Product. Subproduct or Other Deliverable. Shell 
may request, within seve11 days of the receipt of sucb denial. by written notice 10 the 
SAPC. a meeting betweea tbe Army's SAPC member and Shell's SAPC member to 
review the denial Promptly afle~ receipt of such notice. the two members shall meet 
and discuss Shell's request to be I.cad Party. Following sucb meeting. the decision of 
the Army's SAPC member shall confirm or reverse the denial. Such decilion shall be 

,-----~fi=tn=al=an=d=ao=t~sub=ject to i\!!!icial review or DisQ=ut=•~R=e=so=lu=ti=o=n.~------------

(c) Ottce it bas been determined that it i., more appropriate for Shell to 
be Lead Party for tbe New Produet, Subproduct or Other Deliverable, the Army and 
Shell shall, pumwit 10 the Memorandum of Undentanding attached as Exhibit G to the 
Settlement Agreement. develop and sign a scope of work by wbicb the work for the :-.,w 
Product, Subproduct or Otber Deliverable shall be done . 
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2-LZ fn add.ition to the Lead Parry respornibilities listed in the pre•••ious 
paragraph. Shell may provide technical assistance or technical suppon to the A.rmv ·Ji.;::J. 
respect to any aspect of the On•Post Operable L"nit. • 

:-1.3 The Anny shall develop ... Lead Party, all Produru. Subproducts, 
Technical Plans and Other Deliverables for the On•Post Operable Cnit not developed 
by Sheil p~rs.uam to paragraphs :4.1 and :4.2. 

(ii) Responsibilities for Off,Post Operable t:ru, 

:-1A The Army shall develop. a5 Lead Party, all Products, SubproduclS and 
Other Deliverables for the Off,Post Operable Unit. Shell may provide technical 
assistance or technical support or, at the request of the Army, prepare a Technical P!Jo 
for a Product. Subproduct or Other Deliverable being developed by the Army for the 
Off-Post Operable Unit. Prior to the effective date of this Agreemeni. Exhibit E to rr.e 
February 1. !988, and June 7. l988, proposed consent decree, governed the RI/FS for 
the Off-Post Operable Unit. On the effective date of this Agreemeni. this Section shall 
control the RI/FS for the Off-Post Operable Unit. 

(iii) Product Manaaea 
24.5 For each Product identified for an Operable Unii. the Lead Party shall 

designate a Product Manager. The Product Manager shall also be responstble for 
overseeing all Subproducts associated with that Produci. 

(iv) Interaction of Lead A&eacy and Lead Party 

24.6 If the Lead Party for a Product or Subproduct is other than the Lead 
Agency, the Lead Party shall keep the Lead Agency apprised of its progress so that the 
Lead Agency may monitor the Lead Party's progress. The Lead Party shall consult ~uh 
the Lead Agency before takill8 any significant action with respect to such Product or 
Subproduct. The Lead Ageacy shall be responsible for all ARAR determinations for a 
Product or Subproduct. 

(v) P•liiO&tioa of New ProductS and Subproducu 

24. 7 For purposes of tbls Agreemeni. New Products and Subproducts shall 
include: (l) aay Products or Subproducts not listed in paragraphs 24.30, 24.32 and :-1.3. 
which are deu,rmilled necessaiy for an Operable Unit: and (2) any Products or 
Subproduca listed iD parqrapbs 24.30, 24.32 and 24.34 which are determined to require 
such substantial modificalioa u to require the preparation of new Technical Plans. 

Z4.8 There shall be no New Products or Subprocluca for the RI for the On-Post 
Operable Unit. Subject to the previous sentence, any Organizarion may propose a ~•w 
Product or Subproduct for an Operable Unit ( other than for the On-Pose RI) at any 
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time after completion of the Technical Program Plan. Any _such proposal during the 
development of the Plan may be su~Ject to D1s~ute Resolution only in the context of 
Dispute Resolution on the Plan. After completton of che Plan. such a proposal mav be 
made at any time at the RMA Committee level. L'pon unanimous agreement of th·e 
Organizations. the proposed New Product or Subproduct shall be included in the 
applicable RirFS, ..\.ny Organization may invoke Dispute Resolution with respect to a 
proposal tor a :--.;ew Product or Subproduct made after completion of the Technical 
Program Plan. 

(vi) Ef~ct ot ;-lew Product or Subproduct Desi11natjon 

:!4.9 :-lew Technical Plans shall be required for all New Products and 
Subproducts designated pursuant co paragraphs 24.7 and 24.8. Technical Plans for suco 
:-ew Products or SubproductS shall be prepared pursuant to paragraphs 24.11 and ;-1 ;3_ 
Technical Plans for :-lew ProductS or SubproductS shall be the only Technical Plans 
subject to Dispute Resolution. 

____________________ (vii) Reyjsioa of On4 Goin& RI Products or Subprodugs 

24. lO After completion of the Technical Program Plan, any Organization may 
seek to revise any Product or Subproduct for the RI for the On-Post Operable Unit. 
including seeking any additional field work. pilot studies, computer modeling or other 
supporting technical work if the requested revision is determined nece55ary as a result oi 
information that was not available, or conditions that were unknown. at the time the 
Technical Program Plan was completed. Sucb Orgaaizatinn sball submit a concise 
written statement to the RMA Committee which specifies the nature of the requested 
revision and how the requested reYision arises from previously unavailable information 
or unknown conditions. The statement sbajl be accompanied by a supporting technical 
study and. if appropriate, a legal memoran9""'- In the event that unanimous agreement 
is not reached by tbe RMA Comminee on the need for the requested revision, the 
revision may be raised to Oisptlte Resolution by any Organization. The RMA Council. 
SAPC and FRC shall require the revision of the Produci or Subproduct only upon a 
showing that the requested revision could be of significant assistance in evaluating 
imparu on tbe public health or the environmenL or is <>therwise necessary to assure the 
protection of buman health or the environmenL 

\VW)-51ranoo OfNNicChDi@rPtans 

(a) Amzliebititv 
24.11 The following paragraphs 24.12-24.28 shall govem the preparation of 

Technical Plans for New Producu or SubproductS designated pumiant to paragraphs 
:!4.7-24.8. 
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(b) Initial Effort to Reach Consensus on tbe Scope of Work foe 'iew 
Tech;-lical Plans 

2-U2 Promptly after a Product Manager is designated for a !'lew Product. he or 
she shall meet \I/1th the RMA Committee and attempt to reach unanimous agreement 
(to the ma'<..imum e.'ttent practicable) on the development. refinement and specification 
of rhe scope of work for the new Technical Plan for that Product. Counsel for the 
Cnited States. Army, Shell and the State may attend and parucipate in such meetings. 

(c) Draft T:chnjcaJ Plans for ;-rew Products and Subproduc;s 
2-1. !3 Any Organization that is the proponent of a N'ew Product or Subproduct 

which becomes part of a RI/FS in accordance with paragraphs 24.7-24.8 shall prepare 
the draft Technical Plan for that Product of Subproduct. provided. however. that if EPA 
is the proponent. it shall prepare the statement oi work (or the new Technical Plan and 
the Army shall prepare the Technical Plan. 

:.i.14 A draft Technical Plan shall provide. to the extent practicable, objectives 
for the Technical Plan and adequate detall as 10 bow these objectives are 10 be 
achieved, 

24.!S If the initial draft of the Tecltnical Plan is prepared by a contractor. the 
proponent of tbe N'ew Product or Subproduct may revise tbe Technical Plan as deemed 
necessary prior to trans!Dinal of the drafl to the other Organizations. 

2-1.16 A draft Tectmical Plan which is prepared by a contractor shall not be 
deemed 10 be an admission by any Organization. 

24.!7 Work shall not commence under any Technical Plan for a New Product or 
Subproduct prior 10 the completion of the rmew and co111111en1 period and the period 
for invoki.ag Dispute Resolution for such Techllical Plan. or upon completion of Dispute 
Resolution if invoked, except thal wori: may proceed punuan1 10 a disputed Technical 
Plan if such work is DOI .awerially and substa11tially related 10 that portion of the 
Technical plan that is ia dispute. • 

(d) RCYin wt Comment on Draft Iechniet Ptam 

24.18 Drafl Technical Plans for New Products or Subproducts shall be 
transmitted by lhe preparer of the Technical Plans to the other Organizations for a 30-
day period of review and comment 

14.19 The recipients of a draft Technical Plan sball transmit their comments b~ 
overnight mail to the other Organizatiom. 
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24.ZO Representatives of the Organization that prepared the draft Technical Pl::.:i. 
shall make themselves readily available to the other Organizations during the comment 
period for purposes of informally answering: questions and conferring: with respect to the 
;niormation and proposals provided in the draft Technical Plan. Oral comments made 
at such meettng need not be the subject of a written response by the preparer of the 
draft T-:chnical Plan. 

14.21 The other Organizations may include in their comments on a drait 
Technical Plan a statement idenufying any ARARs which they believe to be pemnenc :o 
che matters addressed in the Technical Plan. 

( e) Draft Final Plans and Response ,o Commems 

24.22 Following the close of the commeat period. the Organization that prepared 
the draft Technical Plan shall give full consideration to all written comments submitted 
on the draft ( and the Lead Agency shall give full consideration to all comments on 
potential ARARs) and each shall make appropriate modificatioos where warranted. 
While the contents of the resulting draft final Technical Plan shall be the determinanon 

_______ ,of.the.preparer-of-the-Technical.l!lan..tbe.documenwhall-be-the-product-of-unanimeus--· •­
agreement to the extent practicable. 

24.23 Within 30 days of the close of the comment period. tbe Organization that 
prepared the draft Technical Plan shall transmit to tbe other Organizations a draft final 
Technical Plan. At that time, the preparer shall also respond in writing to all written 
comments with a reasoned technical or legal response which addresses the commeniers· 
concerns in appropriate detail. This period may be jointly extended by the preparer ice 
Lead Agency for an additional lS days. This period may be further extended in 
accordance with paragraph 26.18 if additional field work. pilot studies, computer 
modeling or other supportiag technical work is necessary. 

(f) AyajlllliJIIY pf Djsgutc Resolution 

24.24 Within I! days of receipt of tbe draft filial Technical Plan for a New 
Product or Subproduci. any 0rpnization may raise any ~ of it to Dispute 
Resolution. Prior to raisins a matter for Dispute Resolution. tbe Orgacizanons shall 
endeavor 10 resolve it in!ormally at tbe RMA Committee level Work which the 

______ ,disputing.(),pnintiotuloa.not.identify-as.being.in.dispute.or..materially-and,------­
substantially lffectecl by the issue in dispute.shall proceed irrespective of informal etior:s 
10 resolve tile dispute or the invocation of Dispute Resolution. 

(s) Ein1HPPan of Ncw ;technical Plam 

24.25 To the elltent that it is determined. either by the RMA Committee or as a 
result of Dispute Resolution. that a modification of the draft final Technical Plan is 
warranted, the preparer of the Technii:al Plan shall make such modification. 



~4.26 Either upon the close of the time for invoking Dispute Resolution. or upon 
the completion at' Dispute Resolution if invoked and if the determination of the 
Org.i.nization that prepared the Technical Plan is sustained. the preparer of the 
Technical Plan shall advise the other Organizations in writing within seven d.avs that the 
draft 6~al ~echmcal Plan shall serve ~ t~e final version. ,In the event that o'tspute 
Resolunon ts mvoked and the detemunanon of the Orgaruzation that prepared the 
Technical Plan is not sustained. such Organization shall then prepare and submit to the 
other Organizations, within not more than 35 days, a revision of the draft final version 
of the Technical Plan which conforms to the result of Dispute Resolution. If any 
Organization believes that the revision does act conform to the result of Dispute 
Resolution. it may invoke Dispute Resolution to compel further revision. [n such e..-er.t. 
the preparer of the Technical Plan shall promptly advise the other Orgartizations in 
writing wilen the Technical Plan has been finalized as a result of Dispute Resolution 
and. with such notice, shall submit a copy of the finalized Technical Plan to each of 
them if it differs (ram the previously delivered draft. 

2~.27 The Final Technical Plan shall be the basis for ail subsequent contractual 
or staff work by the Lead Agency or Lead Party for the New Product or Subproduct 
addressed in the Technical Plan..· No field work addressed in the Technical Plan shall 
begin until the close of the time for invoking Dispute Resolution or upon the completion 
of Dispute Resolution. if invoked, unless such field work is not affected by the matter in 
dispute. 

(Lt) On-!ioina Technical PJans 

24.28 This paragraph governs tbe preparation of Technical Plans for all Products 
and Subproduc:t.s other than those daignated as New ProductS or Subproduc:t.s in 
accordance with paragraphs 24.7-24.8. Tbe Product Managers shall transmit the draft 
Technical Plans for wbicb they bave responsibility to the other Organizations for a 30· 
day period of review and commenL For any Technical Plan made available to the other 
Organizations prior 10 issu ■aee of the draft Technical Prosr■m Plan by the Army in 
accordance with parqrapb 20,6, tho comment period shall be mended until the close of 
the c9mment period oa the draft Technical Program Plan. CommentS received on a 
draft Tecbaical Plall shall ho promptly addressed in a 6aal Technical Plan. in a separate 
documem, or, if approprlale. ia the Army's response to commeatS on the Technical 
Program l'laa. . 

(x) Draft and final BGam for Producr., and SuRProdum 

( a) A11Plisabm1Y 

2~.Z9 As of the effective day of this Agreement. ail draft and final repom for 
any Product or Subproduci shall ho prepared in accordance with paragraphs 24.30-Z,.60 . 
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( b) Product and Subproduct Reports for the On·Post Operable L·0;t 

.'.!4.J0 Producrs: The Lead Agency shall make available for review and comr.:e:-.:. 
([l accordance 'Nith paragraphs 24.-45 and Z4.47, draft reporu for the following Produc::s 
tor the O[l•Post Operable Unit: 

RI Products 

(i) Air (resultS of Arsenal-wide air investigations): 

(ii) Buildings (resultS of Arsenal-wide buildings inves11ga11ons,: 

(iii) Biota (results of Atsenal•wide biota investigations): 

(iv) Water (resultS of Atsenal•wide surface water and 
groundwater investigations); 

(v) On-Post SARs (integration of the resultS of air. buildings, 
biota. water and soils investigations); 

(vi) RI (integration of all RI data presented in the RI ProductS). 

EA l'J'oduru 

(vii) Co,1.taminant identification. with proposed EA-related . .>,,RAR 
Determination (site cbaraeterization. selection of target conwninantS, and identificar:on 
of environmental transport and fate mec~ms and ARARs for target contaminantS 1 

(viii) Exposure and Tolicity Assessment (identification and analys,s 
of exposure pathways and eztem of exposure of bumu and ellYironmental populations 
at acrual and potential risk; eYalualion of the tolicolasical properties of target 
contamiaan~) 

(ix) EA. with revised proposed EA-related ARAR Determina11on 
______ ___c(deyeJ9pmem of wpJ c!Pmap level rangesJ1asc.d_on_ris1Ldw:a.et.erization.and.r.extsea ___ _ 

EA-relalcd AllAR idenlificatiQn) 

ES l'J'pduc;u 

(x) Developmenl and Screewns of Aliemalives. with proposea 
ARAR Determination for Eacb Alternative (initial alternative screening process. by 
which cenain alternatives are seleeted for in-depth evaluation) 
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(:<i) Evaluation of Alternatives. \.1-'Trh revised proposed AR.-l...R 
Determination (in-depth evaluation of alternatives resulting from initial screening; 
refinement of proposed AR.AR determination for each alternative evaluated) 

(xii) FS wich revised proposed ARAR Determination 
(development of preferred alternative and final refinement of A.R..\R determination for 
that .:ilter:iauve) 

:.i.Jl For the On-Post Operable Unit. only the draft final Product Reoorts 
identified in the previous paragraph shall be subject to Dispute Resolution. RI/FS 
Deadlines for issuance of draft Product Repons shall be established pursuant to 
paragraph c6.S. 

:.i.J2 Subgroducts: The Lead Agency shall make available for review and 
comment. in accordance with the provisions of paragraphs 24.45-24.-!7. draft reports fot 
the following Subproducts for the On-Post Operable Unit: 

RI Subproducq 

(i) All Phase I CARs for the On-Post Operable t.:nit (to be used 
in developing the RI Products presented in paragraph 24.30); 

EA Subproduru 
(ii) Risk Characterization (determination of the likelihood and 

extent of any harm); 

ES SubproduSl-1 

(iii) Techlllllogy Invantories (fint step in Development and 
ScreeninS of Alternatives); 

(iv) Treatment/lnc:ineration Study (for incorporation into 
Evaluation of Alternatives); 

Alternatives); 
(v) Disposal Facility Study (for incorporation into Evaluation oi 

(Yi) Advanced Technologies and Pilot Treaunent Studies (for 
incorporation in EY&lualion of Alternatives). 

24.33 The Organizations may comment on the drafl repons for the SubproductS 
listed in the previous paragraphs and on any New Subproducts designated pursuant to 
paragraphs 24.7-24.8, as provided in paragraphs 24.7-24.48. Such Subproducts shall not 
be subject to Dispute Resolution. The Organizations shall not be deemed 10 waive their 
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l 

riiht to comment subsequentiy on any issue which arose in connection with drait 
SUbproduct repon:s. Schedules shall be escablished for the issuance of drait Subproduct 
reports pursuant to paragraphs 26.16 and 26. l 7. 

( c) Product and Subproduct Repoas tor the Off-Post OPMab!e C nit 

2.,1..3.,1. Products: The Lead Agency shall make available for review and comxr.ent. 
in accordance wuh paragraphs 14.45 and 24.4 7, draft reports for tho following Produc:s 
for tho Off-Post Operable L'nit: 

(i) Proposed RI• and EA-related ARAR Dotorminanon 

(ii) EA and FS, with proposed FS-rolated ARAR Dotormmouon 

14.35 For tho Off-Post Operable Unit. only tho draft final Product reports 
identified in tho previous paragraph shall be subject 10 Dispute Resolution. RI/FS 
Deadlines for the issuance of these draft Product reportS shall be established pursuant to 

-----paragraph-26,i' .. ------------------------

24.36 Subproducu: The Technology Inventories Subproduct for the On-Post 
Operable Unit shall also be wed in developing tho FS for the Off-Post Operable licit. 

(d) Meerina of the RMA Commince oa the Pcuigpment of' Products 
and Subproducu 

24.37 Each Product Manager for New or Ongoing ProductS shall meet with the 
RMA Committee approximately every 60 days. ucep1 as otherwise agreed by all 
Organizations, to review aad discuss the pn'>sress of work being performed on the 
ProductS or SubproductS under thac Product Manqer's purview. Prior to preparing a 
draft report for a Product or Subproduct. the RMA Committee shall meet with each 
appropriate Product Manacer to discuss the Product aad Subproduct results in aa effort 
to reacb a common undentandiag, ~o the maxim•llD. extent practicable, with respect to 
the results 10 be prese111ed in the drafl report. 

(e) ldsntificarion and Peicaninuioa of Potential ARAR,s 

24JI For those Produets or SubproductS that consist of or include proposed 
ARAR determilwioas. prior 10 the issuance· of a drafl Product or Subproduc:t report, 
the Army sball lrlllllllit a proposed ARAR determination 10 the other Organizations io r 
review and comment and, if requesied by aay Organization. counsel for the United 
States (iacluding-coumel for EPA aad for the Army), counsel for Sheil and counsel for 
the State shall meet aad comer with the RMA Committee aad appropriaie Product 
Maagen concerning such proposed ARAR determination. The other Organizations, 
DOI and ATSDR at that time may also propose potential ARARs for consideration and 
may participate in aay related meeting. All potential proposed ARARs proposed by the 
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Organizations during the process shall be considered by the Lt:ad Agency in its 
preparation of the draft Product report. 

:4.39 In accordance with CERCL\.. the ~CP anc1 any pertinent guidance issu~d 
by EPA which is not inconsistent with CERCL.\ and the :-.CP. potential ARA.Rs mas 
include. but are nor limited to. the following: • 

(a) Ambient or chemical specific requirements which set health or :-:sk• 
based concentration limitS or ranges in various environmental media for specific 
hazardous substances. pollutants or contaminants; 

(b) Perfonnance. di:sign or other action-specific requirements which s« 
controls or restrictions on particular lcinds of activities related to management oi 
hazarclou.s substances. poiluta.ntS or conta.mina.atS: and 

(c) Locational requirements which set restrictions on activities 
depending on the characteristics of a site or its immediate environment. 

2~.40 In identifying potential AR.Alu, the Signatories recognize that actUal 
ARARs can be identified only on a site-specific basis and that ARARs depend on the 
specific hazardous substances. pollutantS and conraminanis· at a site, tb.e panicu.lar 
actions proposed as a remedy and the characteristics of a site. The Signatories 
recognize that ARAR identification is necessarily an iterative process and that potential 
ARARs must be re-e1amined throughout the Rl/FS process until a ROD is issued. 

24.41. At the meeting identified in paragraph 24.38, each Organization shall 
identify, 10 the best of its ability, all AR.Alu peninent 10 the Product being addressed. 
At that meeting the State shall identify all State ARARs referenced in 
Section 12l(d)(2)(A)(ii) of CERCLA. 42 U.S.C. t 9621(d)(2)(A)(ii), which are pertin,ot 
to the Product or Subproduct beinS addressed. Draft ARAR determinations shall be 
prepared by the Lead Agency (in consultation with counsel) irrespective of whether 
another Organization is the Lead Party or the proponem of the ProdUct or Subproduct 
for which the ARAR dewmination is required. All ARAR determinations shall be 
prepared in accordance with Section 121(d) of CERCLA. 42 U.S.C. t 9621(d), the ~CP 
and any pertinent guidance issued by EPA wbich is not inconsistent with CERCL\ and 
the NCP. 

24.42 The Lead A&eacy shall be responsible for all proposed ARAR 
detennin1Ji-. Such proposed determinations shall be made by the Lead Agency as 
early in the process of developiJI& a Product or Subproduct as practicable. Where an 
ARAR determination is pan of a Product or Subproduct that is beinS de•elopecl by a 
Lead Party other than the Lead Agency, the Lead Agency shall be responsible for the 
ARAR portion of that Product. Ill such cases. the Lead Party shall assure 10 the 
manmum e1tent possible that the technical portion of the draft Product report is 
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consistent with the A.RAR dete_rmi~ation of th_e Lead Agency prior to transmitting :h~ 
dr::i.ft report to the other Orgaruzauons for reV1ew and comment. 

(f) Review and Comment on Draft Product and Subproduct Beoons 

2.l . .J.J If the initial draft of any Product or Subproduct report is prepared bv a 
con.trilctor. ,:-.e Product Manager may revise it as deemed necessary prior to transrtlinat 
oi the draft to the other Organizations. Draft Product or Subproduct reports which are 
prepared by a contractor shall not be deemed to be admissiocs of the ~ad Partv or 
Lead Agency. • 

:-1.~ When Dispute Resolution is invoked on a draft final Product report. work 
shall not continue on any later sequential Product. prior to the completion of Dispute 
Resolution except for work which is not io dispute and is not materially and subscanuailv 
related to the work which is in dispute. • 

24.-15 The ~ad Party for a Product shall tranSmit the draft Product repon to the 
other Organizations on or before the RI/FS Deadline for the issuance_oLsuctt_repor.L. ·-· . 

-------e·stabtishecl pursuant to paragrapll.lli~~2li:7. 

:4.46 The ~ad Party for a Subproduct shall transmit the draft Subproduct 
repon to the other Organizatiocs on or before the Schedule for the issuance of such 
repon established pursuant to paragraph 26,17. 

24.47 All draft Product and SubprodUct repons shall be subject to a 45-day 
review and comment period concerning all aspec:tS of the Product or Subproduct 
(including completeness). On or before the close of the 45-day comment period. the 
other Organizatiocs (and ATSDR and DOL as appropriate) shall trammit by overnight 
mail their written comments 10 the Lead Party aad the other Organizatiocs. 

24.48 Represemuives of the Lead Pany shall make themselves readily available 
to the other Orpnizalioas (and DOL u appropriate) duriq the cammem period for 
purposes of iafonnal1y respoadina 10 quesliom allll c:olllmelllS oa draft Product or 
Subproduct reports. Oral comments made at such meetinp need t0 be the subject of a 
written respome 'by the Leacl Puiy oa the close of the c:ommem period, and such 
comments tlJ&Y be raiHcl clurms Dispute Resolution only if th~ were included in tin1eJy, ___ _ 

-------.m·ttetrcowmtnlS Q't"bMfamatinil ani!Tullstantial relitioasbip to timely written 
.commems or t0 olher isslles properly raised.to Dispute Resolulio11. 

24.49 Ill cammemm, 011 a draft Product or Subproduct repon which comistS of 
or includes a proposed ARAR determination. the Orpnizatiom (mid ATSDR and DOI. 
as appropriate) shall include a reuoaed statement of whether they object to any pomon 
of the proposed ARAR determillatio11. To the extent that an Orpllizatioa does object. 
it shall explain all basel for its objection in detail and shall identify any AAARs which 1t 

believes were aot properly addressed in tbe proposed ARAR determination. 
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:~.50 Following close _of the comment p_eriod for a dtaft Produet or Subproduct 
report. che Lead Party shall give full cons1derat1on t0 all wmten comments on the draft 
report submitted during the comment period (and the Lead Agency shall give full 
consideration to all such comments concerning a proposed AR.AA detenninatioa). 
Within JO days of the close of the comment period on a draft Subproduet repon. the 
L~ad Party shall transmit to the other Organizations itS written response to comments 
received within the comment period and the Lead Agency shall tr:insmit to the other 
Organ:zations itS response to comments on ARA.Rs received during the comment 
perioo. Within 30 days of the close of the comment period on a draft Product report. 
the Load Party shall transmit to the other Otganizations a draft final Product report, 
which shail include the Lead Party's response to all written commentS. including the 
Load Agency's response to ccmments on ARARs. received within the comment period. 
While the resulting draft final report shall be the responsibility of the Lead Party ( except 
for ARAR determinations. which shall be the responsibility of the Lead Agency), it shall 
be the produet of unanimow agreement to the maximum enent possible. 

24.51 The JO-day period for responding to ccmmentS on a draft Produet or 
Subproduet report may be jointly extended by the Lead Party and Lead Agency for an 
additional 20 days. It may be ftinher extended. in accordallce with pangraplu 26.8• 
Z6. 18, in the event that it is found nec:essaiy for the Lead Party or another Organization 
to perform additional field work. pilot studies, computer modeilng or other supporting 
technical work. 

(g) AyailabiliQ' of Pwzute Resolution for Draft Final Product R¢pons 

24.52 With respect to Products, SubproductS and Other Deliverables. Dispute 
Resolution shall only be available for draft final Produet reporu. Within 20 days of 
receipt of such a draft final report, arty Organization may raise arty aspect of it to 
Dispute Resolution. lbe resolution of disputes with respe~ to any ARAR 
deterrninarion required for tha! PIOdw:I shall be as pl'OYided in Section XXX of this 
Agreement. Prior to raisins a marrer ro Dispute Resolution. the Organizations shall 
attempt 10 resolve it informally &1 the RMA Comminee level During Dispute 
Resolution on a draft filial Producl report. work may 10 forward pwsuant to that report. 
or on arty later sequemill Producr. Subprodu~ or RI/FS Report, where (a) the 
disputina OrpnizatiOll doa not identify such work as beq ia dispute or materially and 
substamially nilued to wort which is ia dispute; or (b) ii is determined through Dispute 
Resolution tb&I such work may go forward pending the resolution of the dispute. 

(b) Eoaliarina of PtQdug Rcgqm 

Z4.53 Either upon the dose of the time for ilM>lcina Dispute Resolution or upon 
the completion of Dispute Resolution i! invoked and i! the Lead Party's determination is 

swtained. the Lead Party shall advise the other Organizari<>ns in writing within seven 
days that the draft final Product report shall serve as the final Product report. In the 
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event that Dispute Resolution is lnvoked and the Lead Pany's determination is not 
sustained. the Lead Agency shall make any appropnate modifications ot the .~ 
determination and the Lead Party shall then prepare. within not more than 35 days, a 
rev1s1on of the draft final repon that conforms to the results of the Dispute Resolution. 
including any revision necessary as a cesult of a modification of an AR.AR 
determinac1on. This revision period may be extended. in accordance with 
paragraph :6. lS. ii additional field worlc. pilot studies, computer modeling or other 
supporting technical work is necessary. If a draft final Product report is revised as a 
result of a dispute resolved by SAPC or FRC. the revision may be approved by the 
R~A Committee unless an Organization requests that it be approved by SAPC. If a 
draft final Product repon is revised as a result oi a dispute resolved by the R.>\A 
Council. the revision may be approved by the RMA Committee unless an Organization 
requests that it be approved by the RMA Council. The Lead Party shall promptly ;enc 
10 each of the other Organizations a copy of the finalized Product repon. 

:~.54 Subproduct repons shall be the basis for the relevant ponions of draft 
Product repons. Final Product repons and comments thereon shall be the basis for the 
relevant ponions of Rl/FS Repons. 

(i) Subseguen, ModjficatjoM of Product Reporu 

24.SS Following the finalization of a Product report pursuant to 
paragraphs Z4.S3•25.59, any Organization may seek to modify the Product addressed in 
that report. including seeking additional field worlc. pilot studies. computer modeling or 
other supporting tecllnical work. only as provided in the following paragraphs :4.56 ar.d 
24.57. 

Z4.S6 An Organization may seek to,-modify a Product after finalization of the 
repon for that Product. if it determines, based on new information that became 
available or conditions tbal became !mown after the Product report was finalized. that 
the requested modifiCllion would be of significant assiswrce in evaluating impaas on 
the human health or tile environment or ill evaluatial the selection of remedial 
alternatives. The Orpnizaliotl may seek such a modification by submining a concise 
wrinen request tO the RMA Comminee. The request shall specify the nature of the 
requested ,:nodification and bow the request is based on new information or previously 
unknown cotlditiom. 

24J7 In tbe ,wem Wl unaaimnus agreement is not reached by the RMA 
Comminee oa tbe need for a Produci modification. any Organization may invoke 
Dispute Resolution tO determine if such modification shall be conducted. The RMA 
Council SAPC or FRC shall require the modification of a ProduCI repon only upon a 
showing that: (!) tbe requested moclificanon is based on new information that became 
available, or conditions that became !mown. after the Producl repon was finalized. and 
(2) the requested modification _would be of significant assi$wice ill evaluating impacts 
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on human heal.th or the environment or in evaluating the selection of remedial 
alternatives. 

1-+.58 In the event that a modification of a Product report is found to be 
warramed .1s a result of Dispute Resolution. the proponent of the modification shall 
prepare an~ have adopted a draft. draft final and final Technical Plan and new draft. 
draft final and final Product report as it would be required. to do for a ~ew Product 
pursuant to this Agreement. 

U) Other Deliverables 

J~.59 Any Organization may propose a new Other Deliverable that has not been 
pr0 oosed by the Army in the Technical Program Plan. Ally such proposal during tho 
d< ,lopment of the Technical Program Plan may be subject to Dispute Resolution onlv 
in the context of Dispute Resolution 011 the Technical Program Plan, After completion 
of the Technical Program Plan. such a proposal may be made at any time at the RMA 
Committee level, Upon unanimous agreement of the RMA Committee member> that 
the proposed Other Deliverable is necessary, that Other Deliverable shall be included in 
the applicable RI/FS. If the RMA Comminee members do 1101 reach unanimous 
agreement that the Other Oelivel'l\l)le is necessary, any Organization may invoke Dispute 
Resolution with respect 10 a proposal. If. as a result of Dispute Resolution. the 
proposed Other Deliverable is determined to be necessa,y, it shall be included in the 
applicable RI/FS. 

24.60 Other Deliverables that have not been issued in draft as of the effective 
date of this Agreement shall be submined in draft to the other Organizatioru for 
comment promptly upon their preparation by the Lead Pany. Any Organization may 
submit written comments 011 drafts of Other Deliverables. Failure 10 submit such 
co.mments does not affect the risht of an Organization to address such Other 
Deliverables wben commenlilll 011 a related Product or Subproduci. 

24,61 Toe Leid Party for ID Other Deliverable shall respond co comments 
received 011 such Oilier Oellfttable ill a separate document or ill a related Product or 
Subproduct Report. 

(k) Remcstiel tnye,riptioo/Fsuibma: sruqy Bcpom 

24.62 Followina !btl fin•liution of all Produce reports required for an Operable 
Uni~ the Lead Apncy shall prepare the RI/FS Repon for that Operable Uni~ Each 
RI/ FS Repon shall idemify the Leid Agency's preferred alternative, shall include the 
information and methodolOI)' used for site cbanccerization. sball have an appendix that 
summarizes all proposed ARAR determinations applicable to the R!/FS and presentS 
any necessary ARAR certification (including State standards compliance), and shall 
comply with any other CERCLA or NCP requiremem or EPA guidance which is not 
incoruiStent with CERCLA and the NCP. 
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:~.63 On or before the applicable deadline established pursuant to 
paragraph Z6.7(c), the Lead Agency shall have rtotice published in at least one major 
Denver newspaper of general circulation. in accordance with CERCLA Section ll7(a) 
and (dl. •2 l.'.S.C. § 9617(a) and (d), of the availabilitY of the R!/FS Report and a br:e/ 
:i.nalys1s ot' :he RI/FS Report, tnvite public comment for at least a 60-day period, and 
conduct one or :nore transcnbed public meetings at a location near the Arsenal. 

2~.64 Any person. including an Organization or a member of the TRC. mav oi:e, 
comments on the RI/FS Report during tile public comment period. • 

2~.65 Cpon the close of the public comment period, the Lead Agency shall 
prepare a response to all significant comments received. A summary of such responses 
shall be included in the applicable ROD, in accordance with the following paragraph. 

lO(V. RECORDS OE DECIS(ON C"RODs"l 

(il Contents of Each ROD 
.. ···-····-------------------------·---·---·--· 

25.! Each ROD shall identify the remedial action selected for the Operable Urut 
addressed in the ROD, describe all bases for the selection, summarize and respond to 
significant public comments received on the RI/FS Report, provide Design Deadlines 
for Response Actions addressed in the ROD. provide an appendix of ARARs and an 
ARAR certification (including State standards compliance), and comply with any other 
CERCLA or SCP requirement or EPA guidance which is not inconsistent with 
CERCLA and the SCP. 

( ii) Draft BOP. 

25.2 Not more than 75 days after the conclusion of the public comment period 
on a RI/FS Report. the Lead Agency shall transmit the draft ROD 10 the other 
Organizations for 30 days of review and commenL This period for uansmittal of the 
draft ROD may be eztended, punuut 10 paragraphs 26.8-26.J.$, because of the large 
volume or complexity of the commelll! received by the Lead Agency or on any other 
showing of good cause for sucb mensioo. Each Organization shall transmit iu written 
comments 10 the others. 

( ill) Bein Md Comment on Drift Rons 
25.J RepresemadYes of the uad Agency shall make themselves readily 

available to the other Orpnizati'lns during the comment period on the draft ROD to 
respond infortnaily to commems and questions on the draft ROD. Oral commentS made 
at such meetings need not be the subject of a written response by the uad Agency on 
the close of the comment periocj. 
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:S.4 [n each of their respective comments, 1he Organizations shall include a 
reasoned statement of whether they ob1ect to any of the proposed AR.AR determinatiOr\S 
in the draft ROD and. to the ex:tent that they do, shall explain aJ.i ba!ies for their 
abjections. 

(lv) Draft F'na! BOPS 

:s,5 Following the ,Jose of the comment period provided by paragraph zs.:. 
the L~~d Agency shall give full consid.eration to al.I written commentS submitted on the 
drait ROD (including comments 011 proposed AR.AR. determ.ia.a.tions) and shall make 
appropriate modifications wherever warranted. 

25,6 Within JO days of the receipt of comments, the Lead Agency shall transmi1 
10 the other Organizations a d.raft fina.l ROD (inctudina pro~ed ARAR 
determinations). At that time. the Lead Agency shall also respond in writing to all 
written commentS With a rea.so11ed tec:lmical or legal response which add.resses tbe 
commenters' concerns in appropriate detail. This period may be extended. in 
accordance with paragraph 26.8·26.15. i.n t.be event tbat it ts found necessary for the 
Lead Aaeney or another Organizatio11 ro perform additional field work, pilot studies, 
computer modelinl or ol.bcr supporting 1echnical work 

(v) Availabmtv of Pi:mute Rewlutioo 

~.7 Within 15 days oft.be receipt of draft final ROD, any Organization may 
raise any aspei:t oft.be ROD (incfuding proposed AR.AR determinations) to Dispute 
Resolution. Otherwise, an Organizatt')a. shall be deemed to have concurred .i.n the drai1 
final ROD. 

(vil Finalizarioo of ROP:5 

:5.8 Within sewn days of t.be deadline for ill'lolcizq Dispute Resolution. or 
within seven days of ttie c:ompletioa. of Dispute Resolution. if invoked and i[ t.be Lead 
Agency's determination is sustained. tbe Lead Aaeacy .sb&ll irwmit by oven::tight mail. 
on behalf of t.be United Smtes. a copy of the final ROD to the otber Organizations. 

25.9 Ill lbe evem that Dispute Resolution is i.nvoked and the Lead Agency's 
determin1rioo· i& J:lOt SUStlined, tbe Lead Agency shall prepare. within not more than J..5 
days. a • e,ili,oa l)f tbe draft final ROD which .colUomu to t.be results oi Dispute 

• Re.solution. 'lbil period may be extended in accordance wit.b para.graph 26.8-26.IS. on a 
showing of aood cause by the Lead Age11cy. Prior to traaamitctng t.be revised ROD to 
the olber Orpaiz:ld.om, lbe Lead Agency shall submit it to SAPC for review, and 
approval. Within !OYeD. days of SAPC approvat. the Lead Agency shall n-aasmit a cop'.-' 
of tb.e final ROD, on beb.al! of lbe United States. to the olber Organizations. • 
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(vii) Pub!icatioo and Judicial ReYJew of RODs 

:s. 10 t.:pon transmittal oi a final ROD to _the other Organizations pursuant ~o 
paragraph :S.8 or 25.9, the Lead Agency shall notify the State in writing oi itS intent to 
publicize. ~o sooner than JO days from the date of such notice. the availability of the 
t'inal ROD. The notice to the State shall also request that the State. pursuant co 
Section l2l(f)(3)(A) of CERCLA •2 U.S.C. I 962l(f)(3)(A), concur in the selection oi 
the Final Response Action reflected in the ROD. 

25.11 If. at the time notice is sent to the State pursuant to the previous 
paragraph there is pending litigation concerning remediation of the Site pursuant to 
CERCLA the Lead Agency shall submit the final ROD, and a summary of the iinal 
ROD. to the Court. together with the certified Administrative Record for the ROD, or. 
as appropnate. a suitable index to, or microfilm copy of. such certified Administrative 
Record. if the actual Administrative Record is to be maintained at a location other than 
the counhouse. 

·~-----,25A2-lf-the-State-does-not-concur-in-the-final-ROD,it-may-bring-an-action-in·-- ·• -
the Court pursuant to Section l2J(f)(3) of CERCLA. 42 U.S.C. I 962l(f)(3), within 30 
days of the submittal of the ROD to the Coun pursuant to the previous paragraph. 

25.13 If Shell does not concur in the final ROD, it may bring an action in the 
Court within 30 days of the submittal of the ROD to the Coun pursuant to 
paragraph 25.l! or may participate in an action brought by the State. Shell's judicial 
challenge to a t1nal ROD shall be subject to the provisions of paragraph 30. 7. 

25.!4 If neither the State nor Shell brings a timely action pursuant to paragraphs 
25.12 or 25. 13, the Lead Agency shatl publi!h· notice of the availability of the ROD and 
Administrative Record in at least one major Denver newspaper of general circulation. 
After publieation of such notice, the Lead Agency may proceed with the design and 
implementation ·of the response actions addressed in the ROD. If the State or Shell 
brings an action pursuant to parapaph 2'. 12 or 2'.13. the Lead Agency may 
nevertheleos proceed with 11J1Y desisn work that is unrelated to or not inconsistent with 
the relief sought in such action. and may proceed witb any other work as may be 
determined by tho Coun. 

2'.15 Nolhins ill thls Agreement shatl be deemed to modify in any way the right 
of the Stare or Shell to seek judicial review, in· accordance with CERCLA 
Section 113(&), 42 U.S,C. I 9613(a), in the United States Circuit Cou.n of Appeals for 
the District of Columbia of any provision of the NCP or any other regulation 
promulgated under CERCI.A 
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( viii) :Yfodifica1ioo of RODs 

.:S.16 An Organization mar seek to modify a ROD lf it determines. based on 
information that was not available. or conditions that were no1 knou.n at the time nocic~ 
of the 3.rniJability oi the ROD was published, that good a.we for such modification 
exists. Su.ch Organization may seek Sl.lch a modification by submitting 10 the R~ 
Committee a de1a1led statement demonstrating good cause for such modification 
together with ;:r supporting technical study and. lf appropr:iate. a legal memorandum. 
l·pon receipt oi such detailed statement. any Organization mar invoke Dispute 
Resolution if it believes the modification is unwarn.med or if it believes the 
modification is slgnificant enough to require a Supplemental Response Action. rather 
ih.an a modification oi the ROD, and the proposing Organization disagrees. If all 
Organizations agree. or if Dispute Resolution resolves, that a modification of the ROD 
is appropriate. the ROD shall thereafter be modi.tied in accordance with paragr:iphs 
Z.5.S-25.9 and CERCL\. Section 117, 42 U.S.C. § 9617. 

XX\/1. PEADLI;-iES AJ.'lP SCHEDULES AND EXTENSIONS TiiEREOF 

(i) Pdor Procedure 

26.l Prior to the effective date of !bit .Ajreemeat. the February L 1988, and 
June 7, 1988, proposed ,onse12t decrees g~med the developme12t. enforceabilfry and 
eiuension of Deadlines and Schedules. On the effective date of this Agfeement, this 
Section shall control the development. enforceability and extension of Deadlines and 
Schedules. 

( ii) Development gf Ptadlioa 

26.2 RI/FS D\r-adlines shall be deVeioped in aeco~e with paragraphs 
20.2(g), 26.6 and 26.7. 

26.J IRA Deadlioes 5hall be developed. in accordance with paragraphs 22.13. 

26.4 Supplemental Response Action Deadlines sball be de~eloped in 
accordance witb parqraph 33.4. 

26J Design De.ad.lines and Implementation Deadl..i.nes shall be developed in 
accordance witb paragraphs 25.l and 34.2. 

(iii) RI/FS PcadliDP fpt the On·PoM Operable Unit 

26.6 For the On•Post Operable Unit. RI/FS Deadlines that shall be enforceable 
pl.lrsuant to paragraphs 28.1·2~.J. and subject to the stipulated civil peaa.lty provisions 1n 
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paragraphs :9.1-Z9.5. are the dates established ln the Technical Program Plan for :t".:! 
following milestones: 

(a) Date for issuance of a draft Technical Plan for a :,..'ew Product: 

1 b I Date for issuance of the draft reporu for the R[. EA and FS 
Products lisced .n parag-raph z-1,JO: 

(c) Date for publication of the notice oi availability of the Rl/FS 
Ropon. pursuant to paragraph 2~.63. 

(iv) Rl/FS Deadline, for the Off-Post Operable t:nit 

c6.7 For the Off-Post Operable Unit. the RI/FS Deadlines that shall be 
enforceable pursuant to paragraphs 28.1-28.5. and subjeci to the stipulated civil penal,y 
provisions in paragraph.! 29. 1·29.5, are the dates established in the Technic"1 Program 
Plan for the iollowing milestones: 

······-- · ---------('a:)-flate-iorissuanc·e-of-a-draft1ecliiiicirPJan for a :-lew Product; 

(b) Date for issuance of the draft Prcdua reporu listed in 
paragraph 2434; 

( c) Date for publication of the notice of a"'1ilability of the RI/FS 
Repon pursuant to paragraph 24.63. 

(v) Extension of IRA, Rl/FS, Si112plementa1 Response Action. Desian and 
[mp!ememation Deadlines , 

26.8 A Deadline sball be mended upon receipt of a timely request for 
••tension pumw,1 10 parasraph 26.9 and wbe11 &cod cause Oltists for such e.iension a.s 
provided i11 paras?l)bs 26.10 and 26.11. 

26.9 A request for elllemion of a Deadline sball be submined to each 
Organization ill writiq and shall specify: 

-----------(&)-The-De•dli•e·wbicb•is-soujb1-10-be-extenaeil: 

(b) The leopb of the extension sought; 

( c) The good cause( s) for the extension; and 

( d) A1ty related Deadline which would be affected if the extension were 
granted. 
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26.10 Good cause exists for an extension of a Deadline where the extension :s 
sought because of: 

(a) . .\Jl event of Force ~ajeu.re; 

(b) A delay caused by any Organization other than the Organization 
seeking the e.'Ctension to meet any Schedule or any other Deadlic.e~ 

( c) A delay caused by the invocation of Dispute Resolution or the 
inination of judicial action: 

(d) A delay caused. or which is likely to be caused, by the gram of ao 
extension of another Deadline or the extension of a Schedule. 

26. l l Any other event or series of events shall constitute good cause if all the 
Organizations so 3:gree or. absent such agreernent, if the determination resulting from 
Dispute Resolution is that good cause omts. 

:6.!2 Within seven days of receipt of a request for enension of a Deadline in 
accordance with paragraph 26.9, each Organization shall advise the others in wnttng of 
their respective positions on the request for enension. The failure of any Organization 
to respot!d within the seven-day periOd shall be deemed to constitute concurrence in the 
request for extension. If an Organization does not concur in the requested enension. it 
shall include in its statement of nonconc:urrence a full explanation of all bases for its 
position. 

26. 13 If there is unanimous agreement among the Organizations that the 
requested enemion is warranted. the uad Agency shall extend the affected Deadline 
accordingly. Each such enemioa of a Deadline shall be appet!ded to the Technical 
Program Plan. 

26.14 If there is not naaniman, agreement among the Organi2ations as to 
whether all or a portion of the requested enemioa is warranted, the Deadline at issue 
shall not be eneaded except in accordance with a dettCl!Wllti0D resulting from Dispute 
Resolution. Any Orgaoialion may raise such a dispute to Dispute Resolution. 

26,15 W"llhin MVeD days of the receipt of one or more statements of 
noncon=- in the requested extension, an Organization which seeks the extension 
of th• l')ndline 'll&y invoke Dispute Resolution. Upoa the coaclusioa of Dispute 
Resolution. Ille Lead Acency shall implement the decision reoultia1 from Dispute 
Resolution. Eadl sw:11 enemioa of a deadline shall be appended by the Lead Agency 
to the Tecboical Program Plan. 

26.!6 A timely reque,t for an eneasion of a Deadline shall toll any application 
for judicial enforcement of the affected Deadline until a decision on whether to allow 



the extension is reached by unanimous agreement or through Disoute Resolution. 
Foilowing e.uension oi a Deadline. appilcanon for judicial eniorcCment mav onlv be 
:>ought :o compel compliance wnh the Deadline as most recemly extended.' • 

(v) Scbi:du!es and Extensions Thereof 

.::6.1-: Schedules. including timetables and deadlines for issuance of Subproduct 
reports. shall be .s established in this Agreement and the Technical Program Plan. 

:6.18 The R'.'i!A Committee, upon unanimous agreement of the Organizattons-­
and while endeavoring to avoid any extensions which may impact RI/FS DeadJines .. mJy 
e."<tend any Schedule at the request of an Organization. In the event that such request :s 
disputed by an Organization. the matter shall be resolved by Dispute Resolution. 

XXVII. FORCE ::,tAJEL'RE 

:7. l If the Army or Shell is rendered unable, wholly or in pan. by Force 
Ylajeure to carry out its obligations under this Agreement or the Settlement A,gr_e~_m_e_n_t, 

_______ -------~then-upon-that-0rganization's--giving-writt•n-nl:fcice as proviaec17n paragraph 27.3, the 
' obligations of that Organization. so far as they are affected by the event of Force 

:vtajeure therein specified. shall be suspended during the continuance of such cause. but 
for no longer period. and such cause shall be remedied so far as possible with all 
reasonable dispatch. 

:~.2 The settlement of a strike or other labor dispute shall be entirely withtn 
the discretton of the Organization i.nvolved with such strike or labor dispute and the 
requirement that any event of Force Majeure shall be remedied with all reasonable 
dispatch shall not reqwre the senlement of a· strike or labor dispute by acceding to the 
demands of the opposing PartY when such course is inadvisable in the discretion oi the 
Organization involved with such strike or labor dispute. 

Z7.3 When cirCUIIISWlc:es are occurrillg or have ocaured that delay the 
completion of any obliption. aad the Army or Shell believes such circum.nances 
constitute an event of Foree Majeure, rach Organization shall notify the other 
Organizations in writing witbill 15 da~ after the not:ifyins Organization obtains 
information indicating that a delay will occur. Such notiee shall include a detailed 

______ ,e,planation-of-tlre-reuoa(s)-for-anc1-anticii,at.-d'"duratil:fnof1lie aelay.Ui::e-=m"e=as"'u","-e-s -----­
taken and ID be taken ID preven1 or minimiz• the delay, and a schedule for 
implemenwioll of such measures. Failure to provide such notice in accordance with 
this paragraph witbill the required 15-day period shall c:onsrirute a waiver of any claim or 
Force Majeure with respect ID any event of force Majeure for which notice was not 
timely given. 

Z7.4 If the Organizations C311110t agree whether a delay is or was attributable to 
an event of Force Majeure, any Organization may invoke Oi$pute Resolution. 
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X..XVUI. E;-IFORCEABILITY 

:!8.1 L'pon the effective date of this Agreement: (a) Deadlines. including 
Deadlines rcsulung from an extension granted in accordance with paragraphs 
.:6. l 7-.:6. l 8. and any standard. regulation. conditiott. requirement or order whkh has 
become eiiect1ve under CERCLA and is incorporated imo this Agreement are 
eniorceab!e by any person pursuant to Section 310 of CERCLA and any violarion of 
5uch Deadline or standard. regulation. condirion. requirement or order ....;JI be subject :0 

c1vil penalities u.nder JlO(c) and 109 of CERCLA. ~2 t:.S.C. Si 96S9(c) and 9609: 

(b) All terms and conditions of this Agreement which relate to remed:ai 
actions and all worlc associated with remedial actions .shall be enforceable ·by any person 
to the extent permitted under Section 310 of CERCLA and any violation of such terms 
and conditions will be subject to civil penalties under Sections JlO{c) and 109 ot' 
CERClA 42 U.S.C. Ii 9659(c) and 9609; 

( c) Any final resolution of a. dispute pursuant to Section XXX of this 
Agreement which establishes a term. condition or Deadline shall be enforceable by an:,, 
person to the e.nent permitted _by Seetion l 10 of CERCLA. and any violation of such 
term. condition or Deadline .....;11 be subject to civil peaaJties under Sections 310{c) and 
109 of CERCIA, 4l U.S.C. ! I 9659(c) aod 9609. 

28.2 Arty such action sba.ll. be subject to the requirements of Section 310( d J and 
(e), 42 U.S.C, § 9659(d) and (e). All provisions of this Agreement may be enforced b:" 
any Signatory without the need to comply lllith the notice requirements of Section 3 !O ot' 
CER.CLA Deadline:i: are subject to stipulated civtl penalties. i..a aecordlnC'e with 
CERCLA Sectioa. 109, 42 U.S.C. § 9609. in the amounts specified in paraa;raph 29.1. 

18J In any enforcement action broupt agaimt SbeU pursuant to 
paragraph 28.1. SheU reserves the riibt to cballens;e the lepiity of suc.h action consisten, 
lllith the terms and conditi.om of this Agreement. SheU further reserves all rights and 
defenses tbat it may balle to the en!ortement of this Agreement pursuant to 
pa"8faph lS.l. • 

28;4 To the ment tbat a Lead Party other than the Lead Agen~ or the 
proponem of a New Prodaer; or Subproduct. fails to meet a Deadline. that Lead Parry or 
proponem of a New Produa or Subproduci shall be subject to stipulated civil penalues 
aiJ specified in Seafon XXIX. 

28.5 EPA'.s request (or payment of a stipulated dvtl penalty, as provided in 
paragraph 29.l, shall comtiNte commencement and diligent protecudon of an action 
within th~ meaning of CERCLA Sec:tion JlO(d)(2), 42, U.S.C. § 96$9(d)(2). 
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~3.6 With the exception of EP.-ts right co request stipulated penalties fro~ 
Shel! or the Army pursuant to paragraph 29.1. the Organizations may only enforce '.·:-:e 
cerms and conditions of this Agreement by bringing an appropriate action before t:-:e 
Court tn accordance with Section XXXJX . 

.:s.7 ~othing in this Agreement Shall be construed to authorize any person :o 
seek J~dic'.al ~eview of any action of an Organization where such revi.ew ls barred bv ;;.:-:•; 
provis10n oi CERCL-\. including Secuon l!J(h) of CERCL>.. -12 t:.S.C. § 961J(h). • • 

:<..XIX. STIPt;LlTED CIYIL eENALTIES 

:9.l Promptly upon determining that an Organization has failed to meet Jn 

Deadline. EPA shall so notify that Orgaruzation in wnting. lf the Deadline in quest:on 
is not already subject to Dispute Resolution at the time such notice ls received. the 
Organization shall have 10 days after receipt of the notice to invoke Dispute Reso!ut:on. 
Failure of an Organization to invoke Dispute Resolution by the end of this lO.day 
period shall forfeit that Organization's right to object to the payment of stipulated civil 
penalties for failure to meet the Deadline in question. Following completion of Dispuie 
Resolution. Shell may seek judicial review of EPA's__d_etermination-pu,,niant-10----·- - ···-­

------paragraph-J0c7. 

~9.2 An Organization that fails to meet a Deadline shall pay EPA upon request 
the following stipulated civil penalties for each failure: 

(a) For a delay of one week or pan thereat a total of SS,000: and 

(b) For a delay of more ihan one weelc, S 10,000 for each additional 
week or pan thereof. 

:.9.3 EPA shall not request payme~t of stipulated penalties for failure to meet l 
Deadline until the later of: 

(a) The dale of eomplelion of the action 11W is subject to the 
Deadline; or 

(b) The dale of eompielion of Dispute Resolution or judicial review 

______ c~o~n~ce~rn~~in!g~lhe~~Oe~~•d~l~iDII.~~--:--~-----~~---=-----------

. 29.4 Except u otherwise determined tnrougb Dispute Resolution or judicial 
review, the due on which Slipulated civil penalties shall begin to aCfflle shall be the 
date specified ill the notice sent by EPA pursuant to paralll"'Ph 29.1, but in no event 
earlier than the Deadline ill question. 
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'29.5 Stipulated civil penalties shall be payable to the "'Hazardous Substance 
Response Trust Fund" and transmitted co: 

U.S. Environmental Protection Agency 
Superfund Accounting 
P.O. Bo~ 317003M 
Pinsburgh, PeMSytvania lSlj l 
Aun: Collection Officer for 

Superfund Accounting 

A copy of the transmittal 
r!!presemative. 

" ,. - ·--• ..... ~4..:C..M~irnaced R:-.tA Committee 

::!9.6 Subje,t to 1 
accordance with this Agr 
sanction avaitab!e pursua 
Agreement. 

29.7 The Lead . 
penalties, or be subject t 
if it can demonsuate ma 

)fa stiplllated civil pen!Jcy in 
·ocarioa of any other remedv or 
Liaiice with a pro..,ision of this 

Jt be liable for any stipulated civil 
>11 available punuant to CERCLA 

(a) It ia fact met the Deadline ia question; 

(b) It f11 facz met the Deadline in question. as extended pursuant to 
paragraphs Z6.8-:;;. l8; or 

(c) Good cauie Weed for an extemion of the Deadline in question 
and application for sucb enensioa. waa timely made. 

29.8 Nothing in this Ap'eement sball be comtrued to render any officer. agent. 
employee, or servant of any Sip■lory pel'50naily liable for tbe payment of any stipulated 
civil penalty berewuier. 

lF CJJSPUJE BESQLU]]ON 

30.1 For any dispute that LI subjec:1 to Di.lpute Resolution punuant to this 
Agreemem, tbo • • ~•- a good faith effon t0 resolve the dupute 
informally II die U the dupute cazmoc be re50lved informally J.t 

the RMA Committee level, tbe decision of tbe Lead A3eacy sb&ll be implemented 
unless an Organization initwes Dupute Resolution pW'SU&Dt to tbe followillg paragraph. 

J0.2 To initiate Dispute Resolution. an Organizadoa. (or DOI for matte~ 
addressed in paragraph. 8.4 artd. maners, including without limirarion. speae5 designated 
as threateced or endaqered punuant to the Endangered Species Act, 16 U.S.C. § 1531 
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et seq,. migratory birds or actions that ~1.1 si~ficantlr affect biota at the Arsenal) 3hall 
advise the RMA Committee members at ltS mtent to mvoke Dispute Resolution and 
shall give written notice to the ~·Ut1Rlil memb~rs of w, dispute. The notice shall 
include an identification of any activities that the Organization believes are affected bv 
the dispute and therefore should not proceed during Dispute Resolution. If there 1s • 

dtsagreement over which acttvnies should or should not proceed during Dispute 
Resolution. that question shall also be subject to Dispute Resolution and shall be the 
first 1Ssue addressed during Dispute Resolution. L'pon receipt of such norice, the R~!A 
Council shall make best eiforu to resolve the dispute within the felts II ing""T."t ~ 
Promptly upon the conclusion oi any RMA Council meeting at which a dispute " 
resolved by unanimous agreement of the voting members, EPA shall prepare and subm:: 
to the Organizations for their concurrence a \mtten decision memorandum semnli!: :·on:, 
the decision and briefly explaining the basis for the decision. The decision • 
memorandum shall be included in the Administrative Record when ail the Orgaruzations 
have concurred that the decision memorandum accurately selS fonb tb.e decision and the 
basis for che decision. 

30.3 [f the RMA Council does not resolve the dispute by unanimous agreement, 
the dispute shall be elevated to it-lie-fffi ts rh1riae at the close Q.f.J.b.e-8._MA._Co.uncil:s_ ........ __ 

------r4"1ay perio . 

30.4 Within JQ sla,• ait t!q s,r AYDH~-Ul..tbe ps1:dow,-111a~_r SAPC 
terro:ohrt a ii!p:111 L•*e !tlml me11 ani asso;;g, ,tg.re50\e+1ie f1p111&. A dispute .. or 
policy issue shall be considered resolved by the SAPC only if all the Organizations 
agree. If at the conclusioa of the SAPC's 30-day resolution period the dispute has not 
been resolved. th6 p6!1dea ti rbe 68♦1 Rcgianll.Administrator shall be _µng~ntcd. 
u :tr n tbl dismne is olcxaw& ;p EJ,C nur:::211 ,o rpaag.apll 11,. Ptffinptly upon the 
conclusion of aay SAPC meeting at which a !iisp11te is resolved ( either by the EPA 
Regional Administrator or througlt unanirnnus agreement of the voting members). EPA 
shall prepare and s11brni1 to the Orpaizatiom for their coacurreace a wrinea decision 
memorandum setting for!h the decision and briefly ..-pl•iaing the basis for the decision. 
The decision memoraadum sball be included in tile Admiaistr\tive Record when all the 
Orgaaizatiom have concurred tlw the decision memorandum accurately sets forth th• 
declsion and the basis for tile decisioa. 

30.5 A dispute tlw is aot resolved by SAPC may be elevated to FRC upon the 
request of any Orpnizatioll (or DOI for matters addreased in 2ar!!81'.al!,.h_.8,,.4:..,a.,n.,.d~----

--------,tlfa-tti-,s,-lil'ducliq willio111 Jirnitouon, species designated as threatened or endangered 
pursuant co tile Ead•n1ered Species Act. 16 U.S.C. f 1531 et gg, migratory birds or 
aetiom tlw will sigllificalllly affect migratory birds at the Arseaal) by so notifying the 
other Organizari"IIS and the FRC members in writing within 5 days after the close ot 
SAPC's 30-day resolution period. 

30,6 Vffil • ii fq 1 1 I !be el.vatioa to FRC of a dispute. FRC shall meet and 
attempt to resolve the dispute. At the conclusion of the FRCs 30 day resolution period. 
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ii the A.rrr.y and EPA do not agree. then the pO.Wion at" tN-ci-A- ➔ dmirnSltaWS shall be 
the position of the United States. A matter shall be coru1dered resolved b,.. FRC onl,.. if 
ail the Org:mi:zation.s concur in the resolution. If the United States and ali" the • 
Organizations do nor concur. rhe decision of the l:niced States shall be implemented. 
Promptly upon tile com:tusion of nny f"RC-~eting at whtch a dispute is resolved (eithe~ 
by the A,dminis1rator of EPA or through unanim.OU5 agreement of the vonng members). 
EPA shall prepare and submit to the Organ.izanoru for their concurrence a wntten 
decmon memorandum setting fonh the decision and briefly explaining the basis for the 
decision. The decision memorandum shall be included in the Admini$trative Record 
when all the Organ.iiations have concurred that the deCWon memorandum accura1elv 
sers forth the decision and the basis for the decision. The duties of the Adm.inistratOr oc' 
EPA in Dispute Resolu1ion shall n.ot be delegated. 

30. 7 In any judicial action brought pursuant to this Agreement, exc~pt for :in 
action to enforce a provision of this Agreement. Shell and 1he State may only raise 
lssues that had bce.n previously addressed by FRC. or issues that bear a. substantial and 
material relation ro such issues. In any such judicial proceeding, except for an action to 
enforce any provisLon of tb:is A3reemcnt. Shell and the State rnay only raise issues 1hat 
had been pre..;owly addressed by the fRC. or issues tbat btar a ma1erial and 
substantl3.l relation to such issues. Shell and the State may only ratse an i~uc referred 
to in the previous sentence in a judicial cbalJen,e to the relevant ROD or rRA De,;:ision 
Document. with the following U(eptions (the timing of which sbal.l- be governed by 
paragraph 39.2): (a) a judicial proceeding that solel.y addresses Sbell'.s obligations to pay 
penaltie.s; (b) a judicial proceediQ8 to enforce th.ii Aafeement or a proceeding in which 
other remedies or sanctions are !Klugbt a11a.inst Shell for violating this Agreemem: or (CJ 
a dispute relating to the design or implemeatatioa of a Response Acrioa which arises 
a.ft.er the retevant ROD or IRA Decision Document has bten finaliled. Shell mav 
commence a judicial proceedlq to challenge a detcrmidatioa by EPA punuam tO 
patagraph 29.1 that Shell failed to meet a Deadline, provided that Shell bad irwoked 
Dispute Resolution with rtspclet to sucb determination. Shell may commence ·such an 
action not tater tb.an 10 dayS after 1;0mplelloa of Dispute Resolution. Shell may seek 
judicial review of any other remedy or sanction soug.bt by aey person for aoncompliance 
with t!tis Agreemeiu not law than 1.5 days after the date such remedy or sanctio11. is 
soughL 

• 30.8 Tb.e pendency of aay dispute before tbe RMA CounciL SAPC or FRC 
.sha.J..I not aifect tae respamibility of any Organiu.tioa. to continue ill involvement in the 
auessment lad selea:ion of Fm.al Response Aaiom that are not subje'1 to such dispute 
or a.re nor materially aad nzbswitiaily related to s1.1ch dis,p1,ne. 

30.9 Statements made in the coutSe o{ DLSpu.te Resolution or a meeting of 1he 
RMA Council. the SAPC or the FRC and docwnentS prepared solely for use in Dispute 
Resolution. (ucluding decision mcmora.cda prepared by EPA. an.d concurred in by the 
Orgaruutions. upon the cond'U5ion of Dispute Resolution meetinp), sball bt c:omlderc:d 
scaterncms made, and documentS prepared. iD. fun.beraDQ!! of sertlemeat and shall be 
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entitled to the protection afforded such statements and documents bv the Federal R:1!~s 
of Evidence and the Colorado Rules oi Evidence. Persons who participate in Dis□ute 
Resolution meetings _shal~ not be subject_ to <ieposltion or t~ 0th.er <ilscovery conce.rr~r.g 
statements made dunng, m preparation tor. and m connection with such meetings. 

30. to The State's right to participate as an Organization in Dispute Resolution :s 
subject to :r.e following conditions: 

( a) The State may attend meetings of the R~ Council, the SAPC. ar.d 
the FRC only after \t has agreed in writing (i) to be bound by the provisions oi 
Exhibit C to this Agreement: and (ii) to treat as highly confidential. and not to pubiisn. 
<il,.ulge, disclose. or make known in any r.ranner or to any extent not authorized or 
required by law. any Confidential Information received by or made available to lt 1n 

connection with any activities performed pursuant to this Agreement: and 

(b) The State may invoke Dispute Resolution only after it has agreed to 
be bound by the Dispute Resolution process, as evidenced by its execution oi the 
agreement attached hereto as Exhibit C. The form attached as Exhibit C shall be 
replaced by an executed copy of that agreement. once it has been executed bv all P.artte] __ _ 

-- ·-rh"ere-ro. 

30.ll It pursuant to paragraph 42.7, Dispute Resolution is invoked with respect 
to the dran Natural Resource Damage ASsessment Plan. such dispute shall be resolved 
in accordance with the Dispute Resolution provisions in paragraphs JO. 1-30. 7, with the 
following exceptions: 

(a) The State shall not participate in Dispute Resolution on this issue 
at any tevei; 

(b) In addition 10 the Anny, EPA and SheU RMA Council members. 
the Regional Direoto.r of the United States Fish and Wildlife Service, Region 6, shall 
participate as a full votiJI& member of the RMA Council; 

(c) If the tlispllte is raised to the $APC, the Director of the United 
States Fish and Wildlife Service (in addition to the Army, EPA and Shell members oi 
the SAPC) shall panicip&te as a full voting member of the SAPC; 

-----------1u)-1f"the-dispu1e-rs-rwe'17ll7he-FRC.-t1ie i'wistant Secretary 01 the 
Interior ror F'11h. Wildlife and Parks shall participate as a full voting member of the 
FRC. and tbe Adminisrracor of EPA and the Governor of Colorado shall not 
panicipate: and 

(e) If the dispute is not resolved by the FRC. it shall. within 45 days oi 
the close of the FRCs Dispute Resolution period. be resolved by agreement of the 
Secretary of the Army and the Secretary or the Interior . 
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X.X..,Xl. CQNTE\JTS OE A.D\fNTSTRATIVE RECORD FOR EACH BOP 
C~STOPfA.N ANP IARQEC 

(D Con1ents of the Adminisrrative Record for !be On·Post BOP 

31. l For the On-Post ROD, the Administrative Record shall consist at a 
minimum of complete copies of the iol10W1n!J as well as any other relevant doc:umen1s: 

(a) Pre·Plan RI/ES Activity 

(i) RI/FS documents from January 1983 until the issuance ot' 
the Technical Pro!Jram Plan. including reporu for On-Going Products or Subproduc1s 
which are designated in the Technical Program Plan as being substantially completed, 
drafts of Technical P!am, draft Product or Subproduct repons, publicatioru listed in the 
bibliography of each Teclmiea.l Plan or Product or Subproduct repon: which are not 
available to the general public (inclw:lin1 damage wes.srnent reporu), Ymuen comments 
upon any drafts (includin1 commet1.ts of 001), minutes of meetings prepared by or 
furnished to the Army, Army'_s wrtnen resporu;es to comments. final Product or 
Subproduet repom. final rcporu and any am.endmena of them. the December 6, 1982 
Memorandum of Agreement with committee chanen, ~ummaries of any information in 
these docwneo.ts which is subjeet to the anomey-client privilege or work product 
exemption. Other Deliverables. commei:us thereon. and other documents submitted 
pul'!uant io par;agraph 31.J. • 

(b) Other Pocvmntt Qovnrnin1 the BI/FS Proecss 

(ii) 'This Ajree~em: 

(ill) The Settlement Agreement; 

(iv) The proposed collHD.t de~ee filed wit_h the Coun on 
February 1, 1988 (incluctin& the venioD of the RI/FS Proceu Document filed on that 
date); 

(v) lbe propaaed modified cement decree filed with the 
Coun: on Jua, 7, 1988 {in.eluding the vertioa. of the RI/FS Process Document filed on 
that date); 

(c) NPL lnisdnas 

('ti) Each proposed and final notice published in the Fed.er:i.! 
Register concerning NPL listiqs of tbe.AJ,ena.l, all wr:inen commenu upon tbem with 
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EPA's responses and any other materials included by EPA in its record for ~PL ::sn;igs 
oi the Arsenal: -

(d) The R(/FS Plan 

(vil) The meeting agendas for the RI/FS Review Studv Group. 
draft Tech:-:1c:il Program Plan. commenu on draft Technical Program Plan .. -\rffiv·s 
responses to comments. drait final Technical Program Plan submmed to SAPC. ·anv 
approvals or other documents issued by SAPC or FRC on final Technical Program· P,a,.: 

(viii) Directives issued with respect to the implementation oi 
the Technical Program Plan; 

. 
(ix) Relevant docwnentS concerning IRAs. including the 

Ba.sin F Memorandum of Understanding, IRA a.ssessmentS, IRA Decision Documents. 
IRA Implementation Documents. any written requests invoking Dispute Resolution. any 

___ d.o.i:_ume.111SJ_e_ques1<.d_b_y_or_.1ub.mitte.d.to_SAJ'.C,.and.docwnents-issued-by--SAFG-0r-f'RG-­
on the IRAs. 

(0 Prndurn, Subprodl!Ct$ and Other Deliverables 

(<) Technical Plans for ProduCtS or SubproduCtS, including 
written communications concerning the development of each Technical Plan. drait 
Technical Plans, written comments on them (including coauneau of ATSDR and DO!l. 
draft final Tecbnical Plans for New ProduCIS or SubproduCIS. Anny's written responses 
to the comments, any written requests invoicing Dispute Resolution. any documents 
requested by or submitted 10 SAPC. any documents issued by SAl'C or FRC on the 
Tecbnical Plans, final T•chaical Plans for New ProdUCIS or SubproduCtS: 

(xi) Publicuions or documents ideaufied in tbe bibliography of 
each final Product or Subprodllct repon or Other Deliverable that are not available to 
the general public (i.e" suidalM» doa!m•nis and technical sources)(documents identified 
in report bibliographiea tbal are available 10 the geaeral public shall be considered pan 
of th• Adminis..,.tive Record, but need not be physically localed in the JAADF): 

(xii) QA'd/QC'd sampling and test data or "raw" data. where 
provided ill accordance wilh subparagrapb 21.l(e)(ii)(related chain of custody forms 
shall be pan of the Adminisrtative Record and shall be made available upon request. 
but aced not be physically located at the JAROF); 

( ><iii) Quality Assurance Program Plan, with audit reports, 
written commenrs and written r~spoascs to commenrs; 
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(.'Ci.v) Rcpons for Products and Subproducts. including written 
subrnissioM of the l'nited States, A.rmy, EPA Shell _and the State Ldentifying potential 
A.RA.Rs for consideration; wnttcn comments on dratt reports for Products or 
Subproducts (induding comments of ATSDR and DOI): draft final repons for Products. 
Army's 1.:rim:n responses to the comments; any wntten requests invoking Dispute 
Rcsolu1ion: .:1ny documents rcquc.sted by or submitted co SAPC: any documents issued 
by SA.PC or FRC on the Products: .final P,roduct reporu: any written request to modify 
any Products: any document retlecung acuon by the RM.A Committee, SA.PC or F'RC or. 
the request for modification: any document consisting of or addressing an Other 
Deliverable: and any document ret1ecting a modificacion of the Products: 

(.tV) Any documents trarumitted by ATSDR or DOI co the 
RMA Committee; 

(xvi) Other documents submitted by or relating to the 
involvement of ATSOR, DOI, EPA. Sb.ell a.nd State in the RI/FS process; 

(g) RI/FS Rem for Each ROD 

(mi) Draft RI/FS Report, with prefured aJrema1ive: , 

(KVili) Publk notice of availability of RI/FS Repo" with brief 
analysis (induding ail fa.ct sheets and other doaunenu made a."3ilable to the public 
which summarize the variow feasibility srudy alternatives a.nd the preferred altcrnnti\·e): 

• (,rl:c) Wrinen public comments received on the RI/FS Repon 
(including comments from EPA. Shell and the State); 

(xx) Transcript of each public meeting held. for the purpose of 
receiving commeats on the RI/FS Report; 

{Di) Oo=umentation of participation by the TRC, RMA 
Comminee and RMA Couaal; 

(b) sue or FR.C Agiyjtics 

(mi) Notices of SAPC and FRC meetiaip: 

(.aiii) Wrinen decisions issued. by SAPC or FRC; 

(aiv) Other doaunents generated by or for SA.PC or FRC; 
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(L) R~fA Cocon::iuee Acti"itie~ 

(.'C<V) Sotices of R~1A Committee meetings. any 'N'?'itten 
l.icc:sion ~enerated by or for the R.YfA C~mmmee ,:m~ any other documents generJ.t~d 
bv the R:-.L..\ Comrn.J.ttee or anv subcornmtttee thereat: . . 

IJ) RYIA Council As:tiYities 

(.x."<Vi.) Sotices of R~ Council meetings. any written dec:sion 
is;ued by the RYL-'. Council, and any other documents generated by or for the R,1.->. 
Council; 

(k) JARDFC As;ti;:itjes 

(xxvii) Notices of JARDFC meetings an(± any written docur.:e~t 
issued by JARDFC: • 

c I) TRC :\s:liYiii•s 
--------~=--..--,cc----;c=-=----;-----;-:--··-- ----------- (JCtiii) N"otices of TRC meetings and documents distnbuted to 

tho TRC; 

( m) Local QovemmentJ' Involyemem 

(JCtix) Record of all communications with and information 
provided to local government officials with respect to the RI/FS; 

(n) Ia1'cas;acy Amem$ats 

(ax) ADy interagency agreements, including agreements wuh 
Corps of Engineers. OOL etc. 

(o) fr,tcqmye Ordea 

(JIiii) Executive Orden 12580 and 12316; 

(p) PelQUaa 

(.xxxii) Deadlines. each request for extension of Deadlines. ac::on 
on these requau by the RMA Committee. the RMA Collllcil, SAPC or FRC. any no11,o 
of violation of a Deadline and any civil penalty assessment; 
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(q) &QI! 

(:ca.iii) Draft ROD (with appendix of proposeC ARA.Rs). written 
COIT'.mems on draft ROD. Army's written respo11!1e 10 comments. draft final ROD, anv 
wmten reques1s invoking Dispute Resolu1ion. any documencs requested bv or submitted 
to SA.PC. any documents issued by SA.PC or FRC on the draft final ROD. with anv 
J.mendme:i.ts of the ROD required by SAPC or FRC; • 

(:ca.i'I) Final ROD; 

(:a:xv) Notice of t."aited States to State of opportunicy to conc:..:r 
or not concur in the selected Fin.al Response Action for the On-Post Operable L·rut: 

(.\XM) The State's written concum:nce or nonconcurrence in :~e 
selected Final Response Action for the On-Post Operable Unit; 

(,axvii) All public notices of the issuance of the ROD (including 
fact sheeu and other documents made available co the public whkh describe tbe final 
Response Action selected); 

{:o:xwi) Any subsequent modification., of the ROD: and 

(r) Orhu pgcµrneal3 

(llXXix) Other documenu transmitted to or from the Army or 
EPA concerning the R!/FS; 

(S) wia 

(ll) Inda; of content.I of the Admini,rrative Record. 

(ii) Conreau of ~dminisn:ativc Rceo«4 for RODs far Other Operable 
Pnitt and IBN 

31.2 For RODI for otber Operable UD.its. the Administrative Record shall 
coasi!1 of .complete copies of such documents u. the JARDFC may designate, a.s 
provided in pvqrapbs 31.5 and 31.6. aoi incorui.steat with CERClA and the NCP and 
pertinen.r antdeace issued by EPA tbAr: is not_i.ncoasi$teat with CERClA and the ;'!CP. 
Prior to die effeaive date of this Agreement, the February 1. 1988, and June 7, 1988. 
proposed. comem: decra:s pvemcd the content! of the Admini.srrative Records for IRA 
proposed Decision Dcxum,na. Thia Section sball conuol the contents of the 
Administrative Records for IRA proposed Decision Documents is.sued after the effective 
date of this AgreemenL 



(lii) Sui;ipternemarion of AdWrJsrrative Record for On-Post ROO 

Jl..1 For a period of 90 days after the effective date of this Agreement. a.r.v 
Organization.may submit a list tdentifying any documents prepared beC\lleen Januarv t·. 
t98.3. :rnd the effective date of this Agreement for inclusion in the Administrative • 
Record tor the On-Post ROD. Promptly after receipt of notice from the A.rmy 
identifying those listed documentS that would not otherwise be included in the 
.-\drrunistrative Record, the Organization that submitted the list shall promptly cransmi: 
re che .¼my copies of such documents for inclusion in tb.e Administrative Record. 
During th1s period, the Almy may decline to inciude in this Administrative Record 
documents proffered by an Organization only on the grounds that such documents u.~ ~~ 
not previously received or generated by the Army, or are irrelevant to the 
c\drrunistrative Record for the ROD. The Army may not refuse to include in the 
.-'.drrunistrotive Record during the 9<k!ay period any documents which are otherwise 
appropriate for inciwion ia the Administrative Record on the grounds that they were 
improperly transmitted outSide of official charuteis, except where tb.e documents were 
not transmitted by or to individuals acting within the scope of their official employment. 

(iv) CustadiaP. of Administrative Records 

31.4 Within 30 days of the effective date of this Agreement. the Anny shall 
designate a Custodian of the Administrative Records. The Custodian shall be 
responsible for maintaining on a contemporaneous basis the Administrative Record for 
each ROD and each IRA Deci.sioo Document and for pre,ening in a separate area or 
the JARDF all documenu designated in accordance with Paragrapbs 21.l(f), :?1.2 and 
21.3. • 

(v) Joint AdminiMmtive Record and Document Eacilitt Comrninee 

J 1.5 Prompdy atler signizlf this Agreement. tho Organizations shall each 
designate a representalive to serve 011 the JAROFC. The JARDFC $ball be chaired by 
the Custodian. The JARDFC shall meet periodically in an effon 10 reach a consensus 
(to the maximum extent praclicable) oa the coa1e11cs of the Administrative Record for 
each ROD and each IRA Decisioo Document. The JARDFC shall take steps to ensure 
that documeacs preserved ia accordance with paragraphs 21,l(f), 21.2 and 21J are kept 
to the miaim11m ~~ia the o~iaioo of th~aiteiLS.taies..and.are-preserved-at-me--­
JAADF-ia a secure, cosc-effective and space minimizing manner, 

31.6 Disputes coac:eraing the documeiics to be preserved pursuant to 
paragraphs 21.l(f). 21.2 and 21J which cannot be resolved with 30 days by the JARDFC 
shall be referred to the RMA Co1111cil for re10iuti011, la the eveot that the dispute 
cannot be resolved by the RMA Council in 45 days, the dispute shall be raised by any 
Organization to Dispute Resolution or shall be deemed to be waived. 
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("i) Chall~nus ta Administrative Record 

31. 7 Any Organization may suppon or oppose a propo5al by another 
Or~aniza1!on 10 include any d.ocume~t i_n_the Admi~t.rat~ve Record. The only challenge 
wh1cn a Signatory m.o.y make in .o.ny ;ud1c1al proceeding With respect to the contents ot 
an Adrntnistr::i.nve Record is that one or more documents which was dea.rtv submitted 
and idenr1i1e"d m wmirrg to the Army and which belongs in that Adminisirittve Record. 
was improperly rejected for inclusion in that Administrative Record. 

(vii) Joim !idministrative Re&ard and Do@mc:nt Eadlitv CJARDE') 

3 !.8 The Administrative Records for the ROOs and IRA Decision 
Documents. and all documents preserved in accordance with paragraphs 21.l(f), :::1..::: o.nd 
2LJ. shall be maintained at a records facility to be known as the JAR.OF, which shall bl! 
located at or near the Arsenal and shall be open for inspection and copying by 
representatives of the Organizations, the TRC and the public:: during reasonable office 
hours. 

XXXII. COMML"SITY RElATION'S 

.32.1 The Sigm.torilis shall coordinate aA)' statements to the press with 
respect to this AgrHmen.t or any aspect of tbe process set forth in tbi, Agreement. 
Each Signatory shall inform the other Signatoriet of the terms of any such press release 
prior to issuance. 

32.2 The Sigm.tories agree to comply with all releYaDt EPA policy and 
,guidance on communiry reJatiom program., which are in accordance witlt CERCLA .1nd 
consistent with the SCP. 

XXXIIl. ASSESSMENT AND $ELECJON OE SUPPI.EMESTAL RESPONSE 
ACTJONS 

33.1 The Patties rec::opize tbat subsequent to Finalization of Ule ROOs for 
the On-Post and Off-Pcm Operable UD.ir:s. a o.eed may ariso for oae or raore 
Suppieas.entai Response Actions to remed)I conrialWll or additional releases or threats 
of rcleues of hazardous Nbtwlces. polluWttS or conraminan~ Ill or from. Ule Arsenal. 
ff ~ucb a relMN or thte&I of release pre.scnta a.a immediate threac to !lu.man ltealth or 
che eaviroameai. it shall be addressed puisuant ro See-don XXID. If such release or 
threat of releue does not present an. immediate threat to human health or tlte 
en\lironm.em. it shall be addressed purnwu to paragraphs 33.2·33. 7, regard.less of 
whether the determination of tbe need for such Supplemental Respome Action is based 
on a Periodic Review conducted punuant to Section. XXXVI hereof or oo some other 
source of informatio11. 
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33.l A Supp!emerltal Response Action shall be undertaken onlv fa) :f :( .s 
Ceterrnined that a.s a resul1 oi the re!ea.se or 1hreat oi relea5e of a hazatdcius substar,ce. 
pollutam or contaminant at or from the Arsenal an additional Response Action is 
necessary and appropriate to assure the protection of ttuman health and tfle envtronrne~~ 
and /bJ if either: 

11) For Supplemencal Response Ac1ions proposed after Finalizatior. 
of 1he RODs for the On-Post and Off-Post Operable Units, but pnor to EPA 
Certtfication, the determination is based on conditiOCl.!i th.at were unknown at the m~e o! 
flr1alization of the ROD or based on information received in whole or in part by EPA 
followtng Finaliration of the ROD; or 

(ii) For Supplemental Response Actions proposed after EPA 
Certification, the detemtinatioCL ls b:ued OCL condltions that were unknown at the time oi 
EPA Certification or based on infonnation received in whole or in pan by EPA 
following EPA Certification . 

.33 . .3 If. after Finalization of the RODs for the On-Post and Off-Post 
Operable Units. any Orgallizaclon or DOI conclud~s_ihat_a_Supplemencal-Response--- __ ... 

-----------c~cnon is necessary, basCd on the criteria set forth in paragraph 33 . .2. such Organization. 
or DOI may promptly notify the othen of iu conclusion in ,.,;ting. The members of the 
RMA Commiuee shall confer and attempt to reach consemw on the need for such a.n 
actio11 within 4, days of the receipt of such notice. If within tbat 4,-day pCriod the 
RMA Committee has failed to reach unanimous agreement. aay Organization (or DOL 
subjeet to paragraph 30.2) may notify tbe ocher Organizatioru in ,.,;ung that it intends 
to invoke Dispute Resolution. If the RMA Committee is still unable co reach. co~ec-.su5 
withic 14 days of ch.e issuance of such 110tice. tb.e question of tbe need for the 
Suppleme.atal Response Actio.a shall be !'C:SO!ved through Dispute Resolution. 

33.4 lf the RMA committee agrees or if it is determined through Dispute 
Resolution that a Supplemelltll Respoa.se Acuon is needed based on the criteria sec 
forth in paragraph 33.2, the Lead Agenc:y sball prepare a draft Supplemental Response 
Action Plan that shall include Supplemental Response Action Deadlines. Supplemental 
RI/FS Deadlines may be estellded only pursuant to Section. XXVI. The Lead Agency 
shall provide the draft Supplemental Re!ponse Action P1aa to the odler Orj'anizations 
and DOI. the other Orpnizations and 001 shall have 30 days in wh.ich to comment. 
The Lead Apttcy sball respond to those cor;nmen..~.tJtin.3.0_days.after-close-of-r-he---· -----

---------.,,mruncruc~"""'Any----oijiiniiation (or DQI, subject to paragraph 30.2) may then 
invoke Dispute Resolution co resolve a dispute witb respect 10 the Supplemental 
Response Action Plan. After any disagreemencs 'N1th respect to tbe Supptememal 
Response Action Ptan have been rCSOl't'ed. the Lead Ageac:y shall submit the 
Supplemental RI/FS Deadlines as an e:chibit co the Technical Progrm Plan. 

33.3 After any disputes 'N1th respect to a Supplemental Respome Action 
P!an have been resolved, the.Lead Agenc:y shall ,onduct a Supplemental RI/FS a.nd 



issue a Supplemental ROD in accordance v.ith the Supplemental Response Action P!an. 
The proviswn.s in 1he RI/FS Process Document shall govern the pianmng and selec::on 
ot Supplemental Response Act1oru. to the same extent the~ govern the planning and 
>eJecuon of Final Response Actions. unless it is the unanimous 3.itcement of the 
Organizations that a particular provision does not apply. The Supplemental ROD shail 
include Design Deadlines t.hat shall govern completion of the design work for the 
Supplemcmo.l Response Action, 

3j,6 Follov.in_g issuance of the Supp!emcn.tal Response Action ROD. t;';e 
Supplemental Response Action shall be implemented pursuant to that ROD and Sec:mn 
XXXIV. 

33.7 Shell shall have the opportunity to participate in the assessment, 
selection. design and implementation of a Supplemental Response Action as provided :n 
Section XXXVI. 

XXXIV. RESIGN AND IMPLEMENTATION OF FINAL A"fP St:PPLEME::ITcl. 
RESPONSE c\OJONS 

(i) Bcspnosc Actinru Covwd Br This Scetion 

34.l Paragraphs 34.2-34.24 shall goYem design and implementation of the 
following Response Actions: the Final Response Action for the On.•Post Operable Unit .. 
the Fina.I Response Acdot1 for the Off•Post Operable U.a.it, tbe FinaJ Response Action 
for any other Operable Unit lhat may be designated for the Site. and any Suppfcme:-:ta.l 
Response Actions seleeted punuant to Sectioa xxx:m. 

(ii) Design and [mplcmcntatioo DeadHna 

34.2 (a) Promptly iipoa. .Finalization of any ROD that was not the subject 
of judicial review, the United Swes sball append as an ubibit to the ROD and uansm11 
to the oUler Orpnization& tbe OesilD, Deadlines for UW ROD. U a ROD is subject w 
judicial review, 4$ days after submittal of tbe ROD to tbe Comt in accordaa.ce with 
paragrapb 25.ll. the Un.ired Srates sbaLI submit w·tfle Coun u an exhibit those Design 
Deadlines applicable to portiom of tbe ROD, if any, thal. are 110t subject to judicial 
review. Ac tbe ~nc:hwoD of tbe judidaJ review of any ROD, tbe United States shall 
submit to tbl Coun u III ahibil to tbe ROD those Desiga Deadlines applia.ble to any 
ponioa ot tile ROD dW 'MU Ule subject of judici.aL revtew. Oni:e Design Deadlines 
have beta property appended to Ule ROD or submitted to tbe Coun pursuant to this 
paraSl3l'b, they sball be subjm to stipulated civil penalties purnwit to Section XXIX. 
and may be mended only punuant to paragraph 34.22. 

(b) Promptly up,oa. issuance of a Final Design DocumenL the L'nlteC 
States sball append a., an emibit to tbe ROD and traDSmit to the other Organizations a. 

• list of the Implementation Deadlines tbat are set fonh in the Final Design Document. 
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fmplementation Deadlines shall be subject to stipulated penalties pursuant to Section 
X.XIX and may be extended only pursuant to paragraph 34.2~. 

(iii) Ro!; of the R'1A Committee and the RMA Counca 

34.3 Toe P.MA Committee shall oversee the day-to•day progress of the 
Jesign :ind imp1:rncn1ation of Final and Supplemental Response Actions. Promptly 
upon issuance ot :i. ROD that addresses such a Response Action. the Lead A2encv for 
the Response Action shall designate an employee who shall serve as the Coor"din3tor for 
the design and imptcmentation of that Response Action. The Coordinator mav be ?r.e 
:;ame person who served as the Coordinator for the development of the ROD.· The 
Coordinator shall be responsible on a daily basis for ensuring ihat the Lead Age:i.cy·s 
d~sign and implemema_1ion of the Response Action is in accordance with the ROD and 
the 1erms c( this Agreement. 

34.-' PrOmptiy upon issuance of a ROD, the Organizations shall each 
designa1e an employee to serve as its repre!encative on the RM.A Committee. Each 
such represen.tatt\'e shati be responsible on a. daily basis for ensuring his or h.er 

------c-espective-ennty's--fulfillment-of-iu-responsibilitiu-regarciurg-thecles1gn and 
implementation of the Response Action in accordance witb the terms of the ROD and 
this Agreement. This representative may be the same pei,on who served as the 
representative on the RMA Committee during development of the ROD. DOI may 
attend and panicipate in RMA Committee meedngs. 

34.S Except for com.munic:ations between cowueL the Organizations shall 
transmit all written communications between eacb other with respect to the design and 
implementation of a Final or Supplemental Response Action as provided in Section 
XXXVJI. 

J-1,.6 The RM.A. Committee shall meet approxima.1ely on= eacn month. 
Although the Lead Party for a ResponH Action shall ha,..e primary responsibility for 
meeting applicable .Daian Deadline, and Implementation Deadlines. the RMA 
Committee shall eadea\'Or lO usiat in mis effon by setrins completion dates for design 
and implementario.11 tasb, rlViewiq the progress of lhese wis, attempting to resolve 
disputes informally. maklna nteelsa-,, a.ad appropriate adjwtments to schedules. advising 
the SAPC whenever a DetdHae caano, be attained. and rccommeading. if warranted. 

~~----that-a-Oeedti!'t be-m~-as-provi.ded-in-paragrapb-.34:-22; 

34.7 The RMA Council shall oversee the design and implementation of 
Respomo Aa:tiom and l'CY'icw tbe work of 1he RMA. Committee. Promptly upoa. 
issuance of a ROD t!1ai addreues a FinaJ or Supplementai. Response Actioa, the 
Organizations s!1all cacti desipte an employee to serve 0.11 the RMA. Council for the 
purpose of overseeing the design and implementatio.11 of the Response Action addressed 
in that ROD. Such employee may be the same perso11 who 5erved 011 the RMA Council 
during development of the ROD. The designee of the Lead AgenC'J !or tbe Response 
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Action shall serve as the chairma~ of the R~ Cou~cil for the purpose of averseemg 
the desijn and implementation Ot that Response Acuon. DOI may accend and 
participate in R~ Council meetings at which matters concerning biota at the ArsenJ.I 
are .iddressed . 

.}J..8 The chairmaa shall schedule regular meetings of the R~ Council 
.1pproxini;:nd11 .:very J ~onths. shall transmit to t_he other members and DOI a proposed 
agenda at le~t :!O da~s 1n advance ot each _meenng ~d shall transmit a final .agenda ac 
least lO days in advance of the meettng which shall incorporate any addition.al matter 
that an R).1A Council member requests be included. Re_gula.r meetings shall be for t~e 
purpose ot' re\l\ewing and comm.emin.g on the progress being made in the design and 
implementation of the Response Action, 

34.9 Special meerings of rhe RMA Council sha!l be held at :he request of 
the chairman or any R~ Council member. A.s much notice for special meetings as 1s 
feasible under rhe circumstances shall be provided by the chairman. 

(iv) She!l's Riiht to raoicipate as Lead raoy 

34.10 Shell shall have the oppommil)' to participate as Lead Party in the 
design or implementation. or both. of all or portions of Final or Supplemental Response 
Actions pursuant to the terms of the Sett!erneat Agreement. the terms of thii Section 
and the terms of anr subsequent Coaseat Decree. Whea Shell assumes responsibility 
for any ponion. of the clesisn or implementation of a Response Action. Shell shall keep 
the ~ad Agency appriM:cl of iu progress so tb.lu. the ~ad Agency may monitor Shell'! 
progress. Shell shall comult with the Lead Ageaey .en.or to ta.Icing any significant actwn 
over which ~hell has assumed Uad Party respoIWbility. • 

J4.ll When S~ell has assumed Lead Party re5pol1lllibilicy for design or 
implementation. or both. of ail or poniol'll•of a Respoiue Action. it shall be subject to 
che stipulated penalty prori.,iom ,er fonh in Section XXIX witb rapect to any Design 
and lmpleme1:1tatioa 0,,adUnes tba1 apply to the portions of sucb Response Action for 
wh.icb Shell is respomible u ~ad Parry, Tbc Lead Agtacy shall remain responsible for 
assuring that such Response Amoa otberwise compons with tbe ROD and this 
Agreement. 

(v) Pmim of BCSPODv Actions 

34.12 The Lead Parey responsible for design of a Response Action idennfied 
in a ROD ab&ll deaipte a Project Manager who shall be reipomiblc for development 
of the Design Scope of Work, tbe Conceptual Design Document. and the Final Design 
Document for the Respome Action. 

34.lJ The Projea Manager shall submit a draft Desisn Sc:ope of Work to 1he 
RMA Committee a.ad DOI for review and comment. The RMA Committee members 
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shall :neet to discuss the draft and attempt to reach unanimous agreement on (ts 
Jc!equacy, At the request of any Organization (or DOI. subject to paragraph JO . .:). a 
c!ispu~e with respe_ct to a d.raft Desig~ Scope of Work sha:11 be subject to Dispute 
ResoiL:tion .. ~e ~ail?re or 3.11 Orgaruzz non to r~que~t Otspute Resolution with respect 
co sucn dr:itt within .)0 days of the RMA.. Commmee s rece1pt of the draft scope at work 
shall .;or:mture chat Organization's concurrence in the Design Scope of Work. 

3J.. 1.;. Cpon unanimous agreement of the RMA Committee members. or 
compietion of Dispute Resolution if invoked.. \.Vlth respect to a draft Design Scope at 
Work. the Project Y!anager shall issue the document in final form and shall promptlv 
begin the process of developing. or having developed under contraet. the Conceptuai 
DeS1gn Document. The uad Pany shall submit the Conceprual Design Document co 
the R~!A Committee for review and ·comment. The Project Manager shall be available 
to discuss with the other RMA Committee members the adequacy of the Conceptual 
Design Document. The Conceptual Design Document s)1all not be subjeet co Dispute 
Resolution. 

34.15 The Final Design Document shall include Implementation Deadlines 
.... _______ - . --pursuant-to-which-the-Response-A-c:tion-addressed'iu-th-CF1tiiill)esign!)ocument shai,-

be conducted. The Projeet Manager shall submit tbe Final Design Document to the 
RMA Committee and DOI in draft form for review and CO!Mlent. The RMA 
Committee members shall meet and discuss the draft and attempt to reach unanimous 
agreement on the adequacy of the draft, including the Implementation Deadlines 
proposed in the draft. At tbe request of any Organization (or DOL subjecr to 
paragraph 30.2), any dispute witb respecr to a draft Final Design Document may be 
resolved pursuant to Dispute Resolution. The failure of an Organization to request 
Dispute Resolution witb respect to sucb draft within 30 days of tbe RMA Committee; 
receipt of the Final Design Document sball comtitute tbat Organization's concurrence :o 
the Final Design Docwneni. 

34.16 If. followiq RMA Committee review, tbe Organizations are unable to 
reacb unanimous agreement with respect to a draft Design Scope of Work or a draft 
Final Design Document. and either ctoa1ment is tile subject of Dispute Resolution. the 
Project Manager sball promptly modify the draft document as necessary to refleet the 
outcome of Dispute Resol111ion and submit tbe moclilied document to tbe otber 
Organizations. If the Orpnizalions fail to agree unaoim,.,usly tbat tbe modified 

-------doewnent-a=rately-rdleclS-lhe-outcome-of·the-Bispute-Res-ol11ti:0n;-a:ny Organization 
may submit the issue to Di.!pute Resolution-within ten days after receipt of the modified 
document. After tbe Orpoizatiom reacb unanimous agreement. or, absent such 
agreement. after tbe time for invoking Dispute Resolution bas passed, the Projeet 
Manager shall issue tbe document in final fonn. 

I -

3.l.17 After the Final Design Document is issued io final form. the Project 
Manager shall promptly begin implementation of tbe Response Action addres.sed in the 
Final Design Document. 
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(vi) Jmplementation of Response ActiQns 

34.18 At the monthly meetings of the RMA. Committee. Project Manaaers 
shall repon on their progress in implementing Response Actions. During such aieetins:s. 
it shall be the responsibility of each R~ Committee member to raise any objections ~:ie 
or she may haYe "'ith respect to the manner in which a Response Action is being 
implemented. In raising such an objection. an RMA Committee member shall (ndic.iti: 
whether. and to what extent. he or she beHeves the activity is not being implemented :n 
accordance with the applicable ROD. the Final Design Document, or this Agreement. 
The Project Manager shaU be available to respond to sucb objections. 

34. l9 The RMA Committee shall attempt to resolve informally any dispute 
with respect 10 the manner in which a Response Action is being implemented or 
whether extension of an Implementation Deadline should be granted. Any Organization 
( or DOI. subject to paragraph 30.2) may invoke Dispute Resolution to resolve a 
disagreement with respect 10 the implementation of a Response Action that cannot be 
resolved at the RMA Committee level. The only issues relatinj to implementation oi a 
Response Action that may be raised to Dispute Resolution are: (a) whether the 
Response Action 15 tleing implemented in accordance with the ROD. (b) whether the 
Response Action is being implemented in accordance with the applicable Final Design 
Docwnent. (c) whether the Response Action is being implemented in accordance with 
the terms of this Agreement and (d) whether good cause existS for extending an 
Implementation Deadline. The failure of an Organization to invoke Dispute Resolution 
with respect to implementation of a Response Action shall constitute such 
Organization's acknowledgement that the Respomc Action is being properly 
implemented. 

34.20 Subject to the following paragraph. if Dispute Resolution is invoked 
with respect to implementation of a Response Action. the implementation of the 
Response Action sltall not continue until Dispute Resolution bas Ileen concluded. 

(rii) Rf&bt IQ Judjsial Ra:icw 
34.21 Followin& completion of Dispute Resolution regarding either design or 

implemenwion of a Response Action. Sheil and the State shall have the right 10 judicial 
reriew of sud! issue ill a=rdance with Section XXXIX. Whether the design work or 
implemenl&lion activity that is subject co judicial reriew may go forward pending such 
reriew O¥er the objection of Shell and the State shall be determined by the Court 1n 
accordance with tradilioul principles governing injunctive actions. 

(viii) Extensiom of Pcadlinn 

34.22 Desisn Deadlines and Implementation Deadlines may tie extended for 
good cause in accordance with the provisions of paragraphs 26.8-26.18. 
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(Lx) EPA Cenifica.tion 

;.i..23 When the A.rmy determines that any Final or Supplemental Response 
Action for which it is the Lead Agency has been completed in accordance. with the 
requirei:-ents of t~is Agreement, _it sh'.111 so advise Shell. EPA and the State in writing. 
and shall request trom EPA ceruficauon that the Response Action has been completed 
in accordance with the requirements of this Agreement. Shell or the State mav request 
in writing that the Army make such a determination and. unless the A.rmy notifies Shel! 
or the State in writing within 30 days after receipt of any such notice that the A.rmv has 
made such a determination. Shell or the State may submit the matter to Dispute • 
Resolution within l4 days after the end of the 3o-day period. If it is determined by 
Dispute Resolution that the Final or Supplemental Response Action has been compl<red 
in accordance with this Agreemen~ EPA shall promptly make such certification w1th 
respect to such Resp(?nse Action. If the Army's determination has not been subject to 
Dispute Resolution. within 90 days of the receipt of a request from the Army for EPA 
Certification. EPA shall advise the Army, Shell and the State in writing that: 

__ ----- --------------t-a·)~EfA-cenifies-that-the-Re,ponst-A-cllon fias oeen completed in·· -
accordance vrith this Agreement; or 

(b) EPA denies the Anny's request for certification. stating in full 
the basis of its denial. 

34.24 If EPA denies the Anny's request for certification pursuant to 
paragrapb 34.23(b), any Organization may invoke Dispute Resolution to review EPAs 
determination. If EPA's denial of certification is upheld in Dispute Resolution. EPA 
shall describe the additional work needed to bring the Response Action into compliance 
with the requiremenu of this A3reemenL After performing such additional work. the 
Anny shall resubmit a request for certification to EPA. EPA shall then grant or deny 
certification pursuant to the process set fnrth in this paragraph and the previous 
paragraph. 

XXXV. OPERATION AND MAINTENANCE OF RESPONSE ACTION s:mucnnu;s AND MONTI'ORING OF RESPONSE ACTIONS 

--------35,-1--Prior-to-lhe-effeclive-date-of-this-Agreemeni;-the Fel>ruaryt;-t988. and 
June 7, 1988, proposed coment decrees (and related exhibiu) governed the operation 
and maintetllllCe of Response Action Struc:rures and tbe monitoring of Response 
Actions. On the effective date of this Agreemen~ this se<tion shall control the 
operation and maintena.nce of Response Action StructUJ'es and tbe monitoring of 
Response Actions. The Organizations recognize that operation and maintenance of 
Response Action Struc:rures, and monitoring the effeetiveness of Response Actions. may 
be necessary for a period of 30 yean or more. Shell may participate in sucb operation. 
maintenance and monitoring in accordance with the provisions this Se<tion. Shell's 
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obligation to pay its share at the coSt of such :i.ctiv(1ies shall be as set fonh in the 
Settlement Agreement. 

35 . .: Any Organization shall have the right to inspect any Response Action 
Structure operated by another Organization for the purpose of determining if such 
Respoi:ise Action Structure is being properly operated and maintained or (f such 
Response . .l,.ctzon Strucrure is perfonning as specified in the Final Design Document. 
Su.ch right of inspection shall include the right of free access to such Response Acti6n 
Structure at times convenient to the Organization operating and maintaining the 
Response Action Structure. An Organization that intends to inspect a Resporue Action 
Structure operated and maintained by another Organization shall provide the other 
Organization with at least one-week prior written notice of such intent. 

3S.3 The Organizations recognize that eventually the operation and 
maintenance of Resporuie Action Strucrures at the Arsenal may no longer be nei:essary 
for the protection of human health and environmenL When an Organization believes 
that operation and ma.intenan~ of a Response Action Structure may properly be 
discontinued or substantially curtailed, that Organization may propose such cessation or 
cu.nailment in a writteo. notice to the other Organiu.tions at least 4S days before the 
da.te of proposed cessation or cimailmei:it. The nodce shall desc:ribe th.e proposed 
cessation or cu.nailment and· explain why continued operation or maintenance without 
substantial ai.rtailment is no longer 1;1.ec:es.sary to protect human health and the 
environment. 

35,4 Operation and maintenance of the Response Action Sc.rucrure may be 
discontinued or substantially ainailed if aU the Organizatiom &O ape. If the 
Organizations are uo.able to reacb unanimmis agreement on the proposed discontinuance 
or cunailment withln. 45 days after receipt of the o.orice pro-poslll3 discontinuani:e or 
c:unailmenL any Organization may elevate-the proposal to Dispute Resolution. When 
there is a dispute with respect to a proposal to discontinue or substa.D.tially ai.nail the 
operation and maintenance of a Respome. Action Strucr:ure, the operation and 
maintenance of sucb Response ~11 Strucrure sb.all coatin.1,1e until the disp1,1te is 
resolved. 

35.5 Notwi.lha1udina uy other prO"ruion of lb.is Agreement. Sb.ell's 
obligacioa ro operate or mwlatain I\ Resporue Action Strucr:nre. a.ad its obligation to 
monitor ml effectiveUSI of Response Action Strucrures. sb.ail be in accordance with 1h1s 

. Agreement IDd coatingea1 on tbe Army's annual c:ertificatioa tb.at funds will be availabie 
to reimburse Sbell for the eost of such activities to the cuent that Sb.ell will be enmted 
to such reimbunement pgmwtt to the Settlement AgreemeaL However, nothing in 1h1s 
paragraph sb.all be comtrued to relieve Sb.ell of any of Sb.ell's obligations under this 
Agreement or the Settlement Agreement for the designated Shell-OnJy Response 
Actions in Exhibit O to the Settlement AgreemenL 
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35.6 It is the L"nited States' long-term goal eventually to discontinue the :.ise 
of all groundwater pump-and•treat systems pursuant w paragraph. J5.4 th.at further 
operation of such Response Action Structures lS no longer necessary to protect human 
~ealth and the environment. 

.\:XXVI. PERIODIC REYJEW 

36. l Subject to the paragraph 36.2, the L'nited States shall conduct a 
Periodic Review oi any Final and Supplemental Response Action taken at the Site to 
Je:ermme whether and to what extent any additional remedial action is necessarv. T~e 
Periodic Review shall be conducted in accordance with Section l2l(c) oi CERCLA. a: 
L'.S.C. I 962l(c). any pertinent regulation or guidance 1Ssued by EPA that tS not 
inconmtent "'tth CERCLA and the NCP. 

36.2 The Periodic Review for each Operable Unit shall be conducted not 
less often than every five years after initiation oi the Final Response Action for th.at 
Operable L'niL as long as hazardow substances, pollutants or contaminants remain 
within the area covered by that Operable UniL 

-·· ·-....... .. .. ·----··-Jo~l--The PeriodicReview for the On-Post Operable Unit and the Off-Post 
Operable Unit shall be conducted by tlte Army. The Periodic Review for any other 
Operable Unit included within tlte boundaries of the Site shall be conducted by the 
Lead Agency with resporuibility for the Operable UniL Prior to and during each 
Periodic Review, the Organization conducting tlte Periodic Review shall coruult with the 
other Organizations concerning the proper scope and design of the review. 

36.4 The assessment and selection of any additional Resporue Action 
determined necessary in the course of a Periodic Review shall be in accordance with 
Section xxxm. Except for Emergency Actioru, which shall be governed by 
Section XXII. such Response Action shall be implemented as a Supplemental Response 
Action in accordance with Section XXID. 

XXXVIl. N'OfflJCATION 
. 

37.l Except for communications between counsc~ all written notices or other 
written communications comcmplated in this Agreement shall be deemed to have been 
duly given when penonail)' delivered to the appro11ria1e individuals indicated b_eJp~o.r ___ _ 

--------,w"'li"'e"'n"'"ai:Nilly received if sent by telefax. expreu delivery service with charges prepaid. 
or the United Swes Postal Service with postage prepaid to the address and individual 
indicated below for the Orpmzation intended: 

- 87 • 



If to the Army: 

Program ~anager 
Office of the Program ~anager, 

RMA Contamination Cleanup 
Aberdeen Proving Ground. 

\1aryland 21010-5401 
Attention: A.\1XRM-PM 

with copies to: 

Deputy Program Manager 
RMA. Contamination Cleanup 
Rocky Mountain Aneruli 
Building 111 . 
Commerce Cio/, Colorado 80022-0116 

Department of the Army 
Office of the Judge Ad\-ocate Gei:teral 
EnvironmeataJ Law OiviJioa. 
Attention: DAIA-EL 
w .. llington, o.c. 20310 

If to ATSOR: 

Agency for Toxic Substances and Disease Registry 
c/o EnviroamenW Protection A&eacy, Region VIII 
One Denver Place 
999 18th Street 
DelfVClr, Colorado 80202-2413 
ARention: Micbael McOee.twl: 

with a copy to: 

Oireaor, Oflice of Health Assessments 
ATSOR 
1600 Clifton Road 
Atlama. Georgia 30333 
Attem:ion: Mark Bashor 
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If to DOI: 

Regional Director 
U.S. Fish and Wildlife Coater 
Region 6 
P.O. Box 25486 
Denver, Colorado 802::!5 

If to DOI concerning ~anual Resource Damage Assessmenc, a copy 
should also go co: 

Uniced States Deparnnent of the Interior 
Office ot Environmental Project Review 
Denver Federal Center, Building 56, Room IO 18 
Denver, Colorado 80225 
Attention: Regional Environmental Officer 

If to EPA: 

EPA's Coordinator for RMA 
(8HWM-SR) 
U.S. Environmenral Protection Agency 
Region VIII 
One Denver Place 
999 18th Street. Suite 1300 
Denver, Colorado 80202,2413 

If to Shell: 

Shell Denver Sire Project 
c/o Holme Robens &: Owen 
1700 Una>ID. Suire 4100 
Oe!IYer, Colorado 80203 
ARenlioa: Manager of Denver Site Project 

with a copy 10: 

Shell Oil Company • 
Lepl Oepanment 
P.O. 8oz 2463 
Hous10n, Texas nzsz 
Anenlioa: Oenera.l Attorney Environmental 
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If to tho State: 

Colorado Department of Health 
-1210 East 11th Avenue 
Denver. Colorado 80220 
Attention: CDH Coordinator for RMA 

with a copy to: 

CERCLA Litigation Section 
Colorado Department of Law 
One Civic Center Plaza 
1560 Broadway, Suite 250 
Denver, Colorado 80202 
Attention: First Assistant Attorney General 

3 7 .z Ail written notices or comm.unicatioM directed to tbe Coordinator or 
representative of tbe RMA Committee or to the Cbairman or member, of the RMA 
Council shall be sent in care of the addrwes set fonb in paragraph 37.1 for the 
appropriate Organization. and. it shall be the responsibility of the recipient to forward 
the notice or communication ·to the appropriate individuals within the Organization. 

37.3 By written notice pursuant 10 paras,apb 37.1, any Organization may 
change the address, telefax number, or individual to which written notices or 
communication, sball thereafter be directed. 

xxxvm. SPECIAL EXEMP'1'IONS 

38. I Norwithstanding any other provisions of this Agreement. 1be United 
States reserves the right 10 rake action affectiDg the Arsenal that is 001 consistent with 
this Agreemeni. includillg use of the Arsenal for any purpose upon the occurrence of 
either of the foUowillg eYOIIIS: (a) a determination by the President that such action is 
of paramount imponance, or. (b) a determination by the United States Secretary of 
Defense or by the United States Secretary of the Amry tbal such action is necessary and 
in the in1eres1 of national defense, The cosu of any aelion. including any Resporae 
Action. l&lren by the United States pursuant to or as a result of a determination made ,r. 
accordance with the previous sentence, shall be borne entirely by the United States. 

XXXIX. JUDICIAI, BEYJEW 

39.1 Except for issues concerning disputes invo1Yin8 compliance with this 
Agreement. ao Organization may obtain judicial review only of issues which an 
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Organization pre...;ouslv sought to resolve through Dispute Resolution or issues that bear 
a substantial and mate°rial relationship to sucb. issues. 

39.2 Judicial review may be obtained by any Organization chat is accorded 
t!':c right to do· so pursuant to tb.is Agreement by motion filed in the Coun \l;'lthin the 
following time p~riods: ( a) for issues concerning assessment and selection oi a 
Response ,\cuon ( u., IRA. Final Response Action or Supplemental Response Action 1. 
not later than 30 days alter issuance of the final ROD or IRA Decision Document ior _ 
that Response Action: (b) for issues concerning Shell's obligation to pay penalties or ar., 
other remedy or sanction sought against Shell. within the appropriate period set forth ,., 
paragraph 30.7; (c) for all other issues that may be submitted to Dispute Resolution. ac.c 
are otherwise subject to judicial review. not later than 15 days after the end of the 
FRC's 30-day resolution period: (d) for all disputes arising under the Financial ~anual. 
within the time period specified in the Financial Manual; (e) to enforce compliance"'"" 
any provision of this Agreemen~ not later than 15 days after the end of the period oi 
informal dispute resolution provided for in paragraph 30. I. 

39.3 The standard and scope of review of any issue concerning the 
--~ass_essmc11t..and.select1on-of-Response-Actions-shail-be-the,tandard-a:n1ncope of review· • -

applicable ro actions brought pursuant to Section 107 of CERCLA. 42 U.S.C. s 9607, at 
the time that suet! judicial review is sought. The scope of review shall be do nova, and 
the standard of review shall be the prepoaderance of the evidence for a question of 
whether and to what extent stipulated evil penalties are due. Whether the United 
States may permit the use of any ponioa of the Arsenal pursuant 10 Section XLIV over 
Shell's objection pending judicial review shall be dete_rmined by the Court in accordance 
with traditional principles governing injunctive actions. For ail other issues. including 
issues concerning compliance with this Agreement and the design and implementation oi 
Response Actions and Natural Resource Dal!la8es. the standard and scope of judicial 
review sball be as the Court determines t<r be appropriate. 

39.4 Nolhilll ill this Agreement shall be constn1ed to authorize any person ca 
seek judicial review of any acuo11 of the Army, EPA. Shell or the Srate where such 
review is barred by any prawion of CERCLA. includillg Section ll3(h) of CERCLA. ,: 
U.S.C. I 9613(h), 

-
40,1 Arrf requirement for the payment or obligation of funds by the L'nited 

Srates or any SC•""!' thereof. established by the terms of this Agreement shall be subJect 
to availability of appropriated fwlds. and oo provuion herein shall be interpreted co 
require obligation or payment of funds in violation of the Allti•Qeficiency ~ 31 t.:.S.C. 
f 1341. It is the expectatio11 of the Orpaizations that all obligations of the United 
Srates under this Agreement will be fully fwlded. The United Srates, or any agency 
thereof. shall take ail necessa,y steps and make eYery effon within itS authority to assure 
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that timely funding is available to meet all obligations of the linited States under mis 
Agreement. !n cases where pa!'fflent or obligation of funds woulc:i constitute a violauon 
of the Anti-Deficiency Act. the dates established for payment or obligation shall be 
appropriately adjusted, Notwithstanaing any suc:h adjustment of the date established tor 
payment. interest shall continue to ac:c:rue from and after the original due date in 
accordance '-'"1rh the temu of the Settlement Agreement. 

~0.2 The Army shall submit an annual report to Congress which shall 
include. at a minimum: (a) a description of the Army's progress in plaMing, selectine. 
and implementing Response Actions at the Arsenal: and (b) the specific cost estimatis 
and budgetary proposals anticipated by the Anny over the following three•year period. 

40.3 :-lor:withstanding any other provisions of this Agreement. Shell's 
obligation to incur coSts pursuant to an agreement with the head Agency shall be 
contingent on the Army's certification that funds will be available to reimburse Shell for 
the cost of such Response Actions to the extent that Shell will be entitled to 
reimbursement pursuant to Section VI of the Settlement Agreement: except that nothing 
in this Section shall be construed to relieve Shell of any Shell obligations under this 
Agreement or the Settlement Agreement for the designated Shell-Only Response 
Actions in Exhibit D to the _Settlement Agreement.· 

XU. AISI2R HEAIJH ASSESSMENT QR HEALJH EFFECTS s:ttIDY 

41.I Prior to the effective date of this Agreement. the February I, 1988. and 
June 7, 1988, propoHd consent decrees governed the performance by ATSDR of its 
preliminary Health Assessment, On the effective date of this Agreement. dtis Section 
shall conuol ATSDR's performance of any further Health Assessments or Health Effecrs 
Studies. ATSDR shall perform one or more Health Assessments for the Site pursuant 
to Section 104(0 of CERClA 42 U.S.C, l 9604(i), and 311y applicable final Federal 
regulations that are not inconwtent with CERCLA. The results of any Health 
Assessment performed by ATSDR sbaJI be set forth in a proposed report. which shall be 
submined to EPA for review and comment. EPA sball make copies of the proposed 
repon available upon request IO the other Federal aaea.cies and shall consult with other 
Organizations with respect to the propooed report. Ma considering any comments 
received from EPA, ATSDR sllall prepare a draft final report. which shall be made 
available for public comment. ATSDR shall publish notice of the availability of the 

· draft final repor1 in 1t le1St oa.e tllljor daily newspaper in the Deaver, Colorado 
metropolitaa area. The public shall have JO days to comment on the draft final report, 
or such lonpr period u determilltd appropriate by A TSDR. After considering all 
comments received on the draft 6nal report. A TSDR shall issue a final report, a copy'ot 
which shall be sent to each Orpmzation. 

41.2 Upon reason.able prior written request, 311y Organizanon shall be given 
access to ATSOR's •dminisfflilive record of a Health Assessment. 
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>l.3 ATSDR may perionn one or more Health Efferu Studies for the Site 
pursuant to Section 104(i) of CERCLA 42 US.C. § 9604(i). Prior co lniciacing a Hea!t:1 
Effects Study, ATSDR shall adV!se EPA chat u has decemuned there to be a need for 
such study. EPA. after consultation with the other Organizations, may pro\lide 
recommendations t0 ,-l,, TSDR concerning the proper scope of the proposed Health 
Effecrs Study and may provide. or advise ATSDR of the availability of any data or othe~ 
information which EPA believes would be peninem to such study. 

-I 1.-1 The results of a Health Effects Study shall be sec forth in a draft tioal 
report. which shall be made available for public comment. ATSDR shall publish oo!lce 
ot th~ availability of the draft final r~port in at least one major daily newspaper tn ::1e 
Denver. Colorado metropolitan area Th• public shall have 30 days to commem on tee 
draft final report. or such longer period as detemtined appropriate by ATSDR. After 
considering all comments received on the draft final report, ATSDR shall issue a iinal 
report, a copy of which shall be sent to each Organuation. 

-11.S Upon reasonable prior written re_quest..any-Organization-shall-be-grve·n·· 
------acces,to-KTSDR'laclnurustracive record for a Health Effeets Study. 

41.6 At the request of ATSOR. the Organizations shall promptly make 
appropriate representatives available 10 respond to questions from A TSOR. and shall 
provide pertinent written information 10 ATSDR. for use in a Health Assessment or a 
Health Effeets Study. At the request of ATSDR, the Organizations shall meet wich 
ATSDR, either indi..;dually or in full Committee. for tbe puzpose of providing such 
information. Copies of any wrinea communication from an Organization to ATS DR 
shall be s_ent to the other O,gaaizarions at the time it is sent to ATSOR. 

41, 7 Whenever, during the coune of. or as a result of a Health Assessment 
or a Health Effeas Study, ATSDR determines there to be an imminent danger to 
hum.an health as the result of the release or threatened release of a hazardous substance 
at or from the Arsetw. ATSOR shall promptly adviJe the o,pnizarions of such 
decennination. 

XLII. :-,CATh'RAl, BESAJ.!RCE DAMAGE ASSESSMENT 

--------,4-2'-l 'l'be-001-Niiuril Rmur_ce.,......O'°•-m-c•-::-g,-ASsess==me-n::-:,-:r-•gu-,-la-:-,i:--o~ns-=a-:--n-:d:--t-:--ht;--.s-----
Section sball pcm the Natural Resource Damage Assessment within the trusteeship 
authority of die federal pemmeat. unless the Organiiarinns and 001 agree otherw1Se. 
The Army (or Shell, when it is acting as Lead Party), in planning and assessing. selectir.g 
and implementing Response Actions sbalL to the meat required by the NCP and in 
consultation with OOL undenalce appropriate actions necessary to protect and to restore 
natural resource• under the United Swes' uusteesbip that have been damaged by the 
release of hazardous substallces. at or from the Arsenal. 
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42.2 t:pon execution of this Agreement. the Army, in consultation with !he 
State, Shell and appropriate Federal agencies, shall designate the Chamnan of the R~lA 
Council to be the lead authorized official, 10 act on behalf of all Federal government 
agencies. which. pursuant to CERCLA. are trustees for public natural resourc~s on or 
off the A.tsenal and 'Nithin the Federal government's trusteeship authority that have been 
injured. destroyed or lost as a result of the release of hazardous substances at or from 
the Arsenal. 

-12.3 After Finalization of the ROD for the On-Post Operable L'nit or 
Finalization of the ROD for the Off•PoSt Operable Cnit. whichever is later. and 
pursuant to CERCIA and applicable regulations promulgated under Secuon J0l(c) oi 
CERCLA. -12 U.S.C. § 9659(c), the lead authorized official shall conduct a 
preassessment screoning for the purpose of determining whether and 10 what extent 
there is any residual injury to the natural resources arising from the release of hazardous 
substances at or from the Arsenal. U the lead authorized official in consultation wuh 
DOI determines that there is sufficient residual injury 10 proceed. then the lead 
authorized official shall develop a Natural Resource Damage A.!sessment Plan. conduct 
a damage assessment. and conduct the activities required for the post-assessment phase. 

42,4 In the determination of baseline conditions and baseline services and of 
the reduction in services that may have resulted from the release of hazardous 
substances at or from the Arsenal, the United States shall tal:e into account. among 
other things. the uses of natural resources at the Arsenal by the United States and 
members of the public at large. 

42.5 The lead authorized official shall consult 811d coordinate with Shell. the 
State, and appropriate Federal agencies in the preparation of the preassessment screens. 
Natural Resource Damage Assessment Plan. Natural Resource Damage Assessment. the 
pou-assessment phase, particularly with respect to the sharing of the data and the 
development of the Natural Resource Damage ASsessment Plan. 

42.6 U the lead authorized official in consultation with DOI decides 10 
develop a Natural Resource Damage Assessment flan. be or she shall notify Shell. the 
State and appropriate Federal agencies in writing of that deci.lion ar lean JO days before 
proceeding with development of the Natural Resource Damage A.!SeSSment Plan. Such 
notice shall include ~ copy of the preassessment screens and shall provide Shell. the 
State, and appropriate Federal agencies an opportunity to participate in the 
develop- of the Namral Resource Damage Assessment Plan. Shell and the Army 
may participale in the development of any aspect of the Natural Resource Damage 
Assessment Plan. 

42.7 The lead authorized official shall provide the draft Natural Resourcos 
D411tage A.!sessment Plan. incluclini the methodologies to be used. to Shell. the State. 
appropriate Federal agencies and interested members of the public for comment. Shell. 
the State, appropriate Federal agencies, and interested members of the public shall have 
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JO davs in which to comment. The lead authorized official shall have 30 davs in which 
10 res.pond in wming to tho~e comments. _After the lead authorized official'$ respons<!. 
Shell or DOI may invoke Dispute Resoluuon over any aspect of the draft ~atural 
Resource Damage Assessment Plan. 

J-:.8 After the end of the comment and response periods and consistent w11h 
the resuics of Dispu:e Resolution. if Invoked. the lead authorized official shall issue the 
final ;-iatural Resource Damage Assessment Plan. If, ln the opinion of the lead 
authorized official, a change in the applicable starute or regulations requires 
modificattons oi the final :-,latural Resources Damage Assessment Plan. such 
modifications shall be subject to the notice, comment and Dispute Resolution 
procedures set forth in paragraph 42.7. 

Jc.9 At the option of the lead authorized official, Shell the Army, or 
another Federal narural resource trustee, under the direction. guidance and monirortng 
of the lead authorized official may conduct any pan of the natural resource damage 
assessment. The ~atural Resource Damage Assessment sball be conducted as set out 1n 
the :-larural Resource Damage Assessment Plan and any modifications thereto. 

-··--·- ·-------····-,z~ro Pnor to issuance of a Report of Assessment. the lead authorized 
official shall issue iu draft Report of Asseument to Sheil, the State, and appropriate 
Federal agencies. If Shell disagrees with the draft Report of Assessment. Shell may 
invoke Dispute Resolution. 

XUII. SHELL PARTICIPATION IN RESPONSE AcnoNS 

43.1 Prior to the effective date of this Agreement, the February l, 1988. and 
June 7, 1988, proposed consent decrees govemed Shell's panicipation ill Response 
Actions. On the effective date of this Agreement, this Section shall control Shell's 
participation ill Response Actions. Shell's 'risllt to panicipue as Lead Pany for 
Response Actions for tho Oll•Post and Off-Post Operable UnitS shall be as follows: 

(a) RI/FS for the Oll-POSI Operable Uni1--SheU may panicipate as 
Lead Pany as provided ill Section XXIV; 

(b) IRAI for the Oil-Post and Off-Post Operable Unit1--Shell may 
panicipaui as Lead hny u provided ill Section XXII; 

(c) Operation and Maintenance of Response Action Structures--
Shell may participate u Lead Pany u provided ill Section XXXV; 

(d) Emergency Actions--Shell may participate u Lead Pany as 
provided ln Section XXIIl; and 
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(e) Final and Supp!emer.tal Response Actioru--SheU may 
par~icipate as Lead Party for _Finai or Supplemental Response Actiom as prOvided in 
paragraphs 34.10•34. ll hereat. 

J.3.2 She!! may participate as Lead Parcy for Response Actions for the On-
Post ar.d Off-Post Operable Units Other than those identified in paragraph J.3.1. in 
accordance w11h the terms and conditions of paragraphs .J.3.J43.8 . 

..;JJ Prior to lniciating any other Response Action work in which She!! has 
the right to participate hereunder as Lead Parry ocher than the work identified in 
par::igr::iph 4-3.l. the Lead Agen')' shall provide Shell with tea.!lonable periods of time 
within which Shell may pm!'.'VSe co conduct such work in accordance with this 
A.greement. 

4-3.4 Within the time periods provided punuant to paragraph. 43.3. Shelf ,haiJ 
identify in writing any Rcsporuie Action work subject to this Section, including the 
design. implementation. operation. and maintenance of a Response Action Structure 
constructed by Shell or the Lead Agency, chat Shell wishes to condua as Lead Pany. 
Within 30 days after receipt of such. identification. the Lead. Agency shall detennine 
whether it is more appropriate for Shell rather tharuhe Lead Agency co conduct the 
lderzcified Response Ac:tion work. and shall notify Shell in writing of its determination, 
tf the Lead Agee.')' determines tbat it is not more appropriate for Shell to conduct :my 
ldentified· Response Action work. Shell may invoke Dispute Resolution. Only the Am1.y. 
EPA. and Shell shall pa.n:icipate in Dispute Resolution oa this issue. The issue co be 
addressed during Dispute Resolutioa is whether. considering all relevant cira.imstances. 
it is more appropriate for Shell to conduct the Response Actioa work than the Lead 
Agency. The result of Dispute Resolution of that issue shall not be subject to judicial 
review. 

43.5 Once it b.a.s been determined, eitl:ler by the Lead Agency or through 
Dispute Resolution, that it is more appropriate for Shell to conduct any Response 
Action work. Shell and I.be lead Aa:ea')' sball. pumwit to the Memorandum of 
Understanding anacbed u uhibit Q to the Settlement Agreecnem. develop and sign a 
Scope of Work by which tho Response Action work sllall be conducted. U Shell or the 
Lead Ag.ency Jr• unable to q:ree upon a Scope of Work, either may i.nvoke Dispute 
Re!alution. Only the N'llf/, EPA and Shell shall participate in Dispute Resolution on 
this issue. • 

43.6 Payment of I.be costs incurred by Shell in conducting Response Actions 
shall be gO¥erned by Seaiom VI and VU of the Settlement A.greemenL Norwith• 
standing arry other provisiom of this AgreemenL or the Settlement A.greemenL Shell's 
obligation to incur cosu pumwu: to an agreemeat with the Lead. Agea')' shall be 
contingent on. the Army's certi.Bcadon that funds will be available to reimburse Shell for 
the cost of such Response Actioaa to the e.nent that Sbell will be entitled to such 
reimbursement pu.nu,uu to Semon VI of the Settlement Agreement. 

• 96 • 

https://10-34.11


.:,3.7 L'nless the Cnited Stares and Shell other,i.ise agree in writing: {a.i i::1c:-. 

Response Action Strucrure constructed o: ptac~d. on the Arsenal by Shell pursuant to 
this Section shall become the property ot the Cnlted States upon acceptance of Sheil's 
work oi construction or placement of that Response Action Structure; and (b) the 
[rondale S~stem shaU become the property of the Cnited States upon Finalization of :=:e 
ROD for :ce On-PoSt Operable l,"nit. . . 

-13.8 '.'lorwithstanding any other provision of this Section. the Lead Agencv 
5hall. subject to the Dispute Resolution and judicial reV1ew provisions of this Agreerrie~:. 
make all ARAR determinations, issue all IRA Decision Doc:uments and all RODs :or 
Final or Supplemental Response Actions, conduct all public meetings, and respon.d :u 
public commentS on all [RA Decision Documents and all RODs. 

XLIV RESTRICTIONS ON OWNERSHIP. t;SE. e,ND TRANSFER 

-1-1. ! The L"nited States shall retain title to the Arsenal, subject to the 
provisions of this Section. 

-···-··-----·---~~-'-=c~~----;;;--;--;-------;--,-;-C------:-::--:----: .......... . 
'4.2 Prior to the effective date of this Agreemeai the February l. !988, and 

June 7. I 988. proposed consent decrees governed the implementation and application oi 
certain existing restrictions on ownership, use and transfer of the Arsenal. On the 
effective date of this Agreemen~ this Section shall control the implementation and 
application of restrictions on ownership, use and transfer of the Arsenal. The Parties 
have agreed that cenain existing restrictiom on the use of resources on and under th~ 
Arsenal ihould continue after the Ole<:utioa of this Agreement to assure continued 
protection of human health and the e11Vironme01 and shall amend the Technical 
Program Plan to include such restrictions. The U Dited States intends that significant 
portions of the Arsenal shall eventually be available for beneficial public uses that are 
consistent with the followiq restrictions, vlbicb shall be mail)lained and enforced for all 
properiy wi!hin the botllldary of Ille Arsenal. subject oaly to the provisions of 
paragraph. 44.6 and Section lCL V. 

(a) Residential development on the Arsenal shall be prohibited. 

. (b) The - of groundwater located under. or surface water located on. 
the Ar>eaal u a source of P.!!tal!.lo waier..shaJLbe_probibited.-----------

( c) CotlSlllllptioa of all fish and game taken on the Arsenal shall be 
prohibitea, altbouab bunting and fishing on the Arsenal for non-consumptive use may 
oc<:ur if subject to appropriale restrictions. 

(d) Agricultural. incluq all wmin8 activities such as the raising ot 
livestock. crops, or vegetables. shall be probibited. Agricultural practices used in 
Response Action or used for erosion coatro~ however, shall be permitted. 

https://P-tiab.lo


(e) Wildli!c habitat(s) shall be preserved and managed .u necessar,, 
to protect endangered species of wildlife to ihe extent reqwred by the Endangered • 
Spedes Act. 16 U.S.C. § i 1531 '-1..aQ., migra:cory birds to c.h.t: extent required bv the 
:Vfigracory Bird Treary Act. 16 U.S.C. !U 703 ct 3,:;q,. and bald eagles to the exiem 
required by ttle Bald Eagle Protection Act. 16 U.S.C. § § 668 QI seq. 

(f) Other than as may be necessary in coMection .....-ith a Response 
Action or as necessary to construct or operate a Re5ponse Acuon Structure. no major 
aiceration shall be permitted tn the geophysical charaaens1i~ of the Arsenal if such 
alteration may Likely have a.a adverse effect on the narural drainage of the Arsenal for 
t1oodp!ain managemenL recharge of groundwater. operation and maintenance oi 
Response Action Structures, or protection of .....-ildlife habitat(s), 

.W.J The United States shall maintain se,;urity at che Arsenal .idequate 10 
assure the proper construction. operation. and maintenance of Resporue Ac1ion 
Structures, the proper implementation and monitoring of Response Aetion:s and 
compliance with the restrictions listed in paragraph 44.Z and the Tecbniea.l Program 
Plan. The t.:ni1ed States shall take reasonable precautions to auure d1at only Federally 
3.uthorized access to the AtSe.o.al shall occur. 

44.4 The United States shall impoJC and enforce, either on a temporary or 
permanent basis. additional restrictions on the use of resources on and under the 
ArSenal not enumerated in paragraphs 44.Z a.ad 44.3 if. at any time, the United States 
detemtines that sucb resttictioll5 arc: (a) required by CERCLA or regulatioos 
promulsated thereunder; (b) necessary to assure protecti0t1 of bum.an health or the 
envirorunent: or {c) neceuary to assure tbc proper construction, operation. and 
maintenance of Response Action Suuaures or to auure the proper implementation :ind 
monitoring of Respo115e ~om at the Mena.I or; (d) required by the Endanger1:d 
Species Act. the Migratory Bird Treuy Act and the Bald Eagle Prote'1ion Act. The 
additional restrictions s~ be appended to tbe Tecb.n.ical Progmm Plan. 

44.S The United Swes shall a.uure that the weument. selection. design, 
consnuction and implemeaw:ion of Respome Actiom for the She, including the 
identification and application of ARARJ and the development and appliQtion of any 
other swidard, requirement, a:iterio,11 or limitar:ioa. for a Response Action. shall be 
based 1.1poQ ad consistent wilh the terms and conditions of this ASreemenL including 
without limitation. the ratrictioas and reqWl'ements set forth in paragraphs 44,2 <1nd 

• "4.3, or dneloe,ed purnwn to paragraph 44.4 and appended to the Techniea.1 Program 
Plan. Eac.b ARAR identified. or other na.adard. requiremea.t. criterion or limitation 
developed, for a Respome Acti.011 conducted on or off the Arse.o.al and iu application to 
Response Actions for the Site (inciudiq; the locatioa. on or off the Anenal where the 
A.RA.R or other standard. requireme.at. criterion or !imitation must be met, and a target 
date for meeting sucb AR.AR or other standard) !hall be specified in the applicable 
decision doaunent for suc.b Response Action (i.e,, ROD, Supplemontai ROD or IRA 
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Decision Document) and shall be fully eoiorceable by any Party in accordance with 
Section XXV!II. 

.+J.,6 It is understood that because the Response Actions for the Site are to 
be based on and consistent ....;th the terms and conditions of this Agreement. lnctuding 
without limitation the restrictions and requirements set fonh in paragraphs 44.2 and 4-U 
or developed pursuant to paragraph 44.4, such Response Actions are conditional in 
nature: that 1s. it any such restriction or requirement is removed for any reason. the 
C nited States shall promptly evaluate the need for. and as necessary implement. any 
additional Response Action as may be necessary to assure protection of human health 
and the environment. The assessment, selection. design and implementation at anv such 
Response Action shall be conducted in accordance with the terms of Sections XXIV and 
XXV. When conducting a Periodic Review pursuant to Section XXXVI, the linired 
States shall assess the effectiveness of the restrictions in paragraphs 44.2 and 44.3 or 
developed pursuant to paragrapn 44.4 in protecting human bealth il,ltd tile environment. 
The linited Srates shall also evaluate the conttnuing need for such reStrictions or 
requirementS to determine if any restriction or requirementS may be removed or 
modified. If the Army believes that, as a result of Response Ac:tions previously taken. 

·- ·---------··---·-·- _any_oL,he-restrictions-on-ownership.-use-and-transfer·IJste<i in paragraph 44.2 and 44.3 
or developed pursuant to paragrapb 44.4 are no longer necessa:y to assure protection of 
human healtn and the environment. the Army may seek 10 modify tiu. Agreement 
pursuanr to Section XL V and the Technical Program Plan to remove or modify such 
restriction. 

44.7 The United States stiall assure that the future use of resources on and 
under the Arsenal by the United States or by persons entering on the A!Senal with ,ce 
consent of the united States. including licensees and lessees of the Unired States. shall 
be in compliance witb the restrictions and requiremenrs set forth in paragraphs 44.Z and 
44.3 or determined necessary by the United States pursuant to paragraph 44 .•. MY 
lea.1e. license, or other instlUlllent by which the United States provides for the use of any 
portion of the Arsenal by non-Federal parties sball require such parties to t:amply with 
all such restrictions and requiremenu. 

44.8 I~ after the effeclive dale of this Agreemenc. tlte United States decides 
to lease. grant a license, or Olllerwile provide for tit• UM by any non-Federal party of 
the A!Senal, or any portion thereof, it shall first i.ssue and deliver to SheU a proposed 

_______ .8_epm:t.of.Availability,.whicll.sball-include;-at-a minimum;-the·foilowing-ifilormati"o:::n:"1~a~J---­
a legal descripdon of Ille land involved (together with a plat depicting such land); (b) a 
description of. the m11ure, scope, and extent of any hazardous substance, pollutant. or 
contaminur localed in, on. or under the land involved. as reflected by the On-post 
Rl/FS (as affected by the implementation of Response Actions) or as otherwise known 
to the United States: (c) the specific use{s) of the property to be allowed by the lease. 
license. or orher instrun1ent and tlte means by whicb the non-Federal party will 
implement those specific uses (including the extent of any excavation or other subsurface 
disturbance): (d) the restrictions and requiremenrs identified in paragraphs 44.244.-! and 
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the Technical Program Plan as applied to the specific use(s) reflected in rhe Reoon oi 
,~va1lab1liry: and (e) any addinonai restrictions and requiremenLS to be included.in the 
lease. licen5e. or other instrument. The United States shall issue aru:I deliver to Shell 
and the State the proposed lease, license. or other instrument by which the L:nited 
States !ntends to provide for use by any non•Federal party of the Arsenal. or any portion 
1hereot. 

++.9 Shell and the State shall have 30 daY5 after receipt of any proposed 
Repon of Availability in which co provide wrinen comments to the United States. This 
period shall be extended by the t.'nited States for an additional 30 days at the request of 
She!! or the S1ate, Toe United States shall respond to the comments within 30 davs 
after receipt of chose comments. After receipt of the United States' response, if ai,y 
Organization disagrees about the propqsed Repon of Availabiliry, then any Orgaruz.Jtion 
may invoke Dispute Resolution by notifying tbe RMA Council of the dispute within t ◄ 
days after receipt of the United States' response. Tbe United States shall not take any 
action with respect to the lea.se, licen5e, or other instrument until the period for invokiniz 
Dispute Resolution !las expired. U SheU or the State invoices 01'.!pute Resolution. the -
United States shall not take any aruon witb respect to tbe lease. liceas.e. or other 
instrume11t wuil completion of Dispute Resolution. Tbe only issue to be addressed 
durins Dispute Resolution or judicial review concerning tbe United States' proposed 
!ease, license or other insaument mall be whether the action proposed by such 
insmiment would be consistent with tbe protection of human .beallh and the 
environment. If the proposed action l5 determined to be consistent with the protection 
of humaa. health and the environment. it may proceed. lf Dispute Resolution is invoked 
purniant to th~ paragraph, and at tbat time a Federal apl\C)' other than the Army has 
management authority over the properry iavolved in the dispute, appropriate officials of 
that Federal a.gen")' shall panidpa1e in Dispute Resolurion in lieu. of Army officials. 
Following Dispute Resolution, Shell shall have the right to seek judicial. review of the 
FRC's decision by filins a motion with the ~un within 30 days of th.at decision, The 
Report o( Availal:Jility snail be revised to retle~ W.e outcome of Displ.lte Resolution or 
judicial rfflew. 

44.10 The United Swe;s snail incorporate into the lease, licec.se, or other 
instrument all restrictiom &ad req,,iiRmems identi6ed itl t.b.e Repon of Availability and 
any resrrit;tiotl!I and requiremems raultina from Dispute Resolution or j11dicial review. 
A copy of tbe leue. lkeme, or other agreement 1.ball be pl'UYided to Shell at least 30 
days prior to ill effea:ml due. The United States shaU anach to t.be lease. license. or 
other imtNDlll: the followlq doaunents: (a) the Repon of AvailabilitY is.sued pu~uant 
co paragraph 4'.&. (b) the commeatS o( Shell and the State on the Report of 
Availal:Jility. (c) the Uaited Stares' rapome, and (d) a statement of whether Dispuce 
Resolution wu UI\IOked and the results o( tbat proceu. The United States shall then 
record the leue. liceme, or other imuumen.t and the anacbmenlS listed in the previous 
sentence in the reai property record& o( Adams CountY, Colorado . 
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-14.ll The t.:nited States shall follow all the procedures set forth in 
paragraphs -14.8-44. 10 for any lease, license. or instrument that pro,.,id.es for use b.., a 
non-Federal party of the Arsenal. or oi any portion thereof. or for any amendme~t. 
modification. or other change to any such lease. license, or other instrument. 

u. 1: Any person having acrual or constructive notice of any filing made 
pursuant :o ~aragraph 44. 10 shall be bound by such filing. 

XL V. A~JE:--'P:'tlENI 

•5. l L'nless and until this Agreement is incorporated into a Consent Oec:e• 
that has been. entered by the Court. this Agreement may be amended at the request ot J. 

Si~natory upon unarumous agreemen~ of the Signatories. 

45.2 Cpon incorporation of this Agreement into a Consent Decree that has 
been entered by the Coun. the tenns of this Agreement may be amended only by 
modifying the Consent Decree punuant to the terms and conditions of that Decree. 

45.J :,iotwithstanding the Rrecedi!lg_p.aragr.apb,_if~e-!Jnited-States-Suprem:e 
-- ------------eoun-declares any provision(s) in CERCIJ\ unconstitutional. or if the L'nited States 

eleru not to appeal sucll a deciaratiot1 by • lower Federal coun. any Party without the 
approval of the other, may petitiot1 the Court to modify such Consent Decree in light of 
any such declaration. Ar,y modification to such Consent Decree shall be subject to 
public comment punuant to paragraph J.S-J. 7. 

EFFECTIVE: February 17, 1989 
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FOR THE UNITED STATES OF AMERICA 

Bx tbc Pepa.arncat of the Arm\': 

L/ ' & . {Jdk,._ 
~so.WALKER 

Depuiy for Environment 
Safety & Occupational Heallh 
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By th« United. States Environmental Prntecion A1eacy: 

Assistant Administrator for Solid 
Waste and Emergeocy Response 
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By the United Stares Earironmema! Protection A.~ocy, Resion \::TII: 

Date 
=~d,ninisirator 

Region VIII 
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Bx ch; L~nired Su1.te3 Dspaamcn; af CntetiQ.C 

Regional Director 
Region 6 
U.S. Fish and Wildlife Service 



BY the United States Depanrocnt of Jotcdor: 

.J-4 ~ 1, tt 
Date ' ~~~ 

A.ssistant Secretary fot Fish, 
Wildlife and Parks 

U.S. Depanment of Interior 
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BY rh; Asenc:t foe Toxic Substances and Disease Re&iur:t. 
L'nih,Q Statei Dcpaament of Health .and Human Ser:vice$: 

Dare ' ;- B OHNSON 
Associate Administrator 
Agency for Toxic Substances 

and Oi.seue Registry 
Depanment of Health and 

Human SefYices 
"" 
✓ . 

p!uir?ifm/4~ 
Senior Attorney ·--·-· _ .... 

. . ---~····~--·· ······-·-···-·office of1ne General CounHI 
Agency for T~ S1.1bsta11US 

and Di.lease Rejisuy 
Oepanmem of Health and 

Hwnan Se!Yices 
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By the United States Penarrmeru of Justice; 

Deputy Assistant 
Attorney General 
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\ 

FOR SHEU OIL COMPA/1/Y: 

z./tr/ef 
Date ' 

R. G. Dill.ARD 
Vice Pre,ident 

A. EOOAR BENTON· or c_,,·<x ! 
DANIELS.HOFFMAN 
EDWARD J. Mc:GRATI{ 
Allomeys for Shell Oil Company 

.. l.ZOO.Unco!a.-Swte-4100----·~ · · --· -·· •·····---··-·--·­
Deaver, Colorado 80203 
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