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Background: CWA Section 401

What is CWA Section 401?

Under CWA section 401, a federal 
agency may not issue a license or 

permit to conduct any activity that 
may result in any discharge into 
“waters of the United States,” 

unless the state or authorized Tribe 
where the discharge would 

originate either issues a CWA 
Section 401 water quality 

certification or waives certification.

Who is involved in CWA Section 401?
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Background: Previous Regulatory Actions

3



Background: Recent Events

May 21, 2025 - Issued a memorandum on 
the scope of certification

July 1, 2025 – Signed Federal Register notice 
announcing listening sessions and 
recommendations docket

July 7, 2025 – Federalism and Tribal 
consultation begins
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Federal Register Notice & 
Request for Input
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The Agency will use stakeholder input on 
regulatory uncertainty and 

implementation challenges associated 
with the CWA section 401 certification 
process as defined in the 2023 Rule to 

determine whether guidance or 
rulemaking are necessary to address 

identified areas of regulatory uncertainty 
or implementation challenges regarding 

the scope of certification. The Agency also 
seeks stakeholder input related to CWA 

section 401(a)(2) implementation.



The Agency is seeking input, data and 
information on the following six topics:

Defining the scope of certification generally and the 
scope of certification conditions (Section 121.3)

Defining “water quality requirements” (Section 
121.1(j))

Determining what parameters inform making the 
“may affect” determination under Section 401(a)(2)

Establishing categorical determinations under 
Section 401(a)(2)

Stakeholder experiences with the 2023 Rule

Stakeholder experiences with the application of the 
2023 Rule’s scope of certification. 
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Overview of Input 
Requested

What is the Agency doing?

The Agency will use stakeholder input 
to determine whether guidance or 
rulemaking are necessary to address 
identified areas of regulatory 
uncertainty or implementation 
challenges.
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The Agency is seeking input, data and 
information on the following six topics:

Defining the scope of certification generally and the 
scope of certification conditions (Section 121.3)

Defining “water quality requirements” (Section 
121.1(j)) 

Determining what parameters inform making “may 
affect” determinations under Section 401(a)(2)

Establishing categorical determinations under Section 
401(a)(2)

Stakeholder experiences with the 2023 Rule

Stakeholder experiences with the application of the 
2023 Rule’s scope of certification. 
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Overview of Input 
Requested

• Legal rationale for interpreting scope as 
applicable to the “discharge” versus the 
“activity” 

• Whether the Agency should clarify or 
revise its interpretation of scope of 
certification 

• Whether justification is necessary to 
demonstrate that certification conditions 
included in a certification decision are 
within the appropriate scope

• Whether further clarification is needed on 
the waters considered in acting on a 
request for certification
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The Agency is seeking input, data and 
information on the following six topics:

Defining the scope of certification generally and the 
scope of certification conditions (Section 121.3)

Defining “water quality requirements” (Section 
121.1(j)) 

Determining what parameters inform making “may 
affect” determinations under Section 401(a)(2)

Establishing categorical determinations under 
Section 401(a)(2)

Stakeholder experiences with the 2023 Rule

Stakeholder experiences with the application of the 
2023 Rule’s scope of certification. 

2

Overview of Input 
Requested

• Whether the Agency should further clarify 
or revise its interpretation of the statutory 
phrase “other appropriate requirements 
of State law” from CWA section 401(d)

• Whether the Agency should clarify or 
revise the definition of “water quality 
requirements”

• Any legal rationale for such clarifications 
or revisions
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The Agency is seeking input, data and 
information on the following six topics:

Defining the scope of certification generally and the 
scope of certification conditions (Section 121.3)

Defining “water quality requirements” (Section 
121.1(j)) 

Determining what parameters inform making “may 
affect” determinations under Section 401(a)(2)

Establishing categorical determinations under 
Section 401(a)(2)

Stakeholder experiences with the 2023 Rule

Stakeholder experiences with the application of the 
2023 Rule’s scope of certification. 
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Overview of Input 
Requested

• Data or information about what parameters 
the Agency should consider when determining 
whether a neighboring jurisdiction’s water 
quality may be affected by discharge for 
purposes of section 401(a)(2) 

• Data or information which may support the 
Agency establishing a categorical 
determination that the quality of no 
neighboring jurisdiction's waters may be 
affected by discharge in such circumstances

• E.g., specific types of activities, 
geographic regions, types of waterbodies, 
or other types of circumstances, etc. 
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The Agency is seeking input, data and 
information on the following six topics:

Defining the scope of certification generally and the 
scope of certification conditions (Section 121.3)

Defining “water quality requirements” (Section 
121.1(j)) 

Determining what parameters inform making “may 
affect” determinations under Section 401(a)(2)

Establishing categorical determinations under 
Section 401(a)(2)

Stakeholder experiences with the 2023 Rule

Stakeholder experiences with the application of the 
2023 Rule’s scope of certification. 

Overview of Input 
Requested

• Any data or information on stakeholder 
experiences with the 2023 Rule, e.g., 

• Where challenges were identified

• Areas for improvement

• Areas for increased transparency

• Areas of positive engagement, and 

• Best practices or lessons learned 
from the stakeholder perspective
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The Agency is seeking input, data and 
information on the following six topics:

Defining the scope of certification generally and the 
scope of certification conditions (Section 121.3)

Defining “water quality requirements” (Section 
121.1(j)) 

Determining what parameters inform making “may 
affect” determinations under Section 401(a)(2)

Establishing categorical determinations under 
Section 401(a)(2)

Stakeholder experiences with the 2023 Rule

Stakeholder experiences with the application of 
the 2023 Rule’s scope of certification. 

Overview of Input 
Requested

• Data or information from stakeholders 
about the application of the 2023 
Rule’s scope of certification

• E.g., examples of certification 
decisions issued under the 2023 
Rule that are believed to exceed the 
2023 Rule’s scope of certification
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Additional Information & Resources

For more information on CWA section 
401 and upcoming engagement 
opportunities, please visit 
https://www.epa.gov/cwa-401.

If you have any questions, please send 
an e-mail to cwa401@epa.gov.

• Written recommendations can be submitted 
to the Docket ID EPA-HQ-OW-2025-0272. 
• Go to https://www.regulations.gov and 

follow the online instructions for 
submitting feedback to the docket.

• Written feedback must be received on 
or before August 6, 2025.
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