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Background: CWA Section 401
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What is CWA Section 401: Who is involved in CWA Section 401?
Under CWA section 401, a federal
. . PROJECT PROPONENT
agency may not issue a license or applicant for a federal license or permit, or the entity seeking certification
permit to conduct any activity that
may result in any discharge into _@ All 50 states, the District of
. . ” Columbia, and the territories
waters of the United States, R TSR R I |
. . ) . ribes with “treatmentin a
unless the state or authorized Tribe a state or authorized tribe similar manner as a state” (TAS)
. where the discharge for section 401
V\{h.ere the dlscharge would originates EPA acts as the certifying
originate either issues a CWA authority where there is no
Section 401 water quality
certification or waives certification. FEDERAL LICENSING OR PERMITTING AGENCY
any agency of the Federal Government to which application is made for a
Federal license or permit that is subject to CWA section 401




Background: Previous Regulatory Actions
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May 21, 2025
MEMORANDUM
SUBJECT: Clarification regarding the Application of Clean Water Act Section 401 Certification
FROM: Peggy S. Browne, Acting Assistant Administrator Browne, s, P

Dale: 2025.05.21
Peggy 175121 000"

Consistent with the overall cooperative federalism framework of the Clean Water Act, Section 401
authorizes states and authorized Tribes to play a role, but a specific and limited one, in the federal
licensing or permitting process. The U.S. Environmental Protection Agency, as the lead federal agency
for administering the CWA, is responsible for developing regulations and guidance to ensure effective
implementation of CWA programs, including Section 401. The agency promulgated regulations on CWA
Section 401 certifications in September 2023 (2023 Rule). Recently, some stakeholders have raised
questions about potential applications of the 2023 Rule’s scope of certification.! The purpose of this
document? is to reiterate the EPA's longstanding position that states and Tribes must utilize CWA
Section 401 only for its statutory purpose — to protect water quality — and not as a weapon to shut
down projects for reasons with no basis in the statute or applicable regulations. A certifying authority’s
evaluation is limited to considering adverse impacts to water quality, and only such impacts insofar as
they prevent compliance with applicable water quality requirements.

The scope of certification refers to the purview of a certifying state’s or authorized Tribe’s analysis when
it evaluates a request for certification related to an application for a federal license or permit, to
determine whether it will issue certification, deny certification, or waive certification. The most
common examples of federal licenses or permits that may be subject to CWA Section 401 certification
are CWA Section 404 permits for the discharge of dredged or fill material permits issued by the Army
Corps of Engineers as well as Rivers and Harbors Act Sections 9 and 10 permits issued by the Army
Corps of Engineers; hydropower and interstate natural gas pipeline licenses issued by the Federal
Energy Regulatory Commission; and CWA Section 402 National Pollutant Discharge Elimination System
permits issued by the EPA in jurisdictions where the EPA administers the NPDES permitting program.

! See, e.g., America Builds: Clean Water Permitting and Project Delivery Hearing before Subcommittee on Water Resources
and Environment, 119th Cong. (2025) (statement of Robert D. Singletary, Executive Director, Oklahoma Department of
Environmental Quality, statement of Noah Hanners, Executive Vice President, Nucor Corporation, on behalf of the National
Ass'n of Manufacturers).

*This document is not a regulation, nor does it change or substitute for any applicable regulations. Thus, it does not impose
legally binding requirements on the EPA, states, Tribes, other federal agencies or the regulated community. This document
neither alters legal rights or obligations nor changes or creates law. In the event of a conflict between the discussion in this
document and any statute or regulation, this document would not be controlling.

Background: Recent Events

May 21, 2025 - Issued a memorandum on
the scope of certification

July 1, 2025 - Signed Federal Register notice
announcing listening sessions and
recommendations docket

July 7, 2025 - Federalism and Tribal
consultation begins
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Request for Input

The Agency will use stakeholder input on
regulatory uncertainty and
implementation challenges associated
with the CWA section 401 certification
process as defined in the 2023 Rule to
determine whether guidance or
rulemaking are necessary to address
identified areas of regulatory uncertainty
or implementation challenges regarding
the scope of certification. The Agency also
seeks stakeholder input related to CWA
section 401(a)(2) implementation.




The Agency is seeking input, data and

information on the following six topics:

Defining the scope of certification generally and the
scope of certification conditions (Section 121.3)

Defining “water quality requirements” (Section
121.1()))

Determining what parameters inform making the
“may affect” determination under Section 401(a)(2)

Establishing categorical determinations under
Section 401(a)(2)

Stakeholder experiences with the 2023 Rule

Stakeholder experiences with the application of the
2023 Rule’s scope of certification.

Overview of Input
Requested

What is the Agency doing?

The Agency will use stakeholder input
to determine whether guidance or
rulemaking are necessary to address
identified areas of regulatory
uncertainty or implementation
challenges.




The Agency is seeking input, data and
information on the following six topics:

a Defining the scope of certification generally and the

scope of certification conditions (Section 121.3)
Defining “water quality requirements” (Section
121.1()))

Determining what parameters inform making “may
affect” determinations under Section 401(a)(2)

Establishing categorical determinations under Section
401(a)(2)

Stakeholder experiences with the 2023 Rule

Stakeholder experiences with the application of the
2023 Rule’s scope of certification.

Overview of Input
Requested

Legal rationale for interpreting scope as
applicable to the “discharge” versus the
“activity”

Whether the Agency should clarify or
revise its interpretation of scope of
certification

Whether justification is necessary to
demonstrate that certification conditions
included in a certification decision are
within the appropriate scope

Whether further clarification is needed on
the waters considered in acting on a
request for certification




The Agency is seeking input, data and
information on the following six topics:

Overview of Input
Requested

Defining the scope of certification generally and the
scope of certification conditions (Section 121.3)

Whether the Agency should further clarify

e [Defining “water quality requirements” (Section } or revise its interpretation of the statutory
121.1(j : :
- phrase “other appropriate requirements
Determining what parameters inform making “may of State law” from CWA section 401 (d)

affect” determinations under Section 401(a)(2)

Whether the Agency should clarify or
revise the definition of “water quality
requirements”

LGS I SRR A O TG Any legal rationale for such clarifications
or revisions

Establishing categorical determinations under
Section 401(a)(2)

Stakeholder experiences with the application of the
2023 Rule’s scope of certification.




The Agency is seeking input, data and
information on the following six topics:

Overview of Input
Requested

Defining the scope of certification generally and the

scope of certification conditions (Section 121.3) Data or information about what parameters
Defining “water quality requirements” (Section the Agency should consider when determining
121.10) whether a neighboring jurisdiction’s water

c D : :
Determining what parameters inform making “may quality may be affected by discharge for
affect” determinations under Section 401(a)(2) purposes of section 401(a)(2)

o J
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o Establishing categorical determinations under Data or information which may support the
 Section 401(a)(2) ) Agency establishing a categorical

determination that the quality of no
neighboring jurisdiction's waters may be
affected by discharge in such circumstances

Stakeholder experiences with the 2023 Rule

Stakeholder experiences with the application of the

2023 Rule’s scope of certification. - .y
* E.g., specific types of activities,

geographic regions, types of waterbodies,
or other types of circumstances, etc.




The Agency is seeking input, data and
information on the following six topics:

Overview of Input
Requested

Defining the scope of certification generally and the
scope of certification conditions (Section 121.3) _ _

* Any data or information on stakeholder
Defining “wat lit ' ts” (Secti . .
Loy eter ety requirements-(seetion experiences with the 2023 Rule, e.g.,
Determining what parameters inform making “may Where Cha“‘enges were identified
affect” determinations under Section 401(a)(2) AR T improvement
Establishing categorical determinations under

Section 401(a)(2)

Areas of positive engagement, and
Stakeholder experiences with the 2023 Rule

Best practices or lessons learned

Stakeholder experiences with the application of the from the stakeholder perspective
2023 Rule’s scope of certification.

Areas for increased transparency




The Agency is seeking input, data and
information on the following six topics:

Overview of Input
Requested

Defining the scope of certification generally and the
scope of certification conditions (Section 121.3) _ _
* Data orinformation from stakeholders

about the application of the 2023
Rule’s scope of certification

Defining “water quality requirements” (Section
121.1(j))

Determining what parameters inform making “may
affect” determinations under Section 401(a)(2) ° E.g., examples of certification
Establishing categorical determinations under decisions issued under the 2023
Section 401(a)(2) Rule that are believed to exceed the

, . p .
Stakeholder experiences with the 2023 Rule 2023 Rule’s SCope of certification

Stakeholder experiences with the application of
the 2023 Rule’s scope of certification.




Additional Information & Resources

x4

For more information on CWA section ® \Written recommendations can be submitted
4017 and upcoming engagement to the Docket ID EPA-HQ-OW-2025-0272.
opportunities, please visit )
https;//www.epa.govlcwa-401. ¢ GO tO httDS://WWW. I’egUlatIOI’]S.gOV and

follow the online instructions for

submitting feedback to the docket.
e R G G UESTEnE, [HlEres Sams * Written feedback must be received on
an e-mail to cwa401@epa.gov. or before August 6, 2025.
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