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UNITED ST A TES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

NOY t 3 1992 

. ~ :. - ··• -· 

NO\J 17 i992 OFFICE OF ENFORCEMENT 

SUBJECT: Facilitating Property rs at Federal 
Facilities 

FROM: . . Thomas L . . Mc~al~ : r. · \ -~T)J\~rr~ 
Acting Deputy sistanj: --Admi\:iistrator 

for Federal acil1ties Enforcement 

TO: Deputy Regional .. Adm1ri':1.strators; Regions I-X 

Waste Managem~nt Division Directors, 
Regions I-X 

Regional Counsels, Regions I-X 

- .. 

I am pleased to provide you with the September 22, 1992 

Environmental Protection Agency (EPA) memorandum entitled 

"Facilitating Property Transfers at Federal Facilities" which 

addresses concerns relating to the manner in which federal 

fa~ilitiei ~are listed on the National Priorities List (NPL) .and 

the consequences of NPL listing on _plans _for the reuse ,of --

portions of federal facilities. 

Although _the memorandum was developed prior to the enactment 

of the Community Environmental Response Facilitation Act (CERFA), 

I believe that the approach is fully consistent with CERFA and 

that the identification of uncontaminated parcels mandated by 

·cERFA ·ccopy attached) is an appropriate mechanism for -

implementing the objectives of the memorandum. 

If you have any questions concerning the attached material, 

please have your staff contact Bob Carr at 202/260-2035 or Linda 

Rutsch at 202/260-9806. 

Attachments 

HANFORD PROJECT OFFICE 

NOV ·2 0 1992 
El~,",.., ,. __ _ Ai 

AGtiiG'·1 • ______ _...,_,,,.,._,.iJ 

@ Printed on Reo ·· · - · · · .• · 
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MEMORANDUM 

UNITED STATES ENVIRONMENTAL PR ;)TECTION AGENCY 

WASHINGTON, D.C. ~0460 

SEP 2 2 1992 

.. ..,. . - . . . 

· ·- .. 
·- .... . - .. .. . 

.. SUBJECT: 

- ROM: 

TO: 

. ;;;:;::;;:~:2!2: TrariS fs~: ,::w::::~a ~._Fa.~ ili:i~: •,~;._-.;_,:;: 
and_ Emergency R~spo .. _ ·u li : ·· ., , .. :. 

~=:~:~:n~· A:;:1~:1:~t-~~~rA;t E;;h]f~i;I · -v__ ,-: -~: "· 
Raymond B. Lud~i~z-~-WS - l \ ' I -- -- - ,,, 

Acting Gener~l coii~se~ ~ 

· Daniel McGovern 
Regional Administrator 
Region IX 

- - - ·---
,: 

_ · _ This responds to your memoranda, dated January 28 and 

- May 26, 1992, suggesting approaches - for facilitating transfers 

· -• of property ·at -closing military instailations ,.by focusing on th•_: __ 

extent or "boundary" of the NPL site. · wi- found yo~t suggestions ~~­

-- - helpful, and based ·upon them we have developed : the followirig -~:-

. approaches - which, we be 1 ieve ,- may be useful in expedi tirig 

property transfers without _hindering any ongoing :-~nvironmental _ 

response action. 
- - -

In addition, as discussed in more detail below, we believe 

that confusion about the consequences of NPL listing is a factc: 

that may impede pr6perty transfers. Therefore, we believe th~t -

careful explanation t~ potential property buyers of what NPL 

listing does and does not mean can remove artificial barriers _t~ 

re-use of closing bases. 

I. Sit• definition at listing 

Your first suggestion is that the approach to defining 

future NPL sites be changed so that the site does not 

automatically encompass the entire installation. It is possib:• 

that some federal sites have been defined too broadly in the 
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past, and we believe that your &uggestion has merit. We 

encourage your staff to examine the possibility of defining sites 

more·. precisely as they go through the process of listing 

additional military installations. 

To avoid confusion, it is important to discuss in detail how 

auch an approach ahould be carried out. As you know, the NPL is 

a · list of releases _. Therefore, _ when a site is listed, it is 

necessary to define the release (or releases) -encompassed within 

the listing. The ~~proa~h ~enerally use4 a~ =t~der~l facilities -

·· is __ to delineate a geographic area (usually the area - within the 

installation. boundaries) and define the ~ai.~e by reference to that 

. area . .. As a legal matter, the aite is not coextensive with that 

. area; and the bound·aries of the. installation ar·e not · the . . .... . . 

·."boundaries" of the site. Rather, the site consists of all . . .. -

·contaminate-dareas within the area .used to define the : site, - and . . . : - --

any other · location to which c·ontamination , from" "that . area may have . ~~: · ··-

'migrated or· from -which the- contamination in· that -area may -have ___ : ~: ·_ . ,. 

come. 1 · - · · · · · - ·· · · 

. · - -------­
-

A~. yo~ have pointed out, the boundaries used to d~fine th~ 

site at a federal inst~llation need not be the same as the 

installation _boundaries. : A smaller (or larger) -area could be · _ 

used instead. Your suggestion, as we understand it, is to · 

delineate the defining area more narrowly~ so that l~ss than the 

entire installation is included. In the past, this approach has 

not been used because of concerns that the information available 

at the date of listing was too sketchy to determine with any 

confidence where releases were or were not likely to have 

occurred. To en~ure th~t all releases were addressed, and avoid 

the need for a subsequent rulemaking to enlarge the site, the 

entire installation was ·Included. 

a,. · ·. However, federal si_tes may be defined more narrowly in 

appropriate cases. For example, where information is available 

indicating that releases are unlikely to h~~e ~ccurred within 

some ·portion of an installation, EPA could choose to exclude that 

portion in selecting the area that will define the site. As you 

pointed out in yo~r May 26, 1992 memorandum, this possibility 

will be dependent, in large part, on the quality of site data 

furnished by the federal facility. The precise nature of the 

information required to make such a decision will have to be 

examined on a site-specific basis. In the absence of affirmative 

evidence showing releases to be unlikely in some area {which 

could range from records on historic uses to sampling data), the 

traditional approach of including the entire installation would 

1 For purposes of the permit waiver in Section l2l(e) {l) 

of CERCLA, the site also includes any area in very close 

proximity to the contaminated area that is necessary for 

implementation of the response action. See 40 CFR 300.400(e). 
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generally be appropriate for the reasons discussed above. Since 

the site listing process involves both Regional and headquarters 

staff, definitional approaches at individual aites should be 

coordinated. 2 

We wish to make clear that a decision to use a defining area 

smaller than the entire installation does not guarantee that some 

part of the remaining porti9n may not be part of the site. 

:As_ n_o_te_c3. - ab_ove, the · site includes ·any l .ocation · out~ide , the . 

defining area to which contamirian~s from within the--def inin~(-area 

have spread. · · · 

-~.ln addition, ~ -decisiciri - no~: t6 iriciud~ portions of an 

~1n~ta_llation is not ' irrevoca~le ~ ·:,An area .not . initially inclu~ed . - - , .. -· 

_with iii_· the site might be deternined on the _basis· ·of _ _; latsr - . _ ... .. .. · . .. :.:. ·7:-;-, · .. 

- _ _ .. ,,. .. 
. . - . . ~ 

, · __ .infooation to warrant inclUsiorl . . _. In _that case, EPA Could .. change -• ---

. the Cfef iiiing · area' ·or coul~d J.iSt·:· the· _new ··are~ as a_· ~eParate·; site -; ··---

·in either ~ase, a rulemaking ,: wo\lld . be _r_e~ife?_~ -. . \ .. : _· . ·.. - . 
. - , :· 

II~ Defining th• exte~t of : cu~r•nt1y · 1is~ed - ~ites 

. . - Your' second suggestion-·relates to· f acili ta ting transfer of . 

parcels· that are not part of -·the ·"site" by detennining,- that those .. 

~arcels are not contaminated and thu~ ·· not part of :the site as : 

· defined. Your point is based o~ the fact that, as noted above, 

the "site" at a federal installation usually con·sists of- the­

contaminated portion of th~ installation; so that a 

noncontaminated parcel is not, - by definition, -part of the site. 

: This p6int also has ·merit, and· can be used as the basis. for 

efforts to facilitate transfers in ways _that will be discussed iri 

· detail below. At the same t -ime,~ - it . is_ es·sential that a11 · parties­

. _:involved . ( including DOD and ··any potentia 1 purchasers) understand 

. the distinction between re-defining the site (which can be done . 

-- only by rulernaking) and express in-g · the Agency's view t. ba-sed on 

available information, as to ~nether a particular parcel appears 

to be contaminated and thus- falls within the site as defined . · 

---- -

The definition of an NPL siie is established by rulemaking. 

A federal site is typically defined to include all contaminated 

areas within the boundaries of the facility, and all areas to 

2 One site-specific consideration will be weighing the 

value of obtaining additional information against any delays in 

listing that may result. For some federal facility sites, EPA 11 

potentially subject to litigation if a listing decision is · 

delayed. 
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which or from which that contamination has spread. 3 Changing 

the definition of the site would require amending the rule. 4 

Whil~ such an amendment •might theoretically be possible, it is 

generally not advisable and we do not understand this to be your 

proposal. 5 . 

Rather, your auggestio~ is that •when a consensus is reached 

that a given property on a closing base is uncontaminated", EPA 

_: sho~ld "go on · the record th.at the clean property is not, nor has _ 

been, part· ot··'the NPL site : " This ia a usefµ_F :insight, and as-· · 

discussed below an approach ·: along these · line·s may be valuab"l'e ~---- ,-

.- . . - . . ---~; . . - .. . - . - ·--: . . - - - . . . . .. ' - ·- . 

_, .-: . . ___ , ~- Any _ such statement by EPA . would not, '·ot -6ours~'/ be . a _ _ 

.... ,. 

_. ·_ rulemaking, and thus would ·not alter the -- legal defi:n_ition qf _the 

. sitE!. The · ~Site Would . ·still -conSist of the contaminated · area·s--_. - ,·---.. ..... -~ 

:.::~ithin the __ botindaries of the :. installation 'cor __ the prior · ., . 

·.· ·, ._: ·• -boundaries; _· if the parcel were transferred)' . -Rather; a statement :. '--~·: . -­

- \, as to . whether a ·_ particular -parcel is contaminated-- w.ould _: ·amount t6 _-_,. .. --- :· 

.- an _ opinion by · the agency,· based qri its· unde·r_s~anding O.f.:.. -the · __ . · ·· __ · · . · 

. . -_· facts> as. to whether the "rule" (that _is; the site listing~:- ·-_-~ · :· --:· --~ - ··· 

applied to a given parcel. - _ Pr9viding such a stateme.nt would be --

·: similar to advising a regulated party ;;.,hether its activity was in ~: -·- . 

. compliance with · a·n EPA regulation . . · As ·you_:know, the Agency fs _· ..: 

generally cautious about giving such opinions, ; ~nd thi-s6ope -6f = 

3 Listing packages -~ay not be this precise; however, this 

is bow EPA would interpret a listing that designates an 

identified installation as an NPL site and does· not expressly 

limit the · site to a smaller portio~ of the installation. 
. 

. . .. - . . -··-·· - -- . . ··-

4 To avoid c~nfus ion, suet} art amendm~nf would not be a 

"deletion"; sites are deleted from tbe , NPL only_ under the : .. 

criteria _in 40 _CFR 300,425(e), ·which in general r~quires either 

that remedial action under CERCLA have been completed, or that a · 

finding be made after comple~ion of ~he remedi-1 investigation 

that the site do~s no~ presint~ significant threat. Moreover , 

it is the Agency's policy not to delete portions of sites. 

5 No such amendment of a sit"e definition has ever been 

adopted in the past. Amending the site definition would be 

administ!"atively burdensome. As discussed below, it is very 

difficult to establish definitively that a parcel is 

uncontaminated, and should the parcel be found contaminated after 

an amendment, it would take yet another rulemaking to make it 

part of the site again. Finally, it may be more attractive to 

prospective purchasers to have the assurance that, if a 

transferred parcel is found to be contaminated, it will be 

addressed as part of an ongoing response action pursuant to an 

IAG between EPA and DOD rather than as a non-NPL site ~hich may 

have lower priority for DOD and at which EPA would have little or 

no role. 
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any such opinion is limited to EPA's understanding of the facts. 

EPA would also be tree to revise its opinion if its understanding 

of the facts changed. 

EPA'• ability to provide such an opinion will depend upon 

how certain the Agency is of the facts at the site. Where there 

is · a c-onsens~s that · property- ·is clea_z:i, as presumed in . your 

.. pr"opos_al~ ·: a -fairly ·strong<·opinion could be .stated. In. ·other . .::: -. 

· caseS, .-_ it_ .. may be d.iffi·cu·lt·---1f not im}?os·sible to determine "iith···-.- . ·-· ~- --

/ . ; any:. certainty where- contamination is -located both -in soil.. and in 
. . . ··- groundwater. The · la-tter ' is particularly likely to ... be:. the case at. .. , .. 

.. ",.-. ,-:; ·: ··fa~'fiH:Ie·s : where a variety·-of. activities potez:it_ially. inv,olving, _--~ _· _ : ... 

:.;: / ···:, _:··:~ relea-se~i of ' haiardous -substanc-es have taken· place ov·er a-. lo-rig .. _--~--._- ~---

_. ' ·· .. .. :.· period. 'of t1:ine~ - and where ·it ·1s difficult from a-vaTlable -r .ecords :·-__ ,' .. , .· 

I"')~--:_ .. . · ~: ~ to·_ de~erinine with _ cer:tafnty. whe~e all ~\l~h . activities :occurred_. __ . ,: --~· . __ 

·. ,_ ... ~ .. :'; _ . . ·Furthermo_re., _ }?ecause contamination can migrate a statement at any .. . . 

. _·,·-~, give-r( :time ·· as -·-to" the location_ of the·, "site" would not necessarily ___ ----- .. 

·• ·· ·- .-- .,, -: ·be accurate · later·. ·· · ___ _. ___ __ . . . ·. · . · .. · . . _ . . - . . _· .. :: , · · · ·_ ---· - -~ , . . 
· -· · ·, . - ·- "" •"•'••·.: . . ; •: -:: .:., ... . r- -· 

; - -·- -·- · - - .. -

In short, EPA may be -· able to a~--s i~t-· 000- and "its prospective· - ·· 

tian~ferees by providirig ·its current view ai t6 ~hether a · 

par~ic~lar parcel . is, or is likely to be, contaiinat~d. At th~ ~-

same - ~ime, the precise content of any such statem~nt wili · 

necessarily depend on the n·ature and the extent of the -

information available- ·at the time the advice . is given . .. Where the 

information available to EPA warrants, a relatively strong 

statement might be made indicating, for example, that based on 

. ~the known history of the site and the location of all known .. 

- -:· contamination, EPA has no reason to believe ·that the parcel · is 

- . contaminated. ·-Where the in.for.mat ion is more limited, · the advice 

would n~cessarily have to be qualif1ed accordingly. In . any case, 

it should be noted tha~if the p~rcel shouid liter be - fo~nd to be 

-contaminated . it would stil1 be· cons id_~red . par~- of th~e-· ·site. -

~6 avoid excessi~e administrative burdeni, it would be 

desirable to limit the occa~ions for providing such statementi. 

The ·most appropriate vehicle for giving such advice is the 

process currently being developed by EPA and 000 for identifying 

parcels suitable for transfer under section 120(h) of CERCLA. 

It is envisioned that this process will, among other things, 

identify . parcels at which the transferring agency may properly 

conclude that section 120(h) does not apply because there has 

been no storage of hazardous substances for a year or more, no 

known release, and no disposal of hazardous substances. 

In connection with that process EPA may, if ,the evidence 

warrants, provide a statement, as discussed above, as to its 

current view of whether the property appears to have been 

contaminated. As you note, such a determination is linked to a 

specific statutory requirement for federal property transfers, 

and would not set a precedent for defining site "boundaries" at 

other sites. 

~ ---­------ -------_________ _, 
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Again, it is important to note that such a statement would 

not alter the legal definition of the site. For the same reason, 

a determination by 000 that a parcel is transferable for purposes 

of section 120(h) would not constitute a definitive finding that 

-- the parcel is not part of the "site. 116 

We recognize that the kind of atatement suggested here may 

-_ be l~ss attractive -to potential- buyers of property t,han a binding 

determination· ,that the parceLin_ question is · not part of . the NPL -- -- ·­

a_ite. · However~ · the Agency· cannot make auch _ a determination _, ·'" -· .. __ :· ··­

wi t~iout a · rulema.king which/~ !or::-·reasons discussed- above' :, w~ . wo~ld :··._ . :: ' 

not consider · generally advisable-. · We beli-!ve that the best ~a_y _ ,.: .::: -.~,:~ -

.•. - . :.-. ::-:: .- toi address· remaining conce-rns---i• -to correct aome common · - ··· .·· ·· : ' .. -·-··· 

.. : .. :. ·:,mfsunders_tandings about -CERCLA~._liability, whlch': are ·1ike'iy' the ··' - : ·:- :-- ':'·· :·_ 

.. : ~ :a·> source of the concern .private-:_pa.~ties have about ·purchasing · ·· = ::_ .. .• -: _. 

· property _that is - considered ___ ".par-t of" an NPL site. ··--

·t:r·· ·:_.:/::: ,.' : :/:.: .: _· ;. -· . . .. >· :: ,· · · : --···- .. -~~:.:..,- ~-- -- - :. ; .. _·: :: :·: . ...:~:- . -- .-: .: . " '.··, , :,_.;- · _~ . 

..... - .,. __ , _· ·- c:·. -=· ,_ .- .Most 1mportant;:·:·whether~·::a _.parcel 1.s part- ·cff·.:::an ·NPL site fs·'\-··>··· 

•·. -· <·· ·: -iinrelated to CERCLA .liabil-i ty. ~ Liability under" ::cERCLA' is· .. - .· --·~ . 

<-r .-\. : ~ determined . under section -107, . which . makes no reference :· to . NPL · .... ~. 

' . ,. .. 

,... . 
c-

C"· •. 

,a,. .. . _. 

;- listing , (6~, for that matter, -to··_the status "of property under 

,· section · 120 (h)) • NPL listing _does not create CERCLA. liability 

where. it would not otherwise exist. Rather ;' liability on the 

basis of property ownership arises if the property is part of · a 

CERCLA "facility" (i.e. , an area to which contamination has com• 

to be located). 

Confusion may arise because, where a release has been list•~ 

- on the .NFL, whether a particular parcel . is part of the "site", 

· and _whether it is contaminated (and thus part of -·a :·CERCLA ·· · 

facility) r amount to the same questi~n. such confusion may be 

compounded where a geographi~ area is used to define an NPL· site 

in such. cases, the entire area -is commonly, but incorrectly, ­

referred to as "the site". However 7 the fact that a parcel li•• 

within the area used to define an NPL site does not impose · ~~ ·· 

liability on the purchaser; what impo~es liability is : the 

presence of contamination. Therefor.e, what purchasers should c. 

concerned about is not whether the parcel is within the area u1e: 

to define a "site", but whether the parcel is contaminated. · 

The presence or absence of contamination is a factual matt•: 

that can be assessed by purchasers or by selling agencies, as 

well as by EPA. While EPA's informal view of the facts may b• :• 

interest, it is not a regulatory determination that would alter 

the definition of the site. 

6 Nothing in CERCLA precludes transfer of parcel that ;a 

or may be, part of an NPL "site," so a finding of transferabil:· 

is not inconsistent with considering the parcel to remain 

~otentially part of the site. 
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To the extent that purchasers still have concerns about liability due to the possibility that a parcel thought to be clean is in fact contaminated, we -believe - that those concerns can best be addressed by pointing out that 00D would almost certainly remain liable for any contamination it caused, even after the transfer occurred!! . Moreover, the tran!i_fe-rred parcel w-ould · .. .. -presumab1y remain _part of the faciii.ty-~ ~_or purposes of section ·. ·· · ""'-"-120 (e) · of. CERCLA,_ so that 000 would be--r:~quired under that ·- .· ... . .. -, .. ·-·,a· · provision as welL .. (and under ·: the. I.AG ·for-· the site) · to· -address· any t\ .:,..,. -_; -.:. · : newly discovered- contamination -·as · part of ·the response at the NPL . __ _ .. _. _,, __ _ _ · -- site. Since ~~e principal damages recoverable under CERcLA ·· are .. ' _ · ,-:-~ .. -· _.,: _ · :: - '< : response- costs, and · most response costs- at .. a former ooo ·'property . _ :· _ . ---.· :- :- · would be ---incurred by 000 itself, · a scenario· un_der which · cost· ~ - . . :· .. : recovery would be sought -from _such purch-~-S.~-rs ___ seems __ extreme~y ··.: .. ~, . -.: remote. • Moreover, -_ p_urchasers . may-/ '::depend:irig :.upon. :the degree o·f · - :.0 ·: .:· .· investigation prior to the transfer ; -- be .. abl·e .to argue that they -· . _- ··. ·. . are ~innocent landowners II protected- {iom l_iabili ty -under .section - ' ' :_'.~• . ~ .. :: : .·: -101'(:35) of . CERCLA.- -· Finally ,.· . any - res-id1la1. ·concerns . could . be·~::,-• -resolved to the eitent that selling agenci~~ have the ability to offer -indemnification against -cJ;aims -,-for ··cucLA response costs (and agree to assume the burdei1 of··und_ertaking future response · actions). 
· 

In short, we believe that to facilitate transfers careful · . explanation to potential- buyers of what NPL listing does and does not mean may be as effective as, or even more effective than, than efforts simply to declare certain ·parcels not to be part ·of :: . .,~ ·-· • . - ··· . an NPL -site·. · ·· 


