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For parties concerned about lender liability:

[Optional: Because you expressed your difficulty in securing a loan on the Property in the past, please be advised that a lender that holds a mortgage on a property as a secured creditor is exempt from CERCLA liability if certain conditions are met.] CERCLA §§ 101(20)(F)-(H) include a liability exemption specifically for secured creditors, such as lenders, that do not participate in the management of a contaminated property but simply hold ownership in the property to protect their security interest in it.[footnoteRef:1] For example, depending on the circumstances, a lender may foreclose on a contaminated property and then sell, re-lease, liquidate, maintain business activities, stop operations, or do the cleanup work and remain exempt from CERCLA liability even though it holds title to the property. This liability exemption complements the BFPP protection that can protect a purchaser’s ability to repay a lender. [Optional: Based upon [the information you have shared with the EPA or information the EPA has independently verified], the secured creditor exemption may apply to your lender. [Optional: Note that a court, rather than the EPA, determines whether a lender who has foreclosed on a property meets the criteria for the exemption. Thus, if you share this information with your lender, the EPA recommends that your lender consults with its legal counsel to assess whether it satisfies the statutory requirements of the exemption.]] [1:  For more information, see Fact Sheet: Updated Questions and Answers on the CERCLA Lender Liability Exemption (July 2007), available on the Agency’s website at https://www.epa.gov/enforcement/fact-sheet-updated-questions-and-answers-cercla-lender-liability-exemption.] 

 
For parties concerned about contaminated groundwater migration under their property:

In 1995, the EPA issued the Final Policy Toward Owners of Property Containing Contaminated Aquifers (“Policy”)[footnoteRef:2] to address the CERCLA liability concerns of an owner of property that is contaminated as a result of groundwater migration from a source outside the property. The Policy provides that the EPA would not require cleanup or payment of cleanup costs if such a property owner did not cause or contribute to the contamination. The Policy also provides that if a third party sued or threatened to sue such a property owner, the EPA would consider entering into a settlement with the property owner to prevent third party damages from being awarded. [Optional: Based upon [the information you have shared with the EPA or information the EPA has independently verified], the Policy may apply.] [2:  The Policy is available on the Agency’s website at https://www.epa.gov/enforcement/guidance-owners-property-containing-contaminated-aquifers.] 

 
For parties concerned about liability for residents:

In 1995, the EPA issued the Policy Towards Owners of Residential Property at Superfund Sites (“Policy”)[footnoteRef:3] to address the CERCLA liability concerns of residential property owners who had not caused the contamination on their properties. The Policy provides that the EPA generally will not require cleanup or payment of cleanup costs if the residential property owner’s activities did not lead to a release or threat of release of hazardous substances, subject to certain conditions, e.g., the owner cooperates with the EPA’s response actions and other CERCLA obligations as described in the Policy. The Policy defines residential property as single family residences of one to four dwelling units and explains that application of the Policy does not depend on the residential property owner’s knowledge, or lack thereof, of contamination. The Policy applies to residential property owners as well as their lessees, so long as the activities the lessees undertake on the property are consistent with the Policy. The Policy also applies to residential property owners who acquire property through purchase, foreclosure, gift, inheritance, or other forms of acquisition, as long as the activities the resident undertakes on the property after acquisition are consistent with the Policy. [Optional: Based upon [the information you have shared with the EPA or information the EPA has independently verified], the Policy may apply.] Residential property owners who purchase contaminated property also may be able to take advantage of the BFPP[footnoteRef:4] protection. CERCLA § 101(40)(B)(ii)(III) provides that a facility inspection and title search that reveal no basis for further investigation will satisfy the all appropriate inquiry requirement of the BFPP protection for a property in residential or other similar use at the time of purchase by a nongovernmental or noncommercial entity.  [3:  The Policy is available on the Agency’s website at https://www.epa.gov/enforcement/guidance-owners-residential-property-superfund-sites.]  [4:  Spell out if this is the first time this acronym is used in a letter: Bona Fide Prospective Purchaser (BFPP).] 



