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Model 	Comment by Author: Do not delete these bullet comments until all persons who are participating in development of the letter have seen the draft at least once.
Notice of Non-Compliance with Reasonable Steps in
Previous Comfort/Status Letter
September 2025



[Insert Addressee]
Via electronic mail


RE: [insert name or short description of property/site and parcel identification number]


Dear [insert name of interested party]:

[bookmark: _Hlk10400749]This letter is in response to [insert name of interested party]’s recent activities concerning the property referenced above (“Property”). It has come to the attention of the U.S. Environmental Protection Agency (EPA or “Agency”) that certain activities regarding the Property may result in human exposure to residual contamination and may be incompatible with EPA cleanup actions and institutional controls at the [insert name of Superfund site] Site (“Site”). Failure to comply with Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) §§ 101(40) and 107(r) may result in [insert name of interested party] losing its potential bona fide prospective purchaser (BFPP) status at the Site as well as having liability under CERCLA § 107.

Prior Correspondence

On [insert date], [you or your attorney/contractor/agent contact] contacted the EPA about your plans concerning the Property. In your inquiry, you described your interest in [insert general description of the proposed reuse of the Property, e.g., leasing or buying the Property for commercial, residential, or recreational use] and requested that we provide you with a Superfund comfort/status letter. On [insert date], in response to that request, the EPA provided a Superfund comfort/status letter (“[insert date] Comfort/Status Letter”), which is included as Attachment A.

Recent Site Activities

[Note: Include a discussion of recent activities at the Site that may result in human exposure to residual contamination and may be incompatible with EPA cleanup actions and institutional controls.]

[Optional: It is the EPA’s understanding that in the time since it provided the [insert date] Comfort/Status Letter, [insert name of interested party] has moved forward with its reuse plans and has begun [insert commenced activities, e.g., construction, redevelopment, etc.]. At the time it provided the [insert date] Comfort/Status Letter, the EPA understood that the Property reuse would include [insert brief description of the proposed on-site activities]. As of the date of this letter, the EPA understands that additional activities may be occurring, including but not limited to, [insert brief description of additional on-site activities, e.g., drilling of groundwater well(s), demolition of existing structures, concrete mixing, and road paving]. These activities were previously unidentified by [insert name of interested party] and may result in human exposure to residual contamination and may be incompatible with EPA cleanup actions and institutional controls.]	Comment by Author: This paragraph is meant to serve as a template, which should be adapted to address site-specific conditions.

[bookmark: _Hlk12434396]Reasonable Steps

As noted in the [insert date] Comfort/Status Letter, Congress amended CERCLA in 2002 to protect certain parties who acquire contaminated or potentially contaminated properties from CERCLA liability if they qualify as BFPPs. The BFPP provision provides that a person who acquires ownership of property after January 11, 2002, and who meets the other criteria of CERCLA §§ 101(40) and 107(r)(1), will not be liable as an owner or operator under CERCLA.  [For lessees, add: The statutory definition of a BFPP includes a party who acquires a leasehold interest in property after January 11, 2002, where the leasehold is not designed to avoid liability and the interested party meets certain conditions and criteria.] Failure to comply with the criteria of CERCLA §§ 101(40) and 107(r)(1) may result in [insert name of interested party] losing its BFPP status and being liable as a potentially responsible party under CERCLA § 107.

Among other criteria outlined in CERCLA, a BFPP must take “reasonable steps” to stop continuing releases, prevent threatened future releases, and prevent or limit human, environmental, or natural resources exposure to any previously released hazardous substances as required by CERCLA § 101(40)(B)(iv). This requirement is explained further in the EPA’s Common Elements Guidance.[footnoteRef:1] 	Comment by Author: Footnote provides text choices depending on whether “lessee” language is included in the letter. [1:  See Enforcement Discretion Guidance Regarding Statutory Criteria for Those Who May Qualify as CERCLA Bona Fide Prospective Purchasers, Contiguous Property Owners, or Innocent Landowners (“Common Elements”) ("Common Elements Guidance") (July 29, 2019), available on the Agency’s website at https://www.epa.gov/enforcement/common-elements-guidance.] 


In the [insert date] Comfort/Status Letter, the EPA, based on then-current conditions at the Site and [insert name of interested party]’s then-identified reuse activities, provided a list of reasonable steps. The [insert date] Comfort/Status Letter explained that the list of reasonable steps was not exhaustive and [insert name of interested party] should continue to identify reasonable steps based on its observation and judgment and take appropriate action to implement any reasonable steps regardless of whether EPA regional staff had identified any such steps. Since the [insert date] Comfort/Status Letter, [insert name of interested party] has engaged in the activities described above. These activities have changed conditions at the Site. Based upon this new information, the EPA is providing an updated list of reasonable steps related to the hazardous substance contamination found at the Site:	Comment by Author: This letter should not be used if EPA regional staff have information to suggest that the additional activities have caused a release of hazardous substances, pollutants, or contaminants, as a release would cause the interested party to lose its BFPP status.

[Insert the updated list of reasonable steps or paragraphs outlining updated reasonable steps with respect to each environmental concern. [Note: Regional personnel should consider inserting the original list of reasonable steps and identifying how the interested party is not complying with each of the applicable steps, as well as identifying additional reasonable steps based on changed conditions at the Site.]]	Comment by Author: See Attachment B (Reasonable Steps Categories and Examples) to the Common Elements Guidance, which provides general guidance on the question of what actions may constitute reasonable steps. The Region also should include language indicating that the EPA, the State, and PRPs will require continuing access to the property for performing the cleanup, groundwater monitoring, five-year reviews, and monitoring compliance with institutional controls. Examples of reasonable steps include: maintaining the integrity of the fence surrounding the property; prohibiting public or private wells to be installed on the property for irrigation or consumption purposes; refraining from digging, disturbing soil, or constructing non-mobile structures or parking lots; calling the EPA’s regional Emergency Response Center hotline to report the discovery or release of any hazardous substances; contacting the PRP performing the work at the Site to discuss the proposed reuse; implementing and recording institutional controls in the deed pursuant to CERCLA § 101(40)(B)(vi); and not performing any activities or constructing any structures that will or may interfere with the EPA’s investigation or cleanup or exacerbate contaminated conditions at the Site.

[bookmark: _Hlk12341588]Any reasonable steps suggested by the EPA are based on the nature and extent of contamination currently known to the Agency and are provided as a guide to help you as you seek to reuse the Property. Because a determination about which steps are reasonable would be made by a court rather than the EPA, and because additional reasonable steps may later be necessary based on site conditions, this list of reasonable steps is not exhaustive. You should continue to identify reasonable steps based on your observation and judgment and take appropriate action to implement any reasonable steps regardless of whether EPA regional staff has identified any such steps.[footnoteRef:2] Continued non-compliance with the reasonable steps identified above and a failure to take other reasonable steps as necessary may cause [insert name of interested party] to lose its BFPP status and expose [insert name of interested party] to joint and several CERCLA liability and potential EPA enforcement action at the Site. [2:  CERCLA § 101(40)(B)(iv) provides that “[t]he person exercises appropriate care with respect to hazardous substances found at the facility by taking reasonable steps to (i) stop any continuing release; (ii) prevent any threatened future releases; and (iii) prevent or limit human, environmental, or natural resource exposure to any previously released hazardous substance.” ] 


Conclusion

You may find it helpful to consult with your own environmental professional, legal counsel, and your state, tribal, or local environmental protection agency as you proceed with reuse of the Property. These consultations may help you ensure compliance with any applicable federal, state, local, and/or tribal laws or requirements, including CERCLA. If you have any additional questions or wish to discuss this information further, please contact [insert EPA contact information].


Sincerely,

[Insert regional contact name]
[Insert regional contact title]

[Optional: Enclosure(s) (#)]


cc: 	[Insert EPA OSRE comfort/status letter contact]
[Insert EPA FFEO comfort/status letter contact, if applicable]
	[Insert EPA OLEM contact, if applicable]
	[Insert state contact(s), if applicable]
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