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1 Executive Summary 
The U.S. Environmental Protection Agency (EPA) is proposing revisions to several procedural 
and substantive aspects of the Clean Water Act Section 401 Water Quality Certification 
Improvement Rule (hereinafter, the 2023 Rule) to address areas of regulatory uncertainty and 
implementation challenges. Clean Water Act (CWA) section 401 provides States1 and authorized 
Tribes2 with the authority to protect the quality of their waters from adverse impacts resulting 
from Federally licensed or permitted projects. Under section 401, a Federal agency may not issue 
a license or permit3 to conduct any activity that may result in any discharge from a point source 
into waters of the United States4 unless the State or Tribe where the discharge would originate 
(i.e., certifying authority) either issues a CWA section 401 water quality certification or waives 
certification. 33 U.S.C. 1341(a)(1). 

As the Federal agency charged with implementing the CWA, as well as the certifying authority 
in certain instances, the EPA is responsible for developing regulations and guidance to ensure 
effective implementation of all CWA programs, including section 401.5 The EPA is proposing 
revisions to several sections in 40 CFR 121 including: the scope of certification at 40 CFR 121.3; 
the contents of a request for certification at 40 CFR 121.5; automatic extensions to the 
reasonable period of time at 40 CFR 121.6; the contents of a certification decision at 40 CFR 
121.7; the modification process at 40 CFR 121.11; and the section 401(a)(2) process at 40 CFR 
121.13. The EPA is also proposing to add regulatory text at 40 CFR 121.6 regarding withdrawal 
and resubmittal of requests for certification and proposing to remove regulatory text at 40 CFR 
121.11 regarding “treatment in a similar manner as a State” (TAS) for Tribes. The proposed 
revisions are grounded in the principles of the 2020 Rule, the best reading of the Act, and include 
clarifications designed to address implementation challenges. 

This economic analysis qualitatively describes the potential effects of the proposed rule, titled 
Updating the Water Quality Certification Regulations. Consistent with Executive Order (EO) 
12866 (Regulatory Planning and Review), EO 13563 (Improving Regulation and Regulatory 
Review), and EO 14192 (Unleashing Prosperity Through Deregulation), the EPA has prepared 
this economic analysis to inform the public of potential effects associated with this rulemaking. 
The economic analysis approach is consistent with the EPA’s Guidelines for Preparing 
Economic Analyses (U.S. EPA, 2024) and the Office of Management and Budget (OMB) 

 
1 The CWA defines “State” as “a State, the District of Columbia, the Commonwealth of Puerto Rico, the Virgin 
Islands, Guam, American Samoa, the Commonwealth of the Northern Mariana Islands, and the Trust Territory of 
the Pacific Islands.” 33 U.S.C. 1362(3). 
2 The term “authorized Tribes” refers to Tribes that have been approved for “treatment in a manner similar to a 
State” status for CWA section 401. See 33 U.S.C. 1377(e). 
3 Throughout this document, we use “Federal agency” to refer to the Federal licensing or permitting agency. 
4 The CWA, including section 401, uses the term “navigable waters,” which the statute defines as “the waters of the 
United States, including the territorial seas.” 33 U.S.C. 1362(7). The proposed rule uses the term “waters of the 
United States” interchangeably with “navigable waters.” 
5 33 U.S.C. 1251(d), 1361(a). 
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Circular A-4 (U.S. Office of Management and Budget, 2003). This economic analysis is not 
required by the CWA.  

The EPA has historically only received copies of the application for a Federal license or permit 
and related certification when the EPA is the permitting Federal agency (e.g., CWA section 402 
permits) or is acting as the certifying authority (i.e., on behalf of State or Tribes without 
authority to issue certification). Because there is no requirement for certifying authorities to 
notify the EPA, the EPA does not receive the final certification decisions,6 and thus lacks 
sufficient data to estimate the number of certification decisions (grant, grant with conditions, 
deny, or waive) per year or reasons for such decisions. This lack of a national-level dataset of 
section 401 certification reviews limited the EPA’s ability to perform a quantitative analysis of 
the impacts of the proposed rule. The EPA, however, evaluated the number of certification 
decisions received by the U.S. Army Corps of Engineers (Corps) since the 2023 Rule went into 
effect. These are the best data available to the EPA on certification actions7 and, because the 
Corps issues the majority of Federal permits subject to section 401 (see Table 1), this dataset 
serves as a reasonable representation of certification decision trends.  

The EPA anticipates the proposed rule would result in more predictable, efficient decision-
making by certifying authorities which would result in a cost decrease and reduction in burden to 
certifying authorities and applicants.8 The proposed rule has the potential to reduce costs and 
minimize delays for applicants. The EPA anticipates that the clarified scope of certification 
under this proposed rule would reduce the burden placed on certifying authorities. Under the 
proposed rule, the clarified scope of certification would apply to all actions taken on a request for 
certification, including adding conditions to a certification and denying certification. The 
proposed rule’s revisions to the request for certification, timeframe for certification analysis and 
decision, contents of a certification, modifications, and section 401(a)(2) process are expected to 
increase transparency of certifying authorities’ decision-making and increase predictability in 
certification process timelines. Additionally, the proposed rule would require specific 
information to be included in a certification with conditions or a denial. The EPA does not 
anticipate this requirement to increase burden on certifying authorities because, although State 
administrative law may vary among States, the EPA assumes certifying authorities are already 
generating similar information to develop a complete and legally defensible administrative 
record to support certification actions. However, in some States, certifying authorities require 

 
6 The Agency receives certifications and waivers from Federal agencies pursuant to section 401(a)(2) when that 
provision applies, but certifying authorities do not have a separate obligation to notify EPA on all certification 
decisions. See 33 U.S.C. 1341(a)(2) (“Upon receipt of such application and certification the licensing or permitting 
agency shall immediately notify the Administrator of such application and certification.”); 40 CFR 121.12(a).  
7 See Section 3.2.1 and Table 1. 
8 Throughout this document, the Agency will use the term “applicant” to refer to refer to the individual responsible 
for obtaining certification. The current regulations refer to applicants as the “project proponent.” See 40 CFR 
121.1(h). However, EPA is proposing to remove this term and instead rely on the term “applicant” consistent with 
the statutory text. See section V.A in the preamble for further discussion. 
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additional materials unrelated to water quality impacts, some of which require additional costs 
for consultants, lawyers, and studies. The proposed revisions for modifications are expected to 
result in a net cost savings for applicants, as applicants would be able to ensure the modification 
language aligns with the certifying authority’s water quality standard and their interests and 
available resources for the project through cost minimization. Proposing to repeal the TAS 
provisions for section 401 as a whole or, in the alternative, for section 401(a)(2) only would 
remove redundancies among different regulatory programs, thereby presenting additional net 
cost savings for applicants, certifying authorities, and the EPA. A summary of the anticipated 
effects of the proposed rule is presented in Section 4.10. 

Overall, this proposed rule clarifies the scope of certification under section 401 and recognizes 
the statutory bounds on States and authorized Tribes in acting on requests for certification. As a 
result, the proposed rule would reflect the statutory bounds precluding States and authorized 
Tribes from using the certification process to impose conditions that are outside this scope of 
certification, and therefore, the proposed rule is considered deregulatory at a national level, 
pursuant to EO 14192 (Unleashing Prosperity Through Deregulation).9 The EPA intends for this 
rulemaking to be informed by stakeholder input and welcomes comment on all facets of this 
proposal, including comments or data on potential effects of the proposed rule (see Section 4) 
and impacts on small entities (see Section 6). 

2 Introduction 
Under Clean Water Act (CWA) section 401, a Federal agency may not issue a license or permit 
to conduct any activity that may result in any discharge from a point source into waters of the 
United States unless the certifying authority where the discharge would originate either certifies 
that the discharge will comply with applicable water quality requirements or waives certification. 
The certifying authority is determined based on the location where the discharge originates (or 
may originate) and can be a State, territory, authorized Tribe, and in some circumstances, the 
U.S. Environmental Protection Agency (EPA). CWA section 401 can be administered by Indian 
Tribes under section 518 of the CWA, which authorizes the EPA to treat eligible Tribes with 
reservations as States (TAS) for purposes of enumerated statutory provisions.10 The EPA is 
responsible for issuing section 401 certification decisions in instances where a State or Tribal 
government lacks certification authority (i.e., on Tribal lands where Tribal governments do not 
have TAS and on lands with exclusive Federal jurisdiction in relevant respects).  

Congress enacted the Federal Water Pollution Control Act (FWPCA) in 1948, but the law took 
on its modern form in the Federal Water Pollution Control Act Amendments of 1972, also 
known as the Clean Water Act. The EPA promulgated regulations for water quality certification 
in May 1971. These regulations predated the passage of the amendments to FWPCA and were 

 
9 90 FR 9065, February 6, 2025 
10 33 U.S.C. 1377(e). 
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based on section 21(b) of the Water Quality Improvement Act of 1970.11 The EPA did not 
promptly update those regulations to reflect the 1972 amendments to the FWPCA, which 
imported but substantially amended section 21(b) to create the current version of CWA section 
401. In April 2019, Executive Order 13868 directed the EPA to promulgate a new rule to clarify 
and modernize the Agency’s 1971 Rule. The EPA subsequently updated the regulations in 2020 
(85 FR 42210; July 13, 2020). However, after a change in presidential administrations, Executive 
Order 13990 directed the EPA to review the regulations, and the EPA determined that it would 
propose revisions through a new rulemaking effort. The EPA subsequently updated the 
regulations in 2023. (88 FR 66558; September 27, 2023). 

In July 2025, the EPA published a Federal Register notice seeking input on regulatory 
uncertainty and implementation challenges associated with the Clean Water Act Section 401 
Water Quality Certification Improvement Rule (hereinafter, the 2023 Rule) after stakeholders12 
raised questions about application of the 2023 Rule’s scope of certification. 90 FR 29828, 29829 
(July 7, 2025). In response, industry stakeholders and some States supported revisions to the 
2023 Rule to increase clarity and transparency around the certification process, in particular the 
scope of certification. Conversely, some States, Tribes, and individuals opposed revisions to the 
2023 Rule. With this action, the EPA is proposing to revise the 2023 Rule to align the 
regulations with the scope of the CWA, increase transparency, efficiency, and predictability for 
certifying authorities and the regulated community, and to ensure that States and authorized 
Tribes understand and adhere to their section 401 role. The proposed rule, while focused on the 
relevant statutory provisions and case law interpreting those provisions, is informed by the 
EPA’s expertise developed in implementing the CWA for over 50 years and policy 
considerations where appropriate. 

This economic analysis qualitatively describes the benefits and costs of the proposed rule, titled 
Updating the Water Quality Certification Regulations, relative to the 2023 Rule (henceforth 
referred to as the baseline). The lack of a robust national-level dataset on section 401 
certification reviews limited the EPA’s ability to perform a quantitative analysis of the impacts 
of the proposed rule. Prior to 2020, the EPA had historically only received copies of the 
application for a Federal license and certification when the EPA is the permitting Federal agency 
or is acting as the certifying authority.13 Thus, the EPA lacks sufficient data to estimate the 
number of certification decisions (grant, grant with conditions, deny, or waive) per year. The 
EPA, however, evaluated the number of certifications decisions received by the U.S. Army 
Corps of Engineers (Corps) since the 2023 Rule went into effect. These are the best data 

 
11 Water Quality Improvement Act of 1970, P.L. 91-224, 84 Stat. 91 (April 3, 1970). 
12 See, e.g., America Builds: Clean Water Permitting and Project Delivery Hearing before Subcommittee on Water 
Resources and Environment, 119th Cong. (2025) (statement of Robert D. Singletary, Executive Director, Oklahoma 
Department of Environmental Quality; statement of Noah Hanners, Executive Vice President, Nucor Corporation, 
on behalf of the National Association of Manufacturers). 
13 See supra, footnote 6. 
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available to the EPA on certification actions and, because the Corps issues the majority of 
Federal permits, this dataset serves as a reasonable representation of certification decision trends.  

Section 3 of this economic analysis presents an overview of the baseline under the 2023 Rule, 
including a summary of Federal licenses and permits that require section 401 certification. 
Section 4 summarizes each provision and presents a qualitative assessment of the potential 
impacts of the proposed rule on applicants, certifying authorities, and Federal agencies when 
transitioning from the baseline to the new rule requirements. Section 5 presents data limitations 
and uncertainties. Section 6 discusses consideration of the statutory requirements associated with 
the Regulatory Flexibility Act. 

With potential identification of additional data and methods described in this document, and 
public input, the EPA intends to improve upon the proposed rule analysis consistent with EPA’s 
Guidelines and OMB Circular A-4.  

3 Baseline Conditions 
The baseline is a description of the world absent the proposed regulation and is the starting point 
for determining the potential benefits and costs of a proposed regulation. The baseline is the 
2023 Rule that is currently in effect (hereinafter referred to as the baseline). This section focuses 
solely on aspects of the baseline with proposed changes, rather than providing a comprehensive 
summary of the baseline in its current form.  

3.1 Certification Requirements for Federal Licenses or Permits 
The CWA section 401 certification process provides an important tool for certifying authorities 
to protect their water quality from potential effects caused by the discharges from Federally 
licensed or permitted projects. A Federal agency may not issue a license or permit to conduct any 
activity that may result in any discharge from a point source into a water of the United States 
unless the certifying authority where the discharge originates or would originate either issues a 
section 401 water quality certification verifying compliance with CWA sections 301, 302, 303, 
306, and 307, and any other appropriate requirement of State or Tribal law, or waives 
certification. 33 U.S.C. 1341(a)(1), (d). 

Section 401 certification is required for various Federal licenses and permits of activities that 
may result in any discharge into waters of the United States, including, but not limited to, dredge 
and fill activities that require CWA section 404 permits from the Corps, CWA section 402 
permits for industrial and municipal point source discharges issued by the EPA, permits issued 
under sections 9 and 10 of the Rivers and Harbors Act by the Corps (or the U.S. Coast Guard for 
bridges and causeways under section 9), mining plan of operations approvals issued by the 
Department of the Interior’s Bureau of Land Management (BLM) and the U.S. Department of 
Agriculture’s (USDA) Forest Service, energy projects requiring licenses from the Federal Energy 
Regulatory Commission (FERC) or the Nuclear Regulatory Commission (NRC), shoreline 
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permits issued by the Tennessee Valley Authority, and permits for alcohol and tobacco product 
producers and manufacturers issued by the Alcohol and Tobacco Tax and Trade Bureau. 
Additional Federal licenses and permits are subject to section 401 if they authorize any activity 
that may result in any discharge from a point source into a water of the United States. See Table 
A-1 in Appendix for a description of each permit and license type. 

3.2 Description of Certification (including the Scope of Certification) and Post-
Certification Processes 

Under the 2023 Rule, when certification is required for any Federal license or permit, the scope 
of certification (i.e., what a certifying authority evaluates) is whether the activity will comply 
with applicable water quality requirements. 40 CFR 121.3 (emphasis added). The certifying 
authority evaluates the water quality-related impacts from the activity subject to the Federal 
license or permit, including the activity’s construction and operation. Consistent with the 2023 
Rule’s scope of review, a certifying authority includes any conditions in a grant of certification 
that the certifying authority believes is necessary to assure that the activity will comply with 
applicable water quality requirements.  

3.2.1 Request for Certification and Certification Decision  
Under the 2023 Rule, applicants must request a pre-filing meeting from a certifying authority at 
least 30 days before requesting certification unless the certifying authority waives or shortens 
this requirement. 40 CFR 121.4.  

All requests for certification, as described in 40 CFR 121.5, must include: (1) a copy of the 
Federal license or permit application submitted to the Federal agency (for individual licenses or 
permits) or a copy of a draft license or permit (for the issuance of general licenses or permits); 
and (2) any readily available water quality-related materials that informed the development of 
the application or the draft Federal license or permit. Under the baseline, certifying authorities 
may define other contents necessary for a request for certification, but such contents must be 
relevant to the water quality-related impacts from the activity and identified prior to when the 
request for certification is made. If they choose not to define other contents, the 2023 Rule 
includes a default list of seven elements that must be included in the request.  

The statutory “reasonable period of time” for reviewing a request for certification begins when a 
certifying authority receives the request for certification. As described in the current regulations 
at 40 CFR 121.6, the certifying authority may coordinate with the Federal agency to establish the 
reasonable period of time on a case-by-case basis or categorical basis (i.e., through a 
memorandum of agreement or similar instrument). If the certifying authority and Federal agency 
do not reach an agreement, the length of the reasonable period of time defaults to six months. 
The length of the reasonable period of time is automatically extended upon notice by the 
certifying authority (before the end of the reasonable period of time) that the certifying authority 
requires more time to comply with its public notice procedures or if there is a force majeure 
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event (i.e., a natural disaster), provided that the extension in either case does not cause the 
reasonable period of time to exceed the statutory maximum one year. Certifying authorities and 
Federal agencies may agree to extend the reasonable period of time for any reason, so long as it 
does not cause the reasonable period of time to exceed the one-year statutory maximum. 

Under the baseline, a certifying authority may take one of four potential actions pursuant to its 
section 401 authority: grant, grant with conditions, deny, or waive certification. 40 CFR 121.7. 
Certifying authorities make decisions as follows: 

1) Grant certification. Certifying authorities may grant section 401 certification if they 
determine that the proposed activity will comply with water quality requirements. When 
certification is granted by a certifying authority to an applicant for a Federal license or 
permit, the Federal agency may issue the license or permit. 

2) Grant certification with conditions. Certifying authorities impose conditions in their 
section 401 certifications as necessary to assure the activity will comply with applicable 
water quality requirements. Section 401(d) requires the Federal agency to include all the 
certifying authority’s conditions as part of the resulting license or permit.14 When a 
certification is granted with conditions, the Federal agency may issue the license or 
permit, and any certification conditions included in the section 401 certification become 
part of the Federal license or permit. 

3) Deny certification. Certifying authorities may deny section 401 certification if they 
cannot certify that the activity will comply with water quality requirements. A 
certification denial prohibits the Federal agency from issuing the license or permit.  

4) Waive review. Certifying authorities may waive section 401 certification, either 
expressly through notification to the applicant or by failing or refusing to act on the 
certification request within the reasonable period of time. The statute provides that if a 
certifying authority fails or refuses to act on a certification request within the reasonable 
period of time, the certification requirement shall be waived (33 U.S.C. 1341(a)(1)). A 
waiver does not necessarily indicate a certifying authority’s opinion regarding the 
potential water quality implications of a project since a certifying authority may waive 
certification for a variety of reasons, including a lack of resources to evaluate the request. 
When certifying authorities waive certification, the Federal agency may issue the license 
or permit without a certification from the certifying authority 

Under the baseline, the EPA recommends that each certification decision include minimum 
information, such as identification of the decision, identification of the applicable Federal license 

 
14 33 U.S.C. 1341(d) (requiring “any effluent limitations and other limitations, and monitoring requirements 
necessary to assure that any applicant for a Federal license or permit will comply with [sections 301, 302, 306, and 
307] and with any other applicable requirement of State law . . . shall become a condition on any Federal license or 
permit . . . .”). 
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or permit, an indication that the certifying authority complied with its public notice procedures, 
and, for any conditions, a statement explaining why each of the conditions are necessary to 
assure that the activity will comply with water quality requirements or, for a denial of 
certification, why the certifying authority is unable to certify compliance with water quality 
requirements. 

If a certifying authority denies certification, then the certification process is over and the Federal 
license or permit may not be issued.15 If the certifying authority grants certification, either with 
or without conditions, or waives certification, the Federal agency is then responsible for 
initiating the section 401(a)(2) process by providing notification to EPA consistent with section 
121.12(a). The Federal license or permit process may not move forward until the EPA completes 
the section 401(a)(2) process.  

3.2.2 Post-Certification Processes 
The section 401(a)(2) process requires the EPA to determine whether, when a license or permit 
application and certification is received from the Federal licensing or permitting agency, a point 
source discharge into waters of the United States from a project may affect the water quality of 
another State or Tribe.  

Under the baseline, the Federal agency is required to notify the EPA within 5 days of receiving 
both the application for a Federal license or permit and a grant of certification or waiver. 40 CFR 
121.12. Once a Federal agency notifies the EPA, the EPA must determine whether a discharge 
from the project may affect the water quality in a neighboring jurisdiction. 40 CFR 121.13. The 
EPA does not define the factors it considers in making this determination in regulatory text; 
instead, the 2023 Rule preamble discusses some of the factors the EPA may consider in making 
its “may affect” determination, such as the type of project and discharge covered by the license 
or permit and the neighboring jurisdiction’s water quality requirements. If the EPA determines 
that a discharge may affect the water quality of a neighboring jurisdiction, it is required to notify 
the neighboring jurisdiction, the applicant, and the Federal agency of its determination. Once the 
EPA notifies the neighboring jurisdiction after making a “may affect” determination, the 
neighboring jurisdiction in turn has 60 days to: 

1) Determine whether a discharge will violate its water quality requirements, 

2) Object to the issuance of the Federal license or permit, and 

3) Request a public hearing from the Federal licensing or permitting agency. 

 
15 Nothing in section 401 or the 2023 Rule would preclude an applicant from requesting certification again after a 
denial without prejudice. 
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If the notified neighboring jurisdiction determines that a discharge will violate its water quality 
requirements, the neighboring jurisdiction must notify the EPA and the Federal agency of its 
determination to object.  

A neighboring jurisdiction may object to the issuance of a Federal license or permit and request a 
hearing. 40 CFR 121.14. The Federal agency is required to provide public notice at least 30 days 
in advance of the hearing. At the public hearing, the EPA provides its evaluation and 
recommendations of the objection, and the neighboring jurisdiction and others may also present 
evidence at the hearing. After conducting the public hearing, the Federal agency must consider 
the recommendations of the notified neighboring jurisdiction and the EPA, as well as any 
additional evidence presented at the hearing, to determine whether additional license or permit 
conditions may be necessary to ensure compliance with applicable water quality requirements. If 
the Federal agency determines that additional conditions may be necessary to ensure compliance 
with the neighboring jurisdiction’s water quality requirements, the Federal agency must include 
those conditions in the Federal license or permit pursuant to section 401(a)(2). If the Federal 
agency cannot include conditions that will ensure compliance with applicable water quality 
requirements, then the Federal agency cannot issue its license or permit.  

A neighboring jurisdiction can withdraw its objection at any time prior to the requested public 
hearing. In such event, the neighboring jurisdiction must notify the EPA and the Federal agency, 
in writing, of such withdrawal. 

3.2.3 Modifications 
Certifying authorities and Federal agencies may agree to modify a grant of certification (with or 
without conditions). 40 CFR 121.10. However, only the agreed-upon portions may be modified. 
The certifying authority may not unilaterally modify the certification decision, and the nature of 
the certification decision (i.e., grant, deny, waiver) cannot be changed through the modification 
process.  

3.2.4 Tribes Administering a Water Quality Certification Program 
Under the baseline, Tribes may obtain TAS status for purposes of section 401 certification in its 
entirety or obtain TAS to act as a neighboring jurisdiction under section 401(a)(2) alone. 40 CFR 
121.11. Upon receiving TAS for section 401, Tribes have two roles. First, Tribes that receive 
section 401 TAS are responsible for acting as a certifying authority for projects that may result in 
a discharge from a point source into waters of the United States on their Indian reservations. As 
certifying authorities, Tribes with TAS may grant, grant with conditions, deny, or waive 
certification based on whether a Federally licensed or permitted project will comply with 
sections 301, 302, 303, 306, and 307 of the CWA and any other appropriate requirements of 
Tribal law. Second, Tribes that receive section 401 TAS are accorded the status of “neighboring 
jurisdiction” for purposes of section 401(a)(2). Once a Tribe receives TAS for section 401(a)(2) 
process, the Tribe becomes the neighboring jurisdiction immediately upon authorization. That 
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Tribe has the authority to object to the issuance of a Federal license or permit whose discharges 
will violate the Tribe’s water quality requirements on their reservation and request a public 
hearing.  

3.3 Information from Certifying Authorities 
To characterize baseline conditions, the EPA reviewed Federal agency data on licenses and 
permits that may be subject to section 401, and Corps data on section 401 certification decisions 
the Corps’ received for Corps-issued permits. Federal agencies are required to notify the EPA 
upon receipt of both an application for a Federal license or permit and a certification; however, 
up until 2020, the EPA had historically only received copies of the application and certification 
when the EPA was the Federal permitting agency or was acting as the certifying authority.16 
Thus, the EPA does not have a comprehensive, nation-wide dataset on the number of 
certification decisions (grant, grant with conditions, deny, or waive) over time. The EPA, 
however, evaluated the number of certification decisions received by the Corps since the 2023 
Rule went into effect. These are the best data available to the EPA on certification actions and, 
because the Corps issues the majority of Federal permits subject to section 401 (see Table 1), this 
dataset serves as a reasonable representation of certification decision trends.  

3.3.1 Federal Agency Data on Licenses and Permits Issued by Certifying Authorities 
A summary of Federal licenses and permits that may require section 401 certification is 
presented in Table A-1. Permit data spanning a roughly 10-year period (January 1, 2010, through 
September 1, 2020) were used to derive the annual average number of issued CWA section 9, 10, 
402, and 40417 permits. For Rivers and Harbors Act section 9 permits, the EPA derived estimates 
based on personal communication with Bridge Permits and Policy Division, Coast Guard Bridge 
Program.18 The table provides separate values for general and individual permits, when 
applicable. The table does not include State permits or licenses (e.g., State issued National 
Pollutant Discharge Elimination System [NPDES] permits).19  

The majority of permits issued by Federal agencies are CWA section 404 and Rivers and 
Harbors Act section 10 general permits (Table 1). General permits are more frequent because 
these permit types provide streamlined procedures for applicants by authorizing categories of 
discharges or simplified review procedures when the discharges comply with specified 

 
16 See supra, footnote 6. 
17 Most CWA section 404 permits are Federal permits, although to date, three States (Florida, Michigan, and New 
Jersey) have been approved to administer an authorized section 404 permit program for certain waters in their 
boundaries, with two States (New Jersey and Michigan) actively administering such programs. 
18 Personal communication between the EPA and the Coast Guard staff members on January 21, 2022. 
19 Most CWA section 402 permits are State-issued permits; only three States do not have any NPDES authorization, 
and therefore all NPDES permits issued in those States are Federal permits (Massachusetts, New Hampshire, New 
Mexico). 
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requirements, whereas individual licenses and permits are customized to a specific project and 
discharge(s).  

Table 1. Annual Average Number of Federal Licenses and Permits Issued 

Permit or License Type 
Annual 
Average 
Number  

Source 

CWA section 404 (Dredged or Fill) 
  General 
  Individual 

 
45,725 

1,898 
Corps a 

Rivers and Harbors Act section 10 
  General 
  Individual 

 
7,600 
1,391 

Corps a 

CWA section 402 (NPDES) 
  General 
  Individual 

 
16 

125 
EPA b 

Rivers and Harbors Act section 9 40 
Bridge Permits and Policy 

Division, Coast Guard Bridge 
Program c 

Federal Energy Regulatory Commission 
(hydropower facilities/major natural gas pipelines) 44 FERC (2021a); FERC (2021b) a 

Nuclear Regulatory Commission 
(nuclear power reactors, full-power operating and 
combined operating licenses) 

2 U.S. NRC (2021) a 

a. Estimates based on the annual average number of permits issued between 1/1/2010 – 9/1/2020. 

b. Estimates based on the annual average of EPA-issued section 402 permits from 2010-2020. 

c. Estimates based on personal communication with Bridge Permits and Policy Division, Coast Guard Bridge Program. See 
Footnote 18. 

The EPA is unable to estimate the proportion of Federal licenses and permits that require section 
401 certification due to data limitations. For example, the average annual number may be an 
underestimate because it does not account for requests for certification that may be denied by 
certifying authorities or withdrawn by applicants. Additionally, the average annual number may 
be an overestimate because some Federal licenses and permits may not meet the requirements 
that trigger section 401 certification.  

3.3.2 Federal Agency Certification Decisions Issued on License and Permits  
To evaluate trends in certification decisions, the EPA evaluated the number of CWA section 401 
water quality certification decisions received by the Corps for Corps-permitted projects since the 
2023 Rule went into effect (November 27, 2023, through September 2, 2025). Certification 
decisions received between November 27, 2023, and September 2, 2025, are summarized in 
Table A-2 by State and U.S. territory (n = 56).  

A total of 7,503 section 401 certifications decisions were received by the Corps for Corps-issued 
permits between November 27, 2023, and September 2, 2025 (Table 2). Of the 7,503 
certification decisions received, 7,163 certifications (95.5%) were granted with or without 
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conditions, 58 certifications (0.8%) were denied, and 282 certifications (3.8%) were waived. 
States and U.S. territories, on average, granted 87.5% certifications with or without conditions, 
respectively, denied 0.6% certifications, and waived 8.4% certifications (Table A-2). 

Table 2. Total Clean Water Act Section 401 Water 
Quality Certification Decisions Received by the Corp 
for Corps-issued Permits by Action Category 

Certification Category Certification Decisions 
Count Percentage 

Granted 7,163 95.5 
without conditions (2,115) (28.2) 
with conditions (5,048) (67.3) 

Denied 58 0.8 
Waived 282 3.8 
Total 7,503 -- 

Note: Rounding may cause percentage totals to differ slightly from 100%. 

Certification decisions received by the Corp for Corps-issued permits varied by State and U.S. 
territory (Table A-2 and Figure A-1). States and U.S. territories, on average, issued 134 
certification decisions on Corps-issued permits. However, coastal States and States with fewer 
general permits often issue more certification decisions compared to other States. For example, 
of the 7,503 section 401 certification decisions issued, 1,435 (19.1%) certification decisions for 
Corps-issued permits were issued in North Carolina. Approximately 5-10% of section 401 
certification decisions on Corps-issued permits were issued in Florida (9.2%), California (9.0%), 
South Carolina (5.8%), and Tennessee (5.5%). Seventeen States accounted for 1-5% of these 
actions, and the remaining water quality certification decisions (<1%) were issued among 32 
States and U.S. territories. No section 401 certification decisions for Corps-issued permits were 
issued in Vermont and American Samoa.  

Because the Corps issues a majority of the Federal permits subject to section 401, the Corps 
dataset is likely a good representation of nationwide trends in certification decisions. However, 
there are a number of uncertainties and limitations associated with this dataset. For example, the 
EPA does not have details about the individual certification decisions. Furthermore, the EPA 
does not have descriptive information about the project size, impacts, associated conditions, or 
rationale for denials. Lastly, the averages do not capture the totality of section 401 certification 
reviews because it does not account for projects withdrawn by applicants.  

4 Potential Effect of the Proposed Regulatory Revisions 
The EPA is proposing a new certification rule that promotes consistency with the best reading of 
the CWA, efficiency, and certainty in the certification process. The proposed revisions, informed 
by early engagement with stakeholders and interested parties, address areas of regulatory 
uncertainty and implementation challenges. EPA intends for this rulemaking to be informed by 
stakeholder input and welcomes comment on all facets of this proposal, including comments or 
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data on potential effects of the proposed rule (see Section 4) and impacts on small entities (see 
Section 6). 

This section of the economic analysis assesses incremental costs and benefits resulting from the 
proposed rule, where incremental means changes relative to the baseline (Section 3). The EPA is 
proposing revisions to several sections in 40 CFR 121 including: the scope of certification at 40 
CFR 121.3; the contents of a request for certification at 40 CFR 121.5; automatic extensions to 
the reasonable period of time at 40 CFR 121.6; the contents of a certification decision at 40 CFR 
121.7; the modification process at 40 CFR 121.11; and the 401(a)(2) process at 40 CFR 121.13. 
The EPA is also proposing to add regulatory text at 40 CFR 121.6 regarding withdrawal and 
resubmittal of requests for certification and proposing to remove regulatory text at 40 CFR 
121.11 regarding TAS for Tribes. Due to the paucity of data and limitations (Table 4), the 
analysis of potential costs and benefits between the baseline and the proposed rule is qualitative. 

The EPA uses several terms to describe potential impacts. The EPA uses “positive” when 
referring to incremental benefits, “cost savings” when referring to avoided costs, “de minimis” 
when anticipated impacts are negligible, and “no associated change” when revisions are not 
expected to have an impact. 

Overall, the EPA anticipates that the proposed rule would result in greater consistency with the 
best reading of the CWA, efficient decision-making by certifying authorities, and certainty in the 
certification process relative to the baseline. Additionally, the proposed changes would be 
expected to result in clear, unambiguous procedural requirements. Although the proposed rule 
could impose some additional burdens on certifying authorities and applicants (e.g., 
modifications), many of the revisions would improve section 401 procedural efficiencies for both 
certifying authorities and applicants. The proposed rule clarifies ambiguities in the current 
section 401 processes (e.g., request for certification, timeframe for certification analysis and 
decisions, contents of certification decision, and neighboring jurisdictions). These revisions 
would help standardize and streamline the certification process, reducing overall costs associated 
with section 401 reviews.  

Sections 4.1 through 4.7 summarize each proposed rule provision and discuss the potential 
effects of each proposed rule provision on certifying authorities, applicants, other stakeholders 
and interested parties, and the environment, as compared with the 2023 Rule. Section 4.8 
discusses potential regulatory revisions that Federal agencies and certifying authorities may 
make in response to the proposed rule. Section 4.9 discusses the Information Collection Request 
(ICR) for the proposed rule. Section 4.10 summarizes the potential effects of the proposed 
regulatory revisions relative to the baseline. Table A-3 compares the major rule provisions, in 
plain language, between the baseline of the 2023 Rule and the proposed rule. 
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4.1 Scope of Certification 
4.1.1 Summary of Provision 
The current regulations provide that a certifying authority’s section 401 review and conditions 
may address the water quality-related impacts from the “activity” once section 401 certification 
has been triggered by the potential for a discharge from a point source into waters of the United 
States. The 2023 Rule definition of “water quality requirements” as “any limitation, standard, or 
other requirement under sections 301, 302, 303, 306 and 307 of the Clean Water Act, any 
Federal and State or Tribal laws or regulations implementing those sections, and any other water 
quality-related requirement of State or Tribal law.” 40 CFR 121.1(j).  

4.1.2 Description of Proposed Regulatory Change 
The EPA is proposing that the statute limits the scope of certification to point source discharges 
from a Federally licensed or permitted activity into waters of the United States. Specifically, the 
EPA is proposing the following regulatory text at 40 CFR 121.3 regarding the scope of 
certification: 

The scope of a Clean Water Act section 401 certification is limited to assuring that a 
discharge from a Federally licensed or permitted activity will comply with applicable and 
appropriate water quality requirements. 

The EPA is proposing to define “discharge” for purposes of section 401, at section 121.1(c), as 
“a discharge from a point source into waters of the United States.” Accordingly, under the EPA’s 
proposal, certifying authorities cannot consider water quality impacts to waters beyond the 
waters of the United States receiving the discharge(s) from the project.  

Under the proposed rule, a certifying authority certifies compliance with “water quality 
requirements.” The EPA is proposing to define “water quality requirements” at section 121.1(f) 
as “applicable provisions of sections 301, 302, 303, 306, and 307 of the Clean Water Act, and 
applicable and appropriate State or Tribal regulatory requirements for discharges.” Section 
401(d) directs certifying authorities to add conditions to a grant of certification necessary to 
assure compliance with enumerated provisions of the CWA and “any other appropriate 
requirement of State law.” The EPA’s proposed definition of “water quality requirements” 
reflects the EPA’s proposed interpretation of the statutory phrase “other appropriate requirement 
of State law” as “State or Tribal regulatory requirements for point source discharges into waters 
of the United States,” consistent with the proposed scope of certification. Consistent with the 
2023 Rule, the scope for reviewing a request for certification would be the same as the scope for 
adding conditions to a grant of certification. 

See section V.C in the preamble for further discussion of this aspect of the proposed rule. 
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4.1.3 Potential Effects of the Proposed Rule 
The EPA’s proposal would limit the scope of certification to discharges from a point source into 
waters of the United States as opposed to the entire activity subject to the Federal license or 
permit, which is the approach in the 2023 Rule. As compared to the baseline, the EPA expects 
that the scope of certification under the proposed rule would increase regulatory certainty for 
certifying authorities and applicants, resulting in cost savings due to reduced project delays and 
reduced compliance costs. For certifying authorities that, under the baseline, currently review, 
condition, or deny certifications using information or criteria that are outside the proposed rule’s 
scope of certification, the proposed rule would likely reduce the time and labor costs spent 
requesting out of scope information from the applicants and reviewing out-of-scope information 
or data. This could also reduce the number of certifications granted with conditions. In these 
circumstances, reduced review times could also translate into reduced wait times for applicants. 
For applicants, the scope of certification in the proposed rule would likely reduce the burden of 
developing and producing out of scope information and data that may be requested by certifying 
authorities under the baseline.  

The EPA’s proposed definition of “water quality requirements” reflects the EPA’s proposed 
interpretation of the statutory phrase “other appropriate requirement of State law” as “State or 
Tribal water quality-related regulatory requirements for point source discharges into waters of 
the United States,” consistent with the proposed scope of certification. This would be a change 
from the current regulations, which interprets “other appropriate requirement of State law” to 
broadly mean “other water quality-related requirement of State or Tribal law,” which may 
include non-discharge related water quality-related requirements of State or Tribal law. The 
proposed definition of “water quality requirements” would eliminate non-discharge related State 
or Tribal requirements that may be required by the certifying authority under the baseline, 
potentially reducing implementation and enforcement costs to the Federal licensing and 
permitting agencies and reducing compliance costs for applicants. 

4.2 Request for Certification 
4.2.1 Summary of Provision 
The current regulations bifurcate the minimum content requirements for an individual license or 
permit and the issuance of a general license or permit. See 40 CFR 121.5(a). Under the baseline, 
all requests for certification must include: (1) a copy of the Federal license or permit application 
submitted to the Federal agency (for individual licenses or permits) or a copy of a draft license or 
permit (for the issuance of general licenses or permits); and (2) any readily available water 
quality-related materials that informed the development of the application or the draft Federal 
license or permit.  

When the EPA acts as the certifying authority and when a State or Tribe does not define 
additional contents of a request for certification, the current regulations define a default list of 
seven elements that must be included in the request for certification. See 40 CFR 121.5(b), (d). 
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States or Tribes may choose to define additional contents of a request for certification. See 40 
CFR 121.5(c). The EPA emphasized that the additional components of a request must be water 
quality-related and must be identified prior to when the request for certification is made.  

4.2.2 Description of Proposed Regulatory Change 
Under the EPA’s proposed rule, a request for certification must include all applicable 
components as defined in section 121.5 to start the statutory clock. The EPA is proposing to 
revise section 121.5 to consolidate the minimum components currently included in all requests 
for certification (i.e., the default list) into a singular enumerated list of documents and 
information. Additionally, the proposed rule would remove the text currently located at section 
121.5(c) which allows State and Tribal certifying authorities to define additional contents in a 
request for certification. Additional revisions to section 121.5 further streamline the contents of a 
request for certification by proposing to remove redundant provisions and making conforming 
edits to align with the proposed scope of certification (see Section 4.1). The proposed rule 
defines the request for certification components as follows:  

a. A copy of the Federal license or permit application submitted to the Federal agency or a 
copy of the draft Federal license or permit; 

b. Any readily available water quality-related materials on any potential discharges from the 
Federally licensed or permitted activity that informed the development of the application 
or draft license or permit; and 

c. Additional project information if not already included in the request for certification in 
accordance with paragraphs (a) and (b) of this section, as applicable: 

(1) A description of the proposed discharges from the Federally licensed or permitted 
activity; 

(2) The specific location of any discharge(s) that may result from the Federally 
licensed or permitted activity; 

(3) A map or diagram of the proposed discharges from the Federally licensed or 
permitted activity, including the proposed activity boundaries in relation to local 
streets, roads, and highways; 

(4) A description of current site conditions where discharges are proposed, including 
but not limited to relevant site data, photographs that represent current site 
conditions, or other relevant documentation; and 

(5) Documentation that a pre-filing meeting request was submitted to the certifying 
authority in accordance with applicable submission procedures, unless the pre-
filing meeting request requirement was waived. 

The five components proposed in (c)(1)-(5) for inclusion in a request for certification are 
intended to ensure all requests for certification include the same predictable, baseline 
information; the project information described in (c)(1)-(5) would only be required if not already 



17 

captured in the request for certification. See section V.A in the preamble for further discussion of 
this aspect of the proposed rule. 

4.2.3 Potential Effects of the Proposed Rule 
The proposed revisions to section 121.5 are expected to increase transparency and streamline the 
certification process for applicants. The EPA anticipates defining one list of components for all 
requests for certification would establish a reasonable and standard baseline of information. 
Compared to the baseline under the 2023 Rule, the proposed revisions are expected to reduce the 
overall burden on project applicants because the proposed components are objective and do not 
require subjective determinations about whether the request submittal requirements have been 
satisfied. Additionally, applicants would have a clear understanding of what information is 
required and would not need to develop additional materials to satisfy different requirements set 
by various certifying authorities. The project information proposed at section 121.5(c) would 
help ensure all requests for certification include the same predictable baseline information 
without requiring the applicant to provide duplicative information. The proposed provisions 
should be familiar to stakeholders and thus are not expected to increase burden on applicants. 
Certifying authorities could also benefit from the proposed revisions. For example, establishing a 
standard list could reduce confusion caused by differing requirements, resulting in more 
predictable applications from applicants.  

In addition, the proposed revisions at section 121.5 are expected to provide greater certainty for 
applicants concerning when the reasonable period of time has started. The plain language of the 
CWA requires that the reasonable period of time not extend beyond one year after the receipt of 
the request for certification. The statute, however, does not define those terms. Because these 
terms are not defined and their precise meaning is ambiguous, these terms are susceptible to 
different interpretations. The proposed revisions at 121.5 would clarify that the clock starts after 
receipt of a request for certification and not when a State or Tribal agency decides the 
certification application is complete. The EPA anticipates the proposed revisions would provide 
clear, familiar regulatory text for stakeholders that leaves no question of when the statutory 
reasonable period of time begins. Compared to the baseline, the proposed rule is expected to 
reduce project delays and decrease uncertainty in the certification process. 

4.3 Timeframe for Certification Analysis and Decision 
4.3.1 Summary of Provision 
The current regulations establish that the reasonable period of time defaults to six months if the 
Federal agency and certifying authority are not able to come to an agreement on an alternative 
reasonable period of time. After the reasonable period of time is set, section 121.6(e) allows the 
Federal agency and certifying authority to agree to extend the reasonable period of time, 
provided that it does not exceed one year from the date than the request for certification was 
received. However, the provision at section 121.6(d) allows the certifying authority to 
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unilaterally extend the reasonable period of time to accommodate public notice procedures and 
force majeure events, as long as it does not exceed the one-year statutory limit.  

The current regulations do not take a position on the validity or permissibility of an applicant 
withdrawing and resubmitting a request for certification and instead defer to certifying 
authorities, Federal agencies, and applicants to make case-specific decisions to address these 
practices.  

4.3.2 Description of Proposed Regulatory Change 
The EPA is proposing to remove the provision at 121.6(d) that currently allows for automatic 
extensions to the reasonable period of time. Instead, the EPA would rely on the joint extension 
process currently located at 40 CFR 121.6(e). Additionally, the proposed rule adds regulatory 
text stating certifying authorities may not request applicants to withdraw a request for 
certification and certifying authorities may not take any action to extend the reasonable period of 
time other than specified in proposed section 121.6(d). See section V.B in the preamble for 
further discussion of this aspect of the proposed rule. 

4.3.3 Potential Impacts of Proposed Regulatory Revisions 
The EPA is proposing to remove the regulatory text at 121.6(d) because it finds that automatic 
extensions are unnecessary and duplicative of the joint extension process currently located at 40 
CFR 121.6(e). Administrative procedures, like public notice procedures, should be established 
and readily predictable. The EPA anticipates a certifying authority and a Federal agency can 
discuss the certifying authority’s public notice procedures when jointly setting and agreeing to 
the reasonable period of time. Certifying authorities and Federal agencies can also agree to 
extend the reasonable period of time as necessary to address unforeseen events, such as 
extensions to public notice process or force majeure events. While not required, the EPA 
encourages Federal agencies and certifying authorities to develop Memoranda of Agreements to 
help reduce the need for determining the reasonable period of time on a case-by-case basis for 
every request and to standardize the process for extensions. As such, the EPA anticipates 
repealing the provision currently located at 121.6(d) would reduce the certifying authority’s 
burden. 

The proposed rule makes it clear that certifying authorities may not request that the applicant 
withdraw a certification request or to take any other action (other than specified in proposed rule 
section 121.6(d)), formally or informally, to extend the reasonable period of time. By specifically 
addressing the withdrawal and resubmittal mechanism previously used to extend the reasonable 
period of time beyond the statutory maximum one year, the EPA expects that certification 
requests would be acted upon within the reasonable period of time. If a certifying authority 
approaches the end of the maximum one-year timeframe and is unable to certify a section 401 
certification request, two options remain available: denial or waiver. By clarifying the timeframe 
for certifying authorities to act on certification requests under the proposed rule, the EPA 



19 

anticipates more predictability in the certification process, including certainty about when 
applicants should expect a decision on a certification request. The process improvements 
included in the proposed rule would increase clarity and regulatory certainty as compared to the 
baseline.  

4.4 Contents of a Certification Decision 
4.4.1 Summary of Provision 
The current regulations at 121.7 do not define a mandatory list of requirements for certifying 
authorities to include in their certification decisions (i.e., grant certification, grant certification 
with conditions, deny certification, or expressly waive certification). Instead, the current 
regulations recommend each certification decision include minimum information, such as 
identification of the decision, identification of the applicable Federal license or permit, an 
indication that the certifying authority complied with its public notice procedures, and, for any 
conditions, a statement explaining why each of the conditions are necessary to assure that the 
activity will comply with water quality requirements or, for a denial of certification, why the 
certifying authority is unable to certify compliance with water quality requirements.  

4.4.2 Description of Proposed Regulatory Change 
The EPA is proposing several revisions to section 121.7 to ensure the certification decision 
document clearly communicates the certifying authority’s decision and rationale to Federal 
agencies and applicants.  

First, the EPA is proposing to require any action on a request for certification must be in writing 
and must clearly state whether the certifying authority has chosen to grant, grant with conditions, 
deny, or expressly waive certification. The proposed revisions would require the certifying 
authority to provide certain supporting information for each condition, including, at a minimum, 
a statement explaining why the condition is necessary to assure that the discharge, as opposed to 
the activity, from the proposed project will comply with water quality requirements and a 
citation to the water quality requirement upon which each condition is based. In circumstances 
where certification is denied, the EPA is proposing that the written notification of denial explain 
why the discharge will not comply with the identified water quality requirement, including the 
specific water quality requirements that may be violated; or if the denial is due to insufficient 
information, a description of any missing water quality-related information.  

The proposed rule deletes text at 121.7(c)(4), (d)(4), (e)(4), and (f)(4), which indicates that a 
certifying authority complied with its public notice procedures established pursuant to section 
401(a)(1). Additional minor revisions to other portions of the regulatory text at section 121.7 
would ensure consistency with the proposed scope of certification (see scope of certification 
discussion in Section 4.1 above). See section V.D in the preamble for further discussion of this 
aspect of the proposed rule. 
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4.4.3 Potential Effects of the Proposed Rule 
The EPA proposed revisions at section 121.7 would support a transparent and consistent 
certification process that allows applicants, Federal agencies, and the public at large to 
understand the rationale behind a certification decision. While the 2023 Rule recommends the 
certifying authority provide a statement justifying their conditions, requiring an explanation of 
the condition and a citation to the legal authority underpinning the condition is one way to make 
it easier for Federal agencies to understand how best to implement and, if needed, enforce 
conditions. In addition, including a citation and explanation with each condition would provide 
transparency for the overall certification process and allow the applicant to understand the legal 
basis for each condition. Applicants may also assess whether a condition is within the statute’s 
lawful scope and what recourse may be available to challenge it in an appropriate court of 
competent jurisdiction.  

As proposed, a certifying authority would be required to provide a written statement explaining 
why it is denying certification. This certification denial statement would be required to include 
sufficient information to help applicants understand the basis for the denial. The EPA believes 
this requirement further supports the goal of transparent decision making. Additionally, the EPA 
anticipates this information could help facilitate discussions between certifying authorities and 
applicants about what may be necessary to obtain a certification should the applicant modify the 
project or submit a new certification request in the future. In the event the certifying authority 
lacks sufficient information to identify the applicable water quality requirements that will be 
violated, the certifying authority would be required to identify the specific missing water quality-
related information. This is intended to reaffirm and clarify that insufficient information about 
the proposed project can be a basis for a certification denial. 

The EPA believes this approach would have a de minimis impact on certifying authority’s 
workload because certifying authorities should already be generating this type of information to 
build a complete and legally defensible administrative record to support their certification 
actions. In response to pre-proposal outreach in July 202520, a few States and several non-
governmental advocacy organizations opposed requiring justifications for conditions and 
asserted that it was time consuming and unnecessary. The EPA finds that including a rationale 
and citation for each certification condition are appropriate requirements, and that the benefits of 
providing this information would significantly outweigh any additional administrative burden 
that certifying authorities could incur because of these new requirements. Additionally, some 

 
20 On July 16 and 30, 2025, the EPA hosted two webinar-based listening sessions, to hear input on these six topics 
identified in the Federal Register notice. These sessions were open to States, Tribes, project proponents, and the 
public. Additionally, the EPA accepted written feedback for 30 days (July 7 through August 6, 2025). Separate from 
this process, the agency initiated the Federalism and Tribal consultation process on July 7, 2025, to obtain written 
feedback from States, local governments, and their representatives, as well as Tribes and their representatives. The 
Tribal Consultation kick-off meeting was hosted on July 23, 2025. Both Federalism and Tribal consultation closed 
on September 7, 2025. A summary of input from these outreach and engagement efforts is available in the docket to 
the proposed rule (Docket ID No. EPA-HQ-OW-2025-2929).  
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certifying authorities may routinely include justifications with the conditions since the current 
regulations encourage this practice. Overall, the proposed revisions are expected to lead to more 
transparency in the decision-making and support a more complete record of the administrative 
action as compared to the baseline. Therefore, the EPA believes the benefits outweigh the 
burden.  

As highlighted above, the EPA finds the primary purpose of the certification document is to 
provide information about the nature and rationale of the certification decision. The regulatory 
text at 121.7(c)(4), (d)(4), (e)(4), and (f)(4), which recommends certifying authority’s document 
their public notice procedures, is unnecessary and is proposing to delete it. The proposed rule 
removes unnecessary information from the certification decision without altering the certifying 
authority’s responsibility from complying with the public notice procedures pursuant to section 
401(a)(1). For these reasons, the proposed revisions are not expected to result in additional 
burden or cost savings for certifying authorities. 

4.5 Modifications 
4.5.1 Summary of Provision 
The current regulations include a provision for modifying a grant of certification (with or without 
conditions) provided that the certifying authority and Federal agency agree to the modification in 
writing before the certifying authority modifies only the agreed-upon portions of the 
certification. Under current practices, the certifying authority is not required to obtain the Federal 
agency’s or applicant’s agreement on the language of the modification. 

4.5.2 Description of Proposed Regulatory Change 
The EPA is proposing to revise the regulatory text to require the Federal agency, the certifying 
authority, and applicant to all agree to a modification. Under the current regulations, only the 
certifying authority and the Federal agency agree to a modification of a granted certification. The 
proposed rule revises the modification process to provide the applicant a role in the modification 
process. Further, the EPA is proposing to clarify that the certifying authority would be required 
to obtain the applicant’s agreement on the language of the modification.  

The EPA is also proposing to retain the provision that a certifying authority may not unilaterally 
modify a grant of certification. The EPA intends that a modification to a grant of certification 
means a change to an element or a portion of a certification or its conditions – it does not mean a 
wholesale change or unilateral modification in the type of certification decision or a 
reconsideration of the decision whether to certify (e.g., changing a grant of certification to a 
denial of certification). The EPA therefore proposes to maintain that a certifying authority may 
not revoke a grant of certification or change it into a denial or waiver.  

See section V.E in the preamble for further discussion of this aspect of the proposed rule. 
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4.5.3 Potential Effects of the Proposed Rule 
The EPA is proposing to retain the ability for a certifying authority to modify a grant of 
certification (with or without conditions) provided that the Federal agency, certifying authority, 
and applicant agree in writing that the certifying authority may modify the certification. This 
proposal reaffirms that the CWA section 401 does not provide the authority for unilateral 
modifications to a certification decision – either by the certifying authority or by the Federal 
licensing or permitting agency – after the statutory reasonable period of time. The EPA believes 
unilateral modification of a certification after issuance is unnecessary because circumstances that 
may necessitate modifications often will be linked to other actions that have established 
procedures. For example, if a Federal license or permit is modified or the underlying project is 
changed such that the Federal license or permit requires modification, it may trigger the 
requirement for a new certification, depending on the Federal agency’s procedures. See, e.g., 18 
CFR 5.23 (requiring applicants to submit a new certification request when the applicant submits 
an application to FERC to amend an existing hydropower license or to amend a pending 
application for a hydropower license).To reduce uncertainty, Federal agencies may establish 
procedures in their regulations to clarify how modifications would be handled in specific 
scenarios (i.e., modification of a Federal license or permit that may trigger the requirement of 
new certification or a certifying authority or Federal agency needing to act to comply with a 
court’s decision).  

In section 121.10, the EPA is adding that the applicant agrees in writing, along with the Federal 
agency and certifying authority, that the certifying authority may modify a previous grant of 
certification (with or without conditions). Giving applicants a role in the modification process is 
expected to increase transparency in the certification process; it could also increase burden for 
applicants and certifying authorities. While the applicant could incur de minimis costs to review 
and agree to the modification language, the EPA anticipates a net cost savings, as applicants 
would be able to ensure the language aligns with their interests and available resources for the 
project and the certifying authority’s water quality requirements. In many cases, applicants will 
be able to identify ways to meet water quality requirements in the most cost-effective manner 
possible. 

4.6 Section 401(a)(2) Process 
4.6.1 Summary of Provision 
Under the current regulatory framework, section 401(a)(2) is referred to as the “neighboring 
jurisdiction” process. The current regulations require Federal agencies to notify the EPA within 
five days of receiving an application and certification or waiver. The 2023 Rule preamble 
describes factors the EPA could consider in making a “may affect” determination. Additionally, 
the current regulations establish a procedural framework for the neighboring jurisdiction 
objection process under section 401(a)(2), including a provision for the notified neighboring 
jurisdiction to withdraw its objection prior to the public hearing.  
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4.6.2 Description of Proposed Regulatory Change 
The EPA is proposing several revisions to the section 401(a)(2) process. First, the EPA is 
proposing to remove the definition of “neighboring jurisdiction” located at 40 CFR 121.1(g) and 
making conforming revisions throughout Subpart B to use the statutory language “other State” 
when referring to the jurisdiction engaged in the section 401(a)(2) process. Second, the EPA is 
proposing to remove regulatory text at section 121.12(c) because the EPA’s new online 
notification portal21 obviates the need for the EPA Regional Administrator to enter into separate 
agreements regarding the manner of notification. Third, the EPA is proposing minor revisions to 
the contents of a Federal agency’s notification to the EPA to clarify that the size or scope of the 
activity referred to in the project summary is relevant to the discharge. Fourth, the EPA is 
proposing to add regulatory text that acknowledges that the EPA may conduct “may affect” 
determinations on a categorical or case-by-case basis. Fifth, the EPA is proposing to make minor 
revisions to the current text at section 121.14(b)(2) to require any other State’s objection to 
include a citation to the water quality requirements that will be violated. The EPA also proposed 
several revisions to internal citations throughout Subpart B to reflect the proposed regulatory 
provisions. Last, the proposed rule would provide Federal agencies with 90 days to hold a public 
hearing on a State’s objection and make a determination on the objection. These proposed 
revisions are discussed in further detail below. See section V.F in the preamble for further 
discussion of this aspect of the proposed rule. 

4.6.3 Potential Effects of the Proposed Rule 
The EPA anticipates many of the proposed revisions would reduce confusion and clarify existing 
requirements of the section 401(a)(2) process. For example, removing the “neighboring 
jurisdiction” definition eliminates stakeholder confusion about the non-statutorily derived term. 
Additionally, the proposed revisions at section 121.12(a)(2) clarify that the size or scope of the 
activity referred to in the project summary is relevant to the discharge. The EPA finds it is both 
reasonable and in the best interests of the Federal licensing or permitting agency and the 
applicant for the EPA to have adequate information to inform its “may affect” determination.  

In addition to clarifying the regulatory requirements, the EPA anticipates the proposed revisions 
would expedite the section 401(a)(2) process, resulting in cost savings for applicants. For 
example, the EPA is proposing to remove the text at section 121.12(c) which allows an EPA 
Regional Administrator to request supplemental information from a Federal agency as needed to 
make a determination and to enter into agreements with Federal agencies to refine the 
notification and supplemental information process. The EPA’s new online notification portal not 
only obviates the need for the EPA Regional Administrator to enter into separate agreements 
regarding the manner of notification, but it also streamlines the notification process and 
procurement of any information needed to make its “may affect” determination.  

 
21 https://cwa401a2notifications.epa.gov 
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In another example, the EPA is proposing to codify making “may affect” determinations on a 
case-by-base or categorical basis. The EPA conducts hundreds of “may affect” determinations 
each month. As a result, the EPA has noticed emerging trends regarding certain circumstances 
where the EPA made, or did not make, a “may affect” determination. By leveraging the EPA’s 
experience with section 401(a)(2) notifications and creating a process to review notifications that 
categorically meet certain criteria, the EPA can efficiently review notifications while still 
ensuring the determination is well-informed by relevant data and documentation. A categorical 
determination would establish a standardized way of reviewing and acting upon notifications that 
meet a set of criteria for a “category” of discharge types, project types, and/or projects in specific 
locations. As compared to the baseline, this revision is not expected to increase the burden on 
applicants or certifying authorities. Instead, the EPA expects this approach could expedite the 
EPA’s review process when the notification meets certain criteria and accelerate project 
timelines.  

Finally, the EPA is also proposing revisions to the current text at sections 121.14(b)(2). The 
revisions at section 121.14(b)(2) would require other States to provide a citation to the water 
quality requirements that will be violated. The EPA does not expect that it would be burdensome 
for other States to include an explanation of the reasons supporting the “will violate” 
determination, including the identification of and citation to the water quality requirements that 
will be violated. As compared to the baseline, this additional information is expected to make the 
other State’s decision-making more transparent, as well as help the Federal agency, the EPA, and 
the applicant prepare for the public hearing and potentially resolve concerns beforehand. Overall, 
the proposed revisions to 121.14(b)(2) are expected to have a de minimis impact on other States 
and would result in cost savings for applicants.  

Finally, at section 121.15(a), the EPA is revising the text to require Federal agencies to hold a 
public hearing and make a determination within 90 days from the receipt of the other State’s 
objection. Stakeholders expressed concerns over delays associated with the lack of deadline of 
the Federal agency. The EPA finds it reasonable to provide a timeline for the public hearing 
process, which would result in cost savings for applicants and would provide stakeholders with 
greater certainty and transparency around the timing for the conclusion of the section 401(a)(2) 
process. See Section 4.8.1 for a summary of impacts to Federal agencies.  

4.7 Treatment in a Similar Manner as a State 
4.7.1 Summary of Provision 
The current regulations establish a process for Tribes to obtain TAS solely for section 401 or for 
the limited purpose of participating as a neighboring jurisdiction under section 401(a)(2).  

4.7.2 Description of Proposed Regulatory Change 
The EPA is proposing to repeal the requirements currently located at 40 CFR 121.11(a)-(c) that 
describe a process for Tribes to obtain TAS solely for CWA section 401 and instead, direct 
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Tribes to utilize the existing water quality standards program regulations at 40 CFR 131.8 if they 
are interested in pursuing TAS for CWA section 401. Additionally, the EPA is proposing to 
repeal the regulations at 40 CFR 121.11(d) that provide for Tribes to obtain TAS for the limited 
purpose of participating as a neighboring jurisdiction under CWA section 401(a)(2). The EPA is 
also proposing to repeal the definitions for “Federal Indian Reservation, Indian reservation, or 
reservation,” currently located at 40 CFR 121.1(d), and “Indian Tribe or Tribe,” currently located 
at 40 CFR 121.1(e), because these terms are only used in the context of the TAS 401 regulation 
located at 40 CFR 121.11 which the EPA is proposing to repeal. 

See section V.G in the preamble for further discussion of this aspect of the proposed rule. 

4.7.3 Potential Effects of the Proposed Rule 
In order to reduce duplication across regulatory programs, the EPA is proposing to remove 
section 121.11 and related definitions. The EPA does not anticipate any change in burden as a 
result of repealing the regulations at section 121.11 for reasons explained below. 

First, the EPA is proposing to repeal section 121.11(a)-(c) and instead direct Tribes to utilize the 
existing regulations at 40 CFR 131.8 (Water Quality Standards) if they are interested in pursuing 
TAS for section 401. The EPA believes there are several benefits to pursuing TAS for section 
401 concurrently with TAS for section 303(c). Administration of the section 303 and section 401 
programs are intrinsically related because water quality standards are one of the primary water 
quality requirements that a certifying authority must certify compliance with (see proposed 
definition of water quality requirements at Section 4.1.2). By pursuing TAS for section 303 
concurrently with 401, Tribes can develop water quality standards that can be implemented and 
enforced through the certification process, providing more robust scientific support and legal 
protection for their waters. Additionally, the application process for water quality standards is 
nearly identical to the application process for water quality certification. Finally, the EPA 
believes the technical and management skills necessary to administer the section 303(c) and 
section 401 programs should be similar because both programs would be run through the same 
Tribal environmental institutions (e.g., environmental department).  

Second, the EPA is proposing to repeal the regulations at section 121.11(d) that currently allows 
Tribes to obtain TAS for the limited purpose of participating as a neighboring jurisdiction under 
section 401(a)(2), as well as the terms associated with the TAS regulations (i.e., “Federal Indian 
Reservation, Indian reservation, or reservation” and “Indian Tribe or Tribe”). Although the EPA 
framed the neighboring jurisdiction’s role in the section 401(a)(2) process as procedural, the 
neighboring jurisdiction’s role is more involved than merely providing comment on a project. 
Both a neighboring jurisdiction and a certifying authority must evaluate and determine whether a 
discharge will comply with applicable water quality requirements. Under this proposed 
approach, nothing precludes Tribes from still obtaining TAS for section 401(a)(2) in the way 
explicitly allowed for by the CWA, by pursuing TAS for section 303(c) and section 401. 
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While Tribes have expressed concerns regarding resources necessary to obtain TAS for multiple 
programs, the EPA observes that Tribes may satisfy the capability criterion by providing a plan 
to implement the programs in successive order. Currently, only 52 Tribes with TAS for sections 
303 and 401 have EPA-approved water quality standards; however, these Tribes are still able to 
act as certifying authorities and review for compliance with Tribal water quality standards. 
Overall, the EPA anticipates the proposed revisions will have de minimis impacts.  

4.8 Potential Effects on Federal Agency and Certifying Authority Regulations  
4.8.1 Potential Effects on Federal Agency Regulations  
Federal agencies can play an important role in facilitating information collection, sharing 
information with involved parties, and clearly communicating project milestones and deadlines 
during the Federal licensing or permitting process. Many of the proposed changes would clarify 
and streamline the requirements of the certification process, including removing unnecessary 
requirements. In some cases, these changes would have de minimis impacts on the Federal 
agency, while others could result in cost savings as the revisions clarify expectations and the role 
of the Federal agency in the post-certification process. The proposed rule does not introduce 
requirements that would explicitly require other Federal agencies to change their existing 
regulations or processes to reflect the requirements outlined in the proposed rule. For this reason, 
this economic analysis does not attempt to quantify costs of regulatory updates for other Federal 
agencies. Proposed revisions associated with the section 401(a)(2) processes are qualitatively 
summarized below. 

Under the section 401(a)(2) process, the EPA is proposing to repeal the text at section 121.12(c) 
which allows an EPA Regional Administrator to request supplemental information from a 
Federal agency as needed to make a determination and to enter into agreements with Federal 
agencies to refine the notification and supplemental information process. The EPA’s new online 
notification portal obviates the need for the EPA Regional Administrator to enter into separate 
agreements regarding the manner of notification and streamlines the notification process and 
procurement of any information needed to make its “may affect” determination. Federal agencies 
should be familiar with the required information and should benefit from using the standard form 
to submit information to the EPA. As a result, the EPA anticipates the proposed revisions could 
reduce the Federal agency’s burden of entering into agreements and the portal could streamline 
their notification process. Overall, relative to the baseline, the EPA anticipates this may result in 
cost savings.  

At section 121.15(a), the EPA is proposing text that would require Federal agencies to hold a 
public hearing and to make a determination within 90 days from the receipt of the other State’s 
objection. The EPA finds it reasonable to provide a timeline for the public hearing process, as 
section 401(a)(2) provides discrete timeframes for every aspect of the process (e.g., Federal 
agencies must immediately notify the EPA, the EPA has 30 days to make a “may affect” 
determination, etc.).The proposed timeline would provide Federal agencies with enough time to 
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provide the pre-requisite 30-day notice of the public hearing, conduct the hearing, and resolve 
the process. The proposed timeframe would also expedite the section 401(a)(2) process and 
increase regulatory certainty for applicants. The proposed addition to the proposed timeframe is 
anticipated to have a de minimis impact on Federal agencies workload. 

4.8.2 Potential Effects on Certifying Authority Regulations and Guidance 
Certifying authorities generally delineate their section 401 requirements in statutes, regulations, 
guidance documents, and forms. The proposed rule would not require States or Tribes to update 
their regulations, statutes, guidance documents, or forms. CWA section 401 provides States and 
Tribes with the ability to grant (with or without conditions), deny, or waive certification for 
Federally licensed or permitted projects that may result in a discharge into waters of the United 
States. Unlike the CWA section 402 and section 404 permitting programs, the CWA does not 
require the EPA to approve State administration of the section 401 program. The CWA also does 
not require States or Tribes to establish regulations to implement section 401, but many States 
and some Tribes have promulgated section 401 implementing regulations. Additionally, any 
changes made by a State or Tribe to their section 401 program do not require formal approval by 
the EPA. In summary, with this rulemaking, the EPA is neither mandating that conforming 
changes should be made to State or Tribal regulations, nor would the EPA be overseeing in any 
capacity such changes.  

The EPA is not aware to what extent States or Tribes may update their requirements, so this 
economic analysis does not attempt to quantify potential costs associated with States or Tribes 
doing so. The EPA recognizes that to increase certainty and clarity and to avoid other negative 
outcomes, certifying authorities may choose to update their section 401 requirements. As a 
result, States or Tribes that have section 401 regulations, statutes, guidance documents, and 
forms that are inconsistent with the EPA’s rulemaking may incur costs to conform their 
requirements following a final rule.  

4.9 Information Collection Request Burden Estimates 
In accordance with the Paperwork Reduction Act, the EPA developed an ICR for the proposed 
rule. ICRs are developed based on available information about how a regulation may affect a 
respondent. The new total annual burden and labor costs incurred by certifying authorities and 
applicants is estimated to be 786,965 hours and $49.7 million. All costs associated with 
implementation of the section 401 program are categorized as program operation and 
maintenance fees. No capital costs are associated with the section 401 program. Revisions 
related to the rulemaking decreased the overall annual burden and labor costs by 12%, with a 
13% and 10% reduction on certifying authorities’ and applicants’ burden and costs, respectively. 
These reduced costs are related to the proposed change in the scope of certification, streamlining 
the contents of the request for certification, and removal of the standalone TAS provisions for 
sections 401 and 401(a)(2). See the Supporting Statement in the docket for this rulemaking for 
further discussion on the estimates for this collection (OMB Control No. 2040-0295).  
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Total annual labor costs incurred by respondents (i.e., certifying authorities, applicants, and 
Tribes) are summarized below in Table 3. 

Table 3. Total estimated annual burden and associated labor costs (2025 dollars) assigned to 
each program activity under the current and proposed rule revisions to 40 CFR part 121.  

Respondent 
Group/ 

Program 
Activity 

Annual Burden (Hours) Annual Labor Costs (Millions) 

Current 
Rule 

Proposed 
Rule 

Incremental 
Change 

Current 
Rule 

Proposed 
Rule 

Incremental 
Change 

Certifying Authorities 
Pre-filing 
meetings 7,700 7,700 0 $0.44 $0.44 $0.00 

Reviewing a 
certification 
request 

552,500 475,500 -77,000 $31.5 $27.1 -$4.39 

Modification 0 3,658 +3,658 $0.00 $0.21 +$0.21 
Group 1 
Subtotal 560,200 486,858 -73,343 $31.9 $27.8 -$4.18 

Applicants 
Pre-filing 
meetings 26,950 26,950 0 $1.97 $1.97 $0.00 

Preparing a 
certification 
application 

308,000 269,500 -38,500 $22.5 $19.7 -$2.81 

Modification 0 3,658 +3,658 $0.00 $0.27 +$0.27 
Group 2 
Subtotal 334,950 300,108 -34,843 $24.5 $21.9 -$2.54 

Tribes 
Section 401 322 0 -322 $0.03 $0.00 -$0.03 
Section 
401(a)(2) 452 0 -452 $0.04 $0.00 -$0.04 

Group 3 
Subtotal 774 0 -774 $0.06 $0.00 -$0.06 

Respondent 
Grand Total 895,924 786,965 -108,959 $56.4 $49.7 -$6.79 

4.10 Summary of Potential Effects 
This section summarizes potential effects of each provision of the proposed rule. See Sections 
4.1 through 4.7 for more detailed discussion of potential rulemaking effects. The following 
discussion summarizes overall potential effects across proposed rule provisions.  

4.10.1 Incremental Benefits 
As for impacts to the environment, typically what the EPA analyzes as benefits, most of the 
changes in this proposal are expected to have no impact on environmental benefits. If the water 
quality standards to which certifying authorities certify are not changed, then there is no 
appreciable impact to the environment. Alternatively, narrowing the scope of a certifying 
authority’s review could reduce the potential project impacts considered during its review, which 
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could have negative environmental impacts relative to the baseline. However, because the 
changes to the scope of certification reflect the statutory text (i.e., discharge), certification 
decisions reflective of the narrower scope would be less likely to face legal challenges. Indeed, if 
courts were to have found that the EPA overstepped its authority in the 2023 Rule, then any 
supposed or perceived lower level of environmental quality would in fact be illusory. Overall, 
the EPA anticipates that the proposed rule would have no environmental impacts.  

4.10.2 Incremental Costs 
Many of the revisions associated with the proposed rule would clarify and standardize the 
certification process, including changes that would improve the request for certification process, 
make the certification decision more transparent, remove regulatory redundancies, and clarify the 
section 401(a)(2) process. Improving transparency (e.g., documenting the legal basis for each 
condition) helps to build a legally defensible record, which may help certifying authorities better 
defend their water quality certification decisions against legal challenges and, thus, ensure 
compliance with their jurisdiction’s water quality requirements. Similarly, clarifications about 
the certification timeframe help certifying authorities know when a certification decision is 
required, reducing the possibility of unintended waivers and potential conflicts with water 
quality requirements. Overall, the proposed rule is expected to result in net cost savings to 
certifying authorities and applicants, represented as negative costs. While some provisions would 
be expected to lead to cost savings for both certifying authorities and applicants (e.g., request for 
certification, timeframe for certification analysis and decision, contents of a certification request, 
modifications and neighboring jurisdictions), other provisions could have de minimis overall cost 
impacts for certain stakeholders (e.g., repealing the TAS provisions). By promoting efficiency 
and certainty in the certification process, the proposed changes that lead to cost savings are 
expected to outweigh those that lead to costs, because they standardize the certification process, 
reduce confusion, and promote efficient section 401 reviews.  As noted in Section 4.9, this 
proposal is expected to result in an annual labor cost burden of $49.7 million, which would result 
in an annual cost savings of $7 million relative to the annual labor cost burden under the current 
regulations. 

4.10.3 Net Benefits 
Net benefits of the proposed rule are the benefits of the rule minus the costs of the rule; if 
positive, the rule is said to generate more benefits to society than costs, and if negative, the rule 
is said to generate more costs to society than benefits. When an economic analysis is qualitative 
instead of quantitative, the agency conducts the same ‘calculations’ though in some cases, it may 
be difficult to draw conclusions without information on magnitudes of costs and benefits. 
However, for this qualitative analysis, because the benefits (Section 4.10.1) may be essentially 
zero and the costs (Section 4.10.2) may be essentially negative (i.e., cost savings), the net 
benefits may be positive. The EPA does not have representative information on delay costs that 
may be avoided as a result of this proposal. It is possible that the avoided delay costs could be 
larger than the incremental burden.
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5 Data Limitations and Uncertainty 
Table 4. Limitations and Uncertainties in Estimating Potential Effects of Proposed Rule 

Uncertainty or Data 
Limitation Notes 

Lack of national-level 
dataset of section 401 
certification reviews over 
many years.22 

The lack of a national-level dataset of section 401 water quality 
certification reviews limited the EPA’s ability to perform a quantitative 
analysis of the potential impacts of the proposed rule in this economic 
analysis. The EPA has limited data regarding the number of section 401 
reviews that each certifying authority conducts annually, the distribution 
of certification actions (grant, grant with conditions, deny, or waive), 
average time spent per review, and other time requirements.  

Lack of information to 
determine how certifying 
authorities will respond to 
the proposed rule. 

Procedures for CWA section 401 water quality certifications have 
changed from the 1971 Rule to the 2020 Rule and then to the 2023 Rule. 
As such, the EPA has limited data on the changes implemented by 
certifying authorities over less than two years in response to the baseline 
under the 2023 Rule.  

Lack of information to 
determine how many 
requests are submitted 
without enough information 
to make a water quality 
certification determination. 

The proposed rule would clarify that the section 401 review timeframe 
starts after receipt of a certification request rather than after the 
certifying authority deems a request complete. Quantifying the impacts 
of this provision would require data about the proportion of requests that 
are incomplete under the baseline, the proportion of requests that may be 
incomplete under the proposed rule and would require communication 
with the applicant and certifying authorities to receive additional 
information. 

Lack of information to 
determine change in 
certification denials. 

With the review timeframe starting after receipt of a certification request 
as defined in the proposed rule, certifying authorities may deny 
certification if they do not receive additional information they assert is 
needed to make a determination. The elimination of the withdraw-and-
resubmit practice may also increase the number of certification denials, 
but the actual change is uncertain since pre-filing meetings can be 
leveraged to help identify availability of information that may be 
necessary to make a certification decision. 

Lack of information to 
assess the combined effect 
of proposed rule provisions. 

The EPA anticipates that, overall, the proposed rule would result in more 
predictable, efficient decision-making by certifying authorities as 
compared with the baseline. Quantifying the combined effect of the 
proposed rule on certifying authorities, applicants, and other 
stakeholders would require quantifying and adding together the effects 
of individual provisions. 

 

 
22 See supra, footnote 6. 
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6 Statutory and Executive Order Requirements 
The statutory requirements considered during development of the proposed rule include the 
Regulatory Flexibility Act (RFA). Requirements with specific import for an economic and 
programmatic analysis are described in the sections below; others are addressed in the preamble 
to the proposed rule. Some are addressed in both documents.  

6.1 Regulatory Flexibility Act and Small Business Regulatory Enforcement Fairness 
Act 

The EPA expects that the proposed rule would improve coordination between applicants, 
certifying authorities, and Federal agencies, which will in turn reduce regulatory uncertainty and 
project delays for applicants, including small entities. The small entities subject to the 
requirements of this action are small businesses applying for Federal licenses or permits subject 
to section 401 certification, which could include construction, manufacturing, mining, and utility 
businesses.23 Based on the qualitative analysis, the EPA has determined that the proposed rule 
would not have adverse impacts to small entities. This proposed rule may impact States and 
Tribes that implement section 401 in the form of administrative burden and cost. States and 
Tribal governments are not small entities under the RFA. The proposed rule aims to clarify 
ambiguities and increase transparency in the CWA section 401 certification process. The 
proposed rule is expected to increase regulatory certainty, reduce costs, and minimize delays for 
applicants, including small entities. The EPA further determined that improved clarity on the 
scope of section 401 would likely make the certification process more efficient for applicants and 
certifying authorities alike, resulting in a net reduction in regulatory burden and costs. The 
proposed rule revises seven provisions, including: (1) appropriate scope for section 401 
certification review, (2) request for certification; (3) timeframe for certification analysis and 
decision; (4) contents of a certification decision; (5) modifications; (6) neighboring jurisdictions; 
and (7) TAS. Of the seven provisions, the proposed revisions associated with the modification 
provision could have some impact on applicants, including small entities, while the remaining 
revisions to the six provisions are expected to streamline and standardize certain elements the 
CWA section 401 certification processes.  

6.1.1 Proposed Rule Provisions that May Have Some Impact on Applicants  
The EPA is revising the certification modifications provision. In response to pre-proposal input, 
stakeholders recommended the EPA allow applicants to have a role in the modification process. 
Thus, the EPA is proposing a process which would allow applicants to reach an agreement with 
the certifying authority and the Federal agency to modify a grant of certification (with or without 
conditions) and then would require the certifying authority to receive the applicant’s agreement 

 
23 Activities associated with CWA section 401 administration are generally applicants and certifying authorities. The 
Information Collection Request (OMB Control No. 2040-0295; EPA ICR No. 2603.09) provides more information 
about the general sectors expected to be highly represented among respondents.   
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on the language of the modification. Relative to the 2023 Rule, the EPA expects that the 
applicant could experience some burden coordinating with the certifying authority; however, the 
applicant can decline to revise the granted certification. If the applicant agrees to modify the 
granted certification, the applicant stands to benefit by being a participant in the modification 
process, as the applicant would review the modification language and would make sure the 
proposed language aligns with their expectations and resources. Overall, the EPA expects the 
proposal would result in net costs savings for small entities acting as applicants by adding the 
flexibility they need to ensure cost minimizing options are considered as they adapt to changing 
circumstances or new information, without limiting them to submitting a new request for 
certification when the Federal agency has not established other modification mechanisms. The 
proposed rule certification modification provision protects the reliance interests of applicants 
because it is clear that unilateral modifications are not allowed, and through the modification 
process a certifying authority cannot revoke or change a grant of certification into a denial or 
waiver of certification.  

6.1.2 Anticipated Impacts to Small Entities 
Despite some direct impacts discussed above to applicants, including potentially small entities, 
the EPA has concluded that this proposed rule will not have a significant economic impact on a 
substantial number of small entities. To support a certification under RFA, the EPA has 
conducted a qualitative analysis of the impacts to small entities, as a courtesy, as these small 
entities likely would not be directly regulated by this rule.  

Approximately 94 percent of certification requests derive from general licenses and permits (see 
Table 1). The EPA expects that the small entities that would be affected by this proposed rule are 
the applicants who predominantly avail themselves of general licenses and permits. This 
presumption is based on the likelihood that small firms develop expertise around filling 
economic niches in which larger firms are uninterested, because the larger firms can make 
greater profits on projects for which they have a size advantage (e.g., there are market-based 
barriers to entry for small firms). For example, the CWA section 404 general permit for 
Residential Developments is limited to projects resulting in the loss of non-tidal waters of the 
United States of no more than a half-acre. Of course, a large residential development, built by a 
large firm, could have an impact that would be this minimal on waters of the United States. 
However, all other things being equal, the likelihood of disturbing more acres grows with the 
size of the development, and the more diverse skills required to manage the greater rigors of the 
individual permit process are more likely to be found in larger firms. If an applicant uses a 
general license or permit that has already obtained certification (i.e., certification on the issuance 
of the general license or permit), then the applicant does not need to seek certification prior to 
authorization. However, if the general license or permit requires a project-specific certification 
prior to authorization or if the project requires an individual license or permit, the applicant will 
be required to seek certification in accordance with this proposed rule. The EPA assumes that a 
greater number of applicants (especially small entities) seeking general license or permit 
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authorizations will not need to request certification, but the potential impacts of this proposed 
rule on applicants who would be required to seek section 401 certification are qualitatively 
discussed below.  

For the qualitative assessment, the EPA considered the potential impacts on applicants seeking 
certification by dividing them into three mutually exclusive and exhaustive groups: 1) applicants 
for whom there are no incremental costs; 2) applicants for whom the modification requirement is 
the largest impact; and 3) applicants for whom one or more of the other provisions have an 
impact. Although the EPA lacks detailed information on applicants, the total effect across these 
three groups, under the baseline, gives the EPA confidence that there is no significant impact on 
a substantial number of small entities. EPA intends for this rulemaking to be informed by 
stakeholder input and welcomes comment and any data on the impacts on small entities. 

6.1.2.1 Group 1: Applicants for Whom there Are No Incremental Costs 
The first group includes applicants for whom will not need to modify their certifications under 
the proposed rule. Relative to the baseline, this group would not face incremental costs.  

The statutory “reasonable period of time” for certification review begins on the date that the 
certifying authority receives the request for certification. Under the proposed rule, applicants 
must provide a request for certification that includes a copy of the license or permit application 
submitted to the Federal agency, any readily available water quality-related materials on any 
potential discharges from the Federally licensed or permitted activity that informed the 
development of the application (for individual licenses and permits), and defined additional 
project information if not already included in the application or readily available water quality-
related materials. Certifying authorities may not define additional contents for a request for 
certification. This information should not require any additional, independent development by 
the applicant since it includes information the applicant has already developed for the license or 
permit application process. Therefore, the EPA anticipates that applicants in this category would 
have a cost reduction relative to the 2023 Rule because under the 2023 Rule, certifying 
authorities could require additional contents and the contents included contents beyond the 
“discharge.” 

Once the request for certification is submitted, the certifying authority would be responsible for 
evaluating whether the discharge will comply with applicable water quality requirements under 
the proposed rule. As discussed above, the “discharge” scope of review represents a return to 
2020 Rule practices. Additionally, the certifying authority would be required to provide specific 
information for all certification decisions (e.g., for certification with conditions, each condition 
requires a statement explaining why the condition is necessary to assure that the discharge from 
the proposed project will comply with water quality requirements and a citation to the water 
quality requirement upon which each condition is based; for denials, the denial must include a 
statement to explain why the discharge will not comply with the identified water quality 
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requirement, including the specific water quality requirements that may be violated; or if the 
denial is due to insufficient information, a description of any missing water quality-related 
information). As a result, certification decisions, including any certification conditions, are more 
likely to be appropriately limited to water quality-related impacts related to the discharge. Given 
these factors, the EPA anticipates that applicants in this category would have a cost reduction 
relative to the 2023 Rule because under the 2023 Rule, certifying authorities could consider the 
broader activity instead of the discharge when acting on a request for certification.  

After a certifying authority grants certification (with or without conditions) or waives 
certification, the Federal agency must provide written notification to the EPA within five days of 
the date that it received both the application and either a certification or waiver, pursuant to the 
section 401(a)(2) neighboring jurisdictions process. Under the proposed rule, the EPA may 
conduct “may affect” analyses on a categorical basis (e.g., based on a class of projects). Smaller 
projects that are generally less complex are less likely to lead to a “may affect” finding and/or 
more likely to lend themselves to a categorical determination (e.g., when applicants are seeking a 
project-specific certification to obtain a general license or permit authorization because general 
licenses or permits are developed to minimize cumulative adverse effects). In the event the EPA 
makes a “may affect” determination, the proposed rule provides further clarification that is 
intended to support streamlining and efficient determinations (e.g., requiring a citation to the 
water quality requirement that will be violated in the objection and defining a timeline for the 
public hearing process). Therefore, the EPA anticipates that the additional clarity would result in 
cost savings for applicants seeking certification for smaller/generic projects. 

Lastly, under the modification provision in the proposed rule, a certifying authority may only 
modify a grant of certification (with or without conditions) after the certifying authority, the 
Federal agency, and the applicant have agreed in writing that the certifying authority may modify 
an element or portion of the certification, and after obtaining agreement from the applicant on the 
contents of the modification. The proposed rule would protect the reliance interests of applicants 
by ensuring applicants play an active role in the modification process and by preventing 
unilateral modifications after the reasonable period of time. The EPA anticipates that this 
provision would result in a net cost savings, relative to the 2023 Rule, for applicants who were 
not consulted in the modification process. 

To summarize the impacts to this group relative to the baseline, there is potential for cost 
savings.  

6.1.2.2 Group 2: Applicants for Whom the Modification Requirement Is the Largest Impact 
The second group faces more costs under the proposed rule than the first group, because the 
certification requires modification. What distinguishes this group from the next group is that the 
higher costs they face relative to the first group are limited to the modification requirement. 
Although it would be difficult to predict with much specificity the costs of modifications because 
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of the range of potential modifications, a reasonable set of assumptions includes that a 
modification will entail approximately 30 labor hours (abstracting from several people for a few 
hours, plus preparation) at an average wage rate of $100/hour (abstracting from labor 
categories).24 Thus, the EPA estimates that these costs in the abstract are on an order of 
magnitude in thousands of dollars per certification decision. However, these costs would be 
balanced by the potential for cost minimizing options, resulting in cost savings, to be collectively 
considered. These relative costs would therefore not be expected to impose a significant impact 
on applicants, with the possible exception of the very smallest firms in this group. Furthermore, 
this group is not expected to be comprised solely of small entities, but rather that small 
businesses would be a subset of this group. Additionally, the applicants in this group are 
expected to be comprised of a minority of the general licenses or permits and most of the 
individual permits or licenses in Table 1 (the remaining of this latter category being in the third 
group).  

To summarize the impacts to this group relative to the baseline, there would be impacts, but 
these impacts would only be expected to be significant for an insubstantial number of small 
entities. Additionally, since the applicant must concur with the modifications, the applicant is 
likely to only agree to modifications that ensure the project may move forward in a cost 
minimizing and timely fashion.  

6.1.2.3 Group 3: Applicants for Whom One or More of the Other Provisions Have an Impact 
The third group is the group most likely to face costs of a magnitude that could rise to the level 
of significant impacts, because they face the same costs under the proposed rule as the second 
group, as well as costs associated with another part of the section 401 process, such as the 
section 401(a)(2) process. For example, a more complex and/or larger project in a shared 
watershed may be more likely to lead to a “may affect” determination and/or “will violate” 
determination that may delay license or permit issuance. The EPA acknowledges that in some 
instances, these costs could impose a significant impact. However, the EPA assumes that the 
applicants facing these impacts would most likely not be small entities, precisely because these 
more complex situations or larger projects require broader skill sets most often found in firms 
exceeding the small business size standards. Additionally, these projects are more likely to 
require individual licenses or permits (as opposed to general licenses or permits), which the EPA 
assumes are generally obtained by applicants that are not small entities. 

To summarize the impacts to this group relative to the baseline, while there could be impacts 
associated with the modification or section 401(a)(2) processes, there would be cost savings 
associated with greater procedural clarity and efficiency in the section 401(a)(2) process, 
including a defined timeline for the public hearing process, which can mitigate some of the 

 
24 This wage rate is on the order of magnitude of the wage rates used in the ICR for this proposed rule. 
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impact. These impacts could be of a magnitude that would be significant for small entities, but 
the EPA does not expect there to be a substantial number of small entities in this group.  
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Appendix A  
Table A-1 describes the various Federal permits and licenses. 

Table A-2 describes section 401 certification decisions on Corps permits by State. A total of 
7,503 certification decisions were issued by the Corps between November 27, 2023, and 
September 2, 2025. 

Table A-3 compares major rule provisions, in plain language, between the 2023 Rule and the 
proposed rule. 

Figure A-1 displays the percentage of section 401 actions on Corps-issued permits by State and 
U.S. territory.  
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Table A-1. Federal Permit and License Data Characterization 
Section 404 Dredged or Fill Permits  
The Corps issues two types of CWA section 404 dredged or fill permits. Individual section 404 permits 
are for projects with more than minimal individual or cumulative impacts. General section 404 permits 
are for activities that are similar in nature, cause only no more than minimal individual adverse 
environmental impacts when performed separately, and have no more than minimal cumulative 
environmental impacts (U.S. EPA, 2025b). There are several types of 404 general permits, including 
Nationwide Permits (NWPs), Regional General Permits (RGPs), and State Programmatic General 
Permits (SPGPs). General permits automatically expire, unless renewed, every five years. 

Rivers and Harbors Act Section 9 and 10 
Rivers and Harbors Act sections 9 and 10 permits cover construction of structures in navigable waters. 
Section 9 permits authorize construction of bridges and causeways, which fall under U.S. Coast Guard 
jurisdiction, as well as dams and dikes, which fall under Corps jurisdiction. Section 10 permits 
authorize work and construction of wharfs, piers, dolphins, booms, weirs, breakwaters, bulkheads, 
jetties, and other structures, which all fall under Corps jurisdiction. 

Section 402 National Pollutant Discharge and Elimination Permits 
The NPDES permit program addresses water pollution by regulating point sources that discharge 
pollutants to waters of the United States. There are two basic types of NPDES permits. NPDES 
individual permits are project specific. Typically, dischargers seeking coverage under a NPDES general 
permit are required to submit a notice of intent to be covered by the permit. NPDES general permits 
cover discharges meeting general permit eligibility requirements in areas where the EPA is the NPDES 
permitting authority (U.S. EPA, 2025a). For section 402 NPDES permits, section 401 certification only 
applies when the EPA (a Federal agency) is the permitting authority. The EPA is the sole NPDES 
permitting authority for three States (Massachusetts, New Hampshire, and New Mexico), the District of 
Columbia, all U.S. territories except the Virgin Islands, and generally on Tribal lands.  

Tennessee Valley Authority Shoreline Permits 
The Tennessee Valley Authority (TVA) is responsible for protecting the shorelines within the 
Tennessee River watershed. Under section 26A of the TVA Act, the TVA issues shoreline permits for 
construction projects that take place on shorelines in the Tennessee River watershed. These permits 
must be obtained before construction on projects can begin. Permits are issued by the TVA after they 
conduct a site visit and an environmental and programmatic review (Tennessee Valley Authority, 
2025a). Shoreline permits are required for all construction activities on shorelines including 
construction on docks, boathouses, piers, walkways, and other stabilization activities (Tennessee 
Valley Authority, 2025b). 

Alcohol and Tobacco Tax and Trade Bureau Permits for Alcohol and Tobacco Product Producers 
and Manufacturers 
The Alcohol and Tobacco Tax and Trade Bureau (TTB) issues permits to alcohol and tobacco 
businesses, including wineries and distilled spirit plants (TTB, 2025a). Prospective industry members 
must apply for a permit and receive TTB approval before they can commence operations. The 
documentation differs based on the type of permit and the applicant’s business structure (TTB, 2025b). 

Interstate Natural Gas Pipeline and Hydropower Project Licenses 
Projects requiring interstate natural gas pipeline and hydropower project licenses, which are issued by 
FERC (FERC, 2025), are also subject to section 401 certification. Certifying authorities typically 
review section 401 certification requests for these projects rather than waiving review.  
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Table A-1. Federal Permit and License Data Characterization 
Nuclear Power Plant Licenses 
NRC issues licenses for nuclear power plants, which are often subject to section 401 review since they 
are often located adjacent to waters to support the power generation equipment and sometimes 
discharge cooling water (U.S. EIA, 2022). According to the Energy Information Administration (U.S. 
EIA, 2024), “[a]s of April 30, 2024, there were 54 commercially operating nuclear power plants with 
94 nuclear power reactors in 28 U.S. States.” 

Mining Licenses 
The USDA Forest Service and BLM are responsible for management of surface resources and 
government-owned minerals on National Forest Service lands. The Forest Service and BLM therefore 
must approve mine plans of operations before mining activity can take place. Other approvals, such as 
section 404 permits, may also be required for such activities.  
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Table A-2. Section 401 Certification Decisions on Corps permits by State. A Total of 7,503 
Certification Decisions were Issued by the Corps between November 27, 2023, and September 
2, 2025.  

State or  
U.S. Territory25 

No. of Actions Section 401 Action Category (Percent) 

Count Percent Granted Granted with 
Conditions Denied Waived 

Alabama 52 0.7 30.8 67.3 0.0 1.9 
Alaska 55 0.7 25.5 74.5 0.0 0.0 
American Samoa 0 0.0 0.0 0.0 0.0 0.0 
Arizona 23 0.3 30.4 65.2 0.0 4.3 
Arkansas 79 1.1 57.0 43.0 0.0 0.0 
California 675 9.0 14.8 80.1 1.3 3.7 
Colorado 15 0.2 53.3 46.7 0.0 0.0 
Connecticut 29 0.4 3.4 55.2 0.0 41.4 
Delaware 4 0.1 0.0 75.0 0.0 25.0 
District of Columbia 21 0.3 9.5 85.7 0.0 4.8 
Florida 691 9.2 23.0 72.1 0.1 4.8 
Georgia 48 0.6 16.7 83.3 0.0 0.0 
Guam 10 0.1 20.0 70.0 0.0 10.0 
Hawaii 1 0.0 100.0 0.0 0.0 0.0 
Idaho 78 1.0 43.6 51.3 1.3 3.8 
Illinois 98 1.3 68.4 28.6 0.0 3.1 
Indiana 243 3.2 6.6 93.0 0.0 0.4 
Iowa 35 0.5 22.9 77.1 0.0 0.0 
Kansas 9 0.1 33.3 66.7 0.0 0.0 
Kentucky 193 2.6 11.9 87.0 0.5 0.5 
Louisiana 129 1.7 83.7 15.5 0.0 0.8 
Maine 10 0.1 20.0 70.0 0.0 10.0 
Maryland 65 0.9 23.1 75.4 0.0 1.5 
Massachusetts 198 2.6 8.6 91.4 0.0 0.0 
Michigan 371 4.9 86.3 7.0 3.2 3.5 
Minnesota 137 1.8 14.6 68.6 0.7 16.1 
Mississippi 75 1.0 24.0 70.7 0.0 5.3 
Missouri 48 0.6 12.5 87.5 0.0 0.0 
Montana 37 0.5 5.4 43.2 0.0 51.4 
Nebraska 24 0.3 20.8 70.8 0.0 8.3 
Nevada 71 0.9 7.0 74.6 0.0 18.3 
New Hampshire 1 0.0 0.0 100.0 0.0 0.0 
New Jersey 118 1.6 14.4 84.7 0.0 0.8 
New Mexico 6 0.1 0.0 83.3 16.7 0.0 
New York 308 4.1 43.5 45.5 1.3 9.7 
North Carolina 1435 19.1 18.3 81.4 0.3 0.1 

 
25 See Footnote 17. 
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Table A-2. Section 401 Certification Decisions on Corps permits by State. A Total of 7,503 
Certification Decisions were Issued by the Corps between November 27, 2023, and September 
2, 2025.  

State or  
U.S. Territory25 

No. of Actions Section 401 Action Category (Percent) 

Count Percent Granted Granted with 
Conditions Denied Waived 

North Dakota 16 0.2 6.3 93.8 0.0 0.0 
Northern Mariana Islands 4 0.1 0.0 75.0 0.0 25.0 
Ohio 59 0.8 32.2 64.4 0.0 3.4 
Oklahoma 24 0.3 16.7 83.3 0.0 0.0 
Oregon 346 4.6 22.3 73.1 4.0 0.6 
Pennsylvania 29 0.4 31.0 69.0 0.0 0.0 
Puerto Rico 2 0.0 0.0 100.0 0.0 0.0 
Rhode Island 7 0.1 28.6 42.9 0.0 28.6 
South Carolina 432 5.8 10.6 87.0 0.0 2.3 
South Dakota 14 0.2 14.3 85.7 0.0 0.0 
Tennessee 412 5.5 60.4 39.6 0.0 0.0 
Texas 105 1.4 51.4 19.0 0.0 29.5 
U.S. Virgin Islands 3 0.0 0.0 0.0 0.0 100.0 
Utah 16 0.2 12.5 81.3 0.0 6.3 
Vermont 0 0.0 0.0 0.0 0.0 0.0 
Virginia 55 0.7 21.8 58.2 0.0 20.0 
Washington 257 3.4 16.3 80.2 3.1 0.4 
West Virginia 34 0.5 5.9 88.2 0.0 5.9 
Wisconsin 212 2.8 68.9 18.9 0.9 11.3 
Wyoming 84 1.1 3.6 95.2 0.0 1.2 
Average 136 1.8 24.7 64.5 0.6 8.4 

Note: Rounding may cause percentage totals within rows to differ slightly from 100%. 
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Table A-3. Comparison of Rule Provisions under the 2023 Rule and the Proposed Rule 
Topic 2023 Rule Proposed Rule 

Request for 
Certification 

• All requests for certification must include a 
defined list of minimum components.  

• Any additional components defined by the State 
or Tribe must be provided to applicants in 
advance of their request and related to water 
quality. 

• All requests for certification must include a defined 
list of components, as applicable. 

• Certifying authorities may not add additional 
components to a request for certification. 

Timeframe for 
Certification 
Analysis and 
Decision 

• 2023 Rule declined to take a regulatory position 
on the practice of withdrawal and resubmit in 
light of case law post-2020 Rule but agreed that 
“schemes” to delay the reasonable period of 
time are problematic. 

• Regulatory text prohibits certifying authorities from 
making a request of applicants to withdraw and 
resubmit a request for certification or extend the 
reasonable period of time.  

• Removes automatic extensions that occur after the 
reasonable period of time is set by the Federal agency 
and certifying authority. 

Scope of 
Certification 

• Certifying authority evaluates whether an 
“activity” will comply with applicable water 
quality requirements in waters of the United 
States (and non-waters of the United States for 
certain circumstances). 

• Certifying authority evaluates whether a point source 
discharge will comply with applicable water quality 
requirements in waters of the United States.  

Contents of a 
Certification 
Decision 
 

• 2023 Rule encouraged certifying authorities to 
include certain information in a certification 
decision in regulatory text; the EPA includes all 
information when it acts as a certifying 
authority. 

• Defines requirements of contents of certification 
decisions for all certifying authorities and actions. 

• Requires citations for all certification conditions.  

Modifications 
 

• Allowed certifying authorities to modify grants 
of certification (with or without conditions) 
when Federal agency agreed to the modification.  

• Certifying authority could not unilaterally 
modify certifications decisions. 

• Reaffirms certifying authority could not unilaterally 
modify certifications decisions. 

• Requires certifying authority, Federal agency, and 
applicant to all agree to modifications. 

Neighboring 
Jurisdiction 
 

• Defines a “neighboring jurisdiction” as any State 
or Tribe with TAS other than the certifying 
authority. 

• Defines contents of Federal agency notice to the 
EPA and allows Regional Administrator to enter 
agreements with Federal agency regarding the 
manner of notification and how additional 
information can be provided. 

• Requires objecting State to explain the reasons 
supporting its objection, including identifying 
the water quality requirements that would be 
violated. 

• Declined to put a timeline on the conclusion of 
the Federal agency hearing process. 

• Removes “neighboring jurisdiction” definition; 
instead, relies on statutory language. 

• Emphasizes the certifying authorities and Federal 
agencies must provide certain information in their 
objection or notification, respectively, to ensure 
clarity in the process. 

• Requires Federal agencies hold a public hearing and 
make a determination within 90 days from receipt of 
the other State’s objection. 

• Removes regulatory text allowing Regional 
Administrator to enter into agreements with Federal 
agencies regarding the manner of notification and 
procurement of additional information.  

Treatment in a 
Similar Manner as 
a State (TAS) for 
Section 401 or 
401(a)(2) 

• Included regulatory text for Tribes to obtain 
TAS for section 401 as a whole or obtain TAS 
for neighboring jurisdiction process (section 
401(a)(2)), without obtaining TAS for section 
303(c). 

• Removes regulatory text on ability for Tribes to 
obtain TAS for section 401 

• Emphasizes Tribes can only obtain TAS for section 
401 through section 303(c) (water quality standards). 
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Figure A-1. Percentage of Total Section 401 Certification Decisions Received by the Corps for 
Corps Issued-Permits by State. States are grouped into one of five categories (i.e., <1%, 1-5%, 
5-10%, and >10% or no actions issued). The U.S. Territories (omitted) issued none or a small 
percentage (<1%) of certification decisions (see Table A-2).  
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