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PETITION FOR RECONSIDERATION AND REVISION

Phasedown of Hydrofluorocarbons: Establishing the Allowance Allocation
and Trading Program Under the American Innovation and Manufacturing Act,
86 Fed. Reg. 55,116 (Oct. 5, 2021), Docket No. EPA-HQ-OAR-2021-0044
(“2022 Framework Rule)

Phasedown of Hydrofluorocarbons: Allowance Allocation Methodology for
2024 and Later Years, 88 Fed. Reg. 46,836 (Jul. 7, 2023), Docket No. EPA-
HQ-OAR-2022-0430 (“2024 Framework Rule™)

On August 1, 2025, the D.C. Circuit held that EPA’s AIM Act allowance program must
be based on a market share approach modeled on the Title VI phaseout of ozone-depleting
chlorofluorocarbons. Unlike EPA’s current AIM Act allowance rules, the ODS program never
awarded allowances on the basis of fraudulent or illegal imports from China, and thus EPA must
revise its allowance rules and undo its prior allotment of millions of AIM Act allowances to
Chinese-backed importers that have manipulated the allowance market. RMS of Georgia, LLC
d/b/a Choice Refrigerants (“Choice”) lost significant market share as a result of EPA's improper
crediting of cheaters and should receive additional allowances in the next control period as a
remedy.

Choice Refrigerants respectfully petitions the U.S. Environmental Protection Agency
pursuant to sections 307(b)(1) and 307(d)(7)(B) of the Clean Air Act, 42 U.S.C. §§ 7607(b)(1)
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and 7607(d)(7)(B), pursuant to the American Innovation and Manufacturing Act of 2020, 42
U.S.C. § 7675 (“AIM Act”),! and pursuant to the Administrative Procedure Act, 5 U.S.C. §§ 551-
559 and 701-706, and the agency’s inherent authority, to reconsider and revise its HFC allowance
allocation program rules in light of the D.C. Circuit’s decision in IGas Holdings, Inc. v. EPA, 146
F.4th 1126 (D.C. Cir. 2025) (“IGas Holdings”). The D.C. Circuit decision materially changed the
AIM Act legal landscape and constitutes after-arising grounds under the Clean Air Act’s
rulemaking provisions that necessitates revising the allowance program rules.?

Because EPA’s AIM Act allowance allocation framework is inconsistent with IGas
Holdings to the extent that it allocates some AIM Act allowances on a basis other than actual
historical market share, EPA must reconsider and revise its current 2024-2028 allocation
framework rules and adopt an allocation method that accords with the D.C. Circuit’s directive
that allowances must be allocated on the basis of actual market share for all future AIM Act
control periods.® As a corollary, because EPA’s 2022 Framework Rule and its substantially
identical 2024 Framework Rule allocated allowances in program years 2022 through 2025 using
a method that did not reflect Choice’s historic market share, Choice requests that EPA issue
additional allowances to Choice in the next program allocation year to compensate for shortfalls
in allocations to Choice under EPA’s improper allocation method. For background, Choice refers
EPA to its prior comment letters submitted in EPA’s rulemaking proceedings for the 2022
Framework Rule and 2024 Framework Rule.*

About Choice Refrigerants

Choice Refrigerants is an American manufacturer based in Alpharetta, Georgia, and
inventor of various patented hydrofluorocarbon (“HFC”) products, including Choice® R-421A
and Choice® R-421B refrigerants, as well as Choice®-branded R-410A and other products.
Choice is a small business employer and was one of the first EPA-certified refrigerant reclaimers
in the United States.® Choice® R-421A and Choice® R-421B refrigerants are popular drop-in
environmentally preferable substitutes for HCFC-22 (previously patented by Honeywell), which

! AMERICAN INNOVATION AND MANUFACTURING ACT OF 2020, Consolidated Appropriations Act § 103 (H.R.
2764), Pub. L. No. 110-161, 121 Stat. 2128 (2020), codified at 42 U.S.C. § 7574.

2 As Choice wishes to avoid litigation and believes that EPA will appropriately respond to the D.C. Circuit’s
order, Choice has in good faith forborne from filing a petition for review with the D.C. Circuit under Clean Air Act §
307(b)(1) based on these after-arising grounds.

3 Choice does not accept the D.C. Circuit panel’s decision in IGas Holdings that the AIM Act is a
constitutional delegation of discretion to EPA to decide what persons receive allowance allocations; accordingly,
Choice is appealing the panel decision in No. 23-1261. However, for the moment the D.C. Circuit’s holding that AIM
Act allowances must be allocated on the basis of the ODS program market-share approach is controlling on the agency.

* Choice Letter, dated Dec. 19, 2022 (EPA-HQ-OAR-2022-0430-0103) (Comments on 2024 Framework
Rule); Choice Letter dated Sept. 29, 2021 (Comments on 2022 Allowance Allocation); Choice Letter, dated July 6,
2021 (EPA-HQ-OAR-2021-0044-0168) (Comments on 2022 Framework Rule); Choice Letter, dated Mar. 29, 2021
(Comments on HFC baselines and allocations leading up to 2022 Framework Rule); Choice Letter, dated Feb. 25,
2021 (same).

5 See https://www.epa.gov/section608/epa-certified-refrigerant-reclaimers.
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was phased out in EPA’s Title VI ODS allowance program.

Importantly, Choice’s patented refrigerants are American products, invented in America,
manufactured in America, and protected by U.S. patents. Choice has manufactured its patented
products in all years of the relevant AIM Act allowance baseline timeframe (from 2011-2019) by
either importing HFC components to blend into its patented products or by importing pre-blended
products and finishing and packaging the products in Alpharetta. As described in Choice’s prior
submissions, from 2011 through approximately 2017, Choice produced Choice® R-421A in the
United States using HFC components imported primarily from China. In that time period, Choice
typically arranged to source HFC components from a Chinese chemical supplier and the
components were shipped to Choice’s manufacturing facility in Alpharetta, where they were
blended together with a proprietary additive according to ASHRAE specifications. The blend
product was then packaged, labeled, and sold to various downstream distributors in the U.S.
refrigerant market. Notably, for most of the relevant timeframe, Choice has been unable to source
HFC components from domestic U.S. chemical manufacturers (and is still unable to do so)
because, as documented in official government reports, the major domestic HFC chemical
producers are unwilling to supply HFC components to smaller producers of R-22 substitutes like
Choice that compete against their own products and have instituted so-called “swap” agreements
among themselves which exclude competitors such as Choice.®

Basis for Reconsideration

A. The D.C. Circuit Decision Constitutes After-Arising Grounds for Review

Choice requests reconsideration and revision of EPA’s 2022-23 and 2024-28 AIM Act
allowance allocations’ because the D.C. Circuit’s decision in IGas Holdings changed the legal
landscape applicable to those rules by articulating for the first time an “intelligible principle”
constraining EPA’s authority under the AIM Act.? The decision in /Gas Holdings is a subsequent
“judicial decision[] that significantly changed the legal landscape” in determining that “the
regulation was unlawful as originally promulgated.” Alon Refining Krotz Springs, Inc. v. EPA,
936 F.3d 628, 646 (D.C. Cir. 2019) (citing Honeywell Intern., Inc. v. EPA, 705 F.3d 470, 473
(D.C. Cir. 2013).° Accordingly, EPA has the duty and inherent authority to revisit and conform

¢ See USITC, Hydrofluorocarbon Blends and Components from China, Inv. No. 731-TA-1279 (Final), Pub.
4629 at 11 (Aug. 2016) (“Three domestic integrated producers, Arkema, Chemours, and Honeywell, swap HFC
components amongst themselves for use in the production of refrigerant blends. Although the swapping of
components subject to these arrangements does not constitute captive production, as that term is ordinarily
understood, the swap arrangements constitute something less than a pure merchant market.”) (emphasis added).
Choice calls upon the Trump Administration to investigate and enforce against this blatant anticompetitive conduct
in the refrigerant market.

7 Phasedown of Hydrofluorocarbons: Establishing the Allowance Allocation and Trading Program Under
the American Innovation and Manufacturing Act, 86 Fed. Reg. 55,116 (Oct. 5, 2021); Phasedown of
Hydrofluorocarbons: Allowance Allocation Methodology for 2024 and Later Years, 88 Fed. Reg. 46,836 (Jul. 7,
2023).

8 Choice incorporates by reference the briefs, record materials, and opinion filed in IGas Holdings.
® Accord Honeywell Intern., Inc. v. EPA, 705 F.3d 470, 473 (D.C. Cir. 2013) (“[subsequent D.C. Circuit
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its AIM Act regulations to the legal principles determined by the court.

Specifically, in /Gas Holdings, the court held that the AIM Act requires allowances to be
allocated on a “historical market share” basis modeled on the ODS program allocation
methodology in Clean Air Act Title VI. IGas Holdings, 146 F.4th at 1140 (“The guideposts are
found in Title VI and its implementing regulations, which allocated allowances according to the
historical market share of industry participants.”). The principle announced by the D.C. Circuit
in IGas Holdings was (according to the court) necessary to prevent the AIM Act from
transgressing the U.S. Constitution’s prohibition on transferring legislative powers and must be
observed by EPA in all actions under the AIM Act.

EPA did not follow the ODS methodology in formulating its AIM Act 2022 and 2024
framework rules and EPA did not in fact allocate some allowances according to historic market
share, which reduced Choice’s market share by some 30%. In its AIM Act rulemakings, EPA
disavowed any statutory constraint that would require EPA to follow the ODS program or a true
market share approach. In those rulemakings, EPA interpreted the AIM Act’s lack of an express
statutory standard to grant it discretion to award allowances in any “reasonable manner.” 2024
Framework Rule RTC at 91-92; see also Final Brief for Respondents, Heating, Air-Conditioning,
& Refrigeration Distributors International v. U.S. EPA, No. 21-1251(D.C. Cir., filed Jul. 21,
2022) at 44 (asserting that EPA was free to issue allowances in any “manner both reasonable and
reasonably explained”); Transcript of Oral Argument, Heating, Air-Conditioning, &
Refrigeration Distributors International v. U.S. EPA, No. 21-1251 (D.C. Cir., dated Nov. 18,
2022) at 60 (counsel for EPA asserting “there is no congressional guideline on EPA’s discretion”
with regard to allowance allocations). In its 2024 framework rulemaking, EPA explicitly rejected
the interpretation of the AIM Act that the D.C. Circuit subsequently adopted, to wit: that the Act
required it to allocate allowances in a way that followed the phaseout of ozone-depleting
substances in Title VI. See, e.g., Phasedown of Hydrofluorocarbons: Establishing the Allowance
Allocation and Trading Program Under the American Innovation and Manufacturing Act;
Proposed Rule, 86 Fed. Reg. at 27,167 (acknowledging that allowing new market entrants
deviated from Title VI practice); 86 Fed. Reg. at 55,123 (noting EPA could “build on” Title VI
experience, but also that the AIM Act requirements “diverge from the text and framework of title
VI”); 86 Fed. Reg. at 55,142 (rejecting use of the “company-specific” baselines used in Title VI);
86 Fed. Reg. 27,203 (citing differences between AIM Act phasedown and ODS phaseout as the
reason why EPA may shift allocation methodologies over time); 86 Fed. Reg. at 27,171 n.47
(noting that “under the ODS phaseout, essential uses were exempt from the phaseout and were
therefore in addition to the amounts allocated” but “under the AIM Act, application-specific and
essential use allocations are not exemptions™). Essentially, EPA interpreted its authority under §
7576(d) as not limited to the ODS market approach for allowance allocations, which is
inconsistent with the D.C. Circuit court’s holding in /Gas Holdings.

Apart from its express statements disavowing any limit on its allocation authority, EPA’s
divergent interpretation of the AIM Act is illustrated by the agency’s consideration of an auction
format, free allowances, and other methods for allowance allocation that were not based on

decision] in Arkema constitutes after-arising grounds [that] changed the legal landscape on that issue, which suffices
to constitute after-arising grounds”).
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historic market share. Instead of following a market share approach, EPA ultimately adopted an
allocation method that gave allowances to persons that merely filed customs paperwork or filed
paperwork in EPA’s greenhouse gas reporting program,'? but EPA made no effort to identify
which persons were the actual owner of imported HFCs or actually used HFCs in the refrigerant
market that would constitute market share. EPA also allocated allowances to shipments of HFCs
from China that were imported illegally or as part of fraudulent schemes that were designed to
cheat U.S. customs laws or bilk suppliers in an effort to artificially increase import quotas in
advance of the AIM Act’s first control period. EPA made no effort to winnow out these illegal
and fraudulent imports, which do not reflect actual market share in the U.S. refrigerant market.
EPA also made no effort to align its allowance allocation system with the purposes of the AIM
Act to promote American manufacturing and innovation. As a result, EPA allocated AIM Act
allowances to persons that did not in fact have historical market share in the U.S. HFC market.

Thus, as discussed below, EPA’s allocation methods are inconsistent with the concept of
historical market share, are inconsistent with the method used in the ODS program, and are
inconsistent with the intent of Congress and President Trump when endorsing the AIM Act as a
program to benefit American businesses. Accordingly, EPA’s current AIM Act allocation rules
are inconsistent with the limits on EPA’s authority imposed by Congress in the AIM Act and
should be revised.

B. Allowance Allocations Must Follow History Market Usage. Not Award Market Share
to Illegal Importers

AIM Act § 7675(e)(3) directs that the Administrator “shall issue a final rule phasing down
the production [and consumption] of regulated substances in the United States through an
allowance allocation and trading program in accordance with this section.” Nowhere does the
AIM Act provide a standard for determining who receives those allowances or in what proportion
to others. Recognizing that the AIM Act lacks any textual direction as to how EPA should allocate
allowances, the D.C. Circuit determined that Congress modeled the AIM Act on the Title VI ODS
phasedown cap-and-trade program, and that EPA must look to the Title VI ODS allocation
program for a method to allocate AIM Act allowances. The core holding of IGas Holdings is that
the AIM Act requires EPA to allocate allowances on the basis of historical market share in the
same manner as the Title VI ODS program. 146 F. 4th at 1139-40. This holding is essential to the
court’s reasoning, as the court recognized that the text of the AIM Act did not itself supply
constitutionally required delegation guidance and held that the only principle that saved the AIM
Act from constitutional invalidation was the legislative history’s reference to the previous CFC
and HCFC phaseouts. In light of that principle, EPA must reconsider and revise its allowance
allocation rules.

1. EPA Must Revise Its Regulations to Conform with Historic Market Share
Principles

Looking to the ODS cap-and-trade program as a model for the AIM Act, to the extent

19 EPA has since proposed to rescind its greenhouse gas reporting program. U.S. EPA, Reconsideration of
the Greenhouse Gas Reporting Program, 90 Fed. Reg. 44,591 (Sept. 16, 2025).






