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40 CFR 146.85
INSERT PROJECT NAME
	INSTRUCTIONS
This template provides a suggested outline and recommendations for presenting the approved financial responsibility instrument(s) and the financial assurance demonstration. While permit writers must determine whether the permit applicant has demonstrated financial responsibility as required in 40 CFR 146.85, permit writers are not required to use this template. This template does not substitute for promulgated regulations, nor is it a regulation itself, and it does not impose legally binding requirements on the U.S. Environmental Protection Agency (EPA), states, or the regulated community. 
Note that references to EPA’s Class VI Rule in the Code of Federal Regulations (CFR) are provided in this template. States with Class VI primacy have permitting requirements that are at least as stringent as EPA’s. 
In this template, recommendations appear in red text. These are provided to assist with site- and project-specific financial responsibility demonstrations. These recommendations are not required elements of the federal Class VI Rule. Please delete the red text and replace the required yellow highlighted text. Similarly, please adjust the example text and tables throughout as necessary (e.g., by adding or removing rows or columns). 
For more information, see EPA’s Class VI guidance documents at https://www.epa.gov/uic/class-vi-guidance-documents. 
Administrative record note: As you review the permit application and attachments, please start compiling the administrative record using the administrative record template. If a final permit is challenged before the Environmental Appeals Board (EAB), the administrative record for the final permit (40 CFR 124.18), or a certified index thereof must be filed with the EAB (40 CFR 124.19(b)(2)). The administrative record ends when the permit is issued. Omit deliberative material. Consult with ORC with questions.




Facility Information
Facility name: 	INSERT FACILITY NAME
INSERT WELL NUMBER
Well location: 	INSERT CITY, COUNTY, STATE 
INSERT LAT/LONG COORDINATES
 Financial Assurance
[This section describes the financial instruments the permit applicant is proposing (if this is for a proposed permit) or has established.]
PERMITTEE (referred to throughout as “the Permittee”) must demonstrate and maintain financial responsibility and the demonstration must be approved by the Director pursuant to 40 CFR 146.85. The Director may disapprove the use of a financial instrument if it is determined to be insufficient to meet financial assurance requirements. Financial instrument(s) must be from the following list of qualifying instruments:
· Trust Funds
· Surety Bonds
· Letters of Credit
· Insurance
· Self Insurance (i.e. Financial Test and Corporate Guarantee)
· Escrow Account
· Any other instrument(s) satisfactory to the Director
The Permittee may demonstrate financial responsibility by using one or multiple qualifying instruments for specific phases of the INSERT PROJECT NAME (referred to throughout as “the Project”) in accordance with 40 CFR 146.85(a)(6)(i)-(vii). The Director must approve the use and length of pay-in-periods for trust funds or escrow accounts (40 CFR 146.85(f)). 
The Permittee is using INSERT MECHANISM(s) to cover the costs of: corrective action (as required by 40 CFR 146.84), injection well plugging (as required by 40 CFR 146.92), post-injection site care and site closure (as required by 40 CFR 146.93), and emergency and remedial response (as required by 40 CFR 146.94). The financial responsibility instruments are sufficient to address endangerment of underground sources of drinking water (USDWs) (40 CFR 146.85(a)(3)) and comprise protective conditions of coverage. Protective conditions of coverage must include at a minimum cancellation, renewal, and continuation provisions, specifications on when the provider becomes liable following a notice of cancellation if there is a failure to renew with a new qualifying financial instrument, and requirements for the provider to meet a minimum rating, minimum capitalization, and ability to pass bond rating when applicable (40 CFR 146.85(a)(4)). 
The Permittee must provide updated information related to their financial responsibility instrument(s) on an annual basis, and if there are any changes, the Director must evaluate the financial responsibility demonstration to confirm that the instrument(s) used remain adequate for use. The Permittee must maintain financial responsibility requirements regardless of the status of the Director’s review (40 CFR 146.85(a)(5)(ii)). 
The requirement to maintain adequate financial responsibility and resources is directly enforceable regardless of whether the requirement is a condition of the permit. The Permittee must maintain financial responsibility and resources until the Director receives and approves the completed Post-injection Site Care and Site Closure Plan (Attachment E of this Permit), and the Director approves site closure. The Permittee may be released from a financial instrument in the following circumstances: the Permittee has completed the phase of the Project for which the financial instrument was required and has fulfilled all its financial obligations as determined by the Director, including obtaining financial responsibility for the next phase of the Project if required; or the Permittee has submitted a replacement financial instrument and received written approval from the Director accepting the new financial instrument and releasing the Permittee from the previous financial instrument (40 CFR 146.85(b)).
The Permittee must have a detailed written estimate, in current dollars, of the cost of performing corrective action on wells in the area of review (AoR), plugging INSERT INJECTION WELL NAME, post-injection site care and site closure, and emergency and remedial response (40 CFR 146.85(c)). 
· The cost estimate must be performed for each phase separately and must be based on the costs to the regulatory agency of hiring a third party to perform the required activities. A third party is a party who is not within the corporate structure of the Permittee (40 CFR 146.85(c)(1)). 
· During the active life of the Project, the Permittee must adjust the cost estimate for inflation within 60 days prior to the anniversary date of the establishment of the financial instrument(s) and provide this adjustment to the Director (40 CFR 146.85(c)(2)). 
· The Director must approve any decrease or increase to the initial cost estimate. During the active life of the Project, the Permittee must revise the cost estimate no later than 60 days after the Director has approved the request to modify the AoR and Corrective Action Plan (40 CFR 146.84), the Injection Well Plugging Plan (40 CFR 146.92), the Post-Injection Site Care and Site Closure Plan (40 CFR 146.93), and the Emergency and Remedial Response Plan (40 CFR 146.94), if the change in the Plans increases the cost. If the change to the Plans decreases the cost, any withdrawal of funds must be approved by the Director. Any decrease in the value of the financial assurance instrument must first be approved by the Director. The revised cost estimate must be adjusted for inflation (40 CFR 146.85(c)(3)). 
· Whenever the current cost estimate increases to an amount greater than the face amount of a financial instrument currently in use, the Permittee, within 60 days after the increase, must either cause the face amount to be increased to an amount at least equal to the current cost estimate and submit evidence of such increase to the Director, or obtain other financial responsibility instruments to cover the increase. Whenever the current cost estimate decreases, the face amount of the financial assurance instrument may be reduced to the amount of the current cost estimate only after the Permittee has received written approval from the Director (40 CFR 146.85(c)(4)).
The Permittee must notify the Director by certified mail of adverse financial conditions such as bankruptcy that may affect the ability to carry out Injection Well Plugging and Post-injection Site Care and Site Closure (40 CFR 146.85(d)).
· In the event that the Permittee or the third-party provider of a financial responsibility instrument is going through a bankruptcy, the Permittee must notify the Director by certified mail of the commencement of a voluntary or involuntary proceeding under Title 11 (Bankruptcy), U.S. Code, naming the Permittee as debtor, within 10 days after commencement of the proceeding (40 CFR 146.85(d)(1)).
· A guarantor of a corporate guarantee must make such a notification to the Director if they are named as debtor, as required under the terms of the corporate guarantee (40 CFR 146.85(d)(2)).
· A Permittee who fulfills the requirements of 40 CFR 146.85(a) by obtaining a trust fund, surety bond, letter of credit, escrow account, or insurance policy will be deemed to be without the required financial assurance in the event of bankruptcy of the trustee or issuing institution, or a suspension or revocation of the authority of the trustee institution to act as trustee of the institution issuing the trust fund, surety bond, letter of credit, escrow account, or insurance policy. The Permittee must establish other financial assurance within 60 days after such an event (40 CFR 146.85(d)(3)).
In accordance with 40 CFR 146.85(e), the Permittee must provide an adjustment of the cost estimate to the Director within 60 days of notification by the Director, if the Director determines during the annual evaluation of the qualifying financial responsibility instrument(s) that the most recent demonstration is no longer adequate to cover the cost of corrective action (as required by 40 CFR 146.84), injection well plugging (as required by 40 CFR 146.92), post-injection site care and site closure (as required by 40 CFR 146.93), and emergency and remedial response (as required by 40 CFR 146.94). 
Activities Requiring Financial Assurance
Pursuant to 40 CFR 146.85, the Permittee is required to demonstrate the financial ability to successfully complete all the tasks associated with performing corrective action, INSERT INJECTION WELL NAME plugging, post-injection site care, site closure, and implementation of emergency and remedial response. The estimated costs of these activities, as provided by the Permittee and approved by the Director, are presented in Table 1. [A detailed breakdown of cost estimates for each activity in Table 1 should be included in Appendix A of this Project Plan – Financial Assurance Documentation.]
[bookmark: _Ref179545819]Table 1. Cost Estimates for Activities to Be Covered by Financial Responsibility.
	Activity
	Instrument
	Cost (million $US)

	Corrective action 
	
	

	Plugging INSERT INJECTION WELL NAME
	
	

	Post-injection site care 
	
	

	Site closure
	
	

	Emergency and remedial response 
	
	


If needed, the cost estimates will be reevaluated prior to the commencement of injection operations. The supporting information to satisfy financial responsibility requirements are in Appendix A of this attachment. 
Activities Covered by Financial Assurance
The Permittee’s financial responsibility instrument(s) cover(s) the cost of the following activities: 
Corrective action: XX wells within the AoR were determined to require corrective action. The Permittee will conduct corrective action on: INSERT INJECTION WELL NAME prior to commencement of CO2 injection operations. Details of the corrective action plan are found in Attachment B of this Permit (Area of Review and Corrective Action Plan). 
Plugging INSERT INJECTION WELL NAME: The Injection Well Plugging Plan is found in Attachment D. 
Post-injection site care and site closure: Details of the Post-Injection Site Care and Site Closure Plan are found in Attachment E (Post-Injection Site Care and Site Closure Plan). Post-injection site care costs were estimated from cessation of injection to site closure and account for seismic studies at five-year intervals, maintenance of monitoring wells until closure, and monitoring the site to ensure protection of the USDW. Site closure costs include plugging monitoring wells, removal of surface facilities, and site restoration.
Emergency and remedial response: The Emergency and Remedial Response Plan is found in Attachment F. 
Appendix A: Financial Assurance Documentation
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