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REGION 9
SAN FRANCISCO, CA 94105

U.S. Army Corps of Engineers
Sacramento District

1325 J Street, Room 1350
Sacramento, California 95814-2922
michael.s.jewell@usace.army.mil

Subject: Clean Water Act Section 401 Water Quality Certification for U.S. Army Corps of Engineers
Regional General Permit: “National Energy Emergency Activities” covering discharges that
occur within Indian country in the states of California and Nevada and lands of exclusive
federal jurisdiction in relevant respects (SPK-2025-00011) U.S. EPA File No. 2025-530

Dear Michael Jewell,

On November 21, 2025, the U.S. Environmental Protection Agency (EPA) Region 9 received a request
for certification from U.S. Army Corps of Engineers (Corps), for the National Energy Emergency
Activities RGP, authorizing discharges of dredged and fill material into waters of the U.S for certain
activated related to the production, transportation, refining, and generation of domestic energy
resources. EPA reviewed the draft permit and applicable conditions and has determined that any
discharge from activities authorized by the RGP will comply with water quality requirements, as
defined at 40 CFR 121.1(n), subject to the applicable enclosed conditions pursuant to Section 401(d).
The enclosed water quality certification applies to Tribal Lands and lands of exclusive federal
jurisdiction where EPA Region 9 is the certifying authority.! Consequently, EPA hereby issues the
enclosed water quality certification consistent with Section 401 of the Clean Water Act (CWA) for the
subject Regional General Permit (RGP).

Please provide this certification to any project proponent (or their designated contractor) with
applicable projects that may be authorized under this regional general permit. If a project fails to meet
the enclosed conditions, the applicant must contact EPA Region 9 at R9cwa401@epa.gov for a project-
specific certification. This email may be used to submit pre-filing meeting requests, requests for
certification, or for any certification-related questions.

1 Please contact EPA Region 9 with questions regarding the jurisdictions where this certification decision applies.
R9cwad0l@epa.gov.
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EPA appreciates our long-standing partnership and coordination in implementing Section 401 of the
CWA. If you have any questions, please contact Sahrye Cohen, Wetlands and Oceans Section Manager
at (415) 972-3523 or cohen.sahrye@epa.gov.

Sincerely,

/s/ April 3, 2026

Tomas Torres
Director, Water Division

Enclosures
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Enclosure: EPA Region 9 Clean Water Act Section 401 Certification Decisions for the Region General
Permit for Executive Order 14156 “National Energy Emergency Activities” (SPK-2025-00011)

Clean Water Act (CWA) Section 401 requires applicants for Federal licenses or permits to conduct any
activity which may result in any discharge into waters of the United States to obtain a certification or
waiver from the certifying authority where the discharge originates or will originate. Where no state or
tribe has authority to give such certification, the U.S. Environmental Protection Agency is the authority.
33 U.S.C. 1341(a)(1). In this case, EPA Region 9 is the certifying authority for all federally recognized
Tribes that do not have treatment in a similar manner as a state in California and Nevada where activities
are authorized under this Regional General Permit by the of the United States Army Corps of Engineers,
Sacramento District. This certification also covers all lands of exclusive federal jurisdiction as well as any
areas where there is no other authorized certification authority.

Project Description

The purpose of this RGP is to provide an expedited process for authorizing activities in waters of the U.S.
that require USACE authorization related to energy and critical minerals production, transportation,
refining, and generation. This RGP is in accordance with EO 14156, Declaring a National Energy
Emergency.

This RGP authorizes work or structures in navigable waters of the U.S. and the permanent or temporary
discharge of dredged or fill material into waters of the U.S. for activities related to the production,
transportation, refining, and generation of domestic energy resources consistent with EO 14156. In
accordance with 33 C.F.R § 322.2(f)(1) and 33 C.F.R § 323.2(h)(1), this RGP authorizes the activities that
listed below are substantially similar in nature and cause only minimal individual and cumulative
environmental impacts, when conducted under the terms and conditions of this permit. Activities
covered under this RGP include, but are not limited to, the construction, expansion, modification,
maintenance, and repair of:

¢ Mining and drilling facilities

e Electric, oil, and natural gas facilities

¢ Production, enrichment, and refining facilities

¢ Hydropower generation facilities

* Transmission pipelines

e Aerial transmission lines and poles

¢ Energy storage facilities, such as batteries and tanks

* Docks, piers, and terminals

® Access roads, rail lines, and canals

e Temporary construction, access, staging, and stockpile areas
e Temporary dewatering structures and fills

e Temporary return water from upland contained disposal areas

The EPA’s Public Notice Process

On November 21, 2025, the EPA Region 9 received a request for certification from the project
proponent. EPA Region 9 issued a public notice on December 8, 2025, and provided the opportunity for
the public to submit comments until January 30, 2026. No comments were received on the public notice.



General Information

The general information provided in this section does not constitute certification conditions.

The project proponent is responsible for obtaining all other permits, licenses, and certifications
that may be required by federal, state, or Tribal authorities.

This certification is based on materials provided in the certification request, including a copy of
the RGP.

Project proponents should coordinate with Tribal governments regarding the presence of
sensitive aquatic wildlife species.

Copies of this certification should be kept on the job site and readily available for reference.
Pursuant to CWA section 308(a), the EPA Region 9 is authorized to inspect the authorized
activity and any mitigation areas to determine compliance with the terms and conditions of the
USACE permit, including those conditions contained in this certification.

Project proponents should notify the EPA Region 9 when submitting a pre-construction
notification to the USACE for use of this RGP on Tribal lands or lands of exclusive federal
Jurisdiction and, prior to construction, provide the EPA Region 9 and Tribal contacts with the
most up-to-date construction timeframe and plans.

Conditions of Certification

The EPA has determined that the activity will comply with the applicable water quality requirements,
including, consistent with 40 C.F.R. § 121.1(j), any limitation, standard, or other requirement under
sections 301, 302, 303, 306, and 307 of the CWA; any Federal and state or Tribal laws or regulations
implementing those sections; and any other water quality-related requirement of state or Tribal law,
subject to the following condition pursuant to CWA section 401(d):

Condition 1: Plan Development and Implementation

Prior to construction, the project proponent shall develop a plan that includes a copy of the PCN and the
following information (if not already included in the PCN):

Time stamped photo-documentation of the baseline conditions (i.e., 50 feet upstream of the

project area, within the project area, and 100 feet downstream of the project area).
Identifies on a site map, as applicable:

o Project site with all waters of the U.S. demarcated. Identify all locations where the
project will cross jurisdictional waterbodies and identify the ordinary high-water mark
and/or wetland boundaries; the planned work area where wetlands/aquatic resources
will be removed, disturbed, and/or protected; buffer zones; and areas to be
restored/reclaimed, as well as site access points and other approved work areas.

o Staging areas and stockpiling of materials and equipment, including locations for
containment booms and/or absorbent materials, and/or hazardous materials. Stockpiles
(e.g., sediment, soil, or other construction materials) shall be stored at least 50 feet from
where it may enter waters of the U.S.

Construction access points.

Disturbance limits.

Locations where site dredging and placement of dredged material activities will occur.
Locations where dewatering activities will occur including as applicable locations of
cofferdams, temporary berms, piling, and/or dikes.

o Locations of undergrounding or directional drilling (including bore pits).
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Locations where hazardous materials are stored. Identify where containment booms
and/or absorbent materials are located for corrective action if needed. Hazardous
materials shall be stored in leak-proof containers with appropriate secondary
containment measures (e.g., spill berms, dikes, spill containment pallets, absorbent
materials).

Any silt/sediment fencing.

Photo-reference sites. The project proponent shall indicate the directional view and
location where photos were taken on the site map.

A description of how the site will be restored to pre-construction conditions, as applicable,
including measures that will be used to promote and maintain:

(@)
(@)
(@)
O
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Stream hydrology and stability.

Aquatic resource composition.

Diversity of native species existing on site and as introduced via restoration activities.
Stability of soils.

Establishment of vegetation at the same percent cover as pre-construction activities.

The timeframe/schedule for revegetation following completion of construction. Revegetation
should occur at the earliest practicable date following completion of construction. Drill seeding is
the preferred method, where applicable.

Non-native and invasive species shall not be used for restoration activities.

Includes the following, as applicable:

Cofferdams, temporary berms, pilings, and/or dikes: Describe installation and
maintenance practices for any cofferdams, temporary berms, pilings, and/or dikes.
Dredging: Describe how contaminated materials will be managed (e.g., sediment testing
data and information to identify whether sediments are clean or contaminated), if
included in the project dredged area. Describe methods for minimizing dredging impacts
(i.e., sedimentation resuspension) in the water column.

Erosion and sediment control: Identify the types and locations of sediment and erosion
control features that shall be used onsite, including sediment control fences, haybales,
heavy mud mats, and/or other structures. Biodegradable blankets and/or loose-weave
mesh shall be used for erosion control matting. If using velocity dissipation structures
(e.g., riprap aprons, check dams etc.), structures shall be constructed to include both
peak flow rates and total stormwater volume, and provide protection from the erosive
potential of high-velocity flows to minimize channel and streambank erosion and scour
in the immediate vicinity of discharge points. The project proponent shall ensure all
erosion and sediment control measures are in place prior to the onset of construction.
Bank stabilization and channel modification. If the project requires bank stabilization or
stream channel modification, include pre-construction cross sections. If the project
includes steep bank slopes of 3:1 or greater, include revetment cross sections.
Bioengineering techniques suitable for steep slope disturbances are preferred (e.g.,
vegetated toe, bioengineered boulder toe, etc.) Slopes of disturbed banks shall be
designed and installed to not reduce the bottom width of the stream.

Dewatering: Work shall be completed in the dry unless coordinated with EPA Region 8.
Describe methods for dewatering, including the equipment that would be used to
conduct the dewatering activities. Identify the locations and timing, including length of
time the area is to be dewatered. Explain removal method of the temporary structures
and/or fill and what measures will be taken to minimize downstream turbidity and
adaptive management measures that will be taken and employed to prevent the
draining of waters of U.S., including wetlands.




¢ Ditching and trenching: Explain ditching/trenching and material placement techniques
and stabilization methods to be employed, as well as timing. In wetlands, the top 6 to 12
inches of the ditch/trench shall be backfilled with topsoil from the trench, unless other
techniques are approved. Include activity timing needs for ditching and stabilization.
e Undergrounding or directional drilling: Describe measures taken to prevent, contain and
cleanup any inadvertent return of drilling fluid to the surface (i.e., “frac-outs”).
Submit the plan to EPA Region 9 at R9cwa401@epa.gov at least 30 days prior to commencing
construction activities.

During construction, the project proponent shall:

Visually inspect construction activities daily.

Prevent sediment, debris, silt, sand, cement, concrete, oil or petroleum, organic materials, or
other construction debris or wastes from entering waters of the U.S. The discharge of unset
cement, concrete, grout, or water that has contacted uncured concrete or cement, or related
washout to waters of the U.S. is prohibited.

Maintain documentation onsite that all equipment was cleaned of dirt, mud, and other materials
prior to arriving on the project site.

Inspect all equipment daily and prior to entering any waters of the U.S. for oil, gas, diesel, anti-
freeze, hydraulic fluid, and other petroleum leaks. If the project proponent detects a leak from
any equipment, they shall immediately remove the equipment from waters of the U.S.; and
within 24 hours of detection of a leak, repair the equipment in a staging area or move it offsite.
Limit vegetation clearing and disturbance to waters. Limit the clearing and grubbing of
vegetation and disturbance to areas demarcated on the site map submitted as part of the
vegetation restoration and monitoring plan. The boundaries of vegetation to protect shall be
flagged in the field prior to beginning construction activities.

Limit restoration of the channel bed to pre-existing contours and conditions. Any proposed
deviations must be specified in advance. For example, if any improvements will be made using
natural channel design.

Photo-document any failures or increased turbidity due to construction activities.

o Within 24 hours of observing a failure or marked increase in turbidity associated with
construction, the project proponent shall remedy and implement any additional
adaptive management measures to stabilize the activity and prevent further
unauthorized discharges into waters of the U.S. The project proponent shall photo-
document the failure (i.e., 50 feet upstream of failure, at the incident site, and at least
100 feet downstream of the failure) and the adaptive management measures taken
immediately following implementation. The project proponent shall take remediation
condition photos at the same location(s) and direction(s) as in the failure condition
photos.

o Within 48 hours of observing any failure, the project proponent shall provide EPA Region
8 with the required photo-documentation, and descriptions of all observed failures and
implemented remedies.

o Within three weeks of observing a failure, the project proponent shall provide EPA
Region 8 with a description of the impacts and effectiveness of the employed adaptive
management measures.

Carry out as applicable:

e Erosion control: Inspect sediment and erosion control measures daily during project
implementation and within 12 hours of precipitation events. After construction is
complete, remove sediment and erosion control structures once vegetation is
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established to the same percent cover as pre-construction conditions, unless they are
needed for long term stabilization purposes.
o Dewatering: Assess all dewatering measures within 24 hours after a severe storm event.

Post construction, the project proponent shall, as applicable:

e Submit a post-construction report, as defined below, within 90 days of completing construction
activity to EPA Region 9 at R9cwa401@epa.gov or, if the Corps requires a post-construction
report for the project activity, the applicant may submit that report to EPA to fulfill this post-
construction requirement. The project proponent shall include the following items in the post-
construction report:

o Construction dates.

o As-built drawings.

o Documentation of site restoration activities using photographs and any field data sheets
showing that the site was restored to pre-existing conditions or better. Include
photographs of the site restoration areas on a map.

o Any water quality data gathered before, during, and post-construction and associated
maps showing the sample locations.

o Adescription of any adaptive management strategies that were employed during
construction, with a focus on strategy effectiveness.

o Details on the removal of any sediment and erosion control structures, unless they are
needed for long term stabilization purposes.

o Effectiveness of the plan developed and implemented as required under this condition,
and recommendations to remedy any deficiencies in plan development and
implementation where employed measures were ineffective.

e For activities that require dredging, submit a copy of the as-builts and a post dredged and
disposal report within 45 days of each dredging or disposal event to EPA Region 9 at
R9cwad01l@epa.gov. The project proponent shall include the following items in the post-
dredged and disposal report:

o Dredging and disposal dates.

Updated site map displaying the disposal location(s).

Dredging and disposal volumes.

Water quality monitoring data.

Post-dredged bathymetry.

Updated site maps displaying any new ditches, spoil piles, widths, and depths.
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Why these conditions are necessary: This condition is necessary to minimize suspended particulates/
turbidity caused by construction activities and is necessary to ensure water quality is not degraded by
toxic pollutants in toxic amounts, including construction materials, oil, grease, gasoline, or other types of
fluids used to operate and maintain equipment used to complete the project, or discharges from dust
abatement activities as well as contaminants in dredged material. This condition also appropriately
minimizes impacts from access roads, staging areas, and stockpiling to further ensure that construction
activities will result in no more than minimal individual and cumulative adverse environmental effects.
This condition will protect water quality because it ensures that the project proponent is using planning
and construction practices that will maintain the integrity of the site hydrology and maintain the aquatic
resource functions and values, and ensures that appropriate revegetation measures are used to re-
establish riparian/wetland vegetation to minimize the adverse impacts of discharges of sediment and
pollutants that enter waterways. Limiting the amount of vegetation that is disturbed will minimize the
adverse environmental impacts of any potential discharges. Monitoring for at least three growing
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seasons, or until replanted areas meet monitoring success criteria, will provide an adequate indication
that the restoration effort is able to demonstrate restoration is successful.

Citations: 33 U.S.C. 1341(a)(4); 40 CFR 230.10(c)-(d);40 CFR 230.10(d); 40 CFR 230.21(a); 40 CFR 230.70;
40 CFR 230.71; 40 CFR 230.72; 40 CFR 230.74; 40 CFR 230.75

Condition #2: Special Aquatic Resources

Projects or activities expected to have potential discharges into the below special aquatic resources
areas are not covered by this certification and applicants must request a project-specific CWA Section
401 certification from EPA Region 9 consistent with 40 CFR 121.5.

o Wetlands classified as peatlands: For the purposes of this condition, peatlands are permanently
or seasonally waterlogged areas containing organic soils classified as a Histosol with a specific
thickness of an accumulation of peat (i.e., organic matter) and include fens, bogs and muskegs.

o Natural Springs: Within 100 feet of the water source in natural spring areas. For the purposes of
this condition, a spring water source is defined as any location where there is flow emanating
from a distinct point at any time during the growing season. Some examples of spring-fed
wetlands are hanging gardens. Some examples of spring-fed headwater slopes are peat-
accumulating wet meadows and fens (see above). These resources may be identified using U.S.
Fish and Wildlife Service’s online digital National Wetland Inventory maps, or other aquatic
resource mapping tools.

o Riffle and Pool Complexes: For the purposes of this condition, riffle and pool complexes are
steep gradient sections of streams recognizable by their hydraulic characteristics. The rapid
movement of water over a coarse substrate in riffles results in a rough flow, a turbulent surface,
and high dissolved oxygen levels in the water. Pools are deeper areas associated with riffles.
Pools are characterized by a slower stream velocity, a steaming flow, a smooth surface, and a
finer substrate.

o Wild rice (Manoomin) waters. Wild rice is especially sensitive to changes in water quality. The
species benefits from habitat protection and the maintenance of wetland hydrology, including
the natural cycle of water fluctuations.”

Why this condition is necessary: This condition is necessary to ensure a case-by-case review of any point
source discharges into waters of the United States that are proposed in these specific aquatic resource
site types which are inherently difficult to replace and have important ecological functions and values.
Discharges into these systems have the potential to alter water circulation patterns and hydroperiods,
release nutrients causing shifts in native to non-native species composition, release chemicals that
adversely impact biota (plants and animals), increase turbidity levels, reduce light penetration and
photosynthesis, or otherwise change the capacity of these systems to support aquatic life uses and other
beneficial uses of these special aquatic sites, including impairing their diverse and unique communities
of aquatic organisms, including fish, wildlife and the habitats upon which they depend. Project specific
information is needed to ensure compliance with water quality requirements.

Citations: 40 C.F.R. 230.1(d); 40 C.F.R. 230.10(a)(3); 40 C.F.R. 230.10(c); 40 C.F.R. 230.10(d); 40 C.F.R.
230.20-24; 40 C.F.R. 230.21-22; 40 CFR 230.41; 40 C.F.R. 230.45; 40 C.F.R. 230.75(c)

T https://www.itcmi.org/wp-content/uploads/2025/03/Manoomin-Stewardship-Guide-FINAL-3.10.2025.pdf,
last visited 24 Sept 2025.
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