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[bookmark: _Toc215682444]BACKGROUND
This Consent Decree concerns the _______ Superfund Site (“Site”) located in _____________.
There have been releases or threats of releases of hazardous substances, as defined by section 101(14) of the Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (“CERCLA”), at or from the Site.
In response to these releases or threatened releases of hazardous substances, the United States Environmental Protection Agency (“EPA”) has, under section 104 of CERCLA, performed response actions and has incurred response costs at the Site.
The United States of America (“United States”) filed on behalf of the Administrator of EPA a complaint in this matter under section 107 of CERCLA, seeking recovery of response costs incurred regarding the Site from the defendants. [The  State of  ___________ (the “State”) also filed a complaint in this matter under section 107 of CERCLA and [cite state mini-CERCLA law] seeking recovery of response costs incurred regarding the Site from the defendants [and the United States][footnoteRef:1].] [1:  Keep if the State will sue any SFAs.] 

[bookmark: EPATheUS]The United States alleges that:
The Site is a “facility” as defined by section 101(9) of CERCLA;
Each Settling Defendant is a responsible party under section 107(a) of CERCLA and is jointly and severally liable for response costs incurred regarding the Site.
[Each Settling Federal Agency is a responsible Party under section 107(a) of CERCLA and is liable for response costs incurred regarding the Site.]
[For ATP][The United States has determined, based on the Financial Information and Insurance Information submitted by Settling Defendants, that Settling Defendants have limited financial ability to pay for response costs incurred and to be incurred at the Site.]
[bookmark: _Ref173858511][For DM][EPA has determined that:
The payment to be made by [each] Settling Defendant [and each Settling Federal Agency] under this Consent Decree involves only a minor portion of the response costs at the Site within the meaning of section 122(g)(1) of CERCLA, based upon EPA’s estimate that the total response costs incurred and to be incurred at or in connection with the Site by the Fund and by other persons is [optional: no more than] $____; and 
The amount of hazardous substances contributed to the Site by each Settling Defendant [and each Settling Federal Agency] and the toxic or other hazardous effects of the hazardous substances contributed to the Site by each Settling Defendant [and each Settling Federal Agency] are minimal in comparison to other hazardous substances at the Site within the meaning of section 122(g)(1)(A) of CERCLA. This is because ______  and the hazardous substances contributed by each Settling Defendant [and each Settling Federal Agency] to the Site are not significantly more toxic or of significantly greater hazardous effect than other hazardous substances at the Site.][footnoteRef:2] [2:  Modify this summary as appropriate. The language may vary depending upon the criteria established for the particular CD. Insert the volume and toxicity criteria used to qualify as a DM party, for example: “the amount of hazardous substances contributed to the Site by each Settling Defendant [and each Settling Federal Agency] does not exceed [insert either: “___% of the hazardous substances at the Site,” or “___ pounds/gallons of materials containing hazardous substances.” ] 

[bookmark: EPA_the_US]Settling Defendants do not admit to any liability arising out of the transactions or occurrences alleged by the United States.
[Settling Federal Agencies do not admit to any liability arising out of the transactions or occurrences alleged by the State.][footnoteRef:3] [3:  Keep for CD where State sued the U.S. on behalf of SFAs.] 

[For DM][Prompt settlement with Settling Defendants [and Settling Federal Agencies] is practicable and in the public interest within the meaning of section 122(g)(1) of CERCLA.]
The United States and Settling Defendants agree, and this Court by entering this Consent Decree finds the following: (a) that this Consent Decree has been negotiated by the Parties in good faith; (b) that settlement of this matter without further litigation and without any further admission or adjudication of any issue of fact or law is appropriate and will avoid prolonged and complicated litigation between the Parties; and (c) that this Consent Decree is fair, reasonable, and in the public interest.
NOW, THEREFORE, it is hereby ORDERED and DECREED:
[bookmark: _Toc215682445]JURISDICTION AND VENUE
This Court has jurisdiction over the subject matter of this action under 28 U.S.C. §§ 1331 [, 1367,][footnoteRef:4] and 1345, and 113(b) of CERCLA, and personal jurisdiction over the Parties. Venue lies in this District under section 113(b) of CERCLA and 28 U.S.C. §§ 1391(b), and 1395(a), because the Site is located in this judicial district. This Court retains jurisdiction over the subject matter of this action and over the Parties for the purpose of resolving disputes arising under this Decree, entering orders modifying this Decree, or effectuating or enforcing compliance with this Decree. Settling Defendants may not challenge the terms of this Decree or this Court’s jurisdiction to enter and enforce this Decree. [4:  Keep if State is a party and asserts state law claims in its complaint.] 

[bookmark: _Ref249940726][bookmark: _Toc295387002][bookmark: _Toc347833218][bookmark: _Toc215682446]PARTIES BOUND
This Decree is binding on the United States [and the State] and upon each Settling Defendant and upon each of their successors [and heirs].[footnoteRef:5] Unless the United States otherwise consents, Settling Defendants’ obligations under this Decree are not altered by any change in ownership or corporate or other legal status of any Settling Defendant, including any transfer of assets [, or by any Transfer of the Site or any portion thereof[footnoteRef:6]]. [5:  Include “heirs” if a SD is an individual, particularly if that SD is an owner and is providing access.]  [6:  Keep if CD includes Section VII (Property Requirements).] 

In any action to enforce this Decree, Settling Defendants may not raise as a defense the failure of any officer, director, employee, agent, contractor, subcontractor, or any person representing Settling Defendants to take any action necessary to comply with this Decree. Settling Defendants shall provide notice of this Decree to each person representing them with respect to the Site and their obligations under this Decree. Settling Defendants shall provide notice of this Decree to each contractor performing any obligation under this Decree and shall ensure that notice of the Decree is provided to each subcontractor performing any obligation under this Decree.[footnoteRef:7] [7:  Keep last two sentences if CD includes Section VII (Property Requirements).] 

[bookmark: _Toc215682447]OBJECTIVES
[The objective of the Parties in entering into this Decree is for Settling Defendants to make cash payments to resolve their alleged civil liability regarding [the Site/Past Response Costs] under section[s 106 and] 107 of CERCLA, subject to the Covenants and Reservations in Section IX.][footnoteRef:8] [8:  Optional.  If included edit to mirror covenants granted under ¶ 30.] 

[bookmark: _Ref249940800][bookmark: _Toc295387003][bookmark: _Toc347833219][bookmark: _Toc215682448]DEFINITIONS
[bookmark: _Ref27390123]Terms not otherwise defined in this Decree shall have the meanings assigned in CERCLA or in regulations promulgated under CERCLA. Whenever the terms set forth below are used in this Decree, the following definitions apply:
“CERCLA” means the Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C. §§ 9601-9675.
“Consent Decree” or “Decree” means this Consent Decree and all appendices attached hereto (listed in Section XIV). If there is a conflict between a provision in Sections III through XVI and a provision in any appendix, the provision in Sections III through XVI controls.
“Day” or “day” means a calendar day. In computing any period under this Decree, the day of the event that triggers the period is not counted and where the last day of the period is not a working day, the period runs until the close of business of the next working day. “Working day” means any day other than a Saturday, Sunday, or federal or State holiday.
“DOJ” means the United States Department of Justice.
“Effective Date” means the date upon which the Court’s approval of this Decree is recorded on its docket.
“EPA” means the United States Environmental Protection Agency.
“Fund” means the Hazardous Substance Superfund established by section 9507 of the Internal Revenue Code.
“Including” or “including” means “including but not limited to.”
“Institutional Controls” means Proprietary Controls (i.e., easements or covenants running with the land that (i) limit land, water, or other resource use, provide access rights, or both and (ii) are created under common law or statutory law by an instrument that is records or for which notice is recorded, in the appropriate land records office), and state or local laws, regulations, ordinances, zoning restrictions, or other governmental controls or notices that: (a) limit land, water, or other resource use to minimize the potential for human exposure to Waste Material at or in connection with the Site; (b) limit land, water, or other resource use to implement, ensure non-interference with, or ensure the protectiveness of any remedial action at the Site; (c) provide information intended to modify or guide human behavior at or in connection with the Site; or (d) any combination thereof.[footnoteRef:9] [9:  Keep if CD includes ¶ 22 (Cooperation regarding imposition of ICs).] 

[For ATP][“Financial Information” means those financial documents identified in Appendix [C].][footnoteRef:10] [10:  Case team should request and review copies of any applicable insurance policies and any other information regarding potential insurance coverage (including sending SD specific CERCLA section 104(e) information requests targeted at insurance coverage), and should consult with HQ regarding approaches to recovery under applicable insurance policies.] 

[For ATP][“Insurance Information” means those insurance documents identified in Appendix [D].]
“Interest” means interest at the rate specified for interest on investments of the Fund, compounded annually on October 1 of each year, in accordance with section 107(a) of CERCLA. The applicable rate of interest will be the rate in effect at the time the interest accrues. The rate of interest is subject to change on October 1 of each year. As of the date of lodging of this Decree, rates are available online at https://www.epa.gov/superfund/superfund-interest-rates.
“Owner Settling Defendant” means the following Settling Defendant who owns or controls all or a portion of the Site: ___.[footnoteRef:11] [11:  Keep if one of the SDs is a site owner and CD includes Section VII (Property Requirements).] 

“Paragraph” or “¶” means a portion of this Decree identified by an Arabic numeral or an upper- or lower-case letter.
“Party” or “Parties” means the United States [, the State,] or a Settling Defendant, or the United States, [the State,] and Settling Defendants, respectively.
[For Past Costs CD][“Past Response Costs” means all costs, including direct, indirect, payroll, travel, and laboratory costs, that the United States paid in connection with the Site through [insert a cutoff date; may be the date of the most recent cost update], plus all interest on such costs that accrued under section 107(a) of CERCLA through such date.]
“RCRA” means the Solid Waste Disposal Act, 42 U.S.C. §§ 6901-6992k  (also known as the Resource Conservation and Recovery Act).
“Section” means a portion of this Decree identified by a Roman numeral.
[bookmark: SettlerType]“Settling Defendants” means the parties identified in Appendix A. As used in this Decree, this definition means all Settling Defendants, collectively, and each Settling Defendant, individually.[footnoteRef:12] [12:  If SFAs are participating add one of these three definitions:
• “Settling Federal Agency” means DoD including its past and present components.  DoD means the Department of Defense as described in 10 U.S.C. § 111.
• “Settling Federal Agency” means DoD acting by and through the[insert names of DoD services branches (and DLA) addressed in DoD’s investigation, e.g., Air Force, Army, Marine Corps, Navy, as applicable]. DOD means the Department of Defense as described in 10 U.S.C. § 111.
• “Settling Federal Agency” means ____.
Use first definition if potential liability of DoD or one of its service branches is being resolved and DOD has duly responded to any outstanding section 104(e) information requests, and otherwise represented that it investigated the potential responsibility at the Site of all of its service branches (e.g., Air Force, Army, Marine Corps, Navy) and Defense Logistics Agency (DLA). Use second definition if potential liability of DoD or one of its service branches is being resolved and DoD has represented that only certain service branches were investigated for their potential liability at the Site. Use third definition for non-DoD SFAs, and generally use the name of the responsible agency component rather than the name of the agency (e.g., U.S. Forest Service rather than U.S. Department of Agriculture). If both DoD SFAs and non-DoD SFAs are involved at the Site, combine DoD and non-DoD SFA definitions.
If SFAs are making payments to settlers to reimburse their response costs, add definitions for “Settling Defendants’ Past Response Costs” and “Settling Defendants’ Future Response Costs.” DOJ’s Environmental Defense Section will generally take the lead in negotiating these definitions.] 

“Site” means the ________ Superfund Site, [encompassing approximately __ acres, located at ______ in ______, ____, and depicted generally on the map attached as Appendix [B].[footnoteRef:13] [13:  The definition of “Site” may affect scope of covenants not to sue. The definition should conform with intended scope of covenants and general reservations.] 

“Special Account” means the special account, within the Fund, established for the Site by EPA under section 122(b)(3) of CERCLA.[footnoteRef:14] [14:  Modify as appropriate if there is more than one special account, or if the special account was established under a prior settlement.] 

“State” means the State [Commonwealth] of ______.[footnoteRef:15] [15:  Keep for all settlements. Add a definition for State pollution control agency if needed. If State is a party and State’s costs are being paid, add definitions for “State Past Response Costs” and “State Future Response Costs.” Add a definition for “Tribe” if there is one that has a role or interest at Site and that meets the requirements under 40 C.F.R. § 300.515(b). Substitute “State and the Tribe” or “Tribe” for “State” throughout the Decree, as appropriate.] 

“Transfer” means to sell, assign, convey, lease, mortgage, or grant a security interest in, or where used as a noun, a sale, assignment, conveyance, or other disposition of any interest by operation of law or otherwise.[footnoteRef:16] [16:  Keep if CD includes ¶¶ 23-24 (Notice to Successors and Transfers).] 

“United States” means the United States of America and each department, agency, and instrumentality of the United States, including EPA [and Settling Federal Agencies].
“Waste Material” means (a) any “hazardous substance” under section 101(14) of CERCLA; (b) any pollutant or contaminant under section 101(33) of CERCLA; (c) any “solid waste” under section 1004(27) of RCRA; and (d) any[“hazardous material”] under[insert appropriate State statutory terminology and citation].
[bookmark: _Ref245019414][bookmark: _Toc295387015][bookmark: _Toc347833226][bookmark: _Toc215682449]PAYMENTS
[bookmark: _Ref243384959][bookmark: _Ref526244202][bookmark: _Ref43469447][bookmark: _Ref61954307][bookmark: _Ref173858059][bookmark: _Ref243385058][bookmark: _Hlk210292588][bookmark: _Hlk123402109]Payment to EPA. Within 30 days after the Effective Date, [Settling Defendants shall pay EPA $____].[footnoteRef:17] [For past costs CD][Settling Defendants shall include an additional amount for Interest accrued on the unpaid principal from the [insert date such as date of last cost summary] to the date of payment.] [For a peripheral, ATP, or DM CD][If any Settling Defendant makes its payment after the due date it shall include an additional amount for Interest accrued on the unpaid principle from the Effective Date to the date of payment.] [For DM][Each Settling Defendants’ payment includes an amount for: (a) past response costs regarding the Site; [and] (b) estimated future response costs regarding the Site; [and (c) a premium in consideration of the risks avoided by participating in this Decree including the risk that actual total response costs incurred at or in connection with the Site will be more than EPA’s estimate of total response costs regarding the Site.][footnoteRef:18] [17:  If each settler will make an individual payment, substitute this clause: “… each Settling Defendant shall pay EPA the amount specified for that party in Appendix [A] …”]  [18:  DOJ management disfavors settlements in which the date of or amount of the payment is contingent. Therefore, a provision in an ATP CD requiring the sale of real property and the payment of the net proceeds to EPA is generally not approvable. Where requiring a non-contingent payment raises site-specific difficulties, the case team can seek DOJ’s advance approval of a provision for a contingent payment. The provision can be obtained by contacting osre-models-help@epa.gov.] 

Instructions for Payment. The Financial Litigation Unit (“FLU”) of the United States Attorney’s Office for the District of ______ shall provide to Settling Defendants instructions for making payments, including a Consolidated Debt Collection System (“CDCS”) reference number, and a calculation of accrued interest, if any. Settling Defendants shall make such payment by FedWire Electronic Funds Transfer (“EFT”) in accordance with the FLU’s instructions including references to the CDCS Number. Settling Defendants shall send notice[s] of the payment[s] to DOJ and EPA. 
[bookmark: _Ref243465976][Payments by Settling Federal Agencies
[bookmark: _Ref12892483][bookmark: _Ref526265165][bookmark: _Ref27392389]As soon as reasonably practicable after the Effective Date, the United States shall, on behalf of Settling Federal Agencies, pay EPA $______.[footnoteRef:19] [19:  If SFAs must pay the State, add this: “b. As soon as reasonably practicable after the Effective Date, the United States, on behalf of SFAs, shall pay the State $______ by Automated Clearing House (ACH) Electronic Funds Transfer in accordance with instructions provided by the State.”] 

Interest. If any payment required by ¶ 19.a is not made within 120 days after the Effective Date, the United States, on behalf of Settling Federal Agencies, shall pay Interest on the unpaid balance, with such Interest commencing on the 121st day after the Effective Date and accruing through the date of the payment.
The Settling Federal Agencies’ payments under this Decree can only be paid from appropriated funds legally available for such purpose. Nothing in this Decree constitutes a commitment or requirement that any Settling Federal Agency obligate or pay funds in contravention of the Anti-Deficiency Act, 31 U.S.C. § 1341, or any other applicable provision of law.]
[bookmark: _Ref4668142][bookmark: _Ref45534737]Deposit of Payments. EPA may deposit the amounts paid under ¶ 17 [and ¶ 19] in the Fund and/or in the Special Account. Amounts deposited in the Special Account may be retained and used to conduct or finance response actions at or in connection with the Site or transferred by EPA to the Fund.[footnoteRef:20] [footnoteRef:21] [20:  This paragraph can be modified for different allocations between the Fund and the Special Account: “Deposit of Payments. Of the total amount paid by SDs under ¶¶ 6 and 7[“$___” or “___%”] will be deposited by EPA in the Fund and[“$___” or “___%”] will be deposited by EPA in the Special Account to be retained and used to conduct or finance response actions at or in connection with the Site, or to be transferred by EPA to the Fund.”]  [21:  In the unusual circumstance where the case team proposes for a peripheral party settler to make additional payments for future response actions, the case team can obtain appropriate model language by contacting osre-models-help@epa.gov.] 

[bookmark: _Ref245013326][bookmark: _Toc295387008][bookmark: _Toc347833223][bookmark: _Ref174018636][bookmark: _Ref174028006][bookmark: _Ref174028225][bookmark: _Toc215682450]PROPERTY REQUIREMENTS[footnoteRef:22] [22:  Keep this Section if an Owner Settling Defendant is participating.] 

[bookmark: _Ref27402004][bookmark: _Ref45537616][bookmark: _Ref430336472][bookmark: _Ref15488194][bookmark: _Ref243282318]Access and Non-Interference
[bookmark: _Ref37405018][bookmark: _Ref27388608]Owner Settling Defendant shall provide the United States and the State and any potentially responsible parties who have entered or enter in the future into an agreement with the United States for performance of a response action at the Site (“Performing Parties”), and their respective representatives, contractors, and subcontractors with access at all reasonable times to the Site to conduct any activity regarding the Decree, including the following:
conducting investigations of contamination at or near the Site;
assessing the need for, planning, implementing, or overseeing implementation of response actions at or near the Site;
determining whether the Site is being used in a manner that is prohibited or restricted, or that may need to be prohibited or restricted under the Decree; and
implementing, monitoring, maintaining, reporting on, and enforcing any land, water, or other resource use restrictions such as deed notices [if applicable: and Institutional Controls].
[bookmark: _Ref37405046][bookmark: _Ref416276143]Further, Owner Settling Defendant shall refrain from using the Site in any manner that EPA determines will pose an unacceptable risk to human health or to the environment due to exposure to Waste Material, or will interfere with or adversely affect the implementation, integrity, or protectiveness of any remedial action at the Site [use if applicable: , including the following:
engaging in the following activities that could interfere with the remedial action: ______;
using contaminated groundwater;
engaging in the following activities that could result in human exposure to contaminants in soils and groundwater: ______;
constructing new structures that may interfere with any response actions at the Site; and
constructing new structures that may cause an increased risk of inhalation of contaminants: ______.
[bookmark: _Ref383787051]If EPA determines in a decision document prepared in accordance with the National Contingency Plan (“NCP”) that Institutional Controls in the form of state or local laws, regulations, ordinances, zoning restrictions, or other governmental controls or notices are needed, Owner Settling Defendant shall cooperate with EPA’s and the State’s efforts to secure and ensure compliance with such Institutional Controls.
[bookmark: _Ref379457949][bookmark: _Ref173853819]Notice to Successors-in-Title. Owner Settling Defendant who is the record owner shall, within 15 days after the Effective Date, submit for EPA approval a notice to be filed regarding its property at the Site in the appropriate land records. The notice must: (a) include a proper legal description of the property; (b) provide notice to all successors-in-title: (i) that the property is part of, or affected by, the Site; (ii) that EPA has selected a remedy for the Site; and (iii) that potentially responsible parties have entered into a settlement requiring implementation of such remedy; and (c) identify the U.S. District Court in which the Decree was filed, the name and civil action number of this case, and the Effective Date of the Decree. Owner Settling Defendant shall record the notice within 10 days after EPA’s approval of the notice and submit to EPA, within 10 days thereafter, a certified copy of the recorded notice.[footnoteRef:23] [23:  Include this paragraph if there is an Owner SD, no Proprietary Controls (“PCs”) have been recorded on the Site, and the case team believes no PCs will be recorded on the Site within a year after the Effective Date. In the absence of such PCs, the notice to be recorded under this paragraph will put potential buyers on notice that the property is part of the Site.] 

[bookmark: _Ref173853824]Owner Settling Defendant shall, prior to entering into a contract to Transfer any of its property that is part of the Site, or 60 days prior to a Transfer of such property, whichever is earlier:
Notify the proposed transferee that EPA has or may select a remedy regarding the Site, that potentially responsible parties have or may enter into a settlement requiring implementation of such remedy; and
Notify EPA and the State of the name and address of the proposed transferee and provide EPA and the State with a copy of the notice that it provided to the proposed transferee.
Notwithstanding any provision of the Decree, the United States [and the State] retains [retain] all of its [their] access authorities and rights, as well as all of its [their] rights to require land, water, or other resource use restrictions and Institutional Controls, including related enforcement authorities, under CERCLA, RCRA, and any other applicable statute or regulations.
[bookmark: _Ref245019788][bookmark: _Toc295387020][bookmark: _Toc347833231][bookmark: _Toc215682451]FAILURE TO COMPLY WITH CONSENT DECREE
[bookmark: _Ref524706250][bookmark: _Hlk210292751]If any amounts due under ¶ 17 (Payment to EPA) are not paid by the required date, Settling Defendants shall pay to EPA, as a stipulated penalty $______ per violation per day that such payment is late. Settling Defendants shall make payment at https://www.pay.gov using the link for “EPA Miscellaneous Payments Cincinnati Finance Center,” including references to the Site/Spill ID and DJ numbers listed in ¶ 53, and the purpose of the payment. Settling Defendants shall send a notice of any such payment to DOJ and EPA. The payment of stipulated penalties and Interest, if any, does not alter any obligation by Settling Defendants under the Decree.[footnoteRef:24] [footnoteRef:25] [24:  Add a provision for stipulated penalties for the state payment if needed.]  [25:  If payments are to be made in installments, add this sentence: “If Settling Defendant fails to make any payment required under ¶ 17 by the due date, all remaining installment payments and all accrued Interest shall become due immediately upon such failure.”] 

Penalties will accrue in accordance with this Section regardless of whether EPA [or the State] has notified Settling Defendants of the violation or made a demand for payment but the penalties must be paid upon demand. Nothing in this Decree prevents the simultaneous accrual of separate penalties for separate violations of this Decree. If the United States [or the State] brings an action to enforce this Decree, Settling Defendants shall reimburse the United States [or the State] for all costs of such action, including the costs of attorney time. Payments made under this Section are in addition to any other remedies or sanctions available to the United States [and the State] by virtue of Settling Defendants’ failure to comply with the requirements of this Decree.
The obligations of Settling Defendants to pay amounts due under this Decree are joint and several. In the event of the failure of any one or more Settling Defendants to make the payments required under this Decree, the remaining Settling Defendants are responsible for such payments.[footnoteRef:26] [26:  Keep this paragraph if there are multiple settlers and they are jointly responsible for a single payment.  If multiple, wholly unrelated parties are settling in a peripheral party CD, it may be appropriate to make the obligation to pay, and the consequences of non-payment (i.e., interest and stipulated penalties), individual rather than joint and several.] 

The United States may, in its unreviewable discretion, waive any portion of stipulated penalties that have accrued under this Decree.
[bookmark: _Ref245019214][bookmark: _Toc295387021][bookmark: _Ref341775165][bookmark: _Ref341785566][bookmark: _Toc347833232][bookmark: _Toc215682452]COVENANTS BY UNITED STATES [AND THE STATE]
[bookmark: _Ref383162545][bookmark: _Ref4660091][bookmark: _Ref525916980][bookmark: _Ref243282530][bookmark: _Ref173919862]Covenants for Settling Defendants. Subject to ¶ 33 [and ¶ 34] [and ¶ 35], the United States covenants not to sue [For past costs CD][Settling Defendants under section 107(a) of CERCLA regarding Past Response Costs] [For peripheral, ATP or DM CD][or to take administrative action against Settling Defendants under sections 106 and 107(a) of CERCLA regarding the Site].
[bookmark: _Ref243467619][bookmark: _Ref382988773][bookmark: _Ref525916982][bookmark: _Ref173920758][Covenants for Settling Federal Agencies. Subject to ¶ 33, EPA covenants not to take administrative action against Settling Federal Agencies under [section 107(a) of CERCLA regarding Past Response Costs / sections 106 and 107(a) of CERCLA regarding the Site].][footnoteRef:27] [27:  Edit to mirror covenants in ¶ 30.] 

[bookmark: _Ref14435916]The following apply to the covenants under ¶ 30 [and ¶ 31]: (a) they take effect on the Effective Date; (b) they are conditioned, respectively, on the satisfactory performance by[footnoteRef:28] Settling Defendants [and Settling Federal Agencies] of the requirements of this Decree; (c) they extend to the successors of each Settling Defendant but only to the extent that the alleged liability of the successor of the Settling Defendant is based solely on its status as a successor of the Settling Defendant; and (d) they do not extend to any other person. [28:  If each settler is making its own payment, insert “each” here. ] 

[bookmark: _Ref243467445]General Reservations. Notwithstanding any other provisions of this Decree, the United States reserves, and this Decree is without prejudice to, all rights against Settling Defendants [, and EPA [and the federal natural resource trustee] reserves, and this Decree is without prejudice to, all rights against Settling Federal Agencies,] regarding:[footnoteRef:29] [29:  Add State’s covenants for SDs and SFAs and reservations, as needed.] 

[bookmark: _Ref526426132]liability for failure by a Settling Defendant [or a Settling Federal Agency] to meet a requirement of this Decree;
[bookmark: _Ref243468829][For peripheral CD][liability for performance of response action or for reimbursement of response costs if total response costs incurred or to be incurred at or in connection with the Site by  or any other person exceed $[total response costs estimate];[footnoteRef:30] [30:  Keep this reservation for a peripheral party CD if settler’s payment is based on a total site cost estimate that does not include a premium for cost overruns, or if the settler does not agree to pay a percentage of cost overruns.] 

[For past costs CD][liability for costs incurred or to be incurred by the United States that are not within the definition of Past Response Costs;]
[bookmark: _Ref96945071][bookmark: _Ref45297983][bookmark: _Ref243467930][bookmark: _Ref247432151][For past costs CD][liability for injunctive relief or administrative order enforcement under section 106 of CERCLA;]
liability arising from the past, present, or future disposal, release, or threat of release of Waste Material outside of the Site;
liability based on the ownership or operation at the Site by a Settling Defendant when such ownership or operation commences after such Settling Defendant signs this Decree;
[bookmark: _Ref100658389]liability based on a Settling Defendant’s [or a Settling Federal Agency’s] transportation, treatment, storage, or disposal, or arrangement for transportation, treatment, storage, or disposal of Waste Material at or in connection with the Site, after such Settling Defendant [or the United States on behalf of such Settling Federal Agency] signs this Decree;
liability for damages for injury to, destruction of, or loss of natural resources, and for the costs of any natural resource damage assessments; and
criminal liability.
[bookmark: _Ref45298007][For ATP][Ability-To-Pay Certification and Reservation
[bookmark: _Ref96960187]Each undersigned representative of [a] Settling Defendant certifies that the Settling Defendant: (1) has submitted to EPA financial information that fairly, accurately, and materially sets forth its financial circumstances, and those circumstances have not materially changed between the time the financial information was submitted to EPA and the date that Settling Defendant signed this Decree; and (2) has fully disclosed any information regarding the existence of any insurance policies or indemnity agreements that may cover claims regarding cleanup of the Site, and submitted to EPA upon request such insurance policies, indemnity agreements, and information.
The covenants under ¶ 30 are conditioned for each Settling Defendant on the veracity and the completeness of the Financial Information and the Insurance Information provided to EPA by the Settling Defendant and the financial, insurance, and indemnity certification made by the Settling Defendant in ¶ 34.a. If the Financial Information or the Insurance Information provided by Settling Defendant, or the financial, insurance, or indemnity certification made by Settling Defendant in ¶ 34.a is subsequently determined by EPA to be false or, in any material respect, inaccurate, that Settling Defendant shall forfeit all payments made under this Decree, and the covenants and the contribution protection provided to that Settling Defendant under this Decree will be null and void. Such forfeiture will not constitute liquidated damages and will not in any way foreclose the United States’ right to pursue any other claims arising from that Settling Defendant’s false or materially inaccurate information.[footnoteRef:31] The United States reserves, and this Decree is without prejudice to, the right to reinstitute or reopen this action or to commence a new action seeking relief other than as provided in this Decree, regarding a Settling Defendant, if the Financial Information or the Insurance Information provided by Settling Defendant, or the financial, insurance, or indemnity certification made by Settling Defendant in ¶ 34.a, is false or, in any material respect, inaccurate.] [31:  For installment payment plans add this clause: “including payment of all amounts due under ¶ 17 (Payments to EPA), and any stipulated penalties due thereon under Section VIII (Failure to Comply with CD).”] 

[bookmark: _Ref45298009][For DM][De Minimis Certification and Reservation
[bookmark: _Ref45466323][bookmark: _Ref96960649]Each undersigned representative of a Settling Defendant certifies that the Settling Defendant has conducted a thorough, comprehensive, good faith search for documents, and has fully and accurately disclosed to EPA, all information currently in its possession, or in the possession of its officers, directors, employees, contractors, or agents, which relates in any way to the ownership, operation, or control of the Site, or to the ownership, possession, generation, treatment, transportation, storage, or disposal of a hazardous substance, pollutant, or contaminant at or in connection with the Site.
The covenants under ¶ 30 are conditioned for each Settling Defendant upon the veracity of the information provided to EPA by the Settling Defendant relating to the Settling Defendant’s involvement with the Site and the certification made by the Settling Defendant under ¶ 35.a. The United States reserves, and this Decree is without prejudice to, the right to institute proceedings against any Settling Defendant in this action or in a new action or to issue an administrative order to any Settling Defendant seeking to compel that Settling Defendant [, and EPA reserves, and this Decree is without prejudice to, the right to issue an administrative order to any Settling Federal Agency,] to perform response actions relating to the Site, and/or to reimburse the United States for additional costs of response, if: (1) information is discovered that indicates that such Settling Defendant [or such Settling Federal Agency] contributed hazardous substances to the Site in such greater amount or of such greater toxic or other hazardous effects that such Settling Defendant [or such Settling Federal Agency] no longer qualifies as a de minimis party at the Site because Settling Defendant [or Settling Federal Agency] contributed greater than ___% of the hazardous substances at the Site, or contributed hazardous substances which are significantly more toxic or are of significantly greater hazardous effect than other hazardous substances at the Site];[footnoteRef:32] or (2) total response costs incurred or to be incurred at or in connection with the Site by the United States or any other person exceed $[insert total response cost estimate].][footnoteRef:33] [32:  Edit to make consistent with ¶ 7.]  [33:  Keep clause (2) if payment amount is based on a cost ceiling.] 

[bookmark: _Ref249941171][bookmark: _Toc295387022][bookmark: _Toc347833233][bookmark: _Ref397077154][bookmark: _Toc215682453]COVENANTS BY SETTLING DEFENDANTS
[bookmark: _Ref42874512][bookmark: _Ref243468589][bookmark: _Ref526169343]Covenants by Settling Defendants
[bookmark: _Ref14085524][bookmark: _Ref15480139]Subject to ¶ 37, Settling Defendants covenant not to sue and shall not assert any claim against the United States [or the State] under CERCLA, section 7002(a) of RCRA, the United States Constitution, the Tucker Act, 28 U.S.C. § 1491, the Equal Access to Justice Act, 28 U.S.C. § 2412, the State Constitution, State law, or at common law [for all past response actions] regarding the Site.[footnoteRef:34] [34:  If the State is a party replace “State law” with citations to applicable state CERCLA and RCRA provisions. In this and the next paragraph keep the “all past response actions” clause for a past costs CD.] 

[bookmark: _Ref15480141]Subject to ¶ 37, Settling Defendants covenant not to seek reimbursement from the Fund under CERCLA or any other law [for all past response actions] regarding the Site.
[bookmark: _Ref16166574]Settling Defendants’ Reservation. The covenants in ¶ 36 do not apply to any claim  brought or order issued by the United States [or the State] after the Effective Date to the extent such claim or order is within the scope of a reservation under ¶¶ 33.a through 33.g [or ¶ 34] [or ¶ 35].
[bookmark: _Ref102038159]De Minimis/Ability to Pay Waivers.[footnoteRef:35] Each Settling Defendant waives all claims  (including claims under sections 107(a) and 113 of CERCLA) that it may have against any third party who enters or has entered into a de minimis or “ability-to-pay” settlement with EPA, to the extent the Settling Defendant’s claims are within the scope of the matters addressed in the third party’s settlement with EPA, provided, however, that this waiver does not apply if the third party asserts a claim regarding the Site against the Settling Defendant. Nothing in the Decree limits any Settling Defendant’s rights under section 122(d)(2) of CERCLA to comment on any de minimis or ability-to-pay settlement proposed by EPA. [35:  Keep this waiver if there are known or potential DM and/or ATP PRPs at the Site. Do not change the scope of the waiver to something less than “the matters addressed in the third party’s settlement with EPA.” Note that this waiver will not affect Settling Defendant's/Party's right to oppose entry of any such future DM or ATP settlement through the public comment process. Add “natural resource damages and assessment costs” if appropriate.
If a settler asserts that it has a claim against a PRP within the scope of a waiver that is unrelated to the PRP’s CERCLA liability at the Site, e.g., a claim for contractual indemnification, insert this paragraph after the waivers: “The waivers under ¶ 42, 43, and 44 do not apply to Settling Defendant ______’s contractual indemnification claim against _______.”] 

[bookmark: _Ref100752084][For a SAA Site][De Micromis Waiver. Each Settling Defendant waives all claims (including claims under sections 107(a) and 113 of CERCLA) that it may have for all matters relating to the Site against any person where the person’s liability to the Settling Defendant with respect to the Site is based solely on having arranged for disposal or treatment, or for transport for disposal or treatment, of hazardous substances at the Site, or having accepted for transport for disposal or treatment of hazardous substances at the Site, if all or part of the disposal, treatment, or transport occurred before April 1, 2001, and the total amount of material containing hazardous substances contributed by such person to the Site was less than [110] gallons of liquid materials or [200] pounds of solid materials. This waiver does not apply to any claim against any person otherwise covered by such waiver if EPA determines that: (i) the materials containing hazardous substances contributed to the Site by such person contributed significantly or could contribute significantly, either individually or in the aggregate, to the cost of the response action or natural resource restoration at the Site; or (ii) such person has failed to comply with any information request or administrative subpoena issued under sections 104(e) or 122(e)(3)(B) of CERCLA or section 3007 of RCRA, or has impeded or is impeding, through action or inaction, the performance of a response action or natural resource restoration with respect to the Site; or if (iii) such person has been convicted of a criminal violation for the conduct to which the waiver would apply and that conviction has not been vitiated on appeal or otherwise. This waiver does not apply with respect to any defense or claim that a Settling Defendant may have against any person otherwise covered by this waiver if such person asserts a claim relating to the Site against such Settling Defendant.][footnoteRef:36] [36:  Keep if the Site is a Superfund Alternative Approach (“SAA”) (i.e., non-NPL) Site. For explanation, see Revised Settlement Policy and Contribution Waiver Language Regarding Exempt De Micromis and Non Exempt De Micromis Parties, at 9 (November 6, 2002) [https://www.epa.gov/sites/production/files/2013-09/documents/wv-exmpt-dmicro-mem.pdf ]; and “Transmittal of Updated Superfund Response and Settlement Approach for Sites Using the Superfund Alternative Approach (SAA Guidance),” OSWER Dir. No. 9200.2-125 (Sep. 28, 2012), available at: https://www.epa.gov/sites/production/files/documents/rev-saa-2012-mem.pdf. ] 

[bookmark: _Ref100752086][For an SAA Site that is also an MSW Site][MSW Waiver
“MSW” means for purposes of this paragraph waste material: (1) generated by a household (including a single or multifamily residence); or (2) generated by a commercial, industrial, or institutional entity, to the extent that the waste material (i) is essentially the same as waste normally generated by a household; (ii) is collected and disposed of with other municipal solid waste as part of normal municipal solid waste collection services; and (iii) contains a relative quantity of hazardous substances no greater than the relative quantity of hazardous substances contained in waste material generated by a typical single-family household.
Each Settling Defendant waives all claims (including claims under sections 107(a) and 113 of CERCLA) that it may have for all matters relating to the Site against any person where the person’s liability to the Settling Defendant with respect to the Site is based solely on having arranged for disposal or treatment, or for transport for disposal or treatment, of MSW at the Site, if the volume of MSW disposed, treated, or transported by such person to the Site did not exceed 0.2% of the total volume of waste at the Site. This waiver does not apply to any claim against any person otherwise covered by such waiver if EPA determines that: (i) the materials containing MSW contributed to the Site by such person contributed significantly or could contribute significantly, either individually or in the aggregate, to the cost of the response action or natural resource restoration at the Site; or (ii) such person has failed to comply with any information request or administrative subpoena issued under sections 104(e) or 122(e)(3)(B) of CERCLA or section 3007 of RCRA, or has impeded or is impeding, through action or inaction, the performance of a response action or natural resource restoration with respect to the Site. This waiver does not apply with respect to any defense or claim that a Defendant may have against any person otherwise covered by this waiver if such person asserts a claim relating to the Site against such Defendant.]
[bookmark: _Ref243282476][Settling Federal Agencies shall not seek reimbursement from the Fund through CERCLA or any other law for [the Site/Past Response Costs]. This covenant does not preclude demand for reimbursement from the Fund of costs incurred by a Settling Federal Agency in the performance of its duties (other than in accordance with this Decree) as lead or support agency under the NCP.][footnoteRef:37] [37:  Edit to mirror covenants in ¶ 31.] 

[bookmark: _Ref249941189][bookmark: _Toc295387023][bookmark: _Toc347833234][bookmark: _Toc215682454]EFFECT OF SETTLEMENT; CONTRIBUTION
[bookmark: _Ref526339293][bookmark: _Ref243467685][bookmark: _Ref381802648]The Parties agree and this Court finds the following: (a) that the complaint filed by the United States in this action is a civil action within the meaning of section 113(f)(1) of CERCLA; (b) that this Decree constitutes a judicially-approved settlement under which each Settling Defendant [and each Settling Federal Agency] has, as of the Effective Date, resolved liability to the United States within the meaning of sections 113(f)(2) and 113(f)(3)(B) of CERCLA; and (c) that each Settling Defendant [and each) Settling Federal Agency] is entitled, as of the Effective Date, to protection from contribution actions or claims as provided by section 113(f)(2) of CERCLA, or as may be otherwise provided by law, for the “matters addressed” in this Decree. The “matters addressed” in this Decree are [for past costs CD][Past Response Costs][footnoteRef:38] [for DM, ATP, or peripheral][all response actions taken or to be taken and all response costs incurred or to be incurred, at or in connection with the Site, by the United States or any other person] [except for the State], provided, however, that if the United States brings a claim against Settling Defendants [or if EPA [or the State] asserts rights against Settling Federal Agencies] under a reservation in ¶¶ 33.a through 33.g [or ¶ 34] [or ¶ 35], the “matters addressed” in this Decree do not include those response costs or response actions that are within the scope of the claim.[footnoteRef:39]	Comment by Skaar, Christina: Shouldn’t the brackets be extended to include “at or in connection with the Site, by the United States or any other person”? So that the Past Cost matters addressed would just be “for past costs”? [38:  In some instances, such as CDs that recover EPA costs after all work has been completed at a site, the scope of “matters addressed” may be broadened to “all response actions taken and all response costs incurred, as of the Effective Date.” Consequently, the contribution protection would be broader than the covenant in that the former also covers response costs incurred by other persons. This provides settlers with as broad protection from contribution claims as is reasonable. ]  [39:  If State is participating, delete “except for the State.” If resolving State and/or PRP claims against SDs, add as appropriate: “State Past and Future Response Costs and/or Settling Defendant’s Past and Future Response Costs.” Note that State claims do not include claims for Fund costs that have been provided to the State through a cooperative agreement with EPA and for which EPA retains the responsibility for cost recovery.] 

Each Settling Defendant shall, with respect to any suit or claim brought by it for matters related to this Decree, notify EPA and DOJ and the State in writing no later than 60 days prior to the initiation of such suit or claim. Each Settling Defendant shall, with respect to any suit or claim brought against it for matters related to this Decree, notify EPA and DOJ and the State within 10 days after service of the complaint on such Settling Defendant. In addition, each Settling Defendant shall notify EPA and DOJ  and the State within 10 days after service or receipt of any Motion for Summary Judgment and within 10 days after receipt of any order from a court setting a case for trial.
[bookmark: _Ref341789108]Res Judicata and Other Defenses. In any subsequent administrative or judicial proceeding initiated by the United States [or the State] for injunctive relief, recovery of response costs, or other relief relating to the Site, Settling Defendants[footnoteRef:40] shall not assert, and may not maintain, any defense or claim based upon the principles of waiver, res judicata, collateral estoppel, issue preclusion, claim-splitting, or other defenses based upon any contention that the claims raised by the United States [or the State] in the subsequent proceeding were or should have been brought in the instant case. [40:  If both SFAs and the State are parties, insert here: “(and, with respect to a State action, SFAs).”] 

Nothing in this Decree diminishes the right of the United States [or the State] under section 113(f)(3) of CERCLA to pursue any person not a party to this Decree to obtain additional response costs or response action and to enter into settlements that give rise to contribution protection pursuant to section 113(f)(2).
[bookmark: _Ref245019171][bookmark: _Toc295387025][bookmark: _Toc347833236][bookmark: _Toc215682455][bookmark: _Ref15903980]RECORDS
[bookmark: _Ref45544636][bookmark: _Hlk123311611]Settling Defendants’ Certification. Each Settling Defendant certifies individually the following: (a) [that it has implemented a litigation hold on][footnoteRef:41] documents and electronically stored information relating to its potential liability under CERCLA regarding the Site since the earlier of notification of potential liability by the United States [or the State] or the filing of suit against it regarding the Site; and (b) that it has fully complied with any and all EPA [and State] requests for information under sections 104(e) and 122(e) of CERCLA, and section 3007 of RCRA [, and State law].[footnoteRef:42] [41:  Case team may substitute this clause: “to the best of its knowledge and belief, after thorough inquiry, it has not altered, mutilated, discarded, destroyed or otherwise disposed of any ...” for bracketed text.]  [42:  If needed, add a sentence regarding known document or data losses. Case team may also add the sentence regarding the data losses to the specific SD’s signature page. ] 

[Settling Federal Agency Acknowledgment. The United States acknowledges that each Settling Federal Agency: (a) is subject to all applicable federal record retention laws, regulations, and policies; and (b) has certified that it has fully complied with any and all EPA [and State] requests for information regarding the Site under sections 104(e) and 122(e)(3)(B) of CERCLA, section 3007 of RCRA [, and state law].][footnoteRef:43] [43:  EPA attorneys must assure that the Agency has received a written response to any information requests that it has sent to SFAs containing a certification substantially similar to that required from private PRPs.] 

[bookmark: _Ref173859357]Retention of Records and Information
[bookmark: _Ref12971984][bookmark: _Hlk173921612]Each Settling Defendant shall retain and instruct its contractors and agents to retain all documents and electronically stored data (“Records”) regarding such Settling Defendant’s liability under CERCLA regarding the Site until 10 years after the Effective Date (“Record Retention Period”).[footnoteRef:44] [44:  Case team may add other categories of information that EPA wants the settling defendant to retain during the Record Retention Period. Be specific about what the agency wants and consider proposals to exclude categories of ESI that may be inaccessible. Consult your e-discovery office coordinator for advice regarding inaccessible ESI.] 

[Owner Settling Defendant shall retain all Records regarding the liability of any person under CERCLA regarding the Site during the Record Retention Period.][footnoteRef:45] [45:  Keep, if applicable. If there is an operator settling defendant, add their name too.] 

Settling Defendants shall maintain Records that were originally created in an electronic format in their native format or in a reasonably accessible format and shall keep them reasonably organized. Unmarked paper printouts of electronic records maintained in accordance with this paragraph will be considered duplicates or convenience copies and need not be preserved.
Any Record originally created in paper format may be discarded if Settling Defendants create an electronic copy of the Record following the standards applicable for digitizing permanent federal records under 36 C.F.R. § 1236.40 through § 1236.56. The digitized copy of such Record must be retained in accordance with this Section and is admissible to the same extent as the original paper Record.
[bookmark: _Ref527971104]At the end of the Record Retention Period, each Settling Defendant shall notify EPA that it has 90 days to request the Settling Defendant’s Records subject to this Section. Each Settling Defendant shall retain and preserve its Records subject to this Section until 90 days after EPA’s receipt of the notice. These record retention requirements apply regardless of any corporate record retention policy. 
If requested, each Settling Defendant shall provide to EPA [and the State]  the originals or copies of all Records and information required to be retained under this Section. Each Settling Defendant shall also make available to EPA [and the State], for purposes of investigation, information gathering, or testimony, their employees, agents, or representatives with knowledge of relevant facts concerning the Site.
[bookmark: _Ref352922520]Privileged and Protected Claims
[bookmark: _Ref247437245][bookmark: _Ref349739568][bookmark: _Ref247437232]A Settling Defendant may assert that all or part of a Record requested by the United States [or the State] under this Section is privileged or protected as provided under federal law, in lieu of providing the Record, provided Settling Defendant complies with ¶ 50.b, and except as provided in ¶ 50.c.
[bookmark: _Ref349738880][bookmark: _Ref361760670]If a Settling Defendant asserts a claim of privilege or protection, it shall provide the United States [or the State] with the following information regarding such Record: its title; its date; the name, title, affiliation (e.g., company or firm), and address of the author, of each addressee, and of each recipient; a description of the Record’s contents; and the privilege or protection asserted. If a claim of privilege or protection applies only to a portion of a Record, Settling Defendant shall provide the Record to the United States [or the State] in redacted form to mask the privileged or protected portion only. Settling Defendant shall retain all Records that it claims to be privileged or protected until the United States [or the State] has had a reasonable opportunity to dispute the privilege or protection claim and any such dispute has been resolved in Settling Defendant’s favor.
[bookmark: _Ref349738882][Settling Defendants may not make a claim of privilege or protection regarding any data regarding the Site, including all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, radiological or engineering data, or the portion of any other record that evidences conditions at or around the Site.][footnoteRef:46] [46:  Optional. Include if settlers have performed investigations at the Site and may have such information.] 

Confidential Business Information (CBI) Claims. A Settling Defendant may claim that all or part of a Record provided to the United States [or the State] under this Section is CBI to the extent permitted by and in accordance with section 104(e)(7) of CERCLA and 40 C.F.R. § 2.203(b). Such Settling Defendant shall segregate and clearly identify all Records or parts thereof submitted under this Decree for which the Settling Defendant claims is CBI by labeling each page or each electronic file “claimed as confidential business information” or “claimed as CBI.” Records that such Settling Defendant identifies as CBI will be afforded the protection specified in 40 C.F.R. part 2, subpart B. If no claim of CBI accompanies Records when they are submitted to the United States [or the State], or if the United States [or the State] has notified the Settling Defendant that the Records are not entitled to confidential treatment under the standards of section 104(e)(7) of CERCLA or 40 C.F.R. part 2, subpart B, the public may be given access to such Records without further notice to Settling Defendant.
Notwithstanding any provision of this Decree, the United States [and the State] retains [retain] all of its [their] information gathering and inspection authorities and rights, including enforcement actions related thereto, under CERCLA, RCRA, and any other applicable statutes or regulations.
[bookmark: _Toc347833237][bookmark: _Ref245019862][bookmark: _Toc295387026][bookmark: _Toc215682456]NOTICES AND SUBMISSIONS
[bookmark: _Ref391044320][bookmark: _Ref40168377]All approvals, notices, requests, and other deliverables specified in this Decree must be in an electronic writing. Whenever a notice is required to be given, or a deliverable is required to be sent, by one Party to another Party under this Decree, it must be sent via email as specified below. All notices under this Section are effective upon receipt. There is a rebuttable presumption that emailed notices are received on the same day that they are sent. Any Party may change the person or email address applicable to it by providing notice of such change to all Parties.
As to DOJ:	eescdcopy.enrd@usdoj.gov
	Re: DJ # __________

On behalf of Settling	mailprocessing_eds.enrd@usdoj.gov
Federal Agencies:	Re: DJ # __________

As to EPA:	[Waste Mgmt. Div. Director email address]
	and
	[EPA Project Coordinator email address]
	Re: Site/Spill ID # ____________

As to the State:	________________________

As to Settling Defendants:[footnoteRef:47]	________________________ [47:  Notice to a single representative on behalf of the SDs is preferred. But if that is not feasible, replace this with “as provided on SDs’ signature pages.”] 

[bookmark: _Ref245018495][bookmark: _Toc295387028][bookmark: _Toc347833239][bookmark: _Toc215682457]INTEGRATION AND APPENDICES
This Decree constitutes the entire agreement among the Parties regarding the subject matter of the Decree and supersedes all prior representations, agreements, and understandings, whether oral or written, regarding the subject matter of the Decree.
The following [appendix is/appendices are] attached to and incorporated into this Decree:
		“Appendix A” is the list of Settling Defendants.[footnoteRef:48] [48:  For a DM settlement, we suggest that the payment amount for each settler also be set forth in this appendix.] 

		“Appendix B” is the map of the Site.
		“Appendix __” is the list of Financial Information.
		“Appendix __ is the list of Insurance Information.
[bookmark: _Ref249941308][bookmark: _Toc295387032][bookmark: _Toc347833242][bookmark: _Toc215682458]SIGNATORIES
The undersigned representative of the United States, the undersigned representative of the State, and each undersigned representative of a Settling Defendant certifies that they are fully authorized to enter into the terms and conditions of this Decree and to execute and legally bind such Party to this document.
[bookmark: _Ref100564066][bookmark: _Toc215682459]PUBLIC COMMENT AND ENTRY
[bookmark: _Ref98159946]This Decree is subject, after lodging with the Court, to a public comment period of at least 30 days. The United States may modify or withdraw its consent to this Decree if comments received disclose facts or considerations that indicate that this Decree is inappropriate, improper, or inadequate.
[bookmark: _Ref37497237][bookmark: _Ref249866937][bookmark: _Ref528335522]Settling Defendants shall not oppose or appeal the entry of this Decree. If for any reason the Court should decline to approve this Decree in the form presented, this agreement, except for the previous sentence, is voidable at the sole discretion of any Party and its terms may not be used as evidence in any litigation among the Parties.
Upon entry of this Consent Decree by the Court, this Consent Decree constitutes a final judgment under Fed. R. Civ. P. 54 and 58 among the Parties.
So ORDERED this ___ day of __________, 20___.

						_____________________________________
						United States District Judge
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If the Decree is not approved by the Court within 60 days after the date of lodging, and the United States requests, this Settling Defendant agrees to execute a waiver of service of a summons under Rule 4 of the Federal Rules of Civil Procedure and any applicable local rules of this Court. This Settling Defendant designates the agent below to receive service of the complaint and waiver of service form via email. It also agrees to execute the waiver of service form with a valid digital signature and to transmit the completed form via return email or, if it executes the waiver of service form with a wet ink signature, to send the completed form via First Class Mail at its own expense to USDOJ, PO Box 7611, Washington, D.C. 20044-7611, Ref No. 90-11-____. This Settling Defendant understands that: (i) it is not required to file an answer to the complaint until after it has completed the waiver of service form or otherwise has been served with the complaint; and (ii) the time within which it must file its answer is as set forth in the Federal Rules of Civil Procedure and any applicable local rules of this Court, or as ordered by the Court.
		Agent Name:	__________________________________
		Title:		__________________________________
		Company:	__________________________________
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